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DAVID  ATWOOD^ 


EXPLANATORY. . 


1.  The  caaes  in  this  work  are  arranged  by  subjects,  instead  of  chronological!  j.  They  are 
aasigiied  to  the  various  general  heads  of  the  law,  and  each  subject  is  divided  and  subdivided, 
for  convenience  of  arrangement  and  reference,  with  head-notes,  or  table  of  contents,  at  the 
head  of  each  subject,  the  same  as  an  ordinary  digest. 

2.  At  the  head  of  each  division  of  a  subject  will  be  found  a  digest  or  summary  of  the  points 
of  law  in  the  cases  assigned  to  such  division.  This  Summary  is  oonfined  exclusively  to  the 
statement  of  the  points  of  law  applicable  to  the  particular  division  under  which  the  case  in 
published,  other  points  of  law  in  the  case,  if  any,  being  transferred  to  other  subjects,  or  to 
other  subdivisions  of  the  same  subject.  Where  points  in  a  case  are  carried  to  another  divis- 
ion of  a  subject,  they  are  put  into  the  foot-notes,  or  notes  following  the  cases,  and  reference 
is  made  to  the  case  by  section  numbers  in  parenthesis  at  the  end  of  the  section. 

d.  The  cases  in  full  are  arranged,  generally,  according  to  the  order  of  the  sections  of 
the  Summary.  Where  the  court  states  the  facts  of  the  case,  it  is  so  indicated  by  the  use 
of  the  words  Statement  op  Facts  at  the  beginning  of  the  opinion.  Where  it  is  nece(»- 
sary  to  state  the  facts  apart  from  the  opinion,  the  statement  is  made  as  brief  as  possible, 
and  18  confined  to  the  facts  necessary  to  enable  the  reader  to  understand  the  points  decided. 
Tlie  cases  are  also  divided  into  convenient  paragraphs,  with  a  brief  statement  at  the  begin- 
ning of  each  paragraph  of  the  point  of  law  discussed  or  decided.  Reference  is  here  had  to  the 
if alte  sections  scattered  through  the  opinion.  These  take  the  place  of  the  syllabus  usually 
placed  at  the  head  of  the  opinion,  and,  besides  bringing  out  every  point  of  law  actually  de- 
cided, in  some  instances  call  attention  to  a  review  of  authorities,  as  well  as  various  points  of 
law  which  would  ordinarily  be  classed  as  dictcL 

4.  At  the  end  of  a  series  of  cases  is  a  digest  of  points  applicable  to  the  pail^icular  subdivision 
of  the  subject.  This  digest  matter  is  obtained  from  four  sources:  1st.  Cases  assigned  origi- 
nally to  the  general  head,  but  digested  and  thrown  out  in  the  final  arrangement,  not  to  appear 
in  full  in  any  part  of  the  work.  2d.  Points  taken  from  cases  which  will  appear  in  fulf  under 
some  other  division  of  the  same  subject.  8d.  Points  taken  from  cases  which  are  assigned  to 
some  other  general  head.  4th.  A  digest  of  cases  from  state  reports,  law  periodicals,  and  the 
opinions  of  the  Court  of  Claims  and  the  Attomeys-GeneraL 

5u  Cases  that  will  not  appear  in  full  in  any  part  of  the  work  are  denoted  by  a  star  following 
the  name  of  the  case,  thu^  Doe  v.  Roe.*  The  tables  of  cases  will  also  contain  a  similar  desig- 
nation of  rejected  cases,  ^  that  in  consulting  them  the  reader  will  readily  see  whether  he  is 
referred  to  a  case  in  full  or  only  a  digest 

•.  The  italic  matter  at  the  head  of  the  Summary  takes  the  place  of  the  side-heads,  or  catch- 
words, usually  prefixed  to  the  sections,  and  is  intended  as  an  index  to  the  contents  of  the 
Summary.  At  the  end  of  each  section  of  the  Summary  the  name  of  the  case  of  which  tlie 
section  is  a  digest  is  given,  followed  by  the  numbers  of  the  sections  into  which  the  case  is 
divided,  so  that  after  the  reader  has  read  the  section  of  the  Summary,  and  found  that  it  is 

what  he  wants,  he  can  at  once  turn  to  the  case  in  f  ulL 
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BONDS. 

DSee  the  croflB-ref arences  at  the  end  of  this  fub ject.] 
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L  HlflCRLLANBOtB  BONDS,  §§  1-178. 
n.  YOLUNTABY  BOKDB,  §g  174r-32d. 

IIL  Official  Bonds,  §g  228-876. 

1.  Execution,  §§  228-289. 

2.  Breach,  §§  240-808. 

8.  JlarihaVs  Bond,  §§  804r-827. 

4.  Accounts  and  Set-offs,  §§  828-870. 

IV.  LlABILITT  OF  SXJRBTIBS,  §§  377-668. 

1.  In  General,  §§  877-477. 

2.  Amount  of  Recovery,  §§  478-501. 
8.  Signing  ConditionaUy,  gg  602-516. 

4.  Signing  as  Principal^  §§  517-629. 

5.  Prionty,  g§  52(^85. 


IV.  Liability  of  Subetibs— continued, 

6.  Death  of  Surety,  §§  586-560. 

7.  Ea^ration  of  Term,  §g  561-672. 

8.  Second  Term  of  Principal,  gg  678- 

590. 

9.  Under  Separate  Bonds,  gg  591-618. 
10.  On  Miscellaneous  Bonds,  gg  619-668. 

V.  Release  of  Sureties,  gg  664-795. 

1.  In  General,  gg  664-700. 

2.  Alterations  and  Erasures^  gg  701- 

758. 
a  Delay,  gg  764^795. 


A.    OFFICIAL  AND  OTHER  PENAL  BONDS. 

L   MlBCELLANEOirS  BoNDS. 

SuxiCABY—  Law  of  thepHace;  seed  necessary,  gg  1, 2.—  Obligee,  who  is  an  obligor,  may  he  sued, 
g  8 ;  delivery  in  siuih  case,  g  4. —  Mutilation  by  obligor,  g  5.—  Designation  of  place  of  pay* 
ment,  g6. —  Bond  of  indemnity;  enjoining  judgment,  %'7.— Rights  of  assignee,  g8.— 
Amount  of  recovery,  g  9. —  Statute  directory  as  to  time  of  tcUeing  bond,  g  10^  For  toe 
large  a  sum,  g  11. —  Alteration  by  consent,  g  12. — Seii*e  facias;  conclusiveness  of  Judgment, 
gg  18-16. 

g  1.  The  general  proposition,  that  the  validity  of  a  contract  depends  on  the  law  of  the 
country  in  which  it  is  executed,  is  undeniable,  unless  it  is  to  be  performed  elsewhere; 
the  forms  of  execution  are  also  governed  by  the  local  law  of  the  contract,  on  which  it  depends 
^rhether  a  seal  is  necessary  to  give  it  efficacy  or  not.  But  when  an  instrument  is  executed  in 
one  country,  with  reference  to  the  laws  or  judicial  proceedings  of  another,  it  must  be  exe- 
cuted with  the  formalities  prescribed  in  that  country  in  which  it  is  to  take  effect,  for  the 
purposes  declared  by  the  law.    Harman  v.  Harman,  gg  17,  18. 

g  2*  8o  where  the  laws  of  the  country  in  which  the  bond  is  to  take  effect  require  it  to  be 
under  seal,  an  instrument  not  under  seal  will  not  be  recognized  as  a  bond.    Ibid. 

g  S*  It  seems  that  the  obligees  in  a  joint  and  several  bond  may  sue  one  of  the  obligors  at 
law,  although  one  of  the  obligees  is  also  an  obligor.  At  any  rate  there  is  no  difficulty  where 
the  suit  is  brought  by  an  assignee  of  the  bond  under  a  statute  which  vests  the  assignee  or 
indorsee  with  the  same  rights,  etc.,  as  might  have  been  possessed  by  the  assignor  or  indorser. 
Bradford  v.  WiUiams,  gg  19-21. 

g  4.  The  objection  that  there  could  be  no  delivery  of  the  bond  where  one  of  the  obligors 
is  an  obligee  cannot  be  raised  as  against  an  assignee.    Ibid, 
Vol.  rv— 2  17 


gg  6-1 7.  BONDS  —  PEX  AL. 

§  5.  The  destruction  of  the  seal  and  si^atufe  by  the  obligor  will  not  invalidate  the  bond. 
Cutts  r.  United  States,  §§  2^-25.        .  -.  -     - 

§  6.  The  designation  of  the  place  of  payment  in  a  bond  imports  a  stipulation  that  the  holder 
will  have  it  at  the  place  when  du^  to  receive  payment,  and  that  the  obligor  will  produce  there- 
the  funds  to  pay  it.  If  the  obligor  is  at  the  designated  place  at  the  maturity  of  the  bond, 
with  the  necessary  f und^.t&,p£iy  it,  he  so  far  satisfies  the  contract  that  he  cannot  be  made  re- 
sponsible for  any  futtkrec'^tahiages,  either  as  costs  of  suit  or  interest  for  delay.  When  the 
instrument  is  lodg;ed  Vitii  a  bank  for  collection,  the  bank  becomes  the  agent  of  the  payee  or 
obligee  to  receive  ^^Mcyment.    Ward  v.  Smith,  g§  26-28. 

§  7.  A  judgitQ9l»t  on  bonds  will  be  perpetually  enjoined  whera  the  bonds  were  executed  as  an 
indemnity  artist  notes  on  which  the  beneficiary  was  responsible  as  indorser,  but  which  were 
paid,  after  the  judgment  was  rendered,  by  the  maker  of  the  notes  and  of  the  bonds.  Scott  t;» 
Shreeve,  §§  2»-84. 

§  8.  The  assignee  of  bonds  made  to  indemnify  an  indorser  against  liability  on  notes  take» 
them  subject  to  all  the  equities  which  existed  while  they  were  in  the  hands  of  their  original 
grantee.    Ibid, 

%  9.  In  an  action  on  a  bond  with  a  collateral  condition  nothing  can  be  recovered  but  what 
the  obligee  is  entitled  to  on  breach  of  the  condition.  The  condition  of  the  bond  indemnify- 
ing plaintiff  and  his  partner  against  any  "compulsory  payment"  exacted  or  to  be  exacted 
from  them  is  not  broken  by  their  voluntary  payment  of  nK>ney  into  court,  Massey  v,  Schott, 
§§  85,  86. 

§  10.  Where  a  statute  provided  that  no  clearance  should  be  granted  until  the  owner  of  the 
vessel  should  give  a  bond  to  the  United  States,  it  was  held  that  the  provision  was  directory, 
and  that  a  bond  executed  after  a  clearance  was  granted  was  valid.  Speake  v.  United  States,. 
§§  87-89. 

§  11.  Where  a  bond  is  given  under  a  statute,  and  no  fraud  or  circumvention  is  shown,  the 
obligor  will  not  be  heard  to  say  that  the  sum  or  valuation  inserted  was  too  large.  Ibid.  See 
§  119. 

§  12.  Where  an  alteration  in  a  bond  is  made  by  consent  of  all  the  parties  it  does  not  avoid 
the  bond,  and  the  fact  of  assent  may  be  proved  by  paroL    Ibid,    See  §  76. 

§  18.  A  bond  was  conditioned  to  pay  the  creditors  of  the  obligee,  and  save  the  obligee  harm- 
less, etc.  Judgment  was  entered  for  the  penalty  of  the  bond,  and  afterwards  a  scire  facias 
was  issued  for  the  benefit  of  the  creditors.  Held,  that  the  defendant  could  not  plead  as  a  set- 
off against  the  obligee  notes  acquired  since  the  entry  of  the  judgment  on  the  bond.  Bergen 
V.  WiUiams,  §§  40-42. 

§  14.  And  where  the  bond  was  conditioned  to  pay  debts  due  and  those  to  become  due,  the 
surety  was  not  permitted  to  plead  to  the  scire  faciaa  that  the  obligee  did  not  owe  at  the  time 
the  bond  was  given;  and  it  was  held,  also,  that  the  plea  of  nU  debet  was  not  admissible,  as 
the  judgment  on  the  bond  closed  the  controversy,  and  was  indisputable  so  long  as  it  remaii^ed 
in  force.    Ibid, 

15.  Where  judgment  is  recovered  on  a  bond,  such  judgment  is  evidence  against  the  surety 
on  a  scire  facias.  The  sturety,  however,  may  show  collusion  and  fraud,  or  a  mistake  in  the 
amount  of  the  judgment,  or  that  the  demand  has  been  paid.    Berger  v,  Williams,  §  48. 

g  10.  On  a  proceeding  by  sdre  facias,  a  breach  alleged  in  the  terms  of  the  condition  of  the 
bond  is  sui^cient.    Ibid, 

[Notes.— See  §§44-178.] 

HARMAN  V,  HARMAN. 
(Circuit  Court  for  Pennsylvania:  1  Baldwin,  129-181.    1880.) 

Statement  of  Facts. —  In  this  case  complainants  resided  in  France,  and  there 
executed  before  a  notary  a  power  of  attorney  authorizing  their  agents  in  the 
United  States  to  execute  for  them  the  refunding  bonds  required  by  a  decree  of 
this  court.  Their  power  of  attorney  was  not  under  the  seals  of  the  obligors^ 
and  the  validity  of  bonds  executed  thereunder  is  drawn  in  question. 

§  1 7.  An  instrument  executed  in  one  country  with  express  reference  to  the  lawa 
and  judicial  process  of  another  county  must  conform  to  the  laws  of  the  laMer. 

Opinion  by  Baldwin,  J. 

"We  have  no  doubt  that  the  power  of  attorney  is  executed  in  the  form,  and 

with  all  the  solemnities  required  by  the  law  of  France,  where  the  parties  are 
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domiciled;  nor  that  any  writing  made  ander  its  authority  would  be  binding 
upon  them  here,  as  a  contract,  to  the  same  extent  as  it  would  there.  The  gen- 
eral proposition  that  the  validity  of  a  contract  depends  on  the  law  of  the 
country  in  which  it  is  executed  is  undeniable,  unless  it  is  to  be  performed  else- 
where; the  forms  of  execution  are  also  governed  by  the  local  law  of  the  con- 
tract, on  which  it  depends  whether  a  seal  is  necessary  to  give  it  efficacy  or  not. 
But  when  an  instrument  is  executed  in  one  country,  with  reference  to  the  laws 
or  judicial  proceedings  of  another,  it  must  be  executed  with  the  formalities 
prescribed  in  that  country  in  which  it  is  to  take  effect,  for  the  purposes  de- 
clared by  the  law.  The  plaintiffs  come  into  this  court  to  claim  the  personal 
property  of  a  decedent,  domiciled  in  this  state  at  the  time  of  his  death ;  they 
must  pursue  their  remedy  by  the  law  of  the  forum  to  which  they  resort,  and 
comply  with  all  things  required  to  entitle  them  to  distribution,  one  of  which  is 
that  they  shall  give  bond  and  security,  in  the  orphan's  court,  to  the  adminis- 
trator to  refund  in  certain  cases. 

§  18.  Bands  executed  here  under  a  power  ofcsUomey  {not  under  eeal)  executed 
in  France  are  invalid  as  refunding  hands  under  the  ad  of  1791^ 

This  court,  in  a  suit  in  equity  between  a  foreigner  and  a  citizen,  praying  for 
an  order  of  distribution  of  the  estate  of  a  decedent,  is  bound  by  the  same  law 
which  regulates  the  proceedings  of  the  orphan's  court  of  the  state ;  it  has  ac- 
cordingly ordered  that  bonds  shall  be  given  pursuant  thereto.  The  only  ques- 
tion now  before  us  is  whether  the  papers  presented  are  the  bonds  of  the 
plaintiffs,  according  to  the  true  intent  and  meaning  of  the  fifteenth  section  of 
the  act  of  1794.  We  cannot  doubt  that  the  intention  of  the  legislature  was 
that  the  security  of  creditors  and  the  administrator  should  be  by  an  instrument, 
which  should  have  all  the  effect  and  attributes  of  a  bond  or  specialty  by  the 
laws  of  the  state,  binding  the  principals  and  sureties  alike.  If  the  papers  now 
before  us  are  not  bonds,  the  obligation  they  create  may  be  barred  by  the  act  of 
limitation,  and  in  case  of  the  death  of  any  of  the  parties  who  have  executed 
them,  the  administrator  would  come  in  only  as  a  simple  contract  creditor  for 
the  sum  which  he  had  been  compelled  to  pay  to  a  creditor  who  may  have  sued 
after  the  order  for  distribution.  This  would  be  so  contrary  to  the  spirit,  as 
well  as  words  of  the  law,  and  so  unjust  to  the  administrator,  that  we  cannot 
hesitate  on  the  subject.  The  law  of  this  state  recognizes  no  instrument  of 
writing  to  be  a  bond,  without  the  seal  of  the  party  who  executes  it.  The  case 
of  Taylor  v.  Glaser  was  a  strong  one ;  there  were  counterparts  of  an  agree- 
ment ;  one  was  under  seal ;  the  other  had  none,  and  was  held  not  to  be  a  spe- 
cialty. 2  Serg.  &  R.,  504.  The  seal  is  not  a  mere  formality  of  execution,  but 
a  matter  of  substance  which  gives  to  the  paper  certain  legal  effects  which  can- 
not be  attached  to  any  unsealed  paper.  The  power  of  attorney  not  being  under 
seal,  therefore,  could  give  no  authority  to  execute  a  bond  in  the  name  of  the 
parties;  the  cases  are  full  to  the  point,  and  the  law  must  be  taken  to  be  settled* 


BRADFORD  v.  WILLLA.MS. 
(4  Howard,  576^58a    1845.) 

Error  to  the  Court  of  Appeals  of  the  Territory  of  Florida. 

Statement  of  Facts. —  Suit  by  an  assignee  of  a  bond  against  one  of  the 

obligors.    Another  obligor  was  one  of  the  obligees. 
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§  19.  It  seems  that  the  Migees  in  a  joint  and  several  hand  may  sue  one  qf  ths 
obligors  at  law^  though  one  of  the  obligees  is  also  an  obligor. 

Opinion  by  Mr.  Jdstiob  Nelson. 

Whether  the  obligees  of  the  bonds  in  question  conld  have  maintained  an  ac- 
tion at  law  a^inst  the  defendant  is  a  question  we  need  not  determine,  though 
it  is  not  easy  to  perceive  the  force  of  the  objection  urged  against  it,  namely, 
that  Craig,  one  of  the  co-obligors,  is  also  an  obligee.  The  bond  is  joint  and 
several,  and  the  suit  against  Judge,  one  of  the  obligors ;  and  if  it  had  been 
brought  in  the  name  of  the  obligees,  Craig  would  not  have  been  a  party  plaint- 
iff and  defendant,  which  creates  the  technical  difficulty  in  maintaining  the-ac- 
tion  at  law.  It  would  have  been  otherwise  if  the  obligation  had  been  joint 
and  not  several,  for  then  the  suit  must  have  been  brought  jointly  against  all 
the  obligors. 

It  has  been  held  that  if  two  are  bound  jointly  and  severally,  and  one  of 
them  makes  the  obligee  his  executor,  the  obligee  may,  notwithstanding,  main- 
tain an  action  against  the  other  obligor.  Cock  v.  Cross,  2  Lev.,  73 ;  5  Bac. 
Abr.,  816,  tit.  Oblig.  D.,  4.  But  conceding,  for  the  sake  of  the  argument,  the 
objection  to  be  well  taken,  that  a  suit  at  law  would  not  lie  in  the  name  of  the 
obligees,  we  have  no  difficulty  in  maintaining  it,  even  in  the  aspect  in  which 
the  case  is  presented,  and  has  been  argued,  before  us. 

§  20.  Under  the  Florida  acty  allowing  an  a^ssignee  to  STie  in  his  oum  nam^j  it 
is  no  objection  to  his  suit  upon  a  hofid  that  an  obligor  is  also  an  obligee. 

By  an  act  of  the  legislature  of  Florida  it  is  provided :  ^^  That  it  shall  not  be 
necessary  for  any  person  who  sues  upon  any  bond,  note,  etc.,  to  prove  the  exe- 
cution of  such  bond,  note,  etc.,  unless  the  same  shall  be  denied  by  the  defend- 
ant under  oath."  And  also:  ^'  That  the  assignment  or  indorsement  of  any  of 
the  forementioned  instruments  of  writing  shall  vest  the  assignee  or  indorsee 
thereof  with  the  same  rights,  powers  and  capacities  as  might  have  been  pos- 
sessed by  the  assignor  or  indorser.  And  the  assignee  or  indorsee  may  bring  a 
suit  in  his  own  name."  Duval's  C6mp.,  p.  96,  §§  33,  34.  The  bonds  have  been 
duly  assigned  in  this  case,  and  the  suit  is  in  the  name  of  Williams,  the  assignee, 
and  it  being  thus  authorized  by  the  laws  of  Florida,  all  difficulty  as  to  the 
remedy  at  law,  arising  out  of  the  circumstance  of  the  same  party  being  plaint- 
iff and  defendant,  is  removed.  The  act  just  recited  provides  that  the  assignee 
shall  be  vested  "  with  the  same*  rights,  powers  and  capacities  as  might  have 
been  possessed  by  the  obligees,"  and  inasmuch  as  the  bonds  were  uncollectible, 
at  law,  in  the  hands  of  the  obligees,  it  has  been  argued  that,  upon  the  words 
of  the  statute  providing  for  the  assignment  and  suit  in  the  name  of  the  as- 
signee, they  must  be  equally  invalid  and  inoperative  after  the  assignment,  and 
in  his  hands.  This  argument,  doubtless,  would  be  well  founded  and  conclusive 
against  the  plaintiff,  if  the  objection  to  the  bonds  was  such  as  went  to  vitiate 
and  destroy  the  legal  force  and  effect  of  their  obligation,  such  as  usury,  illegal- 
ity, or  the  like,  which  would  constitute  a  valid  defense  to  a  suit,  in  any  form  in 
which  it  might  be  brought.  So  in  respect  to  any  other  defense  in  discharge  of 
the  obligation,  such  as  payment,  release,  and  the  like.  For  the  assignee  takes 
the  bonds  subject  to  every  defense  of  the  description  mentioned;  and  can 
acquire  no  greater  rights  by  virtue  thereof  than  what  belonged  at  the  time  to 
the  obligees.  This,  we  think,  is  what  the  statute  intended,  and  is  all  its  lan- 
guage fairly  imports ;  and  is,  indeed,  only  declaratory  of  what  would  have  been 
the  legal  effect  without  the  particular  phraseology  of  the  section.     But  the  only 

objection  here  made  to  the  bonds  in  the  hands  of  the  obligees  is,  the  want  of 
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legal  validity  in  a  court  of  law,  arising  out  of  the  difficulty  as  to  the  parties^ 
one  of  them  being  common  to  both  sides  of  the  obligation ;  not  that  they  are 
altogether  void  and  uncollectible,  for  it  is  conceded  they  might  have  been  en- 
forced in  a  court  of  equity.  They  are  ineffectual  at  law,  from  defect  of  rem- 
edy. Now,  the  assignment,  and  ability  to  sue  in  the  name  of  the  assignee, 
removed  at  once  this  difficulty,  and  left  him  free  to  pursue  his  remedy  at  law : 
and,  as  all  parties  concerned  are  to  be  taken  as  having  assented  to  the  assign- 
ment and  delivery  to  the  assignee,  including  Craig  himself,  and  the  suit  in  his 
name  being  sanctioned  by  the  law,  we  are  unable  to  perceive  any  well-grounded 
objection  to  the  judgment. 

§21.  want  of  ddivefy  cannot  he  raised  as  against  the  assignee. 

It  has  been  suggested  that  there  could  have  been  no  delivery  of  the  bonds  to  the 
obligees,  and  hence  none  by  them  to  the  plaintiff,  so  as  to  bind  the  defendant. 
But  the  obvious  answer  is,  that  all  the  parties  except  Craig  were  competent  to 
make  a  delivery,  and  as  he  joined  in  the  assignment,  it  is  not  for  him  to  set 
up  the  objection  for  the  purpose  of  invalidating  his  own  act.  The  inchoate 
or  imperfect  delivery  as  to  him  in  the  first  instance,  arising  out  of  his  double 
relation  to  the  instruments,  became  complete  by  his  joining  in  the  assign- 
ment and  delivery  to  the  plaintiff.  The  common  case  of  one  partner  draw- 
ing a  bill  upon  his  firm,  payable  to  his  own  order,  or  of  partners  making  a 
promissory  note  payable  to  the  order  of  one  of  the  firm,  which  becomes 
valid  in  the  hands  of  a  bona  fide  holder,  and  collectible  at  law,  affords  abun- 
dant authority  for  the  principle  of  the  decision  in  this  case.  Smith  ^.  Lusher,  5 
Cow.,  688 ;  Smyth  v.  Strader,  decided  this  term,  4  How.,  404.  The  statute  of 
Florida  has  put  bonds  on  the  footing  of  bills  of  exchange  and  promissory 
notes,  so  far  as  respects  negotiability  and  right  to  sue  in  the  name  of  the  as- 
signee. The  above  principle  is  therefore  strictly  applicable  to  the  case  in  hand. 
We  are  of  opinion  the  judgment  of  the  court  below  should  be  affirmed. 

CUTTS  V.  UNITED  STATES. 
(Circuit  Court  for  Massachusetts:  1  Oallison,  63-74.    1812.) 

Statement  of  Facts. —  Debt  on  a  duty  bond.  In  support  of  the  plea  of 
non  est  /actum  the  defendant  produced  the  bonds,  and  it  appeared  that  the 
obligor's  name  had  been  cut  out  of  the  bonds  and  the  seals  torn  off.  It  was 
also  proved  that  the  defendant  gave  to  one  Clark,  a  collector  of  the  port,  a  ne- 
gotiable note  for  the  balance  due  on  the  bonds,  and  evidence  was  offered  tend- 
ing to  prove  that  the  defendant  had  notice,  at  the  time  of  giving  the  note  and 
taking  up  the  bonds,  that  Clark  had  been  removed  from  office.  There  was  a 
finding  for  the  United  States  on  the  plea  of  nan  est  factum^  and  judgment  was 
rendered  for  the  amount  remaining  unpaid. 

§  %%.  A  material  alteration  of  a  bond  hy  the  obligee  avoids  the  instrument. 

Opinion  by  Story,  J. 

The  general  rule  certainly  seems  to  be,  that  any  material  alteration  of  a 
bond  after  its  execution,  by  the  obligee  (or  even,  as  some  authorities  assert,  by 
a  stranger  without  his  privity),  will  avoid  the  bond.  Pigot's  Case,  11  Coke, 
27.  Nay,  it  is  said  that  an  immaterial  alteration  by  the  obligee  will  avoid  the 
bond.  Id.  But  an  established  exception  to  this  rule  is  when  the  alteration  is 
made  by  the  consent  of  the  obligor  himself,  after  execution,  either  in  pursuance 
of  a  previous  or  a  subsequent  agreement.  Zouch  v.  Clay,  2  Lev.,  35 ;  S.  C,  1 
Yent.,  185 ;  Markham  v.  Gonaston,  Moore,  547. 
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§  23.  J.  deed  is  not  avoided  hy  the  oanceUdtion  or  destruetion  of  ike  seal  hy 
tke  Migor. 

Bat  it  has  been  supposed  that  the  like  doctrine  does  not  apply  to  the  case  of 
the  cancellation  or  destruction  of  the  seal  of  the  deed,  even  when  done  by  the 
fraud  or  connivance  of  the  obligor  himself,  without  the  privity  of  the  obligee, 
unless  it  happen  after  issue  joined,  as  in  the  cases  in  Dyer,  59,  and  Owen,  8, 
and  5  Coke,  119.  If,  indeed,  a  doctrine  so  unjust  be  incontrovertibly  established, 
we  can  only  regret  it;  but  we  cannot  easily  be  brought  to  such  a  result.  In 
Mathewson's  Case,  5  Coke,  23,  the  question  was,  whether  the  tearing  off  a  seal 
of  one  of  the  co-contractors  in  a  charter-party  avoided  the  deed  as  to  all? 
Upon  the  construction  of  the  instrument,  the  conrt  held  that  it  was  a  several 
deed,  and  therefore  good  as  to  all  the  parties  but  him  whose  seal  was  torn  off. 
In  Whelpdale's  Case,  5  Coke,  119,  the  question  was  whether,  on  non  estfact/um 
pleaded  in  a  suit  against  one  obligor,  if  it  appeared  to  be  a,join^  obligation,  the 
plaintiff  was  entitled  to  recover,  and  it  was  adjudged  in  the  affirmative.  It  is 
true,  in  this  case,  there  is  a  dictum  that  ^'  in  all  cases  where  the  bond  was  once 
his  deed,  and  afterwards  before  the  action  brought  becomes  no  deed,  either  by 
erasure  or  addition,  or  other  alteration  of  the  deed,  or  breaking  of  the  seal," 
the  defendant  may  safely  plead  non  est  factum,  and  for  this  is  cited  Dyer,  59. 
Now  the  only  point  decided  in  Dyer  was  that,  on  such  a  plea,  a  tearing  off  of 
the  seal,  after  issue  joined,  would  not  avoid  the  deed.  As  little  does  Pigot's 
Case,  11  Coke,  26  &,  support  the  position.  It  was  a  case  of  interlineation  after 
execution  of  the  deed,  and  the  question  was  as  to  its  materiality,  and  the  judg- 
ment of  the  court  was  for  the  plaintiff.  The  case  cited  in  Vin.  Fait.,  N.,  a.  2, 
pi.  17,  from  3  H.  7,  5,  upon  examination,  decides  no  more  than  that,  if  the 
seal  of  the  joint  obligor  be  torn  off,  the  other  may  plead  non  est  facPam.  The 
only  remaining  authorities  which  bear  in  favor  of  the  doctrine,  as  far  as  I  have 
been  able  to  discover,  are  those  stated  by  EoUe  in  his  Abridgment  (2  Roll. 
Abr.,  Fait.,  x.  1,  2,  3),  and  copied  from  him  by  Viner  (Fait,  x.  1,  2,  3),  and 
Perkins,  s.  135,  and  the  dictum  in  Dyer,  59  a,  n.  12. 

§  24.  CaneeUatton  of  deeds. 

The  positions  in  Eolle  are,  (1)  That  if  the  seal  be  taken  from  the  deed,  it  is 
not  any  deed.  (2)  If  there  be  no  manner  of  print  remaining  by  which  it  ap- 
pears that  it  was  ever  sealed,  this  shall  avoid  the  deed.  (3)  That  if  the  seal 
be  once  severed  from  the  deed,  and  afterwards  fixed  and  sealed  to  it  again,  yet 
the  deed  is  avoided  thereby.  For  the  first  position  he  cites  11  Hen.  6,  27. 
There  is  nothing  to  the  purpose  in  that  case;  but  I  presume  it  to  be  a  misprint 
for  7  H.  6,  19  b  (S.  C,  Bro.  Fait.,  27),  which  fully  supports  the  third  position 
of  KoUe.  For  the  second  position  he  cites  14  H.  4,  30  b,  which  seems  to 
admit  the  doctrine,  but  it  waa  not  adjudged.  This  case,  however,  is  cited  in 
Brook,  Fait.,  22,  and  put  with  a  qucBre.  As  to  the  dictum  in  Dyer,  "  that  it  is 
immaterial  what  destroyed  the  seal,"  it  is  sufficient  that  it  was  the  opinion  of 
two  justices  only,  and  was  not  decided  by  the  court.  In  none  of  the  foregoing 
authorities  does  it  appear  by  whom  the  seal  was  defaced;  and  if  done  by  acci- 
dent, or  by  the  obligee,  or  by  a  stranger,  the  doctrine  may  perhaps,  on  the 
ancient  reasoning,  be  supported.  There  is  not  in  them  a  scvntiUa  juris  to  sup- 
port the  presumption  that  it  was  applied  to  an  abrasion  by  the  obligor  him^sdf 

]^ow,  we  shall  find  that  the  case  of  a  destruction  of  the  seal  by  the  obligor 
himself  is  expressly  excepted  from  the  generality  of  the  foregoing  rule  in  a 
variety  of  authorities.  In  Sheph.  Touchstone,  p.  69  (a  work  of  great  author- 
ity), it  is  said  that  if  the  seal  be  broken  off>  "  be  the  same  by  whatsoever  or 
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whomsoever,  unless  it  he  by  him  and  his  means  that  is  bound  hy  the  deed^'^  the 
deed  is  become  void.  The  same  doctrine  is  stated  in  Shep.  Epitome,  Deed,  405 
(a  book  approved  by  the  late  Mr.  Justice  Buller).  7  East,  812,  n.  The  same 
seems  supported  in  Beckrow's  Case  (Het.,  138),  and  was  recognized  as  law  in  a 
case  cited  in  Moor  v.  Salter  (3  Buls.,  79),  13  Vin.  Fait.,  x.  1,  8.  I  consider  it 
also  fortified  by  the  second  resolution  in  Pigot's  Case  (11  Coke,  27),  where  the 
word  "obligee"  is  evidently  a  misprint  for  "oWty^w,"  as  will  appear  from  the 
report  of  the  same  case  by  Moore,  835.  See,  also,  Bro.,  Oblig.,  83,  and  Fitz., 
Debt,  84.  In  Bayley  v.  Garford,  March,  125,  127,  the  court  said  there  was  no 
difference  between  the  raznre  and  interlineation  of  a  deed  and  the  breaking  off 
of  the  seal.  And  if  so,  then  the  cases  as  to  interlineations  directly  apply  to 
the  case  of  breaking  off  of  the  seal.  The  case  of  Bead  v.  Brookman,  3  Term  R, 
151, 1  cannot  but  consider  as  founded  on  the  same  doctrine.  For  it  would  be 
diflScult  to  contend  that  a  party  might  by  pleading  a  loss  of  the  whole  deed  by 
accident,  as  by  fire,  recover ;  and  yet  he  could  not  recover  if  a  part  only  were 
burnt,  or  that  if  burnt  by  accident  he  might  recover,  but  not  if  burnt  wilfully 
by  the  obligor  himself.  !N'or  is  the  argument  correct  that  this  case  is  not  an 
authority  because  it  was  on  a  release  which  had  already  had  its  full  effect. 
The  cases  cited  in  the  note  3  Term  R,  153  a,  show  that  the  same  manner  of 
pleading  without  a  profert  is  allowed  as  to  all  instruments  when  lost  by  time  or 
accident,  when  destroyed  by  the  party  bound  by  them,  or  when  wrongfully 
withheld  in  the  possession  of  such  party. 

§  25.  Obligor  cannot  take  advantage  of  his  own  vyrong. 

On  the  whole,  I  consider  the  principle  of  law  well  established,  that  the  obligor 
shall  never  take  advantage  of  his  own  wrong,  and  that  his  own  deed  fraudu* 
lently  or  innocently  destroyed  by  himself,  without  payment,  does  not  thereby 
lose  its  legal  obligation.  And  the  principle  still  more  strongly  applies  to  cases 
where  there  are  sureties,  because,  in  such  a  case,  the  remedy  by  special  action 
against  the  original  wrong-doer  would  oftentimes  prove  wholly  inefficacious. 
Now,  if  this  doctrine  be  true,  the  charge  of  the  district  judge  was  undoubtedly 
correct.  By  the  removal  of  Clark  from  office  all  his  official  authority  ceased, 
and  as  an  agent  of  the  United  States  he  was  functus  officio.  Sthreshley  v. 
United  States,  4  Cranch,  169.  When,  therefore,  the  plaintiff  in  error  settled 
with  Clark  and  took  up  the  bonds,  the  cancellation  was  either  done  by  himself 
or  by  Clark,  with  his  consent.  If  at  this  time  he  knew  of  Clark's  removal,  he 
knew  also  that  the  settlement  was  without  authority,  and  a  wrong  to  the 
United  States.  It  was  an  unjust  attempt  to  get  possession  of  papers,  which 
Clark  had  no  authority  to  deliver,  nor  the  plaintiff  in  error  a  right  to  withhold. 
Equity,  therefore,  as  well  as  law,  in  such  a  case  requires  that  he  should  not  reap 
the  fruits  of  a  contrivance  to  defeat  the  just  claims  of  the  United  States.  The 
district  judge  concurs  in  this  opinion,  and  therefore  let  the  judgment  be 
affirmed.  We  give  no  opinion,  in  this  case,  what  would  be  the  effect  of  any 
alteration  bv  a  stranger.     Vide  4  Term  R,  320;  6  East,  309,  311. 

WARD  v.  SMITH. 

(7  Wallace,  447-453.    1868.) 

Statement  of  Facts. —  William  Ward,  a  resident  of  Virginia,  purchased  cer- 
tain real  estate  of  Smith,  and  for  the  consideration  money  gave  three  joint  and 
several  bonds,  payable  at  the  Farmers'  Bank  of  Virginia,  at  Alexandria.  One 
of  the  bonds  was  deposited  in  the  bank  for  collection  in  1861.    On  this  bond  a 
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credit  was  indorsed  of  over  $500)  and  it  was  admitted  that  an  additional  sum 
was  subsequently  paid.  Smith  went  within  the  Confederate  lines  in  May,  1861, 
and  remained  there  during  the  war.  The  remaining  bonds  were  never  depos- 
ited in  bank.  Ward  made  deposits  in  the  bank  to  Smith's  credit  of  depreciated 
bills  of  various  banks  of  Virginia  to  an  amount  more  than  sufficient  to  satisfy 
the  first  bond.  The  cashier  indorsed  the  several  sums  as  credits  on  the  first 
bond,  but  on  learning  that  Smith  refused  to  sanction  the  arrangement  he  erased 
the  indorsements.  Smith  sued  for  the  whole  amount  due  at  the  ^ime  the  first 
bond  was  deposited  in  bank. 

Opinion  by  Mb.  Justice  Field. 

The  defendants  claim  that  they  are  entitled  to  have  the  amounts  they  de- 
posited, at  the  Farmers'  Bank  in  Alexandria,  credited  to  them  on  the  bonds  in 
suit,  and  allowed  as  a  set-oS  to  the  demand  of  the  plaintiff.  They  make  this 
claim  upon  these  grounds :  that  by  the  provision  in  the  bonds,  making  them 
payable  at  the  Farmers'  Bank,  the  parties  contracted  that  the  bonds  should  be 
deposited  there  for  collection  either  before  or  at  maturity ;  that  the  bank  was 
thereby  constituted,  whether  the  instruments  were  or  were  not  deposited  with 
it,  the  agent  of  the  plaintiff  for  their  collection;  and  that  as  such  agent  it  could 
receive  in  payment,  equally  with  gold  and  silver,  the  notes  of  any  banks, 
whether  circulating  at  par  or  below  par,  and  discharge  the  obligors.  We  do 
not  state  these  grounds  in  the  precise  language  of  counsel,  but  we  state  them 
substantially. 

§  26.  Depositing  dt  a  hank  for  collection  a  security  payable  there,  constittUee  the 
hank  the  owner*  a  agent  to  receive  payment  in  legal  currency  ordy. 

It  is  undoubtedly  true  that  the  designation  of  the  place  of  payment  in  the 
bonds  imported  a  stipulation  that  their  holder  should  have  them  at  the  bank, 
when  due,  to  receive  payment,  and  that  the  obligors  would  produce  there  the 
funds  to  pay  them.  It  was  inserted  for  the  mutual  convenience  of  the  parties. 
And  it  is  the  general  usage  in  such  cases  for  the  holder  of  the  instrument  to 
lodge  it  with  the  bank  for  collection,  and  the  party  bound  for  its  payment  can 
call  there  and  take  it  up.  If  the  instrument  be  not  there  lodged,  and  the  obligor 
is  there  at  its  maturity  with  the  necessary  funds  to  pay  it,  he  so  far  satisfies  the 
contract  that  he  cannot  be  made  responsible  for  any  future  damages,  either  as 
costs  of  suit  or  interest,  for  delay.  When  the  instrument  is  lodged  with  the 
bank  for  collection,  the  bank  becomes  the  agent  of  the  payee  or  obligee  to 
receive  payment.  The  agency  extends  no  further,  and  without  special  authority 
an  agent  can  only  receive  payment  of  the  debt  due  his  principal  in  the  legal 
currency  of  the  country,  or  in  bills  which  pass  as  money  at  their  par  value  by 
the  common  consent  of  the  community.  In  the  case  at  bar  only  one  bond  was 
deposited  with  the  Farmers'  Bank.  That  institution,  therefore,  was  only  agent 
of  the  payee  for  its  coUectioiL  It  had  no  authority  to  receive  payment  of  the 
other  bonds  for  him  or  on  his  account.  Whatever  it  may  have  received  from 
the  obligors  to  be  applied  on  the  other  bonds,  it  received  as  their  agent,  not  as  the 
agent  of  the  obligee.  If  the  notes  have  depreciated  since  in  its  possession, 
the  loss  must  be  adjusted  between  the  bank  and  the  depositors ;  it  cannot  fall 
upon  the  holder  of  the  bonds. 

§  27.  Payment  in  d^'eciated  m>oney;  legal  tender. 

But  even  as  agent  of  the  payee  of  the  first  bond  the  bank  was  not  authorized 
to  receive  in  its  payment  depreciated  notes  of  the  banks  of  Virginia.  The  fact 
that  those  notes  constituted  the  principal  currency  in  which  the  ordinary  trans- 
actions of  business  were  conducted  in  Alexandria,  cannot  alter  the  law.    The 
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notes  were  not  a  legal  tender  for  the  debt,  nor  could  they  have  been  sold  for 
the  amoant  dae  in  legal  currency.  The  doctrine  that  bank  bills  are  a  good 
tender,  unless  objected  to  at  the  time,  on  the  ground  that  they  are  not  money, 
only  applies  to  current  bills,  which  are  redeemed  at  the  counter  of  the  bank  on 
presentation,  and  pass  at  par  value  in  business  transactions  at  the  place  where 
offered.  Notes  not  thus  current  at  their  par  value,  nor  redeemable  on  presenta- 
tion, are  not  a  good  tender  to  principal  or  agent,  whether  they  are  objected  to 
at  the  time  or  not.  In  Ontario  Bank  v.  Lightbody,  13  Wend.,  105,  it  was  held 
that  the  payment  of  a  check  in  the  bill  of  a  bank  which  had  previously  sus- 
pended was  not  a  satisfaction  of  the  debt,  though  the  suspension  was  unknown 
by  either  of  the  parties,  and  the  bill  was  current  at  the  time,  the  court  observ- 
ing that  the  bills  of  banks  could  only  be  considered  and  treated  as  money  so 
long  as  they  are  redeemed  by  the  bank  in  specie.  That  the  power  of  a  collect- 
ing agent  by  the  general  law  is  limited  to  receiving  for  the  debt  of  his  principal 
that  which  the  law  declares  to  be  a  legal  tender,  or  which  is  by  common  con- 
sent considered  and  treated  as  money,  and  passes  as  such  at  par,  is  established 
by  all  the  authorities.  The  only  condition  they  impose  upon  the  principal,  if 
anything  else  is  received  by  his  agent,  is,  that  he  shall  inform  the  debtor  that 
he  refuses  to  sanction  the  unauthorized  transaction  within  a  reasonable  period 
after  it  is  brought  to  his  knowledge.  Story,  Prom.  Notes,  §§115,  389 ;  Gray  don 
V.  Patterson,  13  la.,  256;  Ward  v.  Evans,  2  Ld.  Eaym.,  930;  Howard  v.  Chap- 
iban,  4  Carr.  &  P.,  508. 

§  28.  Bands  drew  interest  during  the  late  civil  war  where  the  agent  to  receive 
the  money  resided  in  the  same  jurisdiction  with  the  debtor. 

The  objection  that  the  bonds  did  not  draw  interest  pending  the  civil  war  is 
not  tenable.  The  defendant  Ward,  who  purchased  the  land,  was  the  principal 
debtor,  and  he  resided  within  the  lines  of  the  Union  forces,  and  the  bonds  were 
there  payable.  It  is  not  necessary  to  consider  here  whether  the  rule  that  inter- 
est is  not  recoverable  on  debts  between  alien  enemies  during  war  of  their 
respective  countries  is  applicable  to  debts  between  citizens  of  states  in  rebellion 
and  citizens  of  states  adhering  to  the  national  government  in  the  late  civil  war. 
That  rule  can  only  apply  when  the  money  is  to  be  paid  to  the  belligerent 
directly.  When  an  agent  appointed  to  receive  the  money  resides  within  the 
same  jurisdiction  with  the  debtor,  the  latter  cannot  justify  his  refusal  to  pay 
the  demand,  and,  of  course,  the  interest  which  it  bears.  It  does  not  follow  that 
the  agent,  if  he  receive  the  money,  will  violate  the  law  by  remitting  it  to  his 
alien  principal.  ^'  The  rule,"  says  Mr.  Justice  Washington,  in  Conn  v,  Penn, 
^  can  never  apply  in  cases  where  the  creditor,  although  a  subject  of  the  enemy, 
remains  in  the  country  of  the  debtor,  or  has  a  known  agent  there  authorized  to 
receive  the  debt,  because  the  payment  to  such  creditor  or  his  agent  could  in  no 
respect  be  construed  into  a  violation  of  the  duties  imposed  by  a  state  of  war 
upon  the  debtor.  The  payment  in  such  cases  is  not  made  to  an  enemy,  and  it 
is  no  objection  that  the  agent  may  possibly  remit  the  money  to  his  principal. 
If  he  should  do  so,  the  offense  is  imputable  to  him,  and  not  to  the  person  pay- 
ing him  the  money."  1  Pet.  C.  C,  496 ;  Denniston  v.  Imbrie,  3  Wash.,  396.  Nor 
can  the  rule  apply  when  one  of  several  joint  debtors  resides  within  the  same 
country  with  the  creditor,  or  with  the  known  agent  of  the  creditor.  It  was  so 
held  in  Paul  v.  Christie,  4  Har.  &  McH.,  161.  Here  the  principal  debtor  re- 
sided, and  the  agent  of  the  creditor  for  the  collection  of  the  first  bond  was 
situated  within  the  federal  lines  and  jurisdiction.  No  rule  respecting  inter- 
course with  the  enemy  could  apply  as  between  Marbury,  the  cashier  of  the 
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bank  at  Alexandria,  and  Ward,  the  principal  debtor  residing  at  the  same  place. 

The  principal  debtor  being  within  the  Union  lines  could  have  protected  himself 

against  the  running  of  interest  on  the  other  two  bonds,  by  attending  on  their 

maturity  at  the  bank,  where  they  were  made  payable,  with  the  funds  necessary 

to  pay  them.     If  the  creditor  within  the  Confederate  lines  had  not  in  that  event 

an  agent  present  to  receive  payment  and  surrender  the  bonds,  he  would  have 

lost  the  right  to  claim  subsequent  interest* 

J'u^^m^  affirm^. 

SCOTT  V.  SHREEVE. 
(12  Wheaton,  605-611.    1837.) 

Opinion  by  Mb.  Justiob  Thompson. 

State^cent  of  Facis. —  This  case  comes  up  by  appeal  from  the  circuit  court 
of  the  District  of  Columbia  for  the  county  of  Alexandria.  The  object  of  the 
bill  filed  in  the  court  below  was  to  obtain  relief  against  a  judgment  at  law  re- 
covered against  Shreeve,  the  appellee,  upon  certain  bonds  given  by  him  to  Elisha 
Janney,  and  which  bonds  had  been  assigned  to  the  appellant  Scott,  as  his 
trustee,  for  the  benefit  of  his  creditors.  In  the  progress  of  the  cause,  it  was 
deemed  necessary  by  the  court  that  the  Bank  of  Potomac  should  be  made  a 
party  defendant.  A  supplemental  bill  for  that  purpose  was  accordingly  filed, 
and  the  bank  made  a  party. 

The  first  inquiry  that  seems  naturally  to  arise  is  how  the  case  stood  as  be- 
tween Shreeve  and  Janney,  the  original  parties  to  the  bonds.  The  material 
facts  upon  which  the  complainant  in  the  court  below  relied  for  relief  are  not 
denied  by  the  answer  of  Scott.  From  the  bill  and  answer  and  exhibits  in  the 
cause,  accompanied  by  a  written  agreement  between  the  solicitors  of  the  par- 
ties, before  the  cause  was  set  down  for  argument,  the  leading  facts  in  the  case 
appear  to  be,  that  some  time  in  the  year  1808  Shreeve  failed  in  business,  being 
indebted  to  the  Bank  of  Potomac  in  the  sum  of  $6,300,  upon  a  note  discounted 
at  the  bank,  and  upon  which  Janney  was  the  indorser;  for  whose  security 
Shreeve  transferred  to  him,  and  John  Eoberts,  who  was  also  his  indorser  upon 
other  notes,  certain  property  at  a  valuation,  but  which,  upon  settlement  of 
accounts  betweeen  them,  fell  short  of  Janney's  responsibility  to  the  bank  upon 
his  indorsement,  $1,980.88;  for  which,  by  agreement  between  the  parties, 
Shreeve  gave  to  Janney  five  bonds,  payable  in  five  annual  instalments,  and 
Janney  was  to  pay  the  note  to  the  bank,  upon  which  he  was  the  indorser.  The 
note,  however,  was  continued  running  in  the  bank  in  its  original  form,  Janney 
appearing  responsible  as  indorser  only.  This  note  was  renewed  from  time  to 
time  until  the  19th  of  May,  1809,  when,  by  the  payments  which  had  been 
made  by  Janney  out  of  the  property  assigned  by  Shreeve,  it  was  reduced  to 
the  sum  of  $3,306 ;  and  Janney  himself  having  failed  about  this  time,  no  far- 
ther payments  were  made  upon  this  note  until  the  month  of  June,  1818,  when 
Shreeve,  after  a  long  absence,  returned  to  Alexandria,  and  was  called  upon  by 
the  bank  for  payment  of  his  note,  upon  which  he  paid  the  sum  of  $3,355.29, 
being  the  amount  of  principal  and  interest  due  upon  the  five  bonds  which  he 
had  given  to  Janney. 

§  29.  Jvdgment  vpon  hands  given  to  indemnify  an  indorser  upon  notes  which 
were  paid  by  the  oUigor  after  the  judgment  was  rendered  will  he  perpetually  en^- 
joined. 

Upon  this  brief  statement  of  the  facts  as  between  Shreeve  and  Janney,  it 
will  be  seen  that  Shreeve  was  exposed  to  a  double  responsibility  for  the  same 
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debt.  He  was  liable  on  his  note  held  by  the  bank  (unless  the  bank  may  be 
considered  as  having  assented  to  the  arrangement,  and  accepted  Janney  as 
solel}'  responsible  on  the  note,  which  will  be  hereafter  considered),  and  he  was 
also  liable  to  Janney  on  the  bonds  which  he  had  given  him.  For  the  purpose 
of  indemnifying  Shreeve  against  his  responsibility  to  the  bank,  Janney  gave 
him  the  instrument  bearing  date  the  1st  of  March,  1809,  acknowledging  that 
Shreeve  had  satisfied  him  by  his  bonds  of  the  28th  of  February,  1809,  for  all 
demands  against  him  as  security  at  bank,  and  for  all  other  accounts;  and  that 
the  note  above  referred  to,  although  originally  discounted  for  the  use  of 
Shreeve,  was  continued  in  his  name,  but  for  the  convenience  of  him,  Janney, 
and  engaging  to  save  Shreeve  harmless  from  the  said  note,  and  in  due  time  to 
take  it  up. 

§  30.  BtU  in  equity;  insufficient  defenee  at  law. 

An  objection  is  her«  made  to  sustaining  this  bill  in  equity,  because  there  was 
a  complete  and  adequate  remedy  at  law.  But  this  objection  cannot  be  sustained. 
The  bonds  given  by  Shreeve  to  Janney  were  simply  for  the  payment  of  money, 
and  although  the  consideration  for  which  they  were  given  had  failed  by  Janney's 
neglect  to  pay  up  the  note  in  the  Bank  of  Potomac  according  to  his  engage- 
ment, this  could  not  have  been  set  up  at  law  as  a  defense  in  the  suit  upon  the 
bonds ;  nor  could  he,  in  that  suit,  have  set  off  the  amount  paid  to  the  bank 
upon  his  note.  The  engagement  of  Janney,  on  assuming  the  payment  of  the 
note  to  the  bank,  was  a  contract  of  indemnity  only,  and  rested  in  damages,  and 
could  never  form  the  subject  of  a  set-off  at  law ;  and  although  an  action  at  law 
might  be  maintained  against  Janney  upon  this  indemnity,  it  would  be  going 
too  far,  even  if  Janney  was  solvent,  to  say  that  a  court  of  equity  could  not 
interpose  and  stay  a  recovery  upon  the  bonds,  but  that  the  party  must  be 
turned  round  to  his  remedy  at  law  upon  his  indemnity.  But,  in  the  present 
case,  it  would  be  gross  injustice,  and  a  certain  denial  of  all  remedy,  to  refuse 
relief  on  this  ground,  Janney  having  become  insolvent.  There  was,  then,  no 
defense  at  law  which  Shreeve  could  have  set  up  against  these  bonds,  nor  had 
he  any  other  remedy  at  law  to  which  he  was  bound  to  resort.  Was  there,  then, 
any  defense  which  be  could  have  set  up  against  a  suit  upon  his  note  if  he  had 
permitted  the  bank  to  prosecute  him  ?  Kone  is  perceived  by  the  court  He 
stood  upon  the  note  as  maker,  and  was  liable  to  the  bank  as  such ;  and  although 
by  the  agreement  between  him  and  Janney,  the  note  was  continued  in  that 
form  for  the  convenience  of  Janney,  yet  the  bank  was  no  party  to  that  arrange- 
ment, and  could  not  be  bound  by  it.  Even  admitting  the  knowledge  of  that 
agreement  by  the  bank,  it  certainly  could  not  have  been  set  up  as  a  defense  to 
the  note,  unless  it  could  be  shown  that  there  was  an  express  or  implied  agree- 
ment to  accept  Janney  as  the  debtor,  and  to  discharge  Shreeve. 

§  31.  Ordinarily  a  debtor  is  not  hotmd  to  plead  the  statute  of  limitations^  hut 
he  may  do  so  in  proper  cases. 

It  has  been  urged,  however,  on  the  part  of  the  appellants,  that  the  statute  of 
limitations  had  run  against  the  note^  and  that  Shreeve  might  and  ought  to  have 
availed  himself  of  it. 

If  the  statute  of  limitations  had  run  against  this  note,  and  might  have  been 
pleaded,  we  should  be  very  unwilling  to  say  that  Shreeve  was  bound  to  plead 
it.  It  is  a  defense  which  a  party  may  often  avail  himself  of  with  great  justice 
and  propriety.  But  whether  he  will  or  not  must  be  left  to  his  own  election.  It 
is,  however,  unnecessary  to  inquire  into  the  duty  or  obligation  of  Shreeve  to  have 
pleaded  the  statute  under  the  circumstances  of  the  case,  because  we  do  not 
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think  it  could  have  been  set  up  as  a  defense  to  the  aotion.  The  letter  of  lioense 
given  by  the  bank  to  Shreeve  bears  date  on  the  12th  of  January,  1809,  and 
was  for  the  term  of  seven  years,  which,  of  course,  expired  in  January,  1816. 
It  certainly  cannot  be  pretended  that  the  statute  ran  during  the  continuance 
of  this  letter  of  license.  Payment  of  the  note  was  demanded  by  the  bank, 
and  made  by  Shreeve,  in  June,  1818,  about  two  years  and  five  months  after  the 
expiration  of  the  letter  of  license,  a  period  much  within  the  time  necessary  to 
bar  the  action. 

§  32.  The  assignee  of  a  hand  acqui/ree  no  greater  right  or  interest  than  hia 
assignor  had. 

The  next  inquiry  is  whether  Scott,  the  assignee  of  Janney,  has  acquired  any 
greater  right  or  interest  in  these  bonds  than  Janney  himself  had.  So  far  as  re- 
lates to  the  question  whether  the  consideration  had  failed,  the  assignee  stands 
precisely  in  the  situation  of  the  original  party.  He  took  the  bond  subject  to 
all  existing  equities.  This  is  the  settled  rule  in  chancery,  and  that  which  is 
recognized  by  the  laws  of  Virginia,  which  are  in  force  in  Alexandria.  Kor 
has  anything  occurred  since  the  assignment  to  give  to  Scott  or  the  creditors  of 
Janney  any  additional  rights.  These  bonds  were  assigned  by  Janney  as  his 
own  property,  and  for  the  benefit  of  his  own  creditors,  which  was  a  violation 
of  the  trust  and  confidence  reposed  in  him  by  Shreeve.  They  were  given  ex- 
pressly, according  to  the  agreement  of  the  parties,  to  provide  for  the  payment 
of  the  note  to  the  Bank  of  Potomac;  and  it  is  admitted  that  no  part  of  this 
note  has  been  paid  out  of  the  funds  of  Janney.  The  note  had  been  reduced 
from  $6,300  to  $3,806,  at  the  time  Janney  failed  in  the  spring  of  1809 ;  but 
these  payments  were  made  out  of  Shreeve's  funds,  assigned  by  Janney  to  Eob- 
erts  by  the  deed  of  the  11th  of  August,  1808.  And  it  is  also  admitted  that 
Scott,  the  assignee,  has  made  no  payments  upon  this  note  since  the  assignment 
to  him.  The  creditors  of  Janney  have,  therefore,  been  deprived  of  none  of 
his  funds,  nor  can  they  have  any  right  to  claim  the  benefit  of  those  bonds, 
which  must  be  deemed  to  have  been  held  by  Janney  in  trust  for  the  bank,  and 
not  as  his  own  property. 

§  83.  Special  case  in  which  the  obligation  of  a  third paiiy  was  hdd  not  to  be 
taken  as  a  substitute  for  that  of  the  original  dAtor. 

The  only  remaining  inquiry  is,  whether  the  bank,  by  any  express  or  implied 
agreement,  accepted  Janney  as  their  debtor,  and  discharged  Shreeve  from  his 
responsibility.  The  answer  of  the  appellant,  Scott,  alleges  that  Janney  con^ 
sidered  himself  as  having  assumed  the  payment  of  the  note  in  question,  and 
that  he  was  considered  debtor  to  the  bank  for  the  same,  and  was  solely  re* 
lied  upon  by  the  bank  for  the  payment  of  the  note;  that  he  believed  the  bank 
had  full  knowledge  of  the  deed  of  the  11th  of  August,  1808,  by  which  pro- 
vision was  made  for  the  payment  of  the  note,  and  were  satisfied  with  it.  And 
he  further  alleges  that  the  bank  was  so  well  satisfied  with  this  provision  that  it 
considered  neither  Janney  nor  Shreeve  liable  for  it.  If  these  allegations  were 
supported  by  proof,  they  would  go  far,  if  not  conclusively,  to  show  that  the 
bank  had  adopted  Janney  as  solely  responsible  for  the  note,  and  had  discharged 
Shreeve.  If  so,  the  payment  by  Shreeve  would  be  considered  voluntary,  and 
without  any  legal  obligation,  and  would  form  no  objection  to  the  recovery  on 
the  bonds.  The  bank,  however,  denies  it  was  a  party  to  the  arrangement  made 
by  the  deed  of  the  11th  of  August,  1808,  or  that  it  made  any  stipulation  or 
agreement  with  Shreeve  or  Janney,  in  any  manner  connected  with  that  deed^ 

unless  the  order  of  the  12th  of  January,  1809  (the  letter  of  license),  be  consid* 
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ered  as  connected  with  it.  The  answer  farther  denies  that  the  bank  ever  did 
release  or  agree  to  release  Shreeve,  or  that  it  ever  did  look  solely  to  Janney,  or 
the  trost  estate  created  by  the  deed  of  the  11th  of  August,  1808.  It  admits 
that,  when  this  deed  was  executed,  Janney  and  Eoberts  were  both  directors  of 
the  bank,  but  avers  that  no  proposition  in  relation  to  it  ever  came  before  the 
board  previous  to  the  12th  of  January,  1809,  when  the  letter  of  license  was 
granted  to  Sbreeve,  with  the  concurrence  of  Janney  and  Roberts,  sitting  and 
acting  as  directors  of  the  bank.  The  answer  of  Scott  is  not  evidence  against 
the  bank,  and  his  allegations  with  respect  to  the  bank's  having  accepted  Janney 
as  the  sole  debtor  for  this  note  are  entirely  unsupported  by  proofs,  and  must 
be  laid  out  of  view,  as  they  are  positively  denied  by  the  answer  of  the  bank, 
and  which  answer  is  strongly  supported  by  the  order  for  the  letter  of  license, 
which  was  granted  subsequent  to  the  arrangement  between  Shreeve  and  Jan* 
ney.  For,  if  the  bank  had  considered  Shreeve  exonerated  from  the  payment 
of  the  note,  there  could  have  been  no  necessity  for  or  propriety  in  giving  him 
a  letter  of  license.  Indeed,  it  would  have  been  absurd  to  give  a  letter  of 
license  to  a  man  who  was  not  a  debtor  to  the  bank.  The  order  for  this  pur- 
pose is  cautiously  drawn,  so  as  to  retain  the.  responsibility  of  both  maker  and 
indorser.  The  indulgence  is  granted  expressly  upon  the  condition  that  it  is 
sanctioned  by  Janney,  and  without  lessening  the  right  of  the  bank  against 
him.  Nor  is  the  bank  chargeable  with  negligence  that  can  in  any  manner 
prejudice  its  rights,  or  of  which  the  appellant  has  any  right  to  complain.  The 
indulgence  was  granted  with  the  concurrence  of  Janney,  and  under  an  impres- 
sion, no  doubt,  by  all  parties,  that  the  trust  fund  created  by  the  deed  of  the 
11th  of  August,  1808,  would  be  sufficient  to  satisfy  this  nota  And  it  was 
npon  this  supposition,  no  doubt,  that  the  letter  of  license  for  seven  years  was 
granted  to  Shreeve.  No  steps  would  be* taken  against  him  until  the  expiration 
of  that  time,  and  demand  of  payment  was  made  as  soon  thereafter  as  he 
returned  to  Alexandria. 

§  34.  ^  creditor  is  not  hound  to  resort  to  the  principal  dbligatum  hefore  he  can 
proceed  upon  a  ccUateral  obligation. 

The  utmost,  then,  that  can  be  alleged  against  the  bank  is,  that  it  had  full 
knowledge  of  the  provision  made  by  the  deed  of  the  11th  of  August,  1808,  for 
the  payment  of  this  note.  And,  admitting  that  provision  to  have  been  amply 
sufficient,  it  would  not  bind  the  bank,  without  its  assent,  to  resort  to  that  fund 
alone,  and  discharge  the  parties  to  the  note.  The  bank  could  have  no  objection 
to  the  provision  made  by  that  deed  for  the  payment  of  the  note,  as  it  would 
add  to  its  security  if  the  maker  and  indorser  were  also  held  responsible.  And 
the  proceedings  in  relation  to  the  letter  of  license  are  conclusive  to  show  that 
it  was  the  understanding  of  all  parties  that  the  bank  had  not,  at  that  time,  r^ 
linqnished  its  claims  upon  Janney  and  Shreeve  for  the  payment  of  the  note. 

We  are,  accordingly,  of  opinion  that  the  decree  of  the  court  below,  granting 
a  perpetual  injunction  against  the  appellant,  and  a  dismission  of  the  bill  as  to 
tlM  bank,  be  farmed,  with  costs. 

MASSEY  V.  SCHOTT, 
(Circuit  Court  for  Pennsylvania:  Peters,  C.  C,  182-188.    1815.) 

SxATmcKNT  OF  Facts. —  lu  the  year  1808,  Pearson,  Hodgson  &  Massey,  of 
London,  were  indebted  to  Davidson,  of  Philadelphia,  in  about  $6,400.  In  July, 
1809,  Davidson  became  insolvent  and  assigned  his  estate  to  defendants*    la 
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November,  1809,  Davidson  and  the  defendants  wrote  to  the  house  of  Pearson, 
Hodgson  &  Massey  directing  them  to  pay  to  W.  and  J.  Bell  &  Co.,  of  London, 
the  balance  due  to  t)avidson  on  his  estate,  and  soon  after  the  defendants  author- 
ized Potter  to  collect  the  money,  Bell  &  Co.  brought  suit  in  chancery  in  Eng- 
land against  Pearson,  Hodgson  &  Massey.  While  this  suit  was  pending  Massey 
came  to  Philadelphia  and  was  arrested  by  defendants  and  paid  the  debts,  taking 
from  the  defendants  a  bond  to  indemnify  the  firm  against  any  loss  by  compul- 
sion of  law  in  consequence  of  suits  brought  against  them  in  England  or  elsewhere 
on  account  of  said  debt.  Soon  after  the  execution  of  this  bond  Pearson,  Hodg- 
son &  Massey  filed  a  bill  of  interpleader  in  London  against  Bell  &  Co.,  David- 
son and  his  assignees,  and  Potter^  and  paid  the  money  into  court.  This  suit 
was  brought  upon  the  bond  executed  by  defendants  to  Massey.  Further  facts 
appear  in  the  charge  to  the  jury. 

§  35.  In  an  action  an  a  hond  with  a  collateral  condition  nothing  can  he  re- 
covered hut  what  the  ohligee  is  entitled  to  on  hrea^ch  of  the  condition. 

Charge  by  Washington,  J. 

This  is  an  action  of  debt,  brought  upon  a  bond  with  a  collateral  condition ; 
and  therefore  the  plaintiff  cannot  recover  anything  but  what  he  is  entitled  to- 
upon  a  breach  of  that  condition.  The  condition  is  that  the  defendants  should 
discontinue  their  suit  against  the  plaintiff,  should  endeavor  to  obtain  a  discon- 
tinuance of  any  suits  in  England  against  Pearson,  Hodgson  &  Massey,  in  con- 
sequence of  any  orders  of  Davidson  or  of  the  defendants ;  to  indemnify  said 
Pearson,  Hodgson  &  Massey,  and  every  of  them,  against  any  damages  they 
might  sustain  by  legal  compulsion,  in  consequence  of  any  suit  brought  in  Eng- 
land, or  elsewhere,  against  them,  by  virtue  of  any  order  given  by  Davidson,  or 
by  the  defendants,  or  in  consequence  of  any  foreign  attachment,  levied  in  their 
hands,  by  any  creditor  of  Davidson,  and  to  indemnify  them  against  all  dam- 
ages they  might  sustain  by  reason  of  a  double  payment  of  the  balance.  It  is 
admitted  that  there  has  been  no  breach  of  the  two  first  parts  of  the  condition ; 
nor  has  any  attachment  been  levied;  neither  was  the  over-payment  made 
on  the  27th  July,  1810,  by  compulsion  of  law,  in  consequence  of  any  suit 
brought  against  Pearson,  Hodgson  &  Massey,  or  by  virtue  of  any  order  given 
by  Davidson  or  the  defendants;  nor  was  such  over-payment  a  double  payment, 
that  being  the  first  payment,  and  the  payment  into  the  banks  doubled  it,  so  far 
as  it  went.  But,  as  to  the  difference  between  the  sum  paid  on  the  27th  July, 
1810,  and  that  paid  on  the  17th  August  into  the  bank,  there  has  never  been 
any  double  payment  of  that  sum,  and  of  course  it  cannot  come  under  the  last 
clause  of  the  condition.  The  plaintiff,  if  he  inadvertently  paid  to  the  defend* 
ants  more  than  his  house  owed,  may  recover  it  back  in  an  action  for  money  had 
and  received,  but  not  in  this  action. 

§  3  6,  The  condition  of  a  hond  indemnifying  plaintiff  and  his  partners  against 
c/ny  ^^ compuLsory  paymevi,^^  exacted  or  to  he  exacted  from  them  is  not  hroken  hy 
their  voluntary  payment  of  money  into  court. 

As  to  the  second  question,  it  is  the  opinion  of  the  court  that  the  action  can- 
not be  maintained.  The  recitals  in  the  condition  of  the  bond  express  in  most 
intelligible  language  the  intention  of  the  parties.  The  defendants,  having  ar- 
rested the  plaintiff  in  this  country  for  the  balance  due  to  them  by  his  house,  and 
held  him  to  bail,  had  obtained  a  security  which  they  were  only  induced  to- 
relinquish  upon  receiving  payment  of  what  was  supposed  to  be  due.  But,  as  it 
was  possible  the  house  of  Pearson,  Hodgson  &  Massey  might  be  compelled,  by 

legal  process,  to  pay  the  same  money  again  to  the  Bells,  or  to  some  other  per* 
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8011 ;  or  that  tbey  might  have  paid,  or  before  they  could  have  notice  of  the  set- 
tlement in  Philadelphia,  might  pay,  voluntarily,  that  balance,  upon  orders  drawn 
by  Davidson,  or  by  the  assignees,  it  was  but  just  that  the  defendants  should  in- 
demnify those  persons  against  a  double  payment,  made  under  any  of  those 
circamstances.  That  this  was  the  design  of  the  parties  is  clear  from  the  recitals ; 
and  the  condition  is  precisely  accommodated  to  that  intention.  The  recital  as  to 
the  compulsory  payment  states  that  the  defendants  had  agreed  to  secure  Pear- 
son, Hodgson  &  Massey  against  the  event  of  a  double  payment  of  the  said  claim ; 
which  might  take  place  if  they  should  have  been  compelled,  by  course  of  law, 
to  pay  the  demand  made  on  them  by  the  Bells.  In  execution  of  this  agree- 
ment, the  defendants  oblige  themselves  to  indemnify  the  said  Pearson,  Hodgson 
&  Massey  against  any  damage  they  may,  by  compulsion  of  law,  sustain,  by 
reason  of  any  payment,  in  consequence  of  any  suit  brought  against  them  by 
virtue  of  any  order  given  by  Davidson  or  by  the  defendants.  But  the  payment 
made  into  the  bank  was  not  made  by  compulsion,  or  in  consequence  of  any  suit 
brought  against  Pearson,  Hodgson  &  Massey,  but  it  was  made  under  an  order 
obtained  upon  the  prayer  of  Pearson,  Hodgson  &  Massey,  and  in  a  suit  in  which 
they  were  complainants,  not  defendants.  This  proceeding  was  a  violation,  not 
only  of  the  words,  but  of  the  intention  of  the  parties.  The  defendants  did 
not  admit  the  claim  of  the  Bells,  but  on  the  contrary  obliged  themselves  to 
endeavor  to  have  it  discontinued ;  and,  that  the  cause  might  be  defended,  they 
bound  themselves  from  the  date  of  the  bond  to  pay  the  costs.  Had  Massey 
himself  filed  the  bill  of  interpleader,  and  prayed  to  be  permitted  to  pay  the 
money  into  the  bank,  it  would  have  been  a  gross  fraud,  inasmuch  as  he  would 
have  attempted  to  deprive  the  defendants  of  the  security  they  had  obtained  by 
his  arrest,  and  then,  by  a  voluntary  abandonment  of  the  cause  of  the  defend- 
ants, and  a  payment  of  the  money,  to  compel  the  defendants  to  restore  the 
secarity  which  they  had  taken  in  lieu  of  the  person  of  Massey.  But  although 
this  case  is  clear  of  fraud,  the  payment  in  England  having  taken  place  in  about 
twenty  days  after  the  compromise  was  made  in  Philadelphia,  still,  it  cannot  for 
a  moment  be  contended  that  a  payment  made  upon  the  prayer  of  Pearson, 
Hodgson  &  Massey,  and  in  a  suit  brought  by  them,  was  a  payment  made  by 
compnlsion  of  law  in  a  suit  brought  against  them. 

As  to  any  voluntary  payment  which  Pearson,  Hodgson  &  Massey  might  have 
made  before  the  date  of  the  bond,  or  might  make  before  any  countermand,  to 
be  given  by  the  defendants,  of  such  payment  should  reach  Pearson,  Hodgson  & 
Massey  in  England,  the  recital  states  an  agreement  by  the  defendants  to  in- 
demnify Pearson,  Hodgson  &  Massey  against  any  payment  made  to  Potter,  or 
to  any  other  person,  on  behalf  of  Davidson,  or  his  assignees,  in  any  manner 
before  those  periods.  Then  comes  the  condition  intended  to  fulfil  the  agree- 
ment, and  it  stipulates  to  indemnify  the  said  Pearson,  Hodgson  &  Massey  from 
all  damages  which  they  might  sustain  by  reason  of  a  double  payment  of  said 
balance  as  aforesaid.  These  words,  as  aforesaid,  clearly  refer  to  the  double 
payment  mentioned  in  the  recital ;  that  is,  a  payment  made  to  Potter,  or  to  any 
other  person,  on  hehaZfofthe  said  Davidson,  or  his  assignees.  But  the  payment 
in  England,  for  which  this  suit  is  brought,  was  not  made  to  Potter  or  to  any 
other  person  on  behalf  of  Davidson  or  the  assignees.  Persons  claiming  on  be- 
half of  Davidson  or  the  assignees  could  never  be  persons  claiming  adversely  to 
them;  but  it  is  most  obvious  that  persons  claiming  for  their  benefit  were  in- 
tended. It  is  impossible  that  the  Bells,  the  only  defendants  to  the  bill  of  inter- 
pleader who  claimed  adversely  to  Davidson,  or  to  his  assignees,  could  be 
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intended ;  because,  in  the  same  sentence,  but  a  line  or  t\ro  preceding  these  ex-* 
pressions,  payment  by  compuUian  of  law  is  expressly  referred  to  the  Bells  by 
nama  It  would  then  have  been  absurd  immediately  afterwards  to  permit  a 
Toluntary  payment  to  them.  It  is  of  no  consequence,  indeed,  whether  the 
words  *'  as  aforesaid "  refer  to  the  payments  mentioned  in  the  recital  or  the 
words  ^^said  balance;"  because,  if  they  were  omitted  altogether,  the  mean- 
ing of  this  part  of  the  condition  is  ascertained  by  the  obvious  meaning  of 
the  recital;  both  of  which  refer  to  voluntary  payments.  That  the  words 
^^  his  assignees,"  in  the  condition,  mean  the  defendants,  and  not  the  Bells,  or 
any  other  to  whom  Davidson  had  given  an  order  to  receive  the  money,  is  ob- 
vious; not  only  from  the  preceding  words  which,  in  reference  to  the  Bells, 
speak  of  a  compulsory  payment,  and  consequently  the  order  of  Davidson  in 
their  favor  could  not  be  on  his  behalf,  but  because  the  defendants  are  immedi- 
ately afterwards  described  in  the  same  words,  viz.,  ^^  the  said  assignees."  For 
these  reasons  it  seems  clear  that  the  plaintiff  cannot  recover  in  this  action. 

SPEAKE  V.  UNITED  STATES. 
(9  Cranch,  28-89.    1815.) 

Ebrob  to  the  Circuit  Court  for  the  District  of  Columbia. 

Opinion  by  Mr.  Justice  Story. 

Statement  of  Facts. — This  is  an  action  of  debt  brought  upon  a  bond  given, 
under  the  first  section  of  the  embargo  act  of  the  9th  of  January,  180S,  ch.  8 
(2  Stats,  at  Large,  453).  After  oyer  of  the  bond  and  condition  various  pleas 
were  pleaded  by  the  defendant;  but  it  is  unnecessary  to  consider  any  others 
than  those  upon  which  questions  have  been  argued  at  the  bar.  The  second 
separate  plea  of  the  defendant  Robert  Ober,  and  the  first  joint  plea  of  all  the 
defendants,  alleges,  in  substance,  that  the  bond  was  taken  by  the  collector  of 
the  customs  at  Georgetown,  by  color  of  his  office  and  by  pretense  of  the  act 
of  congress  aforesaid,  and  that  the  bond  and  condition  were  not  taken  pursu- 
ant to  the  act  of  congress,  but  contrary  thereto,  in  this,  to  wit:  that  the  bond 
was  not  sealed  or  delivered  until  after  the  vessel  in  the  same  condition  men- 
tioned had  received  a  clearance  in  due  form,  and  after  she  had  actually  departed 
from  the  port  of  Georgetown  under  the  clearance,  by  reason  whereof  the  bond 
is  void.  To  this  plea  there  was  a  general  demurrer  and  joinder  in  demurrer, 
on  which  the  court  below  gave  judgment  for  the  United  States.  It  is  argued 
by  the  plaintiffs  in  error  that  the  act  of  congress  of  the  9th  of  January,  1808, 
section  1,  having  declared  that  no  vessel  licensed  for  the  coasting  trade  shall 
be  allowed  to  depart  from  any  port  of  the  United  States,  or  shall  receive  a 
clearance,  until  the  owner,  etc.,  shall  give  bond  to  the  United  States,  in  a  sum 
double  the  value  of  the  vessel  and  cargo,  etc.,  the  time  of  giving  the  bond  is 
of  the  essence  of  the  provision ;  and  that  if  the  bond  be  not  taken  until  after 
the  clearance  or  departure  of  the  vessel,  it  is  illegal  and  void. 

§  37.  Statutory  provision  directing  hand  to  he  taken  before  a  clearance^  held 
directory;  bond  taken  after  a  dearance  not  invalid. 

We  cannot  yield  assent  to  this  argument.  In  our  opinion  the  statute  as  to 
the  time  of  taking  the  bond  and  granting  a  clearance  is  merely  directory  to 
the  collector.  It  is  undoubtedly  his  duty  to  comply  with  the  literal  require- 
ments of  the  statute.  If  he  neglect  so  to  do,  it  is  an  irregularity  which  may: 
subject  him  to  personal  peril  and  responsibility.  If  the  state  of  facts  has  ex- 
isted to  which  the  statute  provision  is  applicable,  the  authority  to  require  and 
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the  duty  to  give  the  bond  attaches ;  and  by  the  voluntary  consent  of  the  parties 
it  may  well  be  given  ntmc  pro  tunc.  Upon  any  other  construction  the  owner 
of  the  vessel  might  be  involved  in  great  difficulties.  If  the  collector  be  not 
authorized  to  receive  the  bond  after  a  clearance,  neither  is  he  authorized  to 
grant  a  clearance  before  he  has  received  the  bond.  A  clearance,  therefore, 
granted  before  such  bond  should  be  given,  would  be  illegal  and  void ;  and  a 
departure  from  port  under  such  void  clearance  would  subject  the  owner,  vessel 
and  cargo  to  the  forfeiture  inflicted  by  the  third  section  of  the  act.  There  is 
no  error  in  the  judgment  of  the  court  below  on  this  plea. 

§  38«  Parties  to  a  penal  hond  required  hy  law  c/i^e  estopped^  in  the  dheence  of 
frauds  from  denying  that  a  eum  inserted  by  muitual  assent  as  the  proper  one  is 
the  sum  required  to  he  inserted. 

The  second  joint  plea  of  the  defendants  alleges  that  the  bond  was  not  taken 
pursuant  to  the  act  of  congress,  but  contrary  thereto,  in  this,  that  the  bond 
was  taken  in  a  sum  more  than  double  the  value  of  the  vessel  and  cargo, 
whereby  the  bond  became  void.  On  demurrer  to  this  plea  and  joinder  in 
demurrer,  the  court  below  gave  judgment  for  the  United  States;  and  we  are 
of  opinion  that  the  judgment  so  given  ought  to  be  affirmed.  There  is  no  alle- 
gation or  pretense  that  the  bond  was  unduly  obtained  by  the  collector,  odors 
officii,,  by  fraud,  oppression  or  circumvention.  It  must,  therefore,  be  taken  to 
have  been  a  voluntary  hona  fide  bond.  The  value  was  a  matter  of  uncertainty, 
and  the  ascertaining  of  that  value  was  the  joint  act  and  duty  of  both  parties. 
When  once  that  value  was  ascertained  and  agreed  to  by  the  parties,  and  a  bond 
executed  in  conformity  to  such  agreement,  the  parties  were  estopped  to  deny 
that  it  was  not  the  true  value.  If  an  issue  had  been  taken  upon  the  fact,  the 
evidence  on  the  face  of  the  bond  would  have  been  oonclusivie  to  the  jury ;  and 
if  so,  it  is  not  less  conclusive  upon  demurrer.  It  would  be  dangerous  in  the 
extreme  to  admit  the  parties  to  avoid  a  sealed  instrument  by  averring  that 
there  was  an  error  in  the  value  by  an  innocent  mistake  or  by  accident,  or  by 
circumstances  against  which  no  human  foresight  could  guard.  A  mistake  of 
^1  would  be  as  fatal  as  of  $10,000.  Suppose  the  double  value  were  underrated, 
could  the  United  States  avoid  the  bond  and  thereby  subject  the  party  to  the 
penalties  of  the  third  section?  Where  the  law  provides  that  the  penal  sum  of 
a  bond  shall  be  equal  to  the  double  value,  and  the  parties  voluntarily  and  with- 
out fraud  assent  to  the  insertion  of  a  given  sum,  it  is  as  much  an  estoppel  as  if 
the  bond  had  specially  recited  that  such  sum  was  the  double  value. 

§  39.  The  (dteration  of  an  instrument  by  the  consent  of  all  the  parties  does  not 
avoid  it.  Parol  evidence  is  competent  to  show  that  an  alteration  was  made  by 
consent. 

The  third  joint  plea  in  substance  alleges  that  after  the  execution  of  the  bond, 

and  after  the  clearance  and  departure  of  the  vessel  and  cargo,  the  bond  was, 

by  the  authority,  consent  and  direction  of  the  collector,  materially  altered  and 

ehanged,  in  this,  that  the  name  of  Ebenezer  Eliason  was  canceled  and  erased 

from  the  bond,  and  the  name,  signature  and  seal  of  the  defendant,  Bobert 

Ober,  substituted  and  inserted  therein,  without  the  license,  consent  or  authority 

of  the  defendant,  Kobert  Beverly,  whereby  the  bond  became  of  no  force.    To 

this  plea  the  United  States  replied  that  the  bond  was  so  altered  and  changed 

with  the  assent  and  by  the  concurrent  license,  direction  and  authority  of  all 

the  defendants,  and  of  the  said  Ebenezer  Eliason,  and  not  without  the  license, 

consent  and  authority  of  the  defendants,  and  prayed  that  the  same  might  be 

inquired  of  by  the  country.    To  this  replication  there  was  a  general  demurrer 
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and  joinder  in  demurrer,  on  which  the  court  below  gave  judgment  for  the 
United  States;  and  we  are  of  opinion  that  the  judgment  was  right.  It  is 
clear,  at  the  common  law,  that  an  alteration  or  addition  in  a  deed,  as  by  adding 
a  new  obligor,  or  an  erasure  in  a  deed,  as  by  striking  out  an  old  obligor,  if  done 
with  the  consent  and  concurrence  of  all  the  parties  to  the  deed,  does  not  avoid 
it.  And  this  principle  equally  applies  whether  the  alteration  or  erasure  be 
made  in  pursuance  of  an  agireement  and  consent  prior  or  subsequent  to  the 
execution  of  the  deed ;  and  the  cases  in  the  books  in  which  erasures,  interlinea- 
tions and  alterations  in  deeds  have  been  held  to  avoid  them  will  be  found,  on 
examination,  to  have  been  cases  in  which  no  such  consent  had  been  given.  It 
has  been  objected  that  this  principle  of  letting  in  parol  evidence  to  prove  altera- 
tions in  a  deed  to  be  made  by  consent  exposes  to  all  the  mischiefs  against 
which  the  statute  of  frauds  was  intended  to  guard  the  public.  If  this  objection 
were  valid,  it  would  equally  apply  to  such  alterations  when  made  before  the 
execution  of  the  deed ;  for,  if  not  taken  notice  of  by  a  memorandum  on  the 
deed  itself,  they  must  be  proved  in  the  same  manner.  But  it  is  to  be  consid- 
ered that  the  parol  evidence  is  not  admitted  to  explain  or  contradict  the  terois 
of  the  written  contract,  but  only  to  ascertain  what  those  written  terms  are. 
•On  nan  est  factum^  the  present  validity  of  the  deed  or  contract  is  in  issue;  and 
every  circumstance  that  goes  to  show  that  it  is  not  the  deed  or  contract  of  the 
party  is  provable  by  parol  evidence.  It  is  of  necessity,  therefore,  that  the 
other  party  should  support  it  by  the  same  evidenca  The  fact  that  there  is  an 
erasure  or  interlineation  apparent  on  the  face  of  the  deed  does  not,  of  itself, 
avoid  it.  To  produce  this  effect  it  must  be  shown  to  have  been  made  under 
eircumstances  that  the  law  does  not  warrant.  Parol  evidence  is  let  in  for 
this  purpose ;  and  the  mischief,  if  any,  would  equally  press  on  both  sides.  The 
principle,  however,  which  has  been  already  stated  is  too  firmly  fixed  to  be 
shaken  by  any  reasoning  ab  inoonvenienti. 

The  decision  upon  the  third  joint  plea  renders  it  unnecessary  to  examine  the 
bill  of  exceptions  taken  at  the  trial  on  the  issue  of  non  est  factum.  That  bill 
presents  the  same  point  as  the  third  joint  plea,  with  this  difference  only,  that 
the  alteration  in  the  deed  by  the  addition  of  a  new  obligor  was  in  faot  made  in 
pursuance  of  an  agreement  entered  into  between  the  parties  prior  to  the  orig- 
inal execution  of  the  deed.  On  the  whole,  the  majority  of  the  court  are  of 
-opinion  that  the  judgment  of  the  court  below  must  be  affirmed. 

Livingston,  J.,  dissented,  holding  that  no  alteration  injurious  to  either  party 
«hould  be  permitted,  but  not  denying  the  authority  of  the  case  in  Levinz,  11^ 
35,  that  a  new  obligor  may  be  introduced  by  parol.  Marshall,  C.  J.,  was  of 
the  opinion  that,  if  the  bond  was  taken  for  more  than  double  the  value  of  the 
vessel  and  cargo,  it  was  void  in  law. 

BERGEN  V.  WILLIAMS. 
(Circait  Court  for  Michigan:  4  McLean,  125-128.    1846.) 

Opinion  by  the  Court. 

STATEaiENT  OF  Facts. —  This  is  a  proceeding  by  scire  facias  to  obtain  execu- 
tion for  further  breaches  in  debt  on  a  bond.  At  June  term,  1841,  a  judgment 
was  entered  in  favor  of  Bergen,  against  Williams^  for  $20,000,  and  an  award 
of  execution  for  $977.14,  the  amount  ascertained  to  be  equitably  due  to  Bergen 
when  the  judgment  was  rendered.     The  judgment  was  entered  for  the  penalty 
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of  the  bond,  which  was  given  on  the  9th  of  August,  1830,  jointly,  by  Williams 
and  William  Stevens,  "conditioned  that  Stevens  should  pay,  discharge  and 
liquidate  all  the  debts,  engagements  and  liabilities  of  every  kind,  and  all  the 
demands,  of  whatsoever  nature,  contracted  by  the  firm  of  Bergen  &  Stevens, 
then  due  or  thereafter  to  become  due,  against  the  said  firm,  without  recourse 
to  the  plaintiff,  and  should  well  and  truly  save  harmless  and  keep  indemnified 
the  said  Bei^n  and  his  rep^entati ves  therefrom,"  etc.  In  the  ecL  fa.  it  is 
averred  that,  at  the  time  the  bond  was  executed,  the  copartnership  of  Bergen 

&  Stevens  was  indebted  to in y  a  certain  sum,  on  which  suit 

was  instituted  and  judgment  recovered,  stating  the  amount  of  the  judgment 

for J  which  remains  in  full  force,  etc.    The  defendant  pleads  a  set-off  that, 

at  the  time  of  suing  out  the  scire  faciasj  the  plaintiff  was  indebted  to  him  in 
the  amount  of  certain  promissory  notes,  made  by  the  plaintiff,  payable  to  dif- 
ferent individuals,  by  whom  they  were  indorsed  to  defendant.  The  defendant 
also  pleaded  that  the  partnership  of  Bergen  &  Stevens  was  not,  at  the  time 
the  penal  bond  was  executed,  indebted  in  the  said  sums  demanded  by  the 
plaintiff,  etc.  Both  of  these  pleas  were  demurred  to,  and  joinder.  The  demur- 
rer raises  the  question  whether,  on  a  eoi./a.  to  obtain  execution  for  further 
breaches  of  the  condition  of  a  bond,  judgment  having  been  entered  for  the 
penalty,  the  defendant  can  set  off  a  demand  against  the  plaintiff.  In  answer 
to  the  objection  that  the  sci.  fa.  is  an  action  upon  the  judgment,  and  that,  in 
an  action  upon  a  judgment,  no  defense  can  be  set  up  which  might  have  been 
pleaded  to  the  original  action.  Also,  that  the  notes  set  forth  in  the  plea  and 
notice  of  set-off  having  matured  since  the  judgment  for  the  penalty,  the  defend- 
ant is  prevented  from  using  them  as  a  set-off  by  the  statute,  "  which  provides 
that  no  demand  shall  be  set  off  unless  it  existed  at  the  time  of  the  commence- 
ment of  the  suit."  S.  S.,  447,  sec.  4.  The  defendant's  counsel  contends  that  the 
sci.  fa.  for  further  breaches  is,  to  all  intents  and  purposes,  and  within  the 
meaning  of  the  statute  above  cited,  an  original  action.  Whether  this  procedure 
for  the  purposes  of  set-off  may  be  considered  as  an  original  action  under  the 
statute  is  not  necessarily  a  question  in  this  case.  There  is  a  question  behind 
that  which  is  decisive  of  the  plea  or  notice. 

§  40.  Where  plaintiff^  is  a  trustee  for  other  parties^  notes  acquired  hy  de- 
fendant against  him  ccmnot  be  set  off  in  an  action  for  the  benefit  of  such  other 
forties. 

As  stated  in  the  scire  facias^  this  proceeding  is  had  at  the  instance  of  certain 
judgment  creditors  of  the  firm  of  Bergen  &  Stevens.  The  name  of  Bergen 
is  used  as  a  trustee :  but  the  suit  is  for  the  benefit  of  the  above  creditors.  The 
condition  of  the  bond  is  that  the  defendant  shall  pay  those  creditors,  so  as  to 
save  harmless  the  said  Bergen,  not  only  from  the  debt,  but  from  all  costs  and 
charges.  An  attempt,  then,  to  plead  offset  against  Bergen,  arising  on  promis- 
sory notes  acquired  since  the  original  judgment,  is  in  direct  conflict  with  the 
condition  of  the  bond.  The  condition  is,  to  pay  the  creditors,  and  not  Bergen ; 
and  the  creditors  prosecute  this  suit  for  their  benefit.  This  interest  of  the 
creditors,  arising  under  the  original  judgment,  would  be  recognized  and  en- 
forced, if  necessary,  by  a  court  of  chancery.  And  a  court  of  law  will  also  pro- 
tect and  enforce  their  rights,  in  the  name  of  Bergen.  The  issue  is  between  the 
creditors  and  the  defendant,  and,  as  they  have  reduced  their  claims  to  judg- 
ment, an  offset  against  them  could  not  be  allowed,  at  least  so  far  as  Stevens  is 
ooQcemed,  with  whom  the  defendant  Williams  is  jointly  liable.     It  need  not 

now  be  said  whether  Williams,  being  a  stranger  to  the  judgment  in  favor  of 
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the  creditors,  might  not  be  allowed  to  set  up  a  defense,  which  would  not  be 
proper  for  Stevens,  who  was  a  party  to  the  j^adgment,  because  no  such  question 
is  raised. 

§  41.  NuL  tid  record  can  only  put  in  issue  the  fact  of  the  judgment. 

Under  the  plea  of  md  tid  'record^  the  recoi;!d  of  the  judgment  only  can  be  ex- 
amined. If  the  defendant  had  notice,  and  judgment  for  the  amount  stated  was 
rendered,  no  other  question  can  be  considered  under  that  plea. 

§  43,  Nii  dd>ety  when  not  available. 

The  plea  that  the  copartnership  of  Bergen  &  Stevens  did  qot  owe  at  the 
time  the  bond  was  executed  is  subject  to  two  objections:  1.  The  bond  obli- 
gated the  defendant,  jointly  with  Stevens,  not  only  to  pay  the  debts  of  the 
firm  then  due,  but  also  those  that  should  thereafter  become  due.  3.  J}^il  delbet 
cannot  be  pleaded  to  a  judgment.  The  judgment  doseai  the  controversy,  and 
it  is  indisputable,  so  long  as  it  remains  in  force. 

The  demurrers  to  both  pleas  are  sustained.  On  motion  and  affidavit  of  de- 
fendant, the  OTder  for  execution  was  set  aside,  and  leave  to  plead  granted. 

BEI^jat  V.  WILLIAM& 
(Circuit  Ck>art  for  Michigan:  4  McLean,  577--5dD.    1849.) 

Opinion  by  the  Court. 

Statement  of  Facts. —  Berger  and  one  Stevens  being  in  partnership,  Stevens 
purchased  the  stock  on  hand  and  gave  bond,  with  Williams  seicurity,  iii  the 
penalty  of  $20,000,  ^<  contlitianed  to  discharge  and  pay  all  the  debts  and  en- 
gagements of  every  kind  due  by  the  said  firm,  and  to  which  it  might  be  liable, 
be  the  same  of  whatever  nature."  Judgment  for  the  penalty  was  recovered  on. 
this  bond,  and  a  soi.  fa.  in  the  name  of  the  plaintiff  aUeges  a  breach,  eta, 
and  to  recover  a  debt  recovered  by  Channoey  Moss,  against  the  late  firm,  ia 
the  state  of  New  York.  The  defendant  demurs  to  the  sufficiency  of  the  breach, 
on  the  ground  that  setting  forth  the  jud|2;ment  is  not  sufficient;  that  the  eon- 
slderation  or  cause  of  action,  on  wiiich  the  judgment  w^iiS  rendered^  should  have 
been  averred.  A  suit  between  the  same  parties  on  the  same  judgment,  by  a 
prior  soi.  fa.^  for  the  benefit  of  a  creditor,  was  before  this  court  at  the  June 
term,  1846  (4  McL.,  125 ;  §§  40-42,  »tqnra).  The  present  scL  fa.  has  been  issued 
at  the  instance  of  a  different  creditor  and  involves  questions  not  before  the  court 
in  the  former  suit. 

§  48.  A  judgniient  against  a  principal  is  pHma  facie  evidence  against  ihe 
swrety.    Me  may^  however^  show  fraud  or  mistake. 

Is  the  judgment  rendered  against  the  late  fiorm,  in  the  state  of  iN'ew  York, 
evidence  in  the  case?  We  think  it  is,  though  it  may  not  be  conclusive  evi- 
dence. The  defendant  is  not  a  stranger  to  the  ju4gment,  though  he  is  not  a 
party  to  it.  He  has  covenanted  to  pay  this  debt  jointly  with  Stevens,  if  it 
were  a  genuine  debt,  for  whidi  the  late  firm  of  Better  &  Stevens  were  UaUe. 
The  judgment  establishes  this  liability,  unless  fraud  be  shown.  And  this  the 
surety  may  show.  And  further  he  may  show  a  mistake  in  the  amount  of  the 
judgment.  The  evidence  of  indebtment  is  merged  in  the  judgment.  In  12 
Wheat.,  515,  it  was  held  that  a  judgment  was  prima  facie^  though  not  con- 
clusive, evidence  against  a  guarantor.  He  may  show  a  clerical  mistake  in  the 
calculation  of  the  judgment,  or  that  it  was  obtained  through  collusion  and 
fraud.  Whether  the  judgment  is  final  or  conclusive  is  the  only  question  in  the  case. 

Lord  Hardwicke,  in  Querside  v.  Benson,  2  Atk.,  252,  held  that  such  a  judgnient  ia 
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coDclasi^e  againBt  the  surety.  The  same  doctrine  was  held,  1  Ohio,  446 ;  Heard 
9.  Giles,  20  Pick.,  53;  10  Barn.  &  Cress.,  317.  An  entry  in  a  book  against  the 
interest  of  a  party  is  evidence  against  a  third  person.  The  case  of  Moss  v.  Mo- 
Calloagh,  5  Hill,  132,  is  relied  on  by  the  defendant,  as  showing  that  such  jadg- 
ment  is  not  evidence,  etc.  In  that  case  the  superior  coart  held  a  judgment 
against  the  principal  was  conclusive  against  the  surety.  And  that  was  a  point 
before  the  court.  A  new  trial  was  granted.  But  that  decision  is  in  conflict,  it 
would  seem,  with  the  case  of  Slee  v.  Bloom,  20  Johns.,  669.  The  reasoning  of 
Judge  Cowen  beyond  the  case  cannot  be  considered  as  authority,  any  more  than. 
his  notes  on  Phillips'  Evidence.  In  Douglass  v.  Howland,  24  Wend.,  58. 
Cowen  founds  the  decision  on  the  authority  of  the  two  cases  of  Beall  v.  Beck, 
3  Har.  &  McH.,  242 ;  and  Keller  v.  Powell,  4  Hawks,  34.  The  first  of  the 
above  two  oases  is  most  unsatisfactory.  Suit  was  brought  against  the  surety  of 
a  deputy  sheriff  collector.  On  the  trial  the  collector  was  offered  as  a  witness, 
and  objected  to,  and  the  court  being  divided,  as  to  the  admission  of  the  witness, 
the  evidence  was  not  permitted  to  go  to  the  jury.  This,  I  suppose,  must  have 
been  a  mistake  of  the  reporter.  The  objections  to  the  admission  of  the  evidence 
fails  where  the  court  are  divided,  and,  as  a  matter  of  course,  the  evidence  goes 
to  the  jury.  On  an  appeal  the  judgment  was  affirmed.  No  argument  of  coun- 
sel or  opinion  of  the  court  is  published.  In  Jacobs  v.  Hill,  2  Leigh,  393,  con* 
fession  of  judgment  by  the  principal,  a  sheriff,  is  evidence  against  the  surety, 
overruling  the  case  of  Munford. 

We  think  on  reason  and  authority  the  law  is  clear  that  a  judgment  against 
the  principal  is  prUna  facie  evidence  against  the  surety.  To  avoid  its  effect,  the 
surety  may  show  collusion  and  fraud,  that  the  demand  has  been  paid,  or  that 
there  is  a  clerical  mistake  in  entering  up  the  judgment.  We  think,  also,  that 
the  breach  to  which  an  objection  has  been  made  is  sufficient.  The  breach  is 
alleged  in  the  terms  of  the  condition  of  the  bond.  The  demurrer  is  overruled. 
On  motion  and  affidavit  of  defendant,  execution  is  set  aside,  and  leave  given 
him  to  plead. 

§  44.  Yalldttjr.—  The  law  presumes  everything  in  foror  of  t^e  vaUdity  and  binding  effect 
of  a  bond  against  the  obligors.    In  re  Mayo,*  4  Hughes,  877. 

%  4«*  "The  United  States  of  America  "  is  such  a  corporation  that  a  bond  may  ran  to  it  and 
be  valid.    Dixon  v.  United  States,  1  Marsh.,  181. 

g  M.  A  married  woman  is  not  a  competent  surety  on  a  bond  given  for  the  release  of  a 
libeled  vessel.    The  Ship  Antelope,  1  Ben.,  581. 

§  47.  A  bond  to  convey  a  certain  lot  of  land  to  the  board  of  justices  of  a  county  that  may 
hereafter  be  organized,  upon  the  condition  that  the  seat  of  justice  of  the  county  should  be 
estaUished  at  that  place,  is  said  to  be  so  far  valid  that,  after  conveyance  of  the  land,  the  de- 
fense that  the  justices  who  were  the  obligees  in  the  bond  were  not  in  estm  when  the  bond  waS 
executed  and  the  bond  was  never  deUvered  to  them,  could  not  be  maintained  in  a  court  of 
chancery.    Sargeant  v.  State  Bank  of  Indiana,  4  McL.,  839. 

%  4&  It  seems  that  bonds  taken  by  a  federal  officer,  running  to  the  United  States,  to  prevent 
the  commission  of  an  act  rendered  culpable  by  statute,  if  not  valid  under  the  statute,  cannot 
be  supported  at  common  law.    Dixon  v.  United  States,  1  Marsh.,  189. 

§  4^.  It  seems  that  if  a  bond  be  given  at  common  law,  where  both  the  obligor  and  obligee 
are  free  agents,  acting  for  themselves  on  an  equal  footing,  and  a  part  of  the  condition  be 
void,  but  there  is  no  statute  annuUing  the  bond  on  account  of  that  condition,  the  instrument 
is  valid  as  to  so  much  as  is  lawful    IbidL 

g  60.  A  bond  in  restraint  of  trade  is  good  at  law  if  taken  at  a  time  when  the  policy  of  the 
law  is  to  restrain  trade,  unless  it  goes  beyond  the  law.    Ibid, 

%  &1.  A  penal  bond  conditioned  that  the  obligors  should  pay  certain  drafts  drawn  in  an- 
other state,  but  which  by  the  laws  of  such  latter  state  are  void,  is  vitiated  and  rendered  void 
by  the  illegal  transaction  to  which  it  relates.    Hayden  v.  Davis,  8  McL.,  279. 

%  eS.  ExeeatloD. —  Where  the  law  requires  a  bond,  an  instrument  without  a  seal  does  not 

oonform  to  the  requirement.    United  States  v.  Linn,  15  Pet.,  290  (§g  190-194).    See  §^  223-229. 
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§  58.  A  mark  in  ink  thus,  [L.  S.],  acknowledged  by  t^e  party  to  be  his  seal,  is  a  sufficient 
sealing  of  a  custom-house  bond  to  maintain  an  action  of  debt  tibereon.  United  States  v.  Cof- 
fin,* Bee,  140.    See  §§  176,  224. 

§  54.  A  bond  to  be  accepted  by  t^e  United  States  should  be  executed  by  the  obligees  and 
not  by  their  attorney.    Sombrero  Island,*  9  Op.  Att'y  Gen'l,  128. 

g  55.  A  misnomer  of  the  obligee  in  a  bond,  e.  g.,  **  the  United  States  of  North  America,** 
instead  of  America,  is  cured  by  the  averment  of  identity  in  the  declaration.  United  States 
V.  Bradley,  10  Pet.,  848  (§§  188-189). 

g  56.  A  joint  and  several  bond,  where  it  is  offered  merely  as  to  one  of  the  obligors,  and  is 
connected  with  a  title  derived  from  him,  may  properly  be  admitted  in  evidence  on  proof  of 
its  execution  by  him.    Conard  v,  Atlantic  Ins.  Co.,  1  Pet.,  451. 

g  57.  A  by-law  of  Georgetown,  providing  for  licensing  auctioneers,  required  them  to  give 
bond  to  the  mayor  and  directed  the  licenses  to  be  granted  under  the  seal  of  the  corporation. 
A  bond  was  taken,  under  said  by-law,  to  the  corporation,  by  its  corporate  name,  and  the 
license  granted  was  without  seal.  Held^  that  the  bond  was  void  because  given  to  the  corpo- 
ration and  not  to  the  mayor,  and,  as  the  license  was  not  granted  under  the  corporate  seal,  the 
auctioneer  never  became  such  an  auctioneer  as  was  contemplated  by  the  by-law.  The  Mayor 
V.  Baker,  2  Cr.  C.  C,  291. 

§  58.  Where  the  bond  required  to  be  given  by  distillers  on  removal  of  spirits  from  a  bonded 
warehouse  was  executed  in  blank,  and  the  quantity  of  spirits  to  be  removed,  as  well  as  the 
sum  to  be  paid  the  government  in  case  of  a  breach  of  the  bond,  were  filled  in  afterwards 
without  the  assent  of  the  obligors,  held,  that  the  bond  was  not  valid  unless  subsequently 
ratified  by  the  obligors.     United  States  v.  Turner,  2  Bond,  879. 

§  50.  Ilie  bond  of  an  individual  to  pay  all  the  costs  of  a  certain  described  action,  without 
naming  any  obligee,  is  good,  and  binds  the  obligor  to  pay  the  costs  to  whomsoever  is  entitled 
thereto.     Buckingham  v.  Burgess,  8  McL.,  868. 

g  60.  An  embargo  bond  was  made  payable  to  the  United  States.  The  statute  required  the 
bond  to  be  given  to  the  collector.  Hddf  that  as  there  was  no  clause  in  the  act  providing  for 
the  disposal  of  the  penalty,  that  as  it  provided  the  bond  should  be  sent  to  the  secretary  of  the 
treasury,  and  as  another  act  provided  for  the  institution  of  suits  on  bonds  taken  in  the  name 
of  the  United  States  under  this  act,  the  bond  in  such  cases  was  to  be  taken  by  the  collector 
in  the  name  of  the  United  States.    Dixon  v.  United  States,  1  Marsh.,  182. 

§  61.  A  bond  given  by  the  master  of  a  vessel  to  the  United  States  was  held  to  be  valid  under 
the  act  of  February  28,  1808,  although  not  expressed  to  be  taken  in  pursuance  of  said  act,  and 
although  it  was  not  stated  on  the  face  of  the  bond  which  of  the  obligors  was  the  principal 
and  which  the  surety.  And  a  declaration  thereon  was  sustained  without  an  averment  that 
the  bond  was  given  pursuant  to  the  act  referred  to.  United  States  v.  Hatch,  1  Paine, 
886. 

§  62.  Where  in  a  bond  for  a  deed,  executed  by  attorney,  the  baptismal  name  of  the  obligoi. 
was,  by  inadvertence  and  mistake,  written  **  Jean,"  the  intention  of  the  attorney  being  to  ex- 
ecute  the  instrument  in  the  name  of  '*  Rene  Marie,"  the  true  baptismal  name  of  his  principal, 
held,  that  the  mistake  did  not  avoid  the  bond.    Dolton  v.  Cain,  14  Wall.,  472. 

§  68.  Delivery. —  A  special  plea  of  non  est  factum,  averring  that  the  supposed  bond  sued  on 
was  a  mere  escrow,  is  insufficient  unless  it  avers  that  the  supposed  bond  was  delivered  to  some 
third  person  to  be  delivered  to  the  obligee  only  on  the  performance  of  the  condition  pleaded. 
United  States  v,  Dair,  4  Biss.,  280. 

§  64.  In  debt  on  an  auctioneer's  bond,  it  is  pleaded  by  the  defendant  that  the  bond  was  de- 
livered by  him  as  an  escrow  to  be  his  deed  if  signed  by  two  others.  A  demurrer  to  this  plea, 
that  the  plaintiffs  were  not  privy  to  the  delivery  as  an  escrow,  and  the  thing  to  be  performed 
was  to  be  done  by  strangers  and  not  by  plaintiffs,  is  overruled.  Proof  of  his  signature  by  the 
attesting  witness  is  not  proof  of  the  delivery  of  the  bond,  where  the  attestation  is  *'  sealed  and 
delivered  in  the  presence  of  Cleon Moore."    Mayor,  etc.,  v,  Moore,  1  Cr.  C.  C,  198. 

§  65.  Where  the  several  obligees  in  a  bond  constitute  a  partnership,  the  bond  cannot  be  de- 
livered to  one  of  them  as  an  escrow.  A  delivery  to  one  is  a  delivery  to  alL  Moss  v.  Riddle,* 
5  Cr.,  851. 

§  66.  Condition. —  The  express  condition  of  a  bond  will  not  be  controlled  and  overcome  by 
usage.     Union  Bank  of  Georgetown  v.  Forrest,*  8  Cr.  C.  C,  218. 

§  67.  Courts  frequently  depart  from  the  letter  of  the  condition,  in  the  construction  of 
bonds,  to  carry  into  effect  the  intention  of  the  parties.  A  condition  as  follows:  *' Whereas 
A.  lent  B.  $2,500,  the  money  of  C,  and  B.  paid  |500;  and  whereas  A.  has  sued  B.  for  the 
money  lent:  Now,  ,  .  .  if  A.  shall  well  and  truly  pay  to  C.  the  whole  sum  lent,  if  it  caa 
be  recovered  from  B.,  or  in  case  it  cannot  be  recovered,  will  lose  the  one-half  of  that  sum 
which  cannot  be  recovered,  then  this  obligation  to  be  void,"  etc.,  was  held  to  entitle  C.  to 
cover  the  $500  paid  by  B.  at  all  events.    Cooke  v.  Graham,  8  Cr.,  229. 
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§  68.  It  seems  that  bonds  taken  under  color  of  office  should  contain  no  condition  not  war- 
ranted by  law.     Dixon  v.  United  States,  1  Marsh.,  186. 

§  69.  The  omission  of  a  material  condition  from  a  statutory  bond  renders  such  bond  void* 
Ibid. 

§  70.  In  a  suit  on  a  bond  the  parties  are  bound  for  nothing  whatsoever  but  what  is  con- 
tained in  their  bond.  So  where  the  condition  of  a  bond  for  jail  liberties  was  that  the  prison- 
ers should  not  depart  without  the  jail  yard,  the  fact  that  they  did  not  sleep  at  night  within 
the  prison  walls  was  held  not  to  be  a  breach  of  the  bond,  though  it  was  the  duty  of  the  officer 
taking  the  bond  to  have  inserted  that  condition.    United  States  v.  Knight,  14  Pet.,  801. 

§  71.  Where  the  conditions  of  a  bond  are  severable,  those  that  are  good  may  be  enforced 
and  the  others  disregarded.  So  where  a  bond,  taken  under  the  act  of  May  20,  1862  (12  Stat., 
404),  in  connection  with  the  treasury  circular  issued  under  it,  contained  a  condition  requiring 
the  goods  to  be  consumed  in  the  republic  of  Mexico,  and  the  other  conditions  were  in  con- 
formity with  the  instructions,  it  was  held  that  the  former  condition  was  separable,  and,  if  not 
sustainable,  might  be  rejected  as  mere  surplusage.    United  States  v.  Mora,  7  Otto,  413. 

§  72.  A  bond  was  given  in  the  district  court  for  the  release  of  a  vessel  libeled  for  violation 
of  the  embargo  laws,  conditioned  to  perform  the  decree  of  *^  the  court."  An  appeal  was 
taken  from  the  sentence  of  the  district  court  dismissing  the  libel  to  the  circuit  court,  where 
the  sentence  was  reversed.  Hdd^  that  **  the  court,**  in  the  condition,  meant  the  court  which 
should  ultimately  decide  the  cause.  United  States  v.  The  Schooner  Little  Charles,  1 
Marsh.,  380. 

§  78.  If  the  condition  of  a  bond,  instead  of  specifying  the  particular  purposes  for  which  the 
bond  was  given,  refers  to  a  paper  which  does  specify  those  purposes,  it  is  equivalent  to  an 
enumeration  of  those  purposes  in  the  body  of  the  bond  itself.  United  States  v,  Maurice,  3 
Marsh.,  96. 

§  74.  In  an  action  upon  the  bond  of  a  teller  of  the  Bank  of  the  United  States,  it  was  held 
that  the  words  in  the  condition  of  the  bond,  that  he  sliall  "well  and  faithfully  execute  the 
office,  and  in  all  things  relating  to  the  same  well  and  faithfully  behave,"  mean  substantially 
the  same  as  the  words  in  the  rules  and  regulations  of  the  bank  under  authority  of  which  the 
bond  was  executed,  that  he  shall  "  faithfully  perform  the  trust  reposed  in  him ; "  and  the 
sureties  on  the  bond  were  bound  only  for  the  teller's  fidelity,  and  not  his  skill.  Bank  of 
the  United  States  v.  Brent,*  2  Or.  C.  C,  696.    See  §  104. 

§  75.  Performance  excused. —  Performance  of  the  condition  of  a  bond  is  excused  where  it 
is  prevented  or  rendered  impossible  by  the  acts  of  the  officers  or  agents  of  the  obligee.  Thus 
it  was  held  to  be  a  defense  to  an  action  on  a  transportation  bond  conditioned  for  the  trans- 
portation of  a  quantity  of  spirits  from  one  collection  district  to  another,  that,  while  the 
obligors  were  in  the  act  of  performing  the  condition,  the  spirits  were  seized  by  the  revenue 
officer  of  the  United  States ;  nor  is  it  of  any  consequence  that  such  seizure  was  made  by  reason^ 
of  the  wrongful  act  of  some  person  who  had  the  spirits  in  charge.  United  States  v,  Stewart, 
IBBisa.,  406. 

§  76.  An  alteration  was  made  in  a  bond,  the  taking  and  custody  of  which  was  by  law  in- 
trusted to  the  collector  of  customs,  by  a  clerk  in  the  custom-house,  and  consisted  in  erasing  the 
word  '*  of,"  and  inserting  in  lieu  thereof  the  word  "to.*'  Heldy  (1)  the  alteration  must  be  con- 
sidered as  made  by  a  stranger;  (2)  it  was  immaterial,  as  the  word  *'of,'*  in  the  connection  in 
which  it  was  used,  would  have  been  construed  to  mean  ''to.**  United  States  v.  Hatch,  1 
Fftine,  886.    See  ^701-758. 

§  77.  A  plea  alleging  that  the  supposed  bond  sued  on  had  been  materially  altered  **  without 
the  consent,  direction  or  authority  of  the  defendant,"  by  affixing  a  seal  to  his  name,  without 
alleging  by  whom  the  alteration  was  made,  or  that  it  was  made  with  the  knowledge  or  privity 
of  the  obligee,  or  denying  that  it  was  made  with  his  own  knowledge,  is  insufficient.  United 
Slates  V.  Linn,  1  Huw.,  104. 

%  78.  Where  a  bond  was  shown  to  have  been  in  the  possession  of  parties  claiming  adversely 
to  it,  alterations  therein  were  presumed  to  have  been  made  by  them,  rather  than  by  parties 
claiming  imder  the  bond,  whose  rights  were  not  enlarged  by  the  alterations.  Coulson  v.  Wal- 
ton, 9  Pet,  62. 

g  79.  Where  a  joint  bond  is  executed  for  the  payment  of  purchase  money  for  land,  and  the 
bond  is  secured  by  a  deed  of  trust  on  the  land,  the  indorsement  on  the  bond  by  one  of  the 
obligors,  that  the  bond  shall  bear  twelve  per  cent,  interest  instead  of  six,  as  stated  in  the  bond, 
and  that  the  deed  of  trust  may  be  executed  if  the  interest  is  not  paid  semi-annually,  does  not 
invalidate  the  bond  as  a  lien  upon  the  land,  nor  does  it  change  the  effect  of  the  bond  in  the 
least.    It  does  not  affect  the  junior  lienors.    In  re  Hutchison,  2  Hughes,  245. 

S  80.  Relief  in  equity. —  Where  the  obligee  in  a  bond  acquired  the  legal  estate  in  the 
lands,  which  constituted  the  consideration  of  the  bond,  and  never  conveyed  or  offered  to  con- 
Tey  the  same  to  the  obligor  or  his  representatives,  and  a  x>art  of  said  lands  was  lost  in  conse* 

39 


^  81-91  BONDS  —  PENAIi. 

quenoe  of  the  neglect  of  the  obligee  to  pay  the  taxes  due  thereon,  held,  that  the  obligee  was- 
not  entitled  to  the  aid  of  equity  to  enforce  the  execution  of  the  bond  or  to  obtain  satisfactioik 
of  a  judgment  at  law  founded  thereon.    SkiUem  v.  Maj,  4  Or.,  187. 

§  81.  The  state  of  Greorgia  became  entitled,  by  confiscation,  to  money  due  on  a  bond.  The- 
obligee  sued  on  the  bond  and  recovered  judgment.  On  ai^lication  by  the  state  the  court  issued 
an  injunction,  to  prevent  the  marshal  from  pa3dng  over  the  money  until  the  state  could  try 
her  right  at  law.    State  of  Georgia  v,  Brailsford,*  2  Dal.,  415. 

§  82.  If  a  bond  executed  in  pursuance  of  articles  of  agreement  does  not  oonfonn  to  the- 
terms  of  the  articles,  relief  may  be  obtained  in  equity,  but  the  departure  must  be  made 
clearly  to  appear.  Hence  where  A.  and  B.  were  copartners,  carrying  on  two  stores,  one  a. 
jewelry  store,  under  the  management  of  A.,  and  the  other  a  hardware  store,  under  the  man- 
agement of  both  partners,  and  it  was  agreed  to  dissolve  the  copartnership,  and  articles  were- 
entered  into  to  the  effect  that  A.  should  withdraw  all  property  contributed  by  him,  and  should 
have  the  goods  in  the  jewelry  store  and  the  debts  due  that  store,  in  lieu  of  profits  arising- 
f  rom  the  whole  business,  and  that  B.  should  have  the  goods  in  the  hardware  store,  and  should 
indemnify  A.  from  **  all  claims  or  demands  upon  the  said  concern ; "  and  B.  executed  a  bond, 
binding  himself  to  satisfy  all  debts  due  from  the  copartnership,  including  debts  due  for  goods- 
ordered  by  A.  and  received  by  the  firm ;  and  goods  had  been  oi*dered  by  A.  and  were  received 
by  the  firm  for  the  jewelry  store ;  and  it  was  claimed  by  B.  that  he  was  not  bound  by  the- 
articles  to  satisfy  the  debt  incurred  therefor,  and  that  such  debt  was  included  in  the  bond  by 
mistake ;  and  it  did  not  appear  that  the  bond  was  signed  by  B.  without  knowledge  of  its  con- 
tents,— held,  that  there  was  not  such  repugnancy  between  the  bonds  and  articles  as  would 
warrant  the  interposition  of  equity.    Finiey  v.  Lynn,  6  Cr.,  286. 

§  88.  Assignment. —  Bonds  with  collateral  conditions,  on  which  it  is  necessary  to  assign 
breaches  and  call  a  jury  to  assess  the  damages,  are  not  assignable  under  the  laws  of  Virginia. 
A  bond  in  which  it  is  provided  that,  on  the  application  of  the  obligee  by  a  certain  day,  payment 
may  be  made  in  certain  certificates  instead  of  money,  is  such  a  bond.    Lewis  v,  Harwood,*  ^ 
Cr.,  82. 

§  84.  Unless  the  obligor  on  an  assigned  bond,  who  has  equitable  discounts  against  it,  inform 
the  assignee  of  his  claims  when  notice  of  the  assignment  is  given  to  him,  he  loses  his  equity 
against  the  assignee.    Scott  v.  Jones,  1  Marsh.,  247. 

§  85.  A  bond  conditioned  that  the  obligor  shall  convey  certain  lands  to  the  obligee  on  the 
payment  of  a  certain  sum,  is  assignable  by  the  statutes  of  Indiana.  Wescott  v.  Cole,  4 
McL.,  79. 

§  86.  Although  bonds  are  assignable  under  a  state  statute,  the  obligor  may  plead  against 
the  assignee  any  defense  which  he  had  against  the  obligee.     Bell  v.  Nimmo,*  5  McL.,  109. 

§  87.  Indemnity. —  It  seems  that  covenants  to  save  harmless  and  to  account  for  certaixL 
certificates  are  to  be  considered  together;  and  the  bond  being  one  of  indemnity,  the  obligee, 
in  a  suit  thereon,  must  aver  in  what  way  he  has  been  damnified.    Coe  v,  Rankin,*  5  McL.,  854. 

§  88.  No  action  can  be  maintained  on  a  bond  to  indemnify  until  the  party  to  be  reimbursed 
shall  actually  be  damnified.    Hayden  v.  Davis,  8  McL.,  379;  Hood  v,  Spencer,  4  McL.,  109. 

§  89.  One  partner  in  a  firm  having  purchased  the  interest  of  the  other,  gave  the  latter  a. 
bond  with  sureties  conditioned  **  to  relieve  him  from  any  and  all  claims,  debts,  dues  and  de- 
mands against  the  late  firm  that  are  now  due,  or  that  may  become  due  hereafter ;  and  that, 
we  will  assume  the  payment  of  the  whole  of  them,  and  pay  them  out  of  our  own  funds  as 
they  may  become  due."  Heldy  that  under  this  bond  the  obligor  was  bound  to  pay  the  debts, 
etc.,  and  not  merely  to  indemnify  the  obligee.    Hood  v,  Spencer,  4  McL..  169. 

§  90.  ]>eath  of  a  party. —  A  joint  and  several  bond,  taken  on  the  instance  side  of  the  court, 
is  a  stipulation  in  admiralty ;  and  if  one  of  the  obligors  dies,  the  court  may  proceed  by  mo- 
tion against  the  representatives  of  the  deceased,  or,  at  the  option  of  the  parties,  may  proceed 
at  the  same  time  against  the  survivor.    The  Ship  Octavia,*  1  Mason,  149.    See  g§  586-560. 

%  91.  Under  the  practice  in  New  York,  in  case  of  the  death  of  one  of  the  four  obligors  in  a 
joint  and  several  bond,  the  executors  of  the  deceased  obligor  and  the  three  surviving  obligors 
may  be  joined  as  defendants  in  an  action  at  law  on  the  bond,  without  showing  the  insolvency 
of  the  surviving  obligors  as  a  reason  for  such  joinder.    United  States  v,  Tracy,  8  Ben.,  1. 

§  92.  A  bond  conditioned  for  the  payment  by  a  firm  of  all  taxes  upon  tobacco  manufact- 
ured by  it,  signed  by  A.  and  B.,  recited  as  composing  the  firm,  as  principals,  and  others  as 
sureties,  is  not  a  firm  contract,  upon  which  no  action  can  be  sustained  against  the  represent- 
ative of  a  deceased  partner,  unless  the  surviving  partner  is  insolvent  and  cdl  remedies  against 
him  have  been  exhausted.    United  States  v.  Lawrence,  14  Blatch.,  229. 

§  93.  Amount  of  recovery. —  When  a  bond  with  a  penalty  is  given  for  the  performance  of' 
covenants,  a  recovery  thereon  must  be  limited  to  the  penalty,  with  interest  from  commence- 
ment of  suit  or  from  the  time  the  penalty  was  demanded  or  acknowledged  to  be  due.  Bank, 
of  United  States  v.  Magill,  1  Paine,  661.    See  g§  478-501. 
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g  M.  In  an  action  on  a  duty  bond,  the  plaintiff  cannot  recover  more  than  the  penalty  of 
the  bond,  with  interest  from  the  date  of  the  breach,  although  the  duties  amount  to  a  greater 
sum.    United  States  v.  Arnold,  8  GalL,  348. 

%  95.  In  an  action  on  a  bond  to  secure  the  payment  of  money  by  instalments,  the  jury  was 
directed  to  find  the  amount  of  interest  and  principal  then  due,  and  what  further  sum  would 
be  doe  in  the  future,  and  when.  Judgment  was  rendered  for  the  penalty  and  costs,  to  be 
released  by  the  payment  of  the  amount  then  due  and  of  the  future  instalments  when  l^ey 
should  become  due.    Davidson  v.  Brown,  1  Cr.  C.  C,  150. 

g  M.  In  an  action  on  a  bond  no  more  than  the  penalty  can  be  recovered.  Goldhawk  v. 
Duane,  2  Wash.,  8S3. 

§  97.  In  an  action  on  a  penal  bond  conditioned  to  make  a  deed  for  certain  lots,  judgment 
was  rendered  by  default  for  the  fi:dl  amount  of  the  penalty,  wiUi  an  additional  imiount  as 
damages.  Hiis  was  held  to  be  error,  because  (1)  the  judgment  could  not  be  greater  than  the 
penidfy,  and  (3)  an  interlocutory  judgment  should  have  been  entered  on  default,  and  an 
order  made  that  the  truth  of  the  breaches  assigned  be  inquired  into,  and  the  damages  assessed 
hj  a  jury.    Simmons  v.  Garrett,  McCahon,  88. 

8  98w  The  obligee  in  a  penal  bond  may,  at  conmion  law,  sue  for  iho  whole  penalty,  and 
must  be  satisfied  with  it,  or  he  may  bring  oovenant,  and  recover  in  damages  more  or  less  thaa 
tiie  penary.  If,  in  the  latter  case,  the  sum  stipulated  to  be  paid  is  not  a  penalty,  but  intended 
as  compensation  for  non-performance,  it  must  govern  the  jury  in  the  assessment  of  dam* 
ages.    Martin  v.  Taylor,  1  Wash.,  1. 

§  M.  Judgment  on  a  bond  will  not  be  arrested  because  entered  f<Mf  the  amount  due»  when 
il  sfaoiidd  have  been  for  the  penalty  of  the  bond«    Huff  v.  Hutchinson,  14  How.,  586^ 

8  100.  In  debt  on  a  bond,  the  ad  damnum  oovers  only  the  interest.    Ibid, 

§  101.  The  cancellation  by  a  collector  of  customs  of  a  custom-house  bond,  without  actual 
payment  of  the  duties  for  which  it  was  given,  is  void,  and  an  action  can  be  maintained 
tibereon  notwithstanding.  Such  action  by  the  collector  does  not  estop  the  government,  nor 
does  his  receipt  in  such  a  case  work  an  estoppeL  A  check  given  the  collector,  and  after* 
wards  exchanged  for  the  note  of  the  debtor,  is  not  a  pigment  of  the  duties.  A  check  i» 
not  a  payment  of  the  duties  until  actually  paid  by  the  bank  on  which  it  is  drawn.  Johnson. 
VL  United  States,  6  liason,  425. 

8  108.  A  collector  of  customs  canceled  a  duty  bond,  on  receiving  a  check  which  he  ac» 
edited  as  satisfaction,  and  gave  a  receipt  in  full  for  the  bond.  He  never  pres^ited  the  check 
for  payment^  but,  after  holding  it  for  three  weeks,  returned  it  to  the  drawer,  who  gave  him  a. 
note  payable  to  the  collector's  order.  The  note  was  transferred  to  the  surety  in  the  bond  in 
qmeetion  for  his  indemnity.  Duty  bonds  in  that  collection  office  were  usually  paid  by  check. 
Held,  that  payment  by  check  was  not  a  pa3rment  of  the  bond  till  the  check  was  paid;  that 
the  collector's  receipt  was  not  conclusive,  and  that  the  canceled  bond  might  be  declared  on. 
as  an  exiating  obligation.    United  States  v,  Williams,  1  Ware,  173. 

%  108.  Cashier's  bond.—  The  charter  of  a  bank  provided  that  each  cashier,  before  he  en<* 
tered  upon  the  duties  of  his  office,  should  give  a  bond  to  the  satisfaction  of  the  directors.  A 
lawful  by-law  of  the  bank  declared  it  the  duty  of  the  cashier  to  attend  all  meetings  of  the 
board  of  directcMns  and  keep  a  fair  and  regular  record  of  its  proceedings.  Hdd^  that  if  no 
record  had  been  kept  of  the  acceptance  of  a  cashier's  bond,  such  acceptance  might  be  estab- 
lished by  proof  outside  the  record,  as  that  the  cashier  acted  as  such  and  was  recognised  by 
the  board  of  directors.    Bank  of  the  United  States  v.  Dandridge,  13  Wheat.,  84. 

^  104.  Bank  teller. — The  bond  of  a  bank  teller  covers  defalcations  under  an  extension  of 
the  charter  of  the  bank.    Union  Bank  of  Qeoigetown  v,  Forrest,*  3  Cr.  C.  C,  218.    See  g  74» 

§  105.  The  condition  of  a  bank  teller's  bond  was  that  he  should  '*  well  and  faithfully  perform 
an  the  duties  assigned  to  him  in  said  bank  and  make  good  to  the  said  bank  all  damages  which 
the  same  should  sustain  through  his  unfaithfulness  or  want  of  care."  The  breach  assigned 
was  that  he  received  a  check  on  another  bank,  as  cash,  which  was  not  paid.  Hdd,  that  if 
the  teller,  in  receiving  the  check,  did  only  what  was  usual  in  the  ordinary  course  of  trade  and 
business  of  banking,  it  was  not  a  breach  of  his  bond.  Union  Bank  v.  Mackali,  2  Cr.  C.  C.» 
805. 

iS  100.  Attorneys'  fees. — A  bond  provided  that  in  case  of  default  the  obligor  should  pay^ 
etc.,  " including  an  attorney's  commission  of  five  per  cent.,"  and  the  warrant  of  attorney 
accompanying  the  bond  authorized  the  confession  of  judgment  for  the  penalty,  etc.,  and  at- 
torney's commissions.  Judgment  was  confessed  for,  etc.,  including  ccfbimissions,  and  was 
sustained  against  the  estate  of  the  obligor  in  bankruptcy.     In  re  Penney,*  2  Fed.  R.,  765. 

S  107.  Internal  reTenne. —  Conceding  that  section  161  of  the  internal  revenue  act  of  June 
80,  1864,  touching  security  to  be  given  by  manufacturers  of  friction  matches,  etc.,  desiring 
credit  for  stamps,  to  mean  that  the  bond  should  be  payable  to  the  treasurer,  a  bond  in  which  the 
United  States  is  the  obligee,  and  which  is  conditioned  that  payment  for  stamps  advanced 
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shall  be  made  to  the  treaaurer,  is  a  valid  obligation  at  common  law,  and  suit  upon  such  bond 
in  the  name  of  the  United  States  can  be  sustained.    Jessup  v.  United  States,  16  Otto,  147. 

§  108.  In  an  action  on  a  bond,  conditioned  to  paj  to  the  treasurer  of-  the  United  States  for 
the  use  of  the  United  States  all  sums  due  the  government  for  stamps,  evidence  tending  to 
show  that  the  obligor  was  indebted  to  the  United  States  for  stamps  was  held  to  be  competent, 
whether  they  were  furnished  by  the  officer  named  in  the  statute,  the  commissioner  of  internal 
revenue,  or  by  the  assistant  treasurer.    Ibid. 

§  109.  The  bond  required  by  section  161  of  the  internal  revenue  act  of  June  80,  1864,  to  be 
given  by  manufacturers  of  friction  matches,  etc.,  desiring  credit  for  stamps,  conditioned  to 
pay  such  sum  as  may  be  owing  to  the  United  States  for  stamps  furnished,  within  the  time 
prescribed  for  payment,  is  continuing,  and  applies  not  merely  to  the  first  advance  of  stamps 
made  thereunder,  but  also  to  subsequent  advances.    Ibid, 

%  110.  Jail  limits. —  The  obligors  in  a  bond,  given  to  a  marshal,  that  a  defendant  taken  on 
a  ca.  sa,  will  remain  in  the  bounds  of  the  jail,  are  not  released  from  the  obligation  arising 
from  an  escape  by  the  defendant,  by  the  fact  that  when  the  defendant  had  escaped  a  second 
time  from  imprisonment  in  a  suit  against  him  on  the  jail  bond,  and  had  been  again  arrested 
by  the  marshal,  he  produced  the  written  consent  of  the  plaintiff  to  his  release,  obtained  after 
the  first  escape.    Slocum  v,  Hathaway,  1  Paine,  290. 

§  111.  Where  the  condition  of  a  jail  bond  recites  that  the  prisoner  should  faithfully  and 
absolutely  remain  within  the  limits  of  the  jail  yard  and  should  not  depart  therefrom  until  he 
should  be  lawfully  discharged,  such  condition  is  not  broken  by  the  escape  of  the  prisoner  on 
his  becoming  insane.    Hazard  u  Hazard,  1  Paine,  295. 

§  112.  Under  the  laws  of  New  York,  which  were  adopted  by  congress,  it  was  the  duty  of 
sheriffs  to  admit  to  the  privileges  of  the  jail  limits,  on  their  giving  the  required  bond,  all 
prisoners  in  their  custody  confined  by  virtue  of  civil  process  from  the  courts  of  the  United 
States.    United  States  v.  Noah,  1  Paine,  368. 

§  118.  It  was  the  duty  of  a  sheriff,  on  the  request  of  the  party  at  whose  suit  the  prisoner 
was  confined,  to  assign  the  bond  to  such  party  who  was  authorized  to  sue  thereon.  And  a 
party  to  whom,  at  his  request,  such  bond  was  assigned  could  not  sue  the  sheriff  for  an  escape. 
Ibid, 

§  114.  A  person  imprisoned  for  debt  entered  into  a  bond  to  remain  a  true  prisoner  until  dis- 
charged. While  confined  he  petitioned  the  legislature  according  to  the  provisions  of  a  law 
then  in  force,  and  was  discharged  by  resolution  of  the  legislature  on  complying  with  the  terms 
imposed  by  it.  Held^  that  such  discharge  and  acceptance  was  no  breach  of  the  bond.  Mason 
e,  Haile,  12  Wheat.,  875* 

§  115.  By  a  partner. — A  custom-house  bond  issued  by  one  partner  in  his  own  name  merely, 
«mder  a  power  of  attorney  by  the  partners,  mutually  authorizing  each  other  in  their  several 
and  respective  names  to  sign,  seal  and  deliver  bonds  at  the  custom-house,  and  agreeing  to  be 
jointly  and  severally  bound  for  the  payment  of  such  bonds  as  if  they  had  severally  signed, 
«ealed  and  delivered  the  same,  does  not  bind  the  other  partners.  Such  a  bond  is  not  admis- 
sible in  evidence,  in  an  action  against  the  partners  for  money  had  and  received,  to  show  the 
amount,  since  it  extinguished  the  simple  contract  debt  due  by  the  partners  and  made  it  the 
debt  of  the  partner  alone  who  executed  the  bond.  Nor  is  this  bond  admissible  to  show 
the  debt  of  the  one  obligee,  when  it  had  already  been  merged  into  a  judgment  against  him. 
United  States  v.  Astley,  3  Wash.,  508. 

§  110.  Bond  by  grantee  to  grantor.-- A  bond  is  given  by  a  grantee  of  land  to  his  grantor, 
for  the  payment  of  the  purchase  money,  and  in  consideration  of  the  conveyance  by  a  war- 
ranty deed  by  the  grantor.  An  agreement  on  the  part  of  the  grantor  is  indorsed  upon  the 
bond  to  the  effect  that  he  would  not  enforce  the  bond  if  his  title  should  faiL  It  is  judicially 
determined,  in  ejectment  by  the  grantee  against  one  in  i)ossession  of  the  land,  that  no  title 
passed  by  the  conveyance  from  the  grantor  to  the  grantee,  and  that  th6  party  in  possession  is 
seized.  It  is  decided  that  this  may  be  pleade'l  in  release  of  the  obligation  in  the  bond, 
although  the  ejectment  suit  was  not  determined  until  after  the  bond  became  due,  and  that  it 
had  been  formerly  determined,  in  a  foreclosure  of  the  mortgage  also  securing  the  purchase 
money,  that  the  grantor's  title  had  not  at  that  time  failed.    Noonan  v.  Bradley,  9  Wall..  394. 

§117.  IndiTldnal  liability. —  Where  the  recital  in  a  bond  is  to  the  effect  that  an  agree- 
ment has  been  entered  into  between  the  United  States  on  one  part,  and  the  president  and 
directors  of  said  bank,  etc.,  of  the  other  part,  this  indicates  an  agreement  by  the  president 
and  directors  in  the  corporate  character  in  which  they  are  mentioned  in  the  bond,  rather 
than  in  their  individual  characters  in  which  they  are  not  mentioned,  and  the  obligors  are 
liable  as  sureties.    United  States  v.  Robertson,*  5  Pet.,  641. 

%  118.  And  where  it  was  stipulated  that  ''  the  directors  agree  to  pledge  to  the  government 
of  the  United  States  the  entire  estate  of  the  corporation  as  security,"  etc.,  and  that  *'they 
will  bind  themselves  individually,"  etc.,  with  the  further  stipulation  that  they  did  not  bind 
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ChemselTes  for  the  "  absolute  payment  of  the  said  sum  of  money  from  their  private  estates,*' 
but  only  guarantied  that  the  said  president  and  directors,  etc.,  would  fulfil  their  agreement, 
etc.,  it  was  held  that  they  only  become  liable  for  the  default  of  the  bank,  and  not  for  the 
acts  or  default  of  individual  members.    Ibid. 

§  119.  Penalty  too  large.—  A  statute  required  a  bond  to  be  taken  for  double  the  value  of 
the  vessel  and  cargo,  and  in  a  suit  on  a  bond  executed  under  said  statute,  the  plea  set  up  the 
defense  that  the  penalty  exceeded  that  amount.  Heldy  that  the  defense  was  good.  But 
it  seems  that  if  the  estimate  in  such  case  should  exceed  the  real  value  only  by  a  small 
amount,  it  would  be  a  question  for  the  jury  whether  the  signature  to  the  bond,  without  ob- 
jection, might  not  be  considered  an  assent  to  the  estimate.  (In  this  case  the  estimate  was 
sne^ed  to  be  too  large  by  $8,000.)    United  States  v.  Gordon,*  1  Marsh.,  190.    See  §  11. 

g  120.  Daty  bond. —  A  bond  for  duties  conditioned  in  the  form  prescribed  by  act  of  March 
2,  1799,  for  the  payment  of  a  specific  sum,  *'  or  the  amount  of  duties  to  be  ascertained  to  be 
due  and  arising  on  the  goods  imported,"  is  discharged  by  a  payment  or  tender  of  the  sum 
specified,  although  the  amount  of  the  duties  exceeds  such  sum.  United  States  v.  Thomp- 
son, 1  Qall.,  388. 

§  121.  In  an  action  on  a  custom-house  bond,  it  is.no  defense  that  the  bond  was  given  for  an 
antecedent  debt,  consisting  of  duties  due  at  the  custom-house,  the  payment  of  which  was 
secured  by  three  other  bonds,  given  more  than  twenty  years  before  the  execution  of  the  bond 
in  suit.     United  States  v,  McKewan,  4  Blatch.,  383. 

§  122.  Under  §  62,  ch.  138,  of  the  collection  act  of  1799,  the  bond  therein  required  should 
be  signed  by  all  the  importers  when  several  are  interested  in  an  importation.  Meredith  v. 
United  States,  13  Pet.,  486. 

§  128.  Distiller. —  The  condition  of  a  disti11er*s  bond  was  for  his  faithful  compliance  with 
all  the  requirements  of  law  in  relation  to  distilled  spirits.  The  breach  assigned  was  that  he 
sold  and  removed  for  sale  one  thousand  gallons  of  spirits  manufactured  at  his  distillery  with- 
out first  paying  the  tax  thereon.  A  plea  that  he  did  not  sell  or  remove  for  sale  one  thousand 
gallons  of  distilled  spirits  or  any  amount  whatever  without  first  paying  the  tax  thereon  was 
held  sufilcient  on  general  demurrer.     United  States  v.  Hamond,  4  Biss.,  283. 

§  124.  A  distiller  of  coal  oil  obtaining  a  license  and  executing  his  bond  to  conform  to  all  the 
requirements  of  ''an  act  to  provide  internal  revenue,"  etc.,  approved  July  1, 1862,  having  in 
fact  obtained  his  license  and  executed  his  bond  under  the  act  of  July  80, 1864,  which  repeals 
the  former  act  of  1862,  is  held  not  liable  for  any  breach  after  his  license  expires,  since  it  is  so 
provided  in  the  latter  act.    United  States  v.  Smith,  8  Wall.,  587. 

g  125.  Limitation. —  Twenty  years,  exclusive  of  the  period  of  the  plaintiffs  disability, 
must  have  elapsed  to  create  the  presumption  of  the  payment  of  a  bond.  Dunlop  v.  Ball,  3 
Cr.,  180. 

g  120.  It  was  held  not  error  for  the  court  to  instruct  the  jury  that  evidence  of  an  acknowl- 
edgment by  the  obligee  that  a  sum  less  than  the  amount  of  the  bond  had  been  received  in  full 
of  all  his  claims  would  warrant  a  finding  that  the  whole  amount  due  on  the  bond  had  been 
paid,  because  such  acknowledgment,  on  receiving  part  of  the  money,  raised  a  presumption 
that  the  remainder  had  been  paid  previously.    Henderson  v.  Moore,  5  Or.,  11. 

§  127.  The  circumstance  that  a  bond  is  given  in  Calcutta,  and  that  the  obligee  promised  to 
pay  it  after  it  became  due,  and  afterwards  moved  to  this  country  while  the  plaintiff  lived  in 
Galcutta,  is  sufficient  to  repel  any  presumption  of  payment  arising  from  the  lapse  of  less 
than  twenty  years.    Goldhawk  v.  Duane,  2  Wash.,  823. 

g  128.  A  suit  is  instituted  in  a  state  court  by  the  libelants  of  a  vessel  against  the  sureties  of 
a  United  States  marshal,  on  his  bond,  for  failure  to  restore  the  proceeds  of  the  vessel  to  them, 
as  decreed  by  the  United  States  district  court.  The  plaintiffs,  suing  in  their  own  names  and 
not  in  the  name  of  the  United  States,  recover,  and  the  judgment  is  affirmed  by  the 
supreme  court  of  the  state.  On  appeal  to  the  supreme  court  of  the  United  States,  it  is  de- 
cided that  this  court  has  no  jurisdiction  to  re-examine  the  question  whether  the  plaintiffs 
could  maintain  the  action  in  their  own  names,  without  using  the  name  of  the  United  States. 
It  has  jurisdiction  to  re-examine  the  question  of  limitation  of  the  action,  and  hold  that 
plaintiffs*  cause  of  action  did  not  accrue  until  the  final  judgment  was  rendered  by  this  court, 
affirming  the  decree  of  the  district  court,  ordering  the  money  to  be  paid  to  plaintiffs,  and  the 
statute  did  not  begin  to  run  until  that  date.    Montgomery  v.  Hernandez,  12  Wheat.,  129. 

g  129.  Jadgment  on  a  forthcoming  bond  will  not  be  reversed  because  the  execution  on  which 
the  bond  was  given  was  for  several  specific  sums,  making  an  aggregate,  and  the  recital  of  the 
execution  in  the  bond  stated  one  of  these  sums  incorrectly,  but  made  the  correct  aggregate 
according  to  the  execution.    Williams  v.  Lyles,  2  Or.,  9. 

g  180.  A  judgment  on  a  collector's  bond  will  be  reversed  under  the  act  of  July  11,  1798  (1 
Stats,  at  Large,  594,  §  14),  where  it  has  been  taken  by  default,  the  writ  not  having  been 
executed  fourteen  days  before  the  return  day  thereof.    Dobynes  v.  United  States,  3  Cr.,  241. 
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g  181,  Asslgrnlngr  breaebes ;  jury  trial. —  In  an  action  on  a  penal  bond  for  the  con^^yance  of 
land  a  declaration  which  does  not  afisign  any  breachee  of  the  condition  in  the  bond  is  de- 
murmble«  And  a  judgment  on  such  declaration,  without  any  writ  of  inquiry  or  the  inter- 
vention of  a  jury,  will  be  reversed,     Burnett  v.  Wylie,  Hemp.,  197, 

§  18B.  A  declaration,  in  an  action  oa  an  administratioa  bond,  against  two  of  the  three  ob- 
ligors, which  charges  as  a  breach  that  the  defendants  have  not  paid  the  sum  demanded,  wiQ 
not  sustain  an  action,  because,  for  aught  that  appears  in  the  declaration,  the  third  obligor 
may  have  paid  it.    Robins  v.  Pope,  Hemp.,  219. 

%  198.  It  is  said  to  be  error  that  the  breaches  of  the  bond  were  not  assigned  until  after 
judgment  by  defaults    Ibid, 

§  184.  In  an  action  on  a  penal  bond,  It  is  a  sufficient 'allegalion  with  reference  to  one  of  the 
obligors  that  she  did  not,  before  her  intermarriage,  pay  or  discharge  the  bond.  After  her  in- 
termarriage she  had  no  right  to  pay  except  as  the  agent  of  her  husband.  Campbell  v.  Strong,. 
Hemp.,  265. 

§  186.  In  a  suit  on  an  administration  bond,  assigning  as  a  breach  the  failuie  to  pay  a  sum 
allowed  against  the  estate  by  a  competent  court,  no  inquiry  can  be  had  as  to  the  correctness  of 
the  judgment  of  allowance.  Where  there  is  a  declaration  in  such  an  action  upon  the  penalty, 
Without  setting  out  the  conditions,  and  a  plea  of  a  general  perfotmance,  the  replication 
should  allege  the  judgment  of  allowance  and  that  it  is  still  in  full  force  and  effect.  If  it  does 
not,  a  demurrer  to  it  will  be  sustained.    Ibid, 

%  186.  A  breach  of  a  bond  is  well  sssigned  by  directly  negativing  the  words  of  the  condi- 
tion.   United  States  v,  Spaldiiig,  2  Mason,  478. 

§  187.  If  the  condition  of  the  bond  as  set  forth  in  the  declaration  shows  i^t  no  oause  of 
action  exists,  unless  there  has  been  a  breach  of  the  condition,  the  declaration  must  show 
such  breach,  and  the  mere  averment  of  the  non-payment  of  the  penalty  is  insufficient,  even 
after  verdict     Hazel  v.  Waters,  3  Gr.  C.  C,  682. 

g  188.  The  assignment  of  breaches  in  an  action  on  BXi  embargo  bond  is  an  essential  part  of 
liie  record,  and  cannot  be  stricken  out  by  amendment,  because  the  declaration  would  be  good 
without  it.    Dixon  v.  United  States,  1  Dft&rsh.,  177. 

§  189.  A  declaration  in  covenant  on  a  bond,  by  which  tiie  obligors  bind  themselves  in  a 
penal  sum,  and  containing  a  Condition  for  performance  of  the  duties  of  an  office,  etc, 
assigned  as  a  breach  neglect  to  perform  the  condition.  Held,  that  the  declaration  was  bad ; 
that  covenant  would  He  upon  the  penalty,  but  not  upon  words  which  were  inserted  by  way 
of  condition  or  defeasance  by  performance  of  some  collatieral  act.  United  States  v.  Brown,  t 
Paine,  422. 

§  140.  Defenses.—  In  debt  on  a  bond  executed  by  the  defendant  to  the  plaintiff  in  thd 
penalty  of  £20.000,  and  conditioned  for  the  payment  of  £10,000,  where  the  declaration  claims 
$140,000,  averring  that  the  said  sum  of  £20,000  is  equal  to  this  amount,  a  plea  denying^ 
the  equivalence  of  the  two  sums,  and  averring  that  the  bond  was  given  to  secure  the  pay->> 
ment  of  a  running  account  which  did  not  amount  to  f  140,000,  sets  up  no  defense.  It  is  held 
in  such  a  case  that  the  plaintiff  is,  by  act  of  congress,  entitled  to  recover  so  much  of  the  con- 
dition of  the  bond  as  is,  according  to  equity,  due  the  plaintiff,  and  the  parties  are  entitled  to 
a  jury  to  determine  how  much  is  due.    Gumey  v.  Hoge,  6  Blatch.,  409. 

§  141.  Non  damniflcatuB  cannot  be  pleaded  to  an  action  on  a  bond  conditioned  for  the  i>er- 
formance  of  certain  acts ;  as,  to  surrender  a  mill,  and  the  engine  and  boilers,  in  good  condi- 
tion, at  the  expiration  of  a  lease.    Hayes  u  N.  Y.  Mining  Co.,*  2  Colo.,  273. 

g  142.  In  suit  on  a  replevin  bond,  a  plea  of  ** general  performance*'  and  also  of  non  dan^ 
nificatm  is  bad,  after  an  assignment  of  special  breaches.  A  plea  that  the  plaintiff  had  no 
property  in  the  goods  replevied  is  also  bad,  none  being  averred  in  the  petition.  Aind  likewise 
a  plea  that  the  court  did  not  order  a  return  of  the  goods,  pleaded  to  the  whole  declaration, 
when  it  is  only  an  answer  to  one  of  the  breaches  assigned.  Wood  v,  Franklin,  8  Cr.  C.  G.^ 
115. 

g  148.  A.  is  in  possession  of  a  mill,  under  a  lease  from  B.  He  sells  to  B.  certain  engines 
and  boilers  which  are  in  the  mill,  and  gives  bond  to  B.  conditioned  for  the  delivery  of  the 
mill,  and  engines  and  boilers,  in  good  condition  at  the  expiration  of  the  lease.  In  an  action 
on  this  bond  it  is  decided  that  a  plea  that  B.  was  not  the  owner  of  the  mill  at  the  time  of  the 
sale,  and  that  the  engines,  etc.,  being  in  the  mill,  were  part  of  the  realty,  and  therefore  be* 
longed  to  the  third  person,  will  not;  avail,  since  it  does  nothing  else  but  set  out  a  breach  of 
the  bond.  Such  a  plea  is  of  no  force  as  showing  a  right  of  action  on  the  bond  in  the  owner  of 
the  freehold,  because,  if  B.  was  not  the  owner  of  the  land,  the  right  of  action  on  the  bond 
could  not  pass  to  an  assignee.  A  plea  that  B.  was  the  owner  of  the  mill  when  the  engines 
and  boilers  were  attached  and  became  part  of  the  realty,  and  that  the  mill  was  sold  in  exe* 
cution  of  a  judgment  against  B.,  before  the  expiration  of  the  lease,  and  that  the  engines  and 
boilers  passed  with  the  mill  to  the  purchasers.  Is  good,  since  the  covenant  in  the  bond  passed 
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with  the  mill  to  the  pnrohasers  at  the  BheiiflTs  sale,  and  oan  no  longer  be  enforced  by  B. 
Hayes  v,  N.  T.  Mining  Co.,*  2  Colo.,  273. 

^  144.  An  action  'may  be  brought  on  a  bond  conditioned  to  pay  three  instalments,  upon 
the  fiaili»e  to  pay  the  first  instalment  when  due.    Nailor  r.  Kearney,  1  Or.  C.  C,  112. 

g  146*  A  plea  to  an  action  on  a  bond,  that  it  was  demanded  and  received  by  the  ooUectar  by 
color  of  his  office,  and  that  the  condition  is  not  conformable  to  or  in  pursuance  of  the  statute 
in  such  case  made  and  provided,  without  stating  what  that  case  is,  is  bad.  United  States  v. 
Sawyetr,  1  GalL,  80. 

§  146b  A  plea  in  an  action  on  a  distiller*s  bond,  that  the  quantity  of  spirits  removed  and  the 
.amount  of  taxes  unpaid  is  less  than  stated  in  the  declaration,  is  insufficient.  United  States  v* 
Dair.  4  Biss.,  280. 

§  147.  Where  all  the  defendants  joined  in  a  plea  of  non  est  fctetum,  and  the  proof  showed 
that  seals  were  added  by  one  of  the  defendants,  without  the  knowledge  or  consent  of  the 
other  defendants,  to  his  own  name  and  to  the  names  of  the  other  defendants,  hM,  that  the 
plea  being  false  as  to  him  was  bad  as  to  all  the  defendants,  on  the  principle  that  a  jdea  bad  in 
part  is  bad  in  tota,    United  States  v.  Linn,  1  How.,  104. 

$  148.  NU  debet  is  an  improper  plea  to  an  action  of  debt  on  a  specialty.  Sneed  v.  Wtster, 
6  Wheat,  ffW. 

§  149.  A  plea  to  an  action  upon  the  bond  of  an  internal  revenue  gfiuger,  averring  that  he 
had  been  indicted  and  convicted  for  the  same  acts  assigned  as  breaches  of  the  bond,  was  held 
bad.  But  a  plea,  that  after  such  conviction  he  was  pardoned,  upon  a  condition  which  has 
been  complied  with,  states  a  defense.    United  States  v.  OuUerton,  8  Biss.,  160. 

S  IMi  A  deefaHration  on  bonds  executed  to  the  president  of  the  United  States  and  his  suc- 
cessors, for  the  use  of  the  orphan  children,  provided  for  in  the  nineteenth  article  of  the  treaty 
with  the  Choetaw  Indians,  of  September,  1880,  is  not  demurrable  for  failure  to  state  that  the 
bonds  were  issued  by  authority  <^  law.  The  bonds  being  voluntarily  made  are  valid,  though 
not  expressly  authorized  by  law.  A  demurrer  setting  up  want  of  consideration  cannot  be 
unstained.  It  is  no  ob jeotion  to  the  declaration  that  it  does  not  name  the  parties  for  whose 
use  the  suit  is  brought,  since  all  Choctaw  orphans  entitled  to  lands  under  the  treaty  are  inter- 
ested.   Tyler  v.  Hand,  7  How.,  678. 

§  l&l.  Oyer  and  prafert.—  In  an  action  upon  a  bond  tor  performance  of  covenants  in 
another  deed,  oyer  of  such  deed  cannot  be  ciaved.    Sneed  v.  Wister,  8  Wheat.,  600. 

§  1&2.  Where  the  declaration  sets  forth  the  condition  of  a  bond,  and  profert  is  made  of  the 
whole  instrument,  it  is  unnecessary  to  make  a  separate  profert  of  the  condition.  United 
Slates  V.  Spalding,  2  Mason,  478. 

g  lU.  Oyer  of  the  condition  of  a  bond  does  not  include  oyer  of  the  bond  itself,  but  it 
must  be  demanded  of  both  if  wanted,  for  the  bond  and  condition  are  considered  distinct,  the 
bond  being  complete  without  the  condition,  and  oyer  of  one  may  be  without  the  other.  United 
Stales  V.  Sawyer,  1  QalL,  86. 

^  IM*  Yarianee.—  Where  the  plaintiff  declares  upon  a  bond  dated  the  8d  of  October,  and 
upon  oyer  the  bond.appears  to  bear  date  the  8d  of  January  preceding,  the  variance  is  fi&taL 
Cooke  t;.  Qraham,  2  Cr.,  280. 

^  Itt.  Where  the  declaration  averred  that  the  bond  was  payaUe  "  on  or  bef<»e  "  a  certain 
day, -and  the  words  "on  or  before"  were  not  in  the  bond,  heid,  a  variance.  Kikindal  t^. 
Mitchell,*  2  McL..  402. 

§  ti6b  A  e^lliMlTe  eaphire  by  an  American  privateer,  under  color  of  which  goods  are  in- 
tiodaoed  into  the  United  States  contrary  to  the  provisions  of  existing  statutes,  is  a  brsach  of 
^  bond  oondttioned  that  the  owners,  officers  and  crew,  who  shall  be  employed  on  board  sueh 
vessel,  *'  shall  and  will  observe  the  treaties  and  laws  of  the  United  States."  Ghreekty  v.  United 
States,  8  Wheat,  960. 

§  lft7.  AetloBS. —  It  IB  no  objection  to  an  action  on  a  probate  bond  that  it  was  commenced 
prior  to  the  time  when,  by  order  of  the  court  of  probate,  the  defendants  were  to  raider  an 
aooount  of  tiieir  administration,  the  action  being  founded  on  the  not  making  and  exhibiting 
a  true  and  perfect  inventory  within  the  time  mentioned  in  the  condition  of  the  bond.  The 
administrator  is  liable  on  his  bond  for  failure  to  inventory  real  estate  fraudulently  conveyed 
to  him  by  the  intestate,  where  the  fraud  has  already  been  established  by  a  jury.  And  this 
before  it  is  ascertained  that  such  real  estate  is  required  to  pay  the  plaintiff's  debt.  The  amount 
of  damages  in  such  an  action  shall  not  exceed  the  amount  of  the  plaintiff's  debt,  or  the  value 
of  the  estate  omitted  in  the  inventory.    Minor  v.  Mead,*  8  Day  (Conn.),  280. 

g  IM.  An  action  on  an  attachment  bond  may  be  brought  in  the  name  of  the  marshal  to 
whom  it  was  given,  though  he  has  been  succeeded  in  office  by  another.  Huff  v.  Hutchinson, 
14  How.,  586. 

§  m.  The  district  courts  have  jurisdiction  of  an  action  on  an  attachment  bond  brought  by 
the  United  States  marshal  against  citizens  of  the  same  state  with  himself,  the  declaration 
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Btating  that  the  action  is  brought  for  the  use  of  certain  parties  named  who  are  averred  to  be- 
citizens  of  a  different  state.     Ibid. 

g  IM.  Debt  will  not  lie  on  a  sealed  instrument,  for  interest,  before  the  principal  becomes 
due,  unless  the  payment  be  secured  by  a  penalty.  Where  there  is  no  penalty  in  a  bond  pay- 
able by  instalments,  covenant  is  the  proper  remedy  to  recover  the  instalments  as  they  fall 
due,    Fontaine  v.  Aresta,  2  McL.,  127. 

g  161.  Parol  evidence  is  admissible  to  prove  that  a  bond  which,  upon  its  face,  purports  to 
have  been  delivered  absolutely,  was  delivered  as  an  escrow.  Pawling  v.  United  States,  4 
Cr.,  219. 

.  g  102.  In  New  York,  in  the  case  of  a  joint  and  several  bond,  the  plaintiff  may  join  the- 
surviving  obligors,  and  the  representative  of  a  deceased  obligor,  as  defendants  in  an  action 
thereon.    United  States  v.  Lawrence,  14  Blatch.,  229. 

g  168.  No  person  except  the  obligee  can  sue  on  a  bond  unless  the  right  is  given  by  stat- 
ute. So  where  the  proprietor  of  a  lottery  gave  a  bond  to  a  municipal  corporation,  condi- 
tioned  ''truly  and  impartially  to  execute  the  duty  and  authority  vested  in  him  by  tlie 
ordinance,"  it  was  held  that  the  holders  of  a  ticket  could  not  sue  in  the  name  of  the  corpora- 
tion without  its  consent.    Ck>rporation  of  Washington  v.  Young,*  10  Wheat.,  406. 

g  164.  In  an  action  on  a  bond  in  the  federal  courts  judgment  cannot  be  rendered  on  the 
bond  before  the  amount  due  the  government  has  been  ascertained.  United  States  v.  White,* 
4  Wash.,  414. 

g  165.  A  foreign  creditor  may  establish  his  debt  in  the  courts  of  the  United  States  against 
the  representatives  of  a  decedent,  notwithstanding  the  local  laws  relative  to  the  administra- 
tion and  settlement  of  estates.  So  where  A.  became  a  surety  upon  the  bond  of  B.,  as  admin- 
istrator of  the  estate  of  C,  and  B.  received  assets  of  the  estate  of  C,  committed  a  devastavit^ 
was  summoned  to  an  accounting  before  a  probate  court,  and  a  decree  was  made  requiring 
him  to  pay  the  sum  in  which  he  was  found  indebted;  and  A.  and  B.  did  insolvent,  without 
complying  with  the  decree;  and  D.  became  administrator  of  A.,  and  E.  became  a  surety  in 
D.'s  bond;  and  D.  had  assets  in  his  hands  as  administrator  of  A.,  and  a  portion  of  the  asseta 
were  in  the  hands  of  K,  his  surety ;  and  administration  of  the  estate  of  A.  was  pending  in  a 
probate  court  of  the  state  of  Mississippi, — held,  that  the  heirs  of  O.  could  maintain  an  action 
against  D.  and  £.,  to  subject  assets  of  A.'s  estate  in  their  hands  to  the  payment  of  the  claim 
upon  the  administration  bond  given  by  B.,  and  that  it  was  not  necessary  to  first  proceed 
against  the  estate  of  the  principal.obligor.    Green  v,  Creighton,  23  How.,  90. 

g  166.  A  noUe  prosequi  which  was  entered  against  the  principal  obligor,  in  a  bank  cashier's 
bond,  after  he  had  pleaded  and  after  judgment  against  the  sureties  had  been  given  upon  the 
pleadings,  where  the  bond  was  joint  and  several,  and  the  defendants  severed  in  their  plead- 
ings, was  held  to  be  regular.     Minor  v.  Mechanics'  Bank  of  Alexandria,  1  Pet.,  45. 

g  167.  Miscellaneous.—  The  third  section  of  the  act  of  May  20,  1862,  gave  the  secretary  of 
the  treasury  power  to  require  reasonable  security  that  goods  should  not  be  transported  to  any 
place  under  insurrectionary  control,  and  should  not  in  any  way  be  used  to  give  aid  or  comfort 
to  the  insurgents,  and  to  establish  such  regulations  as  he  should  deem  necessary  or  proper 
to  carry  into  effect  the  purpoaes  of  the  act.  Held,  that  a  bond  taken  by  a  collector  of  a  port» 
pursuant  to  instructions  of  the  secretary  of  the  treasury,  in  double  the  value  of  the  goods, 
and  executed  by  the  shipper  and  two  sureties,  was  not  more  than  reasonable  security. 
United  States  v.  Mora,  7  Otto,  418. 

S  168.  Where  a  collector  of  a  port  was  empowered  to  absolutely  refuse  a  clearance  of  goods 
where  there  was  good  ground  to  believe  that  they  were  intended  for  the  use  of  insurgents,  this 
included  power  to  take  a  bond  with  security  to  prevent  such  use,  and  the  execution  of  such 
bond  IB  prima  fade  evidence  that  it  was  executed  voluntarily.    Ibid, 

g  169.  Taxes  were  collected  by  the  authorities  of  Ralls  county  under  a  law  of  the  state  for 
the  purpose  of  paying  interest  on  certain  bonds  issued  by  the  county  to  aid  a  certain  railroad. 
These  taxes  having  been  paid  into  the  treasury,  the  county  authorities,  in  pursuance  of  law, 
loaned  out  a  part  of  this  fund  so  collected,  and  took  a  bond  for  payment  at  a  certain  date. 
Under  an  execution  on  a  judgment  rendered  against  the  county  in  favor  of  a  holder  of  thesa 
county  bonds,  garnishment  process  was  served  on  the  debtor  to  the  county  on  the  bond  for 
the  taxes  loaned,  and  the  plaintiff  was  held  entitled  to  judgment  against  the  garnishee,  although, 
the  bond  was  not  yet  due.     George  t;.  Ralls  Ck>unty,  8  Fed.  R.,  647. 

g  170.  In  an  action  on  a  bond,  that  A.  will  pay  the  amount  which  B.  shall  recover  against  C» 
in  a  suit  then  pending,  given  on  the  agreement  that  C.  shall  be  released  from  his  imprison- 
ment in  that  suit,  the  judgment  against  C.  as  to  its  amount  is  conclusive  against  A.  It  is  also 
conclusive  of  any  matter  of  fraud  which  might  have  been  set  up  in  defense  of  the  civil  suit. 
In  an  action  on  such  a  bond,  the  defendant  cannot  plead  that  the  plaintiff  procured  a  fraudi»» 
lent  bill  of  indictment  against  the  original  defendant,  for  the  purpose  of  bringing  him  by- 
requisition  to  another  state  and  confining  him  in  prison,  and  to  induce  his  friends  to  become 
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responsible  for  him  in  the  civil  suit  in  whioh  the  bond  was  given,  there  bein^  no  allegation 
of  a  fraudulent  conspiracy  between  B.  and  C.    Greathouse  v.  Dunlap,  8  McL. ,  803. 

§  171.  On  a  bond  with  the  penalty  of  $5,000,  and  with  the  following  condition,  ''  Whereas 
C.  did  lend  to  W.  twenty-five  hundred  dollars  of  Q.*8  money;  the  said  W.  having  failed,  but 
before  he  failed,  paid  five  hundred  dollars ;  and  whereas  said  C.  hath  instituted  suit  against 
the  said  W.  for  the  recovery  of  the  said  money ;  now  the  condition  of  this  bond  is  such,  that 
if  C.  shall  well  and  truly  pay  the  whole  sum  so  lent,  if  it  can  be  recovered  from  said  W.  or 
his  indorser;  or,  in  case  it  cannot  be  wholly  recovered,  will  lose  the  one-half  of  that  sum 
which  cannot  be  recovered,  then  the  above  obligation  shall  be  void,''  the  court  held  that  the 
plaintiff  was  entitled  to  recover  $500  at  all  events ;  he  was  also  entitled  to  recover  the  balancd 
of  the  $^,500,  if  the  jury  should  be  of  the  opinion  that  the  defendant  could  have  recovered 
the  same  of  W.  or  his  indorser,  and  if  no  part  of  said  residue  could  have  been  so  recovered, 
then  the  plaintiff  is  entitled  to  recover  of  defendant  one-half  of  said  residue  in  addition  to 
said  9500.    Cooke  v.  Graham,  2  Or.,  229. 

§  172.  Whaling  voyage;  list  of  ship's  company.— The  act  of  1808,  chapter  62,  provide? 
that,  before  a  clearance  shall  be  granted  to  any  vessel  bound  for  a  foreign  voyage,  the  master 
thereof  shall  deliver  to  the  collector  of  customs  a  list  containing  the  names,  places  of  birth 
and  residence,  and  a  description  of  the  persons  who  compose  the  ship's  company,  and  that 
the  master  shall  enter  into  a  bond  in  the  sum,  etc.,  that  he  shall  exhibit  a  certified  copy  of  the 
aforesaid  list  to  the  boarding  officer  on  return  of  the  vessel,  and  then  and  there  produce 
the  i)ersons  named  in  the  list  to  such  officer.  It  is  decided  that  a  whaling  voyage  is  not,  in 
the  sense  of  this  act,  a  foreign  voyage,  and  a  bond  given  in  such  a  case  is  a  mere  nullity. 
Taber  v.  United  States,  1  Story,  1. 

§  178.  Breach. — In  debt  on  a  bond  g^ven  to  the  United  States  to  secure  the  payment  of  any 
sums  not  exceeding  $10,000  which  might  be  advanced  by  the  commissary-general  to  one 
Parker,  under  a  contract  that  Parker  should  manufacture  and  deliver  at  certain  times  so  many 
yards  of  woolen  kersey,  it  is  held  that  orders  drawn  by  Parker  on  the  commissary-general 
and  accepted  by  him,  but  not  paid,  cannot  be  considered  as  advances,  and  alone  will  not  sup- 
pcMt  a  breach  of  the  bond.    Parker  v.  United  States,  Pet.  C.  C,  262. 


II.   VOLUNTABY   BONDS. 

SciocABT  — By  a  purser  of  the  navy,  §  174—  Conditions  not  required  by  law,  §§  175, 177.— 
JVb  aeal;  consideration,  §  176.—  Valid  in  the  absence  of  a  statute,  §  178.—  Given  for  a  mm 
larger  than  required,  %  179. — Postmaster's  bond,  §  180. 

g  174.  A  voluntary  bond,  taken  under  authority  of  the  proper  officers  of  the  treasury  de- 
partment, and  g^ven  by  a  purser  in  the  navy  to  secure  the  faithful  performance  of  his  duties. 
Is  binding  upon  the  purser  and  his  sureties,  although  such  a  bond  is  not  required  or  prescribed 
by  positive  law.  But  where  the  secretary  of  the  navy,  under  color  of  his  offioe,  extorts  from 
a  purser,  as  a  condition  to  his  remaining  in  the  service,  a  bond  with  conditions  and  obligations 
different  from  those  required  by  law,  the  bond  cannot  be  enforced.  United  States  v,  Tingey, 
§S  181,  182. 

§  175.  A  i>aymaster  executes  his  bond  to  the  United  States  for  the  faithful  performance  of 
bis  official  duties,  containing  conditions  and  provisions  in  addition  to  those  required  by  the 
act  of  congress  which  prescribes  the  form  and  purport  of  paymasters'  bonds.  In  an  action 
on  the  bond  it  is  held  (1)  that  the  United  States  has  the  power  to  take  a  voluntary  bond  from 
one  of  its  officers  to  secure  fidelity  in  office,  where  none  is  required  or  prescribed  by  positive 
law ;  (2)  that  so  much  of  the  bond  as  conforms  to  the  act  of  congress  prescribing  the  form 
and  purport  of  the  bond  of  a  paymaster  is  valid ;  (8)  that  the  act  of  congress  prescribing  the 
form  of  paymasters*  bonds  does  not  prohibit  the  taking  of  bonds  from  paymasters  in  any 
other  form  than  that  prescribed;  (4)  the  breach  assigned  being  a  part  of  the  condition  which 
is  in  conformity  with  the  act,  the  plaintiff  can  recover ;  (5)  the  execution  of  a  bond  conform* 
ing  to  the  act  is  not  necessary  before  the  paymaster  could  undertake  the  duties  of  the  office. 
United  States  v.  Bradley,  §§  183-189. 

§176.  A.  and  his  sureties  executed  their  writing  binding  themselves  in  a  certain  amount 
to  the  United  States,  to  secure  the  performance  by  A.  of  his  duties  as  receiver  of  moneys,  but 
no  seals  were  added  to  their  signatures.  Held,  (1)  that  this  is  not  a  bond  within  the  act  of 
cong^resB  which  requires  a  receiver  to  give  bond  for  the  faithful  discharge  of  his  trust ;  (2V 
that  the  emoluments  of  the  office  are  a  sufficient  consideration  for  the  obligation  of  A.,  and 
also  that  of  his  sureties ;  (8)  that  this  is  not  a  past  and  executed  consideration ;  (4)  that  this 
obiigatioin  is  good  as  a  common  law  contract,  notwithstanding  the  act  of  congress  which 
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directs  that  a  receiver,  before  he  enters  upon  the  duties  of  his  office,  shall  gi^e  bond  for  the 
faithful  discharge  of  his  trust.    United  States  v.  Unn,  §g  190-194.    See  §g  S8,  2^4. 

g  177.  AdistiUer's  bond  containing  conditions  and  obligations,  in  addition  to  those  pre- 
scribed by  act  of  congress  as  required  in  such  a  bond,  is  not  for  that  reason  void,  if  volun- 
tarily made.  The  bond  is  not  only  good  aa  to  that  part  which  oonf orms  to  the  aot,  but  it  is 
good  as  a  common  law  contract  between  the  distiller  and  the  United  States.  United  States 
t^  Hodson,  gg  195-199. 

§  178u  It  seems  that  voluntary  bonds  of  poUic  officers  are  valid  in  the  absence  of  any  stat- 
ute prescribing  bonds  with  different  penalties  or  conditiona.  United  States  v.  Humason, 
S§  900-202. 

g  179.  An  act  of  congress  provided  that  Indian  agents  should  give  a  bond  in  the  sum  <^ 
tB^OOO,  but  that  the  president  might  require  a  bond  in  a  larger  amount.  An  action  being 
brought  upon  the  bond  of  an  Indian  agent,  given  in  a  larger  sum,  it  was  claimed  that,  as  no 
evidence  was  produced  to  show  that  the  president  had  required  a  bond  in  a  gpi^ater  sum  than 
that  mentioned  in  the  statute,  the  bond  was  void  as  to  the  excess.  Held,  that  the  bond  having 
been  taken  in  a  larger  sum,  it  must  be  supposed  that  it  was  required  to  be  in  that  sum  by  the 
president.    Ibid, 

g  180*  A  deputy  poatmaster  and  his  sureties  execute  their  bond  tiiiat  he  shall  faithfully  ac- 
count to  the  United  States  for  all  moneys,  postage  stamps,  etc.,  he  shall  receive  for  the  use 
and  benefit  of  the  postofflce  department.  Under  the  act  of  March  8,  1851,  which  was  in  force 
^en  the  bond  was  executed,  and  which  recites  <*  that  it  shall  be  the  duty  of  the  postmaster- 
genend  to  famish  U>  all  deputy  postmasters,  and  all  other  persona  i4>plying  and  paying  there- 
for, suitable  postage  stamps,"  It  is  held  that  the  deputy  has  a  right  to  receive  postage  stamps 
without  prepayment,  and  he  and  his  sureties  are  liable  on  his  bond  for  his  failure  to  account 
for  stamps  ao  received.  Also  held  that  the  bond  is  enforceable  as  a  common  law  contract^ 
^idependent  c^  the  statute.    United  States  v.  Mason,  gg  208-205. 

(Noiss.— See  gg  206-222.] 

UNITED  STATES  v.  TINQEY. 
(5  Peters,  115-181.    1881.) 

Opinion  by  Mr.  Justice  Story. 

Statebcbnt  of  Facts. —  This  is  a  writ  of  error  to  the  oironit  court  of  the 
District  of  Colambia,  sitting  at  Washington.  The  original  action  was  brought 
by  the  United  States  upon  a  bond  executed  by  Lewis  Deblois,  and  by  Thomas 
Tingey  and  others  as  his  sureties,  on  the  1st  of  May,  1812,  in  the  penal  sum  of 
$10,000,  upon  condition  that  if  Deblois  should  regularly  account,  when  thereto 
required,  for  all  public  moneys  received  by  him,  from  time  to  time,  and  for  all 
public  property  committed  to  his  care,  with  such  person  or  persons,  officer  or 
officers  of  the  government  of  the  United  States  as  should  be  duly  authorized 
to  settle  and  adjust  his  accounts,  and  should,  moreover,  pay  over,  as  might  be 
directed,  any  sum  or  sums  that  might  be  found  due  to  the  United  States  upon 
any  such  settlement  or  settlements,  and  should  also  faithfully  discharge^  in 
every  respect,  the  trust  reposed  in  him,  then  the  obligation  to  be  void,  etc.  In 
point  of  fact,  Deblois  was  at  the  time  a  purser  in  tJie  navy,  though  not  so 
stated  in  the  condition ;  and  there  is  an  indorsement  upon  the  bond,  which  is 
averred  in  one  of  the  counts  of  the  declaration  to  have  been  contemporaneous 
with  the  execution  of  the  bond,  which  recognizes  his  character  as  purser,  and 
limits  his  responsibility  as  such;  and  the  bond  was  unquestionably  taken,  as 
the  pleadings  show,  to  secure  his  fidelity  in  office  as  purser.  The  declaration 
contains  two  counts:  one  in  the  common  form  for  the  penalty  of  the  bond; 
and  a  second  setting  forth  the  bond,  condition  and  indorsement,  and  averring 
the  character  of  Deblois,  as  purser,  his  receipt  of  public  moneys,  and  the  re- 
fusal to  account,  etc.,  in  the  usual  form.  Several  pleas  were  pleaded,  upon 
some  of  which  issues  in  fact  were  joined.     To  the  third,  fourth,  fifth,  sixth  and 

eighth  pleas,  the  United  States  demurred,  and  judgment  upon  the  demurrers 
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"wns  given  for  the  defendant  in  the  circuit  court;  and  the  object  of  the  present 
writ  of  error  is  to  revise  that  judgment. 

There  is  no  statute  of  the  United  States  expressly  defining  the  duties  of 
pursers  in  the  navy.  What  those  duties  are,  except  so  far  as  they  are  incident- 
ally disclosed  in  public  laws,  cannot  be  judicially  known  to  this  court.  If  they 
are  regulated  by  the  usages  and  customs  of  the  navy,  or  by  the  official  orders 
of  the  navy  department,  they  properly  constitute  matters  of  averment,  and 
should  be  spread  upon  the  pleadings.  It  may  be  gathered,  however,  from 
some  of  the  public  acts  regulating  the  departments,  that  a  purser,  or,  as  the  real 
name  originally  was,  a  burser,  is  a  disbursing  officer,  and  liable  to  account  to 
the  government  as  such.  The  act  of  the  3d  of  March,  1809,  ch.  95,  s.  3  (2  Stats, 
at  Large,  536),  provided  that,  exclusively  of  the  purveyor  of  public  supplies, 
paymasters  of  the  army,  pursers  of  the  navy,  etc.,  no  other  permanent  agents 
should  be  appointed  either  for  the  purpose  of  making  contracts,  or  for  the  pur- 
chase of  supplies,  or  for  the  disbursement  in  any  other  manner  of  moneys  for 
the  use  of  the  military  establishment,  or  of  the  navy  of  the  United  States,  but 
such  as  should  be  appointed  by  the  president  of  the  United  States  with  the  ad- 
vice and  consent  of  the  senate.  And  the  next  section  (s.  4)  of  the  same  act 
provided  that  every  such  agent  and  every  purser  of  the  navy  should  give  bond, 
with  one  or  more  sureties,  in  such  sums  as  the  president  of  the  United  States 
should  direct,  for  the  faithful  discharge  of  the  trust  reposed  in  him ;  and  that, 
whenever  practicable,  they  should  keep  the  public  money  in  their  hands  in 
some  incorporated  bank,  to  be  designated  by  the  president,  and  should  make 
monthly  returns  to  the  treasury .  of  the  moneys  received  and  expended 
during  the  preceding  month,  and  ^of  the  nnexpenied  balance  in  their  Lnds. 
This  act  abundantly  shows  that  pursers  are  contemplated  as  disbursing  officers 
and  receivers  of  public  money,  liable  to  account  to  the  government  therefor. 
The  act  of  the  30th  of  March,  1812,  ch.  47  (2  Stats,  at  Large,  699),  made  some 
alterations  in  the  existing  law,  and  required  that  the  pursers  in  the  navy  should 
be  appointed  by  the  president,  by  and  with  the  advice  and  consent  of  the 
senate ;  and  that  from  and  after  the  first  day  of  May  then  next,  no  person 
should  act  in  the  character  of  purser  who  should  not  have  been  so  nominated 
and  appointed,  except  pursers  on  distant  service,  etc. ;  and  that  every  purser, 
before  entering  upon  the  duties  of  his  office,  should  give  bond  with  two  or  more 
sufficient  sureties,  in  the  penalty  of  $10,000,  conditioned  faithfully  to  perform 
all  the  duties  of  purser  in  the  navy  of  the  United  States.  This  act,  so  far  as 
respects  pursers  giving  bond,  and  the  imports  of  the  condition,  being  in  jpari 
materia^  operates  as  a  virtual  repeal  of  the  former  act.  The  subsequent  legisla- 
tion of  congress  is  unimportant,  as  it  does  not  apply  to  the  present  case. 

§  181.  A  voluntary  band  with  conditions  entered  into  by  an  officer  of  the 
United  States^  in  favor  of  the   United  States^  is  valid  and  obligatory  upon  the 
principal  and  his  sureties. 

It  is  obvious  that  the  condition  of  the  present  bond  is  not  in  the  terms  pre- 
scribed by  the  act  of  1812,  ch.  47,  and  it  is  not  limited  to  the  duties  or  dis- 
bursements of  Deblois,  as  purser,  but  creates  a  liability  for  all  moneys  received 
by  him,  and  for  all  public  property  committed  to  his  care,  whether  officially  as 
purser,  or  otherwise.  Upon  this  posture  of  the  case  a  question  has  been  made 
and  elaborately  argued  at  the  bar,  how  far  a  bond  voluntarily  given  to  the 
United  States,  and  not  prescribed  by  law,  is  a  valid  instrument,  binding  upon 
the  parties  in  point  of  law ;  in  other  words,  whether  the  United  States  have,. 

in  their  political  capacity,  a  right  to  enter  into  a  contract,  or  to  take  a  bond  in 
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cases  not  previously  provided  for  by  some  law.  Upon  full  consideration  of  this 
subject,  we  are  of  opinion  that  the  United  States  have  such  a  capacity  to  enter 
into  contracts.  It  is,  in  our  opinion,  an  incident  to  the  general  right  of  sover- 
eignty;  and  the  United  States  being  a  body  politic,  may,  within  the  sphere  of 
the  constitutional  powers  confided  to  it,  and  through  the  instrumentality  of  the 
proper  department  to  which  those  powers  are  confided,  enter  into  contracts  not 
prohibited  by  law,  and  appropriate  to  the  just  exercise  of  those  powers.  This 
principle  has  been  already  acted  on  by  this  court  in  the  case  of  Dugan  v.  United 
States,  3  Wheat.,  1Y2 ;  and  it  is  not  perceived  that  there  lies  any  solid  objection 
to  it.  To  adopt  a  diflferent  principle  would  be  to  deny  the  ordinary  rights  of 
sovereignty,  not  merely  to  the  general  government,  but  even  to  the  state  gov- 
ernments within  the  proper  sphere  of  their  own  powers,  unless  brought  into 
operation  by  express  legislation.  A  doctrine,  to  such  an  extent,  is  not  known 
to  this  court  as  ever  having  been  sanctioned  by  any  judicial  tribunal.  We  have 
stated  the  general  principle  only,  without  attempting  to  enumerate  the  limita- 
tions and  exceptions  which  may  arise  from  the  distribution  of  powers  in  our 
.  .government,  or  from  the  operation  of  other  provisions  in  our  constitution  and 
laws.  We  confine  ourselves,  in  the  application  of  the  principle,  to  the  facts  of 
the  present  case,  leaving  other  cases  to  be  disposed  of  as  they  may  arise;  and 
wo  hold  that  a  voluntary  bond,  taken  by  authority  of  the  proper  officers  of  the 
treasury  department^  to  whom  the  disbursement  of  public  moneys  is  intrusted, 
to  secure  the  fidelity  in  official  duties  of  a  receiver  or  an  agent  for  disbursery 
of  public  moneys,  is  a  binding  contract  between  him  and  his  sureties  and  the 
United  States,  although  such  bond  may  not  be  prescribed  or  required  by  any 
positive  law.  The  right  to  take  such  a  bond  is,  in  our  view,  an  incident  to  the 
duties  belonging  to  such  a  department;  and  the  United  States  having  a  polit- 
ical capacity  to  take  it^  we  see  no  objection  to  its  validity  in  a  moral  or  legal 
view.  Having  disposed  of  this  question,  which  lies  at  the  very  threshold  of 
the  cause,  and  meets  us  upon  the  face  of  the  second  count  in  the  declaration, 
it  remains  to  consider  whether  anv  one  of  the  oleas  demurred  to  constitutes  a 
good  bar  to  the  action. 

§182.-4  bond  extorted  under  color  of  office  from  an  offi^cer  and  his  sureties j 
which  is  different  in  form  and  substance  from  that  prescribed  by  the  statute^  is 
illegal  and  invalid. 

Without  adverting  to  others,  which  are  open  to  serious  objections  on  account 
of  the  looseness  and  generality  of  their  texture,  we  are  of  opinion  that  the 
fifth  plea  is  a  complete  answer  to  the  action.  That  plea,  after  setting  forth 
at  large  the  act  of  1812  respecting  pursers,  proceeds  to  state  that,  before  the 
execution  of  the  bond,  the  navy  department  did  cause  the  same  to  be  prepared 
and  transmitted  to  Deblois,  and  did  require  and  demand  of  him  that  the  same, 
with  the  condition,  should  be  executed  by  him  with  sufficient  sureties,  before 
he  should  be  permitted  to  remain  in  the  office  of  purser,  or  to  receive  the  pay 
and  emoluments  attached  to  the  office  of  purser;  that  the  condition  of  the 
bond  is  variant,  and  wholly  different  from  the  condition  required  by  the  said 
act  of  congress,  and  varies  and  enlarges  the  duties  and  responsibilities  of  De- 
blois and  his  sureties;  and  ^' that  the  same  was,  under  color  and  pretense  of  the 
said  act  of  congress,  and  under  color  of  office,  required  and  extorted  from  the 
said  Deblois,  and  from  the  defendant  as  one  of  his  sureties,  against  the  form, 
force  and  effect  of  the  said  statute,  by  the  then  secretary  of  the  navy."  The 
substance  of  this  plea  is  that  the  bond,  with  the  above  condition,  variant  from 

that  prescribed  by  law,  was  under  color  of  office  extorted  from  Deblois  and  his 
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sureties,  contrary  to  the  statute,  by  the  then  secretary  of  the  navy,  as  the  con- 
dition of  his  remaining  in  the  office  of  purser,  and  receiving  its  emoluments. 
There  is  no  pretense,  then,  to  say  that  it  was  a  bond  voluntarily  given,  or  that, 
though  different  from  the  form  prescribed  by  the  statute,  it  was  received  and 
executed  without  objection.  It  was  demanded  of  the  party,  upon  the  peril  of 
losing  his  office ;  it  was  extorted  under  color  of  office  against  the  requisitions 
of  the  statute.  It  was  plainly,  then,  an  illegal  bond ;  for  no  officer  of  the  gov- 
ernment has  a  right,  by  color  of  his  office,  to  require  from  any  subordinate 
officer,  as  a  condition  of  holding  office,  that  he  should  execute  a  bond  with  a 
condition  different  from  that  prescribed  by  law.  That  would  be,  not  to  exe- 
cute, but  to  supersede  the  requisitions  of  law.  It  would  be  very  different 
where  such  a  bond  was  by  mistake  or  otherwise  voluntarily  substituted  by  the 
parties  for  the  statute  bond,  without  any  coercion  or  extortion  by  color  of 
office.    The  judgment  of  the  circuit  court  is  affirmed. 

UNITED  STATES  v,  BRADLEY. 
(10  Peters,  84S-806.    1886.) 

Opinion  by  Mr.  Justice  Story. 

Statement  of  Facts. —  This  is  a  writ  of  error  to  the  circuit  court  of  the 
District  of  Columbia,  for  the  county  of  Washington. 

The  original  suit  was  debt  on  a  bond  given  to  the  United  States  by  John 
Hall,  Daniel  Ott  and  Nicholas  B.  Yanzant  on  the  26th  of  May,  1818,  the  condition 
of  which,  after  reciting  that  Hall  was  appointed  paymaster  of  the  rifle  regiment 
in  the  army  of  the  United  States,  was  as  follows:  '^Now,  if  the  said  John 
Hall  shall  well  and  truly  execute,  and  faithfully  discharge  according  to  law, 
and  to  instructions  received  by  him  from  proper  authority,  his  duties  as  pay- 
master aforesaid ;  and  he,  his  heirs,  executors  or  administrators  shall  regularly 
account,  when  thereto  required,  for  all  moneys  received  by  him  from  time  to 
time  as  paymaster  aforesaid,  with  such  person  or  persons  as  shall  be  duly  au- 
thorized and  qualified  on  the  part  of  the  United  States  for  that  purpose,  and 
moreover  pay  into  their  treasury  such  balance  as  on  a  final  settlement  of  the  said 
John  Hall's  accounts  shall  be  found  justly  due  from  him  to  the  said  United  States, 
then  this  obligation  shall  be  null  and  void,  and  of  no  effect,  otherwise  to  be 
and  remain  in  full  force  and  virtue."  In  the  court  below  the  defendant  pleaded 
six  several  pleas,  and  issues  were  joined  ,on  the  first,  second,  fourth  and  sixth 
pleas.  To  the  third  and  fifth  pleas  the  United  States  replied.  The  defendant 
demurred  to  the  replication  to  the  third  plea,  and  rejoined  to  the  replication 
to  the  fifth  plea,  to  which  the  United  States  demurred.  Upon  these  demurrers 
the  court  below  gave  judgment  in  favor  of  the  defendant.  Upon  these 
pleadings  two  questions  have  been  made  and  argued  at  the  bar.  1.  Whether 
the  bond  is  in  conformity  to  the  requirements  of  the  act  of  the  24th  of  April, 
1816,  c.  69  (3  Stats,  at  Large,  297),  for  organizing  the  general  staff,  and  making 
further  provision  for  the  army  of  the  United  States.  2.  If  not,  whether  the 
bond  is  wholly  void ;  or  void  only  so  far  as  it  is  not  in  conformity  to  that  act. 
The  act  (§  6)  provides  *^that  all  officers  of  the  pay,  commissary,  and  quarter- 
master's department,  shall,  previous  to  entering  on  the  duties  of  their  respective 
offices,  give  good  and  sufficient  bonds  to  the  United  States  fully  to  account  for 
all  moneys  and  public  property  which  they  may  receive,  in  such  sums  as  the 
secretary  of  war  shall  direct."    It  is  plain  that  the  condition  of  the  bond  is  not, 

in  its  very  terms,  in  conformity  with  this  provision.    But  the  argument  on  the 
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part  of  the  TTnited  States  is,  that  though  in  terms  it  varies  from  the  act,  yet, 
inasmuch  as  all  the  duties  required  of  the  paymaster  by  law  begin  and  termi- 
nate in  matters  of  account,  that  in  substance  the  condition  includes  no  more 
than  what  the  prescribed  terms  of  the  act  contemplate.  In  our  view  of  the 
case  it  is  wholly  unnecessary  to  decide  this  question ;  because  the  only  breach 
alleged  is  the  non-accounting  for,  and  non-payment  of,  moneys  due  to  the 
United  States  by  Hall,  upon  a  final  settlement  of  his  accounts.  So  far  as  the 
condition  of  the  bond  requires  Hall  to  account  for  moneys  received  by  him,  it 
substantially  follows  the  provisions  of  the  act  of  1816 ;  and  if  the  bond  be  not 
wholly  void,  it  is  clear  that  the  United  States  are  entitled  to  recover  upon  the 
present  pleadings  in  whatever  way  the  first  question  may  be  decided. 

§  1 83.  ji  plea  in  ducharge  or  avoidance  of  a  bond  should  ^tate positively  and 
in  direct  terms  the  matter  of  discharge  or  avoidance. 

The  second  question,  therefore,  is  that  to  whicji  the  attention  of  the  court 
will  be  addressed.  Upon  the  face  of  the  pleadings  this  must  be  taken  to  be  a 
bond  voluntarily  given  by  Hall  and  his  sureties.  There  is  no  averment  that  it 
Tvas  obtained  from  them  by  extortion  or  oppression  under  color  of  office,  as 
there  was  in  the  United  States  v.  Tingey,  5  Pet,,  115  (§§  181,  182,  supra). 
On  the  contrary,  both  the  third  and  fifth  pleas  are  wholly  barren  of  any  aver- 
ments on  the  subject  of  the  giving  of  the  present  bond.  All  they  assert  in  sub- 
stance is,  that  Hall  never  gave  any  such  bond  as  is  required  by  the  act  of  1816; 
and  that  the  act  of  1816  was  the  only  law  regulating  the  bonds  of  paymasters, 
with  some  collateral  averments  not  material  to  be  here  mentioned.  Now  no 
rule  of  pleadings  is  better  settled,  or  upon  sounder  principles,  than  that  every 
plea  in  discharge  or  avoidance  of  a  bond  should  state  positively  and  in  direct 
terms,  the  matters  of  discharge  or  avoidance.  It  is  not  to  be  inferred  argtiendo^ 
or  upon  conjectures.  Indeed,  both  these  pleas  are  open  to  the  objection  of 
being  merely  argumentative,  and  are  wholly  destitute  in  the  technical  precision 
necessary  for  pleas  in  avoidance  or  discharge.  The  replication  of  the  United 
States  to  the  third  plea  does,  however,  exclude,  so  far  as  that  plea  is  concerned, 
any  inference  of  extortion  or  oppression  colore  officii;  for  it  avers  that  the  bond 
was  given  with  the  intent  of  complying  with  the  act  of  congress,  and  by  the 
direction  of  the  secretary  of  war.  It  may  be  added  that  the  bond  is  not  only 
voluntary,  but  for  a  lawful  purpose,  namely,  to  insure  a  due  and  faithful  per- 
formance of  the  duties  of  paymaster,  a  circumstance  which  must  repel  any 
supposition  of  an  oppressive  or  unjust  design. 

§  1 84.  A  voluntary  bond  taken  hy  the  United  States  for  a  lawful  purpose  is 
^alidy  though  not  prescribed  by  any  positive  law. 

But  passing  from  these  considerations,  the  question  which  first  arises  is, 
whether  a  voluntary  bond  taken  by  the  United  States,  for  a  lawful  purpose, 
but  not  prescribed  by  any  law,  is  utterly  void.  This  question  was  elaborately 
argued  in  the  case  of  The  United  States  v.  Tingey,  5  Pet.,  115,  and,  upon  full 
consideration,  it  was  there  held  by  this  court  that  the  United  States,  being  a 
body  politic,  as  an  incident  to  their  general  right  of  sovereignty,  have  a  capacity 
to  enter  into  contracts,  and  take  bonds  in  cases  within  the  sphere  of  their  con- 
stitutional powers,  and  appropriate  to  the  just  exercise  of  those  powers,  through 
the  instrumentality  of  the  proper  department  to  which  those  powers  are  con- 
fined, whenever  such  contracts  or  bonds  are  not  prohibited  by  law,  although 
the  making  of  such  contracts,  or  taking  such  bonds,  may  not  have  been  pre- 
scribed by  any  pre-existing  legislative  act.  The  court  laid  down  this  as  a  gen- 
eral principle  only,  without  (as  was  then  said)  attempting  to  enumerate  the 
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limitations  and  exceptions  which  may  arise  from  the  distribution  of  powers  in 
our  government,  and  from  the  operation  of  other  provisions  in  our  constitu- 
tion and  laws.  But  the  court,  in  applying  the  principle  to  the  case  then  before 
them,  further  added :  "  We  hold  that  a  voluntary  bond  taken  by  authority  of 
the  proper  officers  of  the  treasury  department,  to  whom  the  disbursement  of 
public  moneys  is  intrusted,  to  secure  the  fidelity  in  official  duties  of  a  receiver, 
or  an  agent  for  the  disbursement  of  public  moneys,  is  a  binding  contract  be- 
tween him  and  his  sureties  and  the  United  States,  although  such  bond  may 
not  be  prescribed  or  required  by  any  positive  law.  The  right  to  take  such  a 
bond  is,  in  our  view,  an  incident  to  the  duties  belonging  to  such  a  department ; 
and  the  United  States  having  a  political  capacity  to  take  it,  we  see  no  objection 
to  its  validity  in  a  moral  or  a  legal  view."  From  the  doctrine  here  stated,  we 
have  not  the  slightest  inclination  to  depart;  on  the  contrary,  from  further  re- 
flection, we  are  satisfied  that  it  is  founded  upon  the  soundest  principles  of  law, 
and  the  just  interpretation  of  the  constitution.  Upon  any  other  doctrine,  it 
would  be  incompetent  for  the  government,  in  many  cases,  to  take  any  bond  or 
security  for  debts  due  to  it,  or  for  deposits  made  of  the  public  money,  or  even 
to  enter  into  contracts  for  the  transfer  of  its  funds  from  one  place  to  another, 
for  the  exigencies  of  the  public  service,  by  negotiable  paper  or  otherwise,  since 
such  an  authority  is  not  expressly  given  by  law  in  a  vast  variety  of  cases.  Vot, 
in  Dugan  v.  United  States,  3  Wheat.,  172  (4  Cond.  Eep.,  223),  and  in  the  Post- 
master-General V.  Early,  12  Wheat.,  136  (6  Cond.  liep.,  480),  this  right  of  the 
government  was  treated  as  unquestionable,  and  belonging  to  its  general  func- 
tions, as  an  appropriate  incident.  The  United  States,  then,  having,  in  our 
opinion,  a  capacity  to  take  a  voluntary  bond  in  cases  within  the  scope  of  the 
powers  delegated  to  the  general  government  by  the  constitution,  through  the 
instrumentality  of  the  proper  functionaries  to  whom  these  powers  are  confided, 
this  consideration  disposes  of  the  whole  of  that  part  of  the  argument,  and  the 
cases  cited  in  support  of  it,  which  are  founded  upon  the  distinction  between 
bonds  which  are  given  to  parties  having  a  capacity  to  take,  and  bonds  which 
are  given  to  parties  who  have  no  such  capacity ;  the  former  may  be  good  in 
part,  the  latter  are  wholly  void. 

§  185.  A  voluntary  hand  taken  under  an  act  of  congress^  with  conditions  in 
addition  to  those  prescribed^  is  valid  so  far  as  it  conforms  to  the  act. 

That  bonds  and  other  deeds  may,  in  many  cases,  be  good  in  part  and  void  for 
the  residue,  where  the  residue  is  founded  in  illegality,  but  not  malum  in  se^  is  a 
doctrine  well  founded  in  the  common  law,  and  has  been  recognized  from  a 
very  early  period.  Thus,  in  Pigot's  Case,  11  Co.  Lit.,  27  b,  it  was  said  that  it 
was  unanimously  agreed  in  14  Hen.  YIII.,  25,  26,  that  if  some  of  the  covenants 
of  an  indenture,  or  of  the  conditions  indorsed  upon  a  bond,  are  against  law,  and 
some  are  good  and  lawful,  that  in  this  case  the  covenants  or  conditions  which 
are  against  law  are  void  ab  initio^  and  the  others  stand  good.  And,  notwith- 
standing the  decision  in  Lee  v.  Coleshill,  Cro.  Eliz.,  529,  which,  however,  is  dis- 
tinguishable, being  founded  on  a  statute,  the  doctrine  has  been  maintained  and 
18  settled  law  at  the  present  day  in  all  cases  where  the  different  covenants  or  con- 
ditions are  severable  and  independent  of  each  other,  and  do  not  import  malum 
in  sej  as  will  abundantly  appear  from  the  case  of  Kewman  v,  Newman,  4  Maule 
&  S.,  66,  and  the  other  cases  hereafter  stated,  and  many  more  might  be  added. 

§  186.  authorities  reviewed. 

But  it  has  been  urged,  at  the  bar,  that  this  doctrine  is  applicable  only  to  cases 
where  the  case  stands  wholly  at  the  common  law,  and  not  where  the  illegality 
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arises  under  a  statute;  and  this  distinction  derives  countenance  from  what  was 
said  in  Norton  v.  Simmes,  Hob.,  12,  where  the  distinction  was  taken  between  a 
bond  made  void  by  statute  and  by  common  law ;  for  (it  was  there  said)  upon 
the  statute  of  23  Hen.  VI.,  c.  9,  "  if  a  sheriff  will  take  a  bond  for  a  point 
against  that  law,  and  also  for  a  debt  due,  the  whole  bond  is  void,  for  the  letter 
of  the  statute  is  so.  For  a  statute  is  strict  law ;  but  the  common  law  doth  de- 
cide according  to  common  reason ;  and  having  made  that  void  which  is  against 
law,  lets  the  rest  stand,  as  in  J4  Hen.  VIII.,  15."  In  the  case  of  Maleverer  v. 
Eedshaw,  1  Mod.,  35,  which  was  debt  upon  a  bail  bond,  Mr.  Justice  Twisden 
said  he  had  heard  Lord  Hobart  say :  "  That  the  statute,  that  is,  23  Hen.  VL, 
c.  9,  is  like  a  tyrant ;  when  he  comes,  he  makes  all  void.  Bat  the  common  law 
is  like  a  nursing-father;  makes  void  only  that  part  where  the  fault  is,  and  pre- 
serves the  rest."  But  Mr.  Justice  Twisden  added  that  Lord  Hobart  put  this 
doctrine  upon  the  ground  that  the  statute  of  23  Hen.  VI.,  c.  9,  had  expressly 
declared  that  if  any  of  the  sheriffs,  etc.,  should  take  any  obligation  in  any 
other  form,  by  color  of  their  office,  that  then  it  should  be  void.  See  2  Saund., 
55 ;  id.,  59,  Williams'  note  (3).  The  case  in  Hobart's  Reports  was  put  by  the 
court  expressly  upon  this  distinction.  And  it  was  well  remarked  by  Mr.  Jus- 
tice Lawrence,  in  Kerrison  v.  Cole,  8  East,  236,  that  this  case  is  easily  reconcil- 
able with  the  general  principle;  for  sheriffs'  bonds  are  only  authorized  to  be 
taken  with  a  certain  condition ;  and,  therefore,  if  they  are  taken  with  any  other 
condition,  they  are  void  iii  toto^  and  cannot  stand  good  in  part  only.  But  that 
does  not  apply  to  different  and  independent  covenants  and  conditions  in  the 
same  instrument,  which  may  be  good  in  part,  and  bad  in  part;  and  so  it  was 
held  by  the  whole  court  in  that  case ;  and  notwithstanding  the  instrument  (a 
bill  of  sale  and  mortgage  of  a  ship)  was,  by  statute,  declared  to  be  utterly  null 
and  void,  to  all  intents  and  purposes,  yet  it  was  held  that  a  covenant  in  the 
same  instrument,  to  repay  the  money  lent,  was  good  as  a  personal  covenant. 
The  same  doctrine  was  held  in  Wigg  v.  Shuttleworth,  13  East,  87;  Howe  v. 
Synge,  15  East,  440 ;  Mouys  v,  Leake,  8  Term  K.,  411 ;  Greenwood  t?.  The  Bishop 
of  London,  5  Taunt.,  727 ;  S.  C,  1  Marsh.,  292.  In  this  last  case,  the  court  took 
notice  of  the  true  line  of  distinction  between  the  cases,  namely,  between  those 
cases  where  the  statute  had  declared  the  instrument  taken  in  any  other  form 
than  that  prescribed  by  the  statute  to  be  utterly  void,  and  those  cases  where 
it  had  declared  the  instrument  void  only  as  to  the  illegal  act,  grant  or  convey- 
ance. It  was  the  case  of  conveyance  affected  with  simony,  so  far  as  the  next 
presentation  was  concerned,  but  conveying  the  advowson  in  fee.  On  this 
occasion  the  court  said :  ^^  There  can  be  no  doubt  that  t^e  conveyance  of  an 
advowson  in  fee,  which  is  of  itself  legal,  if  it  be  made  for  the  purpose  of  carry- 
ing a  simoniacal  contract  into  execution,  is  void  as  to  so  much  as  goes  to  effect 
that  purpose ;  and  if  the  sound  part  cannot  be  separated  from  the  corrupt,  it  is 
altogether  void.  It  is  not,  as  in  the  case  of  usury,  and  some  others,  avoided  by 
the  positive  and  inflexible  enactment  of  the  statute,  but  left  to  the  operation  of 
the  common  law,  which  will  reject  the  illegal  part  and  leave  the  rest  untouched 
if  they  can  be  fairly  separated."  Here  the  doctrine  was  applied  directly  to  the 
very  case  of  a  statute  prohibition. 

But  the  case  of  Doe  dem,  Thompson  v.  Pitcher,  6  Taunt.,  359 ;  S.  C,  2  Marsh, 
61,  contains  a  still  more  full  and  exact  statement  of  the  doctrine.  It  was  a  case 
supposed  to  be  affected  by  the  prohibitions  of  the  statute  of  charitable  uses.  9 
Geo.  II.,  c.  36.    Lord  Chief  Justice  Gibbs,  in  delivering  the  opinion  of  the  court, 

addressing  himself  to  the  argument  that  if  the  deed  was  void  as  to  part  it 
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must  be  void  as  to  the  whole,  said :  "  If  the  objection  had  been  derived  from 
the  common  law,  it  is  admitted  that  would  not  be  the  consequence.  But  it  is 
nrged  that  the  statute  makes  the  whole  deed  void.  As  the  counsel  for  the 
plaintiff  puts  it,  there  is  no  difference  between  a  transaction  void  at  common 
law  and  void  by  statute.  If  an  act  be  prohibited,  the  construction  to  be  put  on 
a  deed  conveying  property  illegally  is,  that  the  clause  which  so  conveys  it  is 
void  equally,  whether  it  be  by  statute  or  common  law.  But  it  may  happen  that 
the  statute  goes  further,  and  says  that  the  whole  deed  shall  be  void  to  all  in- 
tents and  purposes ;  and  when  that  is  so,  the  court  must  so  pronounce,  because 
the  legislature  has  so  enacted,  and  not  because  the  transaction  prohibited  is  il- 
l^al.  I  cannot  find  in  this  act  any  words  which  make  the  entire  deed  void^ 
etc.  I  think  this  grant  of  that  interest  in  land,  which  by  the  terms  of  the  grant 
is  to  be  applied  to  a  charitable  use,  is  void,  and  that  the  deed,  so  far  as  it  passes 
other  lands  not  to  a  charitable  use,  is  good."  Such  is  the  clear  result  of  the 
English  authorities.  In  this  court  a  similar  doctrine  has  been  constantly  main- 
tained. It  was  acted  upon  in  the  case  of  the  Postmaster-General  v.  Early,  12 
Wheat.,  136.  It  was  taken  for  granted  in  Smith  u  The  United  States,  5  Pet., 
293,  where  the  objection,  indeed,  was  not  taken ;  but  the  bond  was  not  in  exact 
coniformity  to  the  statute  (act  of  the  16th  of  March,  1802,  c.  9,  §  16,  3  Stats,  at 
Large,  136)  under  which  it  was  given  by  a  paymaster.  It  was  also  directly 
before  the  court  in  Farrar  v.  United  States,  5  Pet.,  373,  where  the  bond,  taken 
under  the  act  of  the  7th  of  May,  1822,  §  1  (3  Stats,  at  Large,  697),  wholly 
omitted  one  of  the  clauses  required  by  the  statute  to  be  inserted  in  the  condition. 
The  court  there  entertained  no  doubt  as  to  the  validity  of  the  bond,  and  only 
expressed  a  doubt  whether  a  breach  which  was  within  the  direct  terms  of  the 
omitted  clause,  and  yet  which  fell  within  the  general  words  of  the  inserted 
clause,  could  be  assigned  as  a  good  breach  under  the  latter.  But  if  the  bond, 
being  a  statute  bond,  was  totally  void,  because  the  condition  did  not  conform  to 
all  the  requirements  of  the  act,  it  would,  have  been  wholly  useless  to  have  dis- 
cussed the  other  questions  arising  in  the  cause.  Upon  the  whole,  upon  this 
point  we  are  of  opinion  that  there  is  no  solid  distinction  in  cases  of  this  sort  be- 
tween bonds  and  other  deeds  containing  conditions,  covenants  or  grants,  not 
malum  in  ae^  but  illegal  at  the  common  law,  and  those  containing  conditions, 
covenants  or  grants  illegal  by  the  express  prohibitions  of  statutes.  In  each  case 
the  bonds  or  other  deeds  are  void  as  to  such  conditions,  covenants  or  grants 
which  are  illegal,  and  are  good  as  to  all  others  which  are  legal  and  unexcep- 
tionable in  their  purport.  The  only  exception  is  when  the  statute  has  not 
confined  its  prohibitions  to  the  illegal  conditions,  covenants  or  grants,  but  has 
expressly,  or  by  necessary  implication,  avoided  the  whole  instrument  to  all  in- 
tents and  purposes. 

§  187.  An  (ict  of  congress  prescribing  the  form  of  official  bonds  without  negO' 
tive  words  is  directory. 

It  has  been  urged,  however,  in  the  present  case,  that  the  act  of  1816,  c.  69, 
does,  by  necessary  implication,  prohibit  the  taking  of  any  bonds  from  paymas- 
ters other  than  those  in  the  form  prescribed  by  the  sixth  section  of  the  act,  and, 
therefore,  that  bonds  taken  in  any  other  form  are  utterly  void.  We  do  not 
think  so.  The  act  merely  prescribes  the  form  and  purport  of  the  bond  to  be 
taken  of  paymasters  by  the  war  department.  It  is  in  this  respect  directory  to 
that  department,  and  doubtless  it  would  be  illegal  for  that  department  to  insist 
upon  a  bond  containing  other  provisions  and  conditions  differing  from  those  pre* 

scribed  or  required  by  law.    But  the  act  has  nowhere  declared  that  all  other 
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bonds,  not  taken  in  the  prescribed  form,  shall  be  utterly  void ;  nor  does  such  an 
implication  arise  from  any  of  the  terms  contained  in  the  act,  or  from  any  prin- 
ciples of  public  policy  which  it  is  designed  to  promote.  A  bond  may,  by  mutual 
mistake  or  accident,  and  wholly  without  design,  be  taken  in  a  form  not  pre- 
scribed by  the  act.  It  would  be  a  very  mischievous  interpretation  of  the  act  to 
suppose  that,  under  such  circumstances,  it  was  the  intendment  of  the  act  that 
the  bond  should  be  utterly  void.  Nothing,  we  think,  but  very  strong  and  ex- 
press language  should  induce  a  court  of  justice  to  adopt  such  an  interpretation. 
Where  the  act  speaks  out  it  would  be  our  duty  to  follow  it ;  where  it  is  silent,  it 
is  a  sufficient  compliance  with  the  policy  of  the  act  to  declare  the  bond  void,  as^ 
to  any  conditions  which  are  imposed  upon  a  party  beyond  what  the  law  requires. 
This  is  not  only  the  dictate  of  the  common  law  but  of  common  sense.  We 
think,  then,  that  the  present  bond,  so  far  as  it  is  in  conformity  with  the  act  of 
1816,  c.  69,  is  good ;  and  for  any  excess  beyond  that  act,  if  there  be  any  (on 
which  we  do  not  decide),  is  void  pro  tanto.  The  breach  assigned  is  clearly  of  a 
part  of  the  condition  (viz.,  to  account  for  the  public  moneys),  which  is  in  con- 
formity to  the  act,  and  therefore  action  is  well  maintainable  therefor.  The  case 
of  the  Supervisors  of  Alleghany  County  v.  Van  Campen,  3  Wend.,  48,  proceeded 
upon  grounds  of  a  similar  nature. 

§  188.  Officer,'  appoifihnent;  official  bond;  stireties;  estoppel. 

Before  concluding  this  opinion,  it  may  be  proper  to  take  notice  of  another 
objection  raised  by  the  third  plea,  and  pressed  at  the  argument.  It  is  that 
Hsill  was  not  entitled  to  act  as  pa3'master  until  he  had  given  the  bond  required 
by  the  act  of  1816,  in  the  form  therein  prescribed,  and  that,  not  having  given 
any  such  bond,  he  is  not  accountable  as  paymaster  for  any  moneys  received 
by  him  from  the  government.  We  are  of  a  different  opinion.  Hall's  appoint-^ 
ment  as  paymaster  was  complete  when  his  appointment  was  duly  made  by  the- 
president,  and  confirmed  by  the  senate.  The  giving  of  the  bond  was  a  mere 
ministerial  act  for  the  security  of  the  government,  and  not  a  condition  prece- 
dent to  his  authority  to  act  as  paymaster.  Having  received  the  public  moneys 
as  paymaster,  he  must  account  for  them  as  paymaster.  Indeed,  the  condition 
of  the  bond  having  recited  that  he  was  appointed  paymaster  of  the  rifle  regi- 
ment, he  and  his  sureties  are  estopped  to  deny  the  fact,  and  by  the  terms  of 
their  contract  they  undertake  that  ^^  he  shall  regularly  account,  when  thereto 
required,  for  all  moneys  received  by  him  as  paymaster  aforesaid.^' 

§  189.  Misnomer  of  obligee  in  bond  is  cured  by  averment  of  identity. 

The  misdescription  of  the  corporate  or  politic  name  of  the  plaintiffs  in  the 
bond,  by  calling  them  "The  United  States  of  North  America,"  instead  of 
America,  is  cured  by  the  averment  of  identity  in  the  declaration ;  and,  indeed, 
it  has  not  been  insisted  on  at  the  argument.  Upon  the  whole,  we  are  of  opinion 
that  the  third  and  fifth  pleas,  upon  which  the  circuit  court  gave  judgment  in 
favor  of  the  defendant,  are  bad  in  law,  and  therefore  the  judgment  ought  to 
be  reversed,  and  judgment  thereon  be  entered  in  favor  of  the  United  States^ 
and  the  cause  remanded  to  the  circuit  court  for  further  proceedings. 

UNITED  STATES  v.  LINN. 
(15  Peters,  290-318.    1841.) 

Opinion  by  Mr.  Justice  Thompson. 

Statement  of  Facts. — This  case  comes  from  the  circuit  court  of  the  United 
States  for  the  state  of  Illinois,  on  a  certificate  of  division  of  opinion  upon  the^ 
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following  points:  1.  Whether  the  obligation  set  out  in  the  second  and  third 
counts  in  the  declaration,  being  without  seal,  is  a  bond  within  the  act  of  con- 
gress (3  Stats,  at  Large,  571).  2.  Whether  sach  instrument  is  good  at  common 
law. 

§  1 90.  An  cHiffcUion  without  a  seal  is  not  a  bond  within  an  act  of  congress 
Tejuirinff  security  iy  hand. 

Upon  the  first  point  no  doubt  can  exist.  There  being  no  seal  to  the  instru- 
ment, it  is  not  a  bond.  This  point  was  abandoned  by  the  attorney-general  oa 
the  argument,  and  the  question  must,  of  course,  be  answered  in  the  negative. 
And  as  the  act  of  congress  directs  the  security  to  be  taken  by  bond,  this  answer 
necessarily  implies  that  the  instrument  now  in  question  is  not  in  form  the  in- 
strument required  by  the  act  of  congress.  And  the  second  point  presents  the 
broad  question  whether  the  instrument  is  good  and  binding  at  common  law, 
independent  of  the  statute,  as  to  the  mere  form  of  the  security. 

§  191  •  A  voluntary  security  in  the  form  of  the  bond  required  from  an  officer- 
ly  an  act  of  congreesj  taken  by  the  United  States  instead  of  a  bondj  is  valid  at 
common  law^  \f  the  act  contains  no  negative  words. 

If  this  is  a  contract  entered  into  by  competent  parties,  and  for  a  lawful  pur- 
pose, not  prohibited  by  law,  and  is  founded  upon  a  sufficient  consideration,  it  is- 
a  valid  contract  at  common  law.  In  the  case  of  The  United  States  v.  Tingey,. 
5  Pet,  115  (§§  181, 182,  sv^ra)^  it  was  held  by  this  court  that  the  United  States, 
being  a  body  politic,  have  a  capacity  to  enter  into  contracts,  and  take  bonds  or 
securities  within  the  sphere  of  their  constitutional  powers^  and  appropriate  to 
the  just  exercise  of  those  powers,  through  the  instrumentality  of  the  proper  de- 
partment to  which  those  powers  are  intrusted,  whenever  such  bonds  or  con- 
tracts are  not  prohibited  by  law,  although  the  making  such  contracts  or  taking 
such  bonds  may  not  have  been  prescribed  by  any  pre-existing  legislative  act. 
From  this  it  follows  that  a  voluntary  contract  or  security  taken  by  the  United 
States  for  a  lawful  purpose,  and  upon  a  good  consideration,  although  not  pre- 
scribed by  any  law,  is  not  utterly  void.  That  the  instrument  in  question  was 
taken  for  a  lawful  purpose  cannot  be  questioned.  It  was  taken  to  secure  the 
faithful  performance  of  duties  imposed  by  law  upon  a  receiver  of  public  money. 
Although  the  question  came  up  in  the  circuit  court  upon  a  demurrer  to  the 
declaration,  the  point  certified  does  not  involve  any  inquiry  respecting  the  suffi- 
ciency of  the  declaration.  The  declaration  is  referred  to  merely  for  a  descrip- 
tion of  the  instrument  upon  which  the  question  arose.  And  if  the  instrument 
can  be  made  valid  and  binding  at  common  law  by  any  averments  and  legal 
evidence,  the  question  must  be  answered  in  the  affirmative. 

This  instrument,  as  set  out  in  the  second  and  third  counts  in  the  declaration, 
bears  date  on  the  1st  day  of  April,  in  the  year  1836,  reciting  that  the  president 
of  the  United  States  had,  pursuant  to  law,  appointed  the  said  William  Linn  to 
be  receiver  of  public  money  for  the  district  of  lands  subject  to  sale  at  Yan- 
dalia^  in  the  state  of  Illinois,  for  the  term  of  four  years  from  the  12th  day  of 
January,  in  the  year  1835,  by  commission  bearing  date  on  the  12th  of  Febru- 
ary, 1835.  That  the  said  defendants  did  then  and  there,  in  and  by  said  instru- 
ment in  writing,  by  the  names,  contractions,  abbreviatipns,  and  descriptions, 
etc.  (naming  all  the  defendants),  acknowledge  themselves  to  be  held  and  firmly 
bound  unto  the  said  plaintiff  in  the  sum  of,  and  promised  to  pay  unto  the  said 
plaintiffs,  $100,000  of  money  of  the  United  States;  to  which  payment,  well  and 
truly  to  be  made,  they,  the  said  defendants,  bound  themselves  jointly  and  sev- 
erally, their  joint  and  several  heirs,  executors  and  administrators,  by  the  said 
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instrument  in  writing;  which  said  instrument  in  writing  was,  however,  to  be 
void  and  of  none  effect,  in  case  and  upon  the  condition  that  the  said  WiUiam 
Linn  should  faithfully  execute  and  discharge  the  duties  of  his  office  of  receiver 
of  public  moneys  as  aforesaid ;  otherwise  the  said  instrument  in  writing  should 
abide  and  remain  in  full  force  and  virtue.  And  the  question  is  whether  this  in- 
strument is  binding  at  common  law,  as  a  security  for  the  faithful  discharge  of  the 
duties  of  receiver  of  public  moneys  by  William  Linn.  The  argument  urged  to  the 
court  against  the  validity  of  this  instrument  has  been  presented  under  the  fol- 
lowing heads :  1.  That  the  writing  is  without  consideration.  2.  If  not  with- 
out consideration,  it  was  a  past  and  executed  consideration.  3.  That  it  is 
contrary  to  the  policy  of  the  act  of  congress,  and  so  void. 

The  recital  in  the  instrument  is  that  the  president  of  the  United  States,  pur- 
suant to  law,  had  appointed  the  said  William  Linn  receiver  of  public  money 
for  the  district  of  land  subject  to  sale  ajt  Yandalia,  in  the  state  of  Illinois,  for 
the  term  of  four  years  from  the  12th  of  January,  1835,  and  who  was  duly  com- 
missioned for  that  purpose;  and  he  was  accordingly,  by  the  laws  of  the  United 
States,  entitled  to  receive  the  same  compensation  and  emoluments,  and  subject 
to  the  same  duties  in  every  respect  in  relation  to  the  lands  to  be  disposed  of  at 
his  office,  as  are  or  may  be  by  law  provided  in  relation  to  the  receivers  of  pub- 
lic money  in  other  offices  established  for  the  sale  of  public  lands,  and  was  by 
law  required  to  give  security  in  the  same  manner  and  sum  as  other  receivers  of 
public  moneys  for  the  sale  of  public  lands.  4  Story,  2374,  art.  26,  June,  1834 
(4  Stats,  at  Large,  686). 

§  1 92.  the  emoluments  of  the  office  are  a  sufficient  consideration  for  such 

oiligation. 

These  emoluments  were  the  considerations  allowed  him  for  the  execution  of 
the  duties  of  his  office ;  and  his  appointment  and  commission  entitled  him  to 
receive  this  compensation,  whether  he  gave  any  security  or  not.  His  official 
rights  and  duties  attached  upon  his  appointment.  This  was  so  held  by  this 
court  in  the  case  of  The  United  States  v.  Bradley,  10  Pet.,  364- (§§  183-189, 
supra).  The  court  there  say  it  has  been  objected  that  Hall  was  not  entitled  to 
act  as  paymaster  until  he  had  given  the  bond  required  by  the  act  of  1816  (3 
Stats,  at  Large,  297),  in  the  form  therein  prescribed;  and  that,  not  having 
given  any  such  bond,  he  is  not  accountable,  as  paymaster,  for  any  moneys  re- 
ceived by  him.  We  are,  say  the  court,  of  a  different  opinion.  Hall's  appoint- 
ment as  a  paymaster  was  complete  when  his  appointment  was  duly  made  by 
the  president,  and  confirmed  by  the  senate.  The  giving  the  bond  was  a  mere 
ministerial  act,  for  the  security  of  the  government,  and  not  a  condition  prece- 
dent to  his  authority  to  act  as  a  paymaster.  Having  received  the  public  mon- 
eys as  paymaster,  he  must  account  for  such  money.-  According  to  this  doctrine, 
which  is  undoubtedly  sound,  Linn  was  a  receiver  de  jure^  as  well  as  de  fa^sto^ 
when  the  instrument  in  question  was  given.  And  although  the  law  requiring 
security  was  directory  to  the  officers  intrusted  with  taking  such  security,  Linn 
was  under  a  legal  as  well  as  a  moral  obligation  to  give  the  security  required  by 
law ;  and,  being  entitled  to  the  compensation  and  emoluments  attached  to  the 
office,  which  by  his  commission  was  to  continue  for  four  years  from  the  12th 
of  January,  1835,  this  was  a  sufficient  consideration  appearing  on  the  face  of 
the  instrument  to  support  the  promise.  A  benefit  to  the  promisor,  or  damage 
to  the  promisee,  constitutes  a  good  consideration.  5  Cranch,  150;  2  Pet,  182. 
If  Linn  received  a  sufficient  consideration  to  uphold  the  promise  on  his  part,  it 
was  sufficient  to  bind  the  sureties.    There  was  no  necessity  for  any  considera- 
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tion  passing  directly  between  the  plaintiffs  and  the  sureties.  It  was  one  entire 
and  original  transaction;  and  the  consideration  which  supported  the  contract 
of  Linn  supported  that  of  his  sureties.  If  the  contract  between  the  plaintiffs 
and  Linn  had  been  executed  and  perfectly  past,  before  the  other  defendants 
becaihe  sureties,  so  that  their  promise  and  undertaking  could  not  connect  itself 
with  the  original  contract,  it  would  have  required  a  distinct  consideration. 
But  the  whole  being  one  entire  and  original  contract,  and  not  collateral  on  the 
part  of  the  sureties,  the  consideration  received  by  Linn  was  sufficient  to  sup- 
port the  contract  on  the  part  of  his  sureties.  8  Johns.,  37;  Cro.  EUz.,  137;  3 
Bur.,  1886. 

§  198.  «w^/t  consideration  is  not  pasty  hut  continuing, 

2.  This  was  not  a  past  and  executed  consideration.  The  mere  appointment 
of  Linn,  as  receiver  of  public  money,  was  not  the  consideration  of  the  con- 
tract, but  the  emoluments  and  benefit  resulting  from  the  appointment  formed 
the  consideration.  It  Wcas  a  continuing  consideration,  running  with  his  contin- 
uance in  office,  and  existed  in  full  force  at  the  time  the  instrument  in  question 
was  signed.  This  appears  from  the  recitals  in  the  contract.  ^The  term  of  office 
was  four  years  from  the  12th  of  January,  1835. 

§  194.  such  obligation  is  not  void  as  against  public  policy. 

3.  But  it  has  been  very  strongly  pressed  upon  the  court  that  it  is  against  the 
policy  of  the  act  of  congress  to  allow  security  to  be  taken  otherwise  than  by  a 
bond.  It  may  be  well  questioned  whether  this  objection  comes  properly  under 
consideration  in  the  question  certified  to  this  court,  which  is  simply  whether 
this  instrument  is  good  at  common  law.  This,  in  strictness,  presents  the  ques- 
tion entirely  independent  of  the  statute,  and  as  if  no  statute  had  ever  been 
passed  on  the  subject.  But  we  do  not  wish  to  confine  ourselves  to  this  narrow 
view  of  the  question.  The  act  of  congress  under  which  this  instrument  was 
taken  (2  Stats,  at  Large,  76 ;  1  Story,  786,  §  6)  directs  that  a  receiver  of  public 
moneys  shall,  before  he  enters  upon  the  duties  of  his  office,  give  bond,  with 
approved  security,  in  the  sum  of  $10,000,  for  the  faithful  discharge  of  his  trust. 
The  statute  does  not  profess  to  give  the  precise  form  of  the  bond.  It  is  only  a 
general  direction  to  give  a  bond  for  the  faithful  discharge  of  the  trust.  There 
are  no  negative  words  in  the  act,  or  anything  by  implication  or  otherwise,  to 
make  void  a  security  taken  in  any  other  form ;  nor  is  there  anything  in  reason 
or  sound  principle  that  should  lead  to  such  a  conclusion.  Had  it  been  deemed 
by  congress  of  such  importance  as  is  now  attached  to  it,  it  is  reasonable  to 
suppose  that  securities  taken  otherwise  than  by  bond  would  have  been  declared 
void.  The  only  objection  urged  against  the  validity  of  this  instrument  is  that 
it  has  no  seals  annexed  to  the  names  of  the  signers.  In  every  other  respect  it 
is  not  pretended  but  that  it  conforms  precisely  to  the  requirements  of  the  stat- 
ute. And  what  is  the  real  difference  between  an  instrument  under  seal  and 
one  not  under  seal  ?  The  only  material  difference  is  that,  in  the  one  case,  the 
seal  imports  a  consideration,  and  in  the  other  it  must  be  proved.  There  ought 
to  be  some  very  strong  grounds  to  authorize  a  court  to  declare  an  instrument 
absolutely  void  which  has  been  voluntarily  made  upon  a  good  consideration, 
and  delivered  to  the  par^y  for  whose  benefit  it  was  intended.  There  is  in  this 
case  no  principle  of  public  policy  or  morality  violated.  But,  on  the  contrary, 
the  object  and  purpose  for  which  the  instrument  was  given  was  in  furtherance 
of  the  provisions  of  the  statute  and  in  compliance  with  the  legal  and  moral 
obligations  imposed  upon  the  receiver  of  public  moneys.  The  act  of  congress 
directs  a  bond  to  be  taken  in  the  penalty  of  |10,000.    Suppose  a  bond  should 
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be  taken  in  the  penalty  of  $20,000,  woold  it  on  that  account  be  void?  If  it 
must  pursue  the  precise  directions  of  the  act,  it  certainly  would  be  void.  The 
authority  given  to  the  president  to  increase  the  amount  of  the  bonds  was  not 
passed  until  the  year  1820  (3  Stats,  at  Large,  582 ;  3  Story,  1790),  and  if  any 
departure  from  the  precise  form  of  the  security  directed  by  the  statute  would 
make  void  the  bond,  an  increase  of  the  penalty  would  have  had  that  effect^ 
before  the  act  of  1820.  The  act  directs  a  bond  to  be  given  with  approved 
security.  The  nature  of  this  security  is  not  prescribed.  A  mortgage  or  any 
other  approved  security,  voluntarily  given,  would  no  doubt  be  valid ;  and  it 
would  be  no  very  forced  interpretation  of  this  act  to  consider  this  instrument 
as  such  security.  It  will  be  seen,  from  the  recital,  compared  with  the  date  of 
this  instrument,  that  it  was  given  long  after  the  appointment  of  Linn.  Why 
and  under  yvhat  circumstances  it  was  given  does  not  appear;  nor  is  it  important 
bere  to  inquire.  Should  that  become  necessary,  the  proper  time  to  inquire 
into  that  matter  will  be  upon  the  trial  of  the  cause. 

The  point  now  presented  to  this  court  is  a  single  and  abstract  question ; 
whether  this  instrument  is  good  at  common  law.  It  is  argued  that  this  instru- 
ment is  absolutely  void,  on  the  ground  that  it  is  against  the  policy  of  the  act 
to  permit  security  to  be  taken  in  any  other  form  than  is  prescribed  by  the  act. 
In  a  certain  sense  this  may  be  true.  It  is  the  duty  of  all  public  officers  in- 
trusted with  the  execution  of  powers  delegated  to  them  to  pursue  the  directions 
of  the  law  conferring  the  power.  But  to  construe  all  such  laws  as  a  special 
delegation  of  authority,  to  be  strictly  and  literally  pursued,  and  to  consider 
every  departure  from  it  as  done  without  authority  and  absolutely  void,  would 
frequently  be  defeating  the  very  object  and  purpose  for  which  the  law  is  made, 
and  ought  not  to  receive  such  a  construction,  unless  the  statute  itself  declares 
all  sach  acts  void.  But  if  the  mere  omission  to  put  seals  to  the  instrument  shall 
make  it  void,  every  other  departure  from  a  strict  and  literal  compliance  with 
the  direction  of  the  act  would  make  void  the  security.  This  has  not  been  the 
light  in  which  this  court  have  viewed  analogous  cases.  In  the  case  of  The 
United  States  v.  Bradley,  10  Pet.,  364,  already  referred  to,  the  court  say :  "  It 
has  been  urged  that  the  act  of  1816,  c.  69,  does,  by  necessary  implication,  pro- 
hibit the  taking  of  any  bonds  from  paymasters  other  than  those  in  the  form 
prescribed  by  the  sixth  section  of  the  act ;  and,  therefore,  that  bonds  taken  ia 
any  other  form  are  utterly  void.  We  do  not  think  so.  The  act  merely  pre- 
scribes the  form  and  purport  of  the  bond  to  be  taken  of  paymasters  by  the 
ivar  department.  It  is  in  this  respect  directory  to  that  department;  and  doubt- 
less it  would  be  illegal  for  that  department  to  Insist  upon  a  bond  containing 
other  provisions  and  conditions,  differing  from  those  prescribed  or  required  by 
law.  But  the  act  has  nowhere  declared  that  all  other  bonds,  not  taken  in  the 
prescribed  form,  shall  be  utterly  void.  Nor  does  such  an  implication  arise 
from  any  of  the  terms  contained  in  the  act,  or  from  any  principles  of  public 
policy  which  it  is  designed  to  promote.  A  bond  may,  by  mutual  mistcJie  or 
accident,  and  wholly  without  design,  be  taken  in  a  form  not  prescribed  by  the 
act.  It  would  be  a  very  mischievous  interpretation  of  the  act  to  suppose  that, 
under  such  circumstances,  it  was  the  intendment  of  the  act  that  the  bond 
should  be  utterly  void.  Nothing,  we  think,  but  very  strong  and  express  lan- 
guage should  induce  a  court  of  justice  to  adopt  such  an  interpretation.  Where 
the  act  speaks  out,  it  would  be  our  duty  to  follow  it.  Where  it  is  silent,  it 
is  a  sufficient  compliance  with  the  policy  of  the  act  to  declare  the  bond  void 

as  to  anj^  conditions  which  are  imposed  upon  a  party  beyond  what  the  law 
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requires.    This  is  not  only  the  dictate  of  the  common  law,  but  of  common 
sense." 

The  act  under  which  the  security  in  that  case  was  taken  is  substantially  the 
same  as  the  one  under  which  the  instrument  now  in  question  was  token. 
3  Story,  1575.  It  requires  the  paymaster  to  give  good  and  sufficient  bond  to 
the  United  States,  fully  to  account  for  all  moneys  and  public  property  which 
he  may  receive,  in  such  sums  as  the  secretary  of  war  shall  direct.  All  the 
reasons  urged  in  favor  of  the  validity  of  the  bond  in  that  case  apply  with 
equal  force  to  the  one  now  before  the  court.  The  only  departure  of  the  instru- 
ment from  the  directions  of  the  act  is  the  want  of  a  seal ;  and  this,  as  is  said 
in  the  case  against  Bradley,  may  have  been  omitted  by  mutual  mistake,  or  ac- 
cident, and  wholly  without  design.  We  think  that  the  mere  want  of  seals  id 
not  such  a  departure  from  the  act  as  to  warrant  the  court  upon  any  supposed 
principles  of  public  policy  to  pronounce  this  instrument  utterly  void,  it  being 
good  at  common  law,  and  given  in  furtherance  of  the  great  object  of  the 
statute,  and  as  security  for  the  faithful  discharge  of  the  duties  required  of  the 
office.  We  are  accordingly  of  opinion  that  the  second  question  must  be  an- 
swered in  the  affirmative 

JusnoBB  Stobt,  M'Lban  and  Baldwin  dissented. 

UNITED  STATES  v.  HODSON. 
(10  WaUace,  80(M09.    1S70.) 

Opinion  by  Mk.  Justioe  Swatne. 

Statement  of  Facts. —  This  is  a  writ  of  error  to  the  circuit  court  of  the 
United  States  for  the  district  of  Wisconsin.  The  action  was  debt  upon  a  penal 
bond  in  the  sum  of  $5,000.  The  condition  was  not  set  out  and  no  breaches 
were  alleged  in  the  declaration.  The  declaration  was  framed  to  recover  the 
penalty.  The  defendants  craved  oyer  of  the  condition,  and  it  was  given.  It  is 
set  out  in  the  record,  and  is  substantially  as  follows :  That  William  Hodson  had 
applied  to  the  collector  of  internal  revenue  for  the  second  collection  district  in 
the  state  of  Wisconsin  for  license  as  a  distiller  at  Turtleville,  in  that  state,  and 
that  if  the  said  William  Hodson  should  faithfully  conform  to  all  the  provisions 
of  an  ^  act  to  provide  internal  revenue  to  support  the  government,  and  to  pd.y 
interest  on  the  public  debt,  and  for  other  purposes,"  approved  June  80,  1864, 
and  such  other  acts  as  now  are  or  may  be  hereafter  in  this  behalf  enacted,  then 
the  above  obligation  to  be  void,  otherwise  to  remain  in  full  force. 

The  defendants  pleaded  performance.  The  plaintiffs  thereupon  replied  and 
assigned  the  following  breaches  in  their  replication :  (1)  That  the  defendant 
Hodson  did  manufacture  a  large  quantity  of  distilled  spirits,  to  wit,  one  hun- 
dred thousand  gallons,  and  did  neglect  to  make  a  true  entry  and  report  of  the 
same,  and  did  not  from  day  to  day  make  a  true  entry  in  a  book  kept  for  that 
purpose  of  the  number  of  gallons  by  him  distilled,  and  also  of  the  number  of 
gallons  by  him  placed  in  warehouse,  and  of  the  number  of  gallons  by  him  sold 
and  removed  for  consumption  and  sale,  and  the  proof  thereof,  and  that  he  did 
not  cause  the  same  to  be  done.  (2)  That  the  said  Hodson  did  not  conform  to 
the  provisions  of  said  act  and  acts  in  this,  to  wit,  that  he  did  sell  and  remove 
from  his  distillery,  for  consumption  and  sale,  a  large  quantity  of  distilled  spirits 
manufactured  by  him,  to  wit,  fifty  thousand  gallons,  and  did  neglect  to  render 

to  the  assessor  or  assistant  assessor  of  the  said  second  collection  district^  etc.,  a 
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true  account  in  duplicate,  taken  from  bis  books,  of  the  number  of  gallons  of 
spirits  distilled  by  him,  and  also  of  the  number  of  gallons  sold  and  removed  for 
consumption  and  sale.  (3)  That  the  said  Hodson  did  not  conform  to  the  laws 
aforesaid  in  this,  to  wit,  that  he  did  remove  from  his  distillery  a  large  quan- 
tity, to  wit,  one  hundred  thousand  gallons  of  spirits,  then  and  there  by  him 
manufactured,  upon  which  duties  were  by  law  imposed,  and  which  duties  he 
neglected  to  pay.  (4)  And  that  the  said  Hodson  did  not  conform  to  the  pro 
visions  of  the  laws  aforesaid  in  this,  to  wit,  that  he  did  manufacture  a  large 
quantity  of  spirits,  to  wit,  one  hundred  thousand  gallons,  and  did  remove  the 
same  from  his  distillery  for  consumption  and  sale,  before  the  same  were  in- 
spected, gauged  and  branded  by  an  inspector  appointed  to  perform  such  duties, 
and  did  neglect  to  cause  the  spirits  so  removed  to  be  inspected,  gauged  and 
branded  before  the  same  were  removed,  as  aforesaid. 

The  defendants  filed  a  rejoinder,  specially  traversing  each  of  the  breaches 
assigned,  and  concluded  to  the  country.  This  put  the  cause  at  issue.  Upon 
the  trial  the  United  States  offered  in  evidence  the  bond  and  proof  of  the  several 
breaches.  The  defendants  objected  to  the  evidence  upon  the  ground  that  the 
conditions  were  not  required  by,  aud  were  not  in  conformity  with,  the  statutes 
of  the  United  States.  The  court  sustained  the  objection  and  excluded  all  the 
evidence.  A  verdict  and  judgment  were  thereupon  rendered  for  the  defendants. 
The  United  States  excepted,  and  have  brought  this  ruling  here  for  review. 

§  195.  The  defendant  may^  after  oyer  of  ike  hond  iued  on^  raise  the  qtcesiiofh 
of  its  validity  at  any  stage  of  the  trial. 

The  only  inquiry  presented  for  our  consideration  is  the  validity  of  the  bond 
upon  which  the  suit  was  founded.  It  would  have  been  more  regular  to  raise 
.the  question  by  a  demurrer  after  oyer,  or  by  a  motion  in  arrest  of  judgment. 
But  if  the  bond  were  void  it  was  competent  for  the  defendants  to  raise  the 
objection  at  any  stage  of  the  trial.  The  court  was  not  bound  to  proceed  further^ 
when  it  became  clear  that,  whatever  the  verdict,  the  plaintiff  could  not  recover. 
To  proceed  with  the  trial  under  such  circumstances  would  have  been  idly  to 
waste  the  time  of  the  court  and  trifle  with  the  forms  of  justice. 

§  196.  Conditions  required  in  distillers^  bonds. 

The  bond  was  taken  under  the  fifty-third  section  of  the  act  of  June  30, 1864^ 
ch.  173  (13  Stat,  at  Large,  242).  That  section  required  a  bond  to  be  given  by 
every  licensed  distiller,  and  prescribes  its  conditions.  They  are  substantially : 
That  if  the  distiller  shall  use  any  additional  still  he  will  report  the  fact  to  the 
^assessor.  That  he  will  from  day  to  day  enter  in  a  book  to  be  kept  for  that 
purpose,  the  number  of  gallons  that  may  be  distilled,  and  the  quantity  of  grain 
he  may  use;  and  that  the  book  shall  be  open  at  all  times  to  the  inspection  of 
the  assessor.  That  he  will  render  to  the  assessor,  on  the  1st,  11th  and  21st 
days  of  each  month,  an  account  in  writing  of  the  number  of  gallons  distilled,  of 
the  number  placed  in  warehouse,  and  of  the  number  sold  or  removed  for  con- 
sumption and  sale,  and  also  of  the  quantity  of  grain  used  for  the  fractional  part 
of  a  month  next  preceding  the  report,  and  the  proof  thereof,  which  report  is  to 
be  verified  by  affidavit.  That  he  will  not  sell,  or  permit  to  be  removed  for  con-^ 
sumption  and  sale,  any  spirits  distilled  under  his  license  until  they  have  been 
inspected,  gauged,  proved,  and  entered  upon  his  books,  as  aforesaid.  And  that 
he  will  at  the  time  of  rendering  his  account  to  the  collector  pay  the  duty 
imposed  by  law  upon  such  spirits. 

It  is  not  denied  that  all  the  breaches  are  within  the  requirements  of  the  stat- 
ute touching  the  bond^  except  that  part  of  the  first  one,  which  is,  that  the 
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licensee  did  not,  from  day  to  day,  ^'  make  true  and  exact  entry  thereof,  in  a  book 
to  be  kept  for  that  purpose,  of  the  number  of  gallons  by  him  placed  in  ware- 
house, and  the  number  of  gallons  by  him  sold  and  removed  for  consumption 
and  sale,  and  the  proof  thereof."  It  is  said  the  statute  required  him  to  do  this^ 
but  did  not  require  him  to  give  a  bond  that  he  would  do  so.  The  statute 
required  the  bond  to  be  conditioned  that  he  would,  from  day  to  day,  enter  in  a 
book  to  be  kept  for  that  purpose,  the  number  of  gallons  distilled ;  that  the  book 
should  be  open  to  the  inspection  of  the  assessor ;  that  he  would  render,  at  the 
time  specified,  ^'an  exact  account  in  writing"  of  the  number  of  gallons  sold,  or 
removed  for  sale  and  consumption,  and  the  proof  thereof;  and  that  he  would 
not  sell,  or  permit  to  be  sold  or  removed,  for  consumption  or  sale,  any  spirits 
distilled  by  him  until  the  quantity  had  been  '^  duly  entered  upon  his  books,  as 
aforesaid."  Considering  these  provisions  together,  we  think  the  implication 
clear  that  they  require  such  an  account  to  be  kept  as  the  breach  alleges  was 
not  kept,  and  that  if  the  conditions,  as  prescribed,  had  been  set  out  at  length  in 
the  bond,  such  would  have  been  their  legal  effect.  The  first  part  of  the  fifty- 
seventh  section  is  silent  as  to  the  bond,  but  is  explicit  as  to  the  account,  and 
strongly  supports  the  conclusion  at  which  we  have  arrived.  The  question  must 
be  considered  in  the  light  of  the  entire  context  bearing  upon  the  subject.  What 
is  implied  in  a  statute  is  as  much  a  part  of  it  as  what  is  expressed.  United 
States  V.  Babbit,  1  Black,  55.  Bevenue  statutes  are  not  to  be  regarded  as  penal^ 
and  therefore  to  be  construed  strictly.  They  are  remedial  in  their  character^ 
and  to  be  construed  liberally,  to  carry  out  the  purposes  of  their  enactment. 
Cliquot's  Champagne,  3  Wall.,  145.  We  hold  this,  like  all  the  other  breaches, 
to  be  within  the  conditions  which  the  statute  enacts  the  bond  shall  contain.  In 
one  view  of  the  case,  this  fact  is  important;  in  another  and  perhaps  more  im- 
portant one,  it  is  no  wise  material.    Both  will  be  presently  considered. 

§  197.  A  voluntary  bond  given  to  the  United  States  for  a  lawful  purpose, 
upon  a  good  consideration^  is  validy  though  not  required  hy  positive  law. 

The  record  is  silent  as  to  any  coercion  or  duress.  The  bond  is,  therefore,  to 
be  considered  a  voluntary  one.  United  States  v.  Bradley,  10  Pet.,  345  (§§  183- 
189,  supra).  A  bond  in  this  form  is  not  prohibited  by  the  statute,  nor  is  it 
contrary  to  public  policy.  It  was  founded  upon  a  sufficient  consideration,  and 
was  intended  to  subserve  a  lawful  purpose. 

In  The  United  States  v,  Tingey,  5  Pet.,  127  (§§  181,  182,  supra)y  the  suit  was 
upon  the  bond  of  a  purser  in  the  navy.  The  statute  declared  '*  that  every  pur- 
ser, before  entering  on  the  duties  of  his  office,  shall  give  bond,  with  two  or 
more  sufficient  sureties,  in  the  penalty  of  $2,000,  conditioned  faithfully  to  per- 
form all  the  duties  of  purser  in  the  navy  of  the  United  States."  Act  of  March 
30, 1812  (2  Stat,  at  Large,  699,  ch.  47).  The  court  said,  "it  is  obvious  that  the 
xsondition  of  the  present  bond  is  not  in  the  terms  prescribed  by  the  act,  .  .  . 
and  it  is  not  limited  to  the  duties  or  disbursements  of  Deblois  as  purser,  but 
creates  a  liability  for  all  moneys  received  by  him,  and  for  all  public  property 
committed  to  bis  care,  whether  officially  as  purser  or  otherwise."  The  bond 
was  held  to  be  valid.  The  decision  was  put  upon  the  grounds  that  the  govern- 
ment had  the  capacity  to  make  the  contract,  that  the  United  States  were  a 
body  politic,  and  that,  as  incident  to  its  general  right  of  sovereignty,  it  was 
competent  to  enter  into  any  contract  not  prohibited  by  law,  and  found  to 
be  expedient  in  the  just  exercise  of  the  powers  confided  to  it  by  the  con- 
stitution.   Dugan  V.  The  United  States,  3  Wheat.,  172,  was  referred  to  as 

Bostaining  this  proposition.    It  was  remarked  that  a  different  principle  would 
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involve  a  denial  to  the  general  and  the  state  governments  of  the  ordi- 
nary rights  of  sovereignty.  In  conclusion  it  was  said,  in  relation  to  the  bond 
there  in  question :  "  The  XJnited  States  have  a  political  capacity  to  take  it.  We 
see  no  objection  to  its  validity  in  a  legal  or  moral  view."  Tingey,  who  was  a 
surety,  pleaded,  among  other  things,  in  the  court  below,  that  the  bond  '^  was 
under  color  and  pretense  of  said  act  of  congress,  and,  under  color  of  office,  re- 
quired and  extorted  from  the  said  Deblois,  and  from  the  defendant,  as  one  of 
his  sureties,  against  the  form  and  effect  of  the  said  statutes,  by  the  then  secre- 
tary of  the  navy."  The  XJnited  States  demurred.  The  court  overruled  the 
demurrer,  and  gave  judgment  for  the  defendant.  The  United  States  prosecuted 
a  writ  of  error.     This  court  held  the  plea  sufficient  and  affirmed  the  judgment. 

In  the  case  of  The  XJnited  States  v.  Bradley,  10  Pet,  343,  the  views  of  the 
court  expressed  in  The  XJnited  States  v,  Tingey  were  restated,  and,  upon  the 
fullest  consideration,  were  reaffirmed.  XJnited  States  v.  Linn,  15  Pet.,  290 
(§§  190-194,  mpra\  was  an  action  against  a  receiver  of  public  moneys  and  his 
sureties.  The  statute  in  that  case  required  that  the  receiver  should  ^^  give  landj 
with  approved  security,  in  the  sum.  of  $10,000,  for  the  faithful  discharge  of  his 
trust"  The  instrument  given  was  without  seal,  and  was,  therefore,  not  the 
security  required  by  the  statute.  The  counsel  for  the  defendants  insisted  that 
the  instrument  was  void  for  the  reasons,  among  others,  that  it  was  not  the 
form  of  security  required  by  the  statute;  that  the  prescribing  of  one  security 
was  an  implied  prohibition  of  all  others,  and  that,  if  the  instrument  in  ques- 
tion could  be  sustained,  the  statute  might,  in  all  cases,  be  disregarded,  and  a 
mortgage  of  realty  or  personalty  or  any  other  imaginable  security  might  be 
substituted  for  that  which  the  statute  required.  The  court  responded :  "  If 
this  is  a  contract,  entered  into  b}^  competent  parties  and  for  a  lawful  purpose, 
not  prohibited  by  law,  and  is  founded  upon  a  sufficient  consideration,  it  is  a 
valid  contract  at  common  law."  "  A  mortgage,  or  any  other  approved  security 
voluntarily  given,  would  no  doubt  be  valid."  These  eases  are  conclusive  of  the 
question  before  us.  Their  authority  has  not  been  shaken  by  any  later  adjudi- 
cation ;  we  think  they  rest  upon  the  soundest  principles,  and  are  in  accordance 
with  a  wise  and  salutary  policy.  We  feel  no  disposition  to  re-examine  the 
propositions  they  affirm. 

§  198.  Where  a  hond  contains  legal  and  illegal  conditions^  and  they  are  aeve?^ 
ailcy  the  latter  may  he  disregarded. 

A  narrower  view  of  the  instrument  in  question  may  be  taken,  which  will 
also  maintain  its  validity  to  the  extent  of  the  breaches  assigned  in  the  declara- 
tion. It  is  a  settled  principle  of  law  that  where  a  bond  contains  conditions, 
some  of  which  are  legal  and  others  illegal,  and  they  are  severable  and  sepa- 
rable, the  latter  may  be  disregarded  and  the  former  enforced.  Applying  this 
prinjsiple  to  the  case  before  us,  all  which  this  instrument  contains  with  reference 
to  statutes  other  than  the  act  of  1864,  under  which  it  was  taken,  may  be  re- 
jected, and  the  generality  of  the  reference  to  that  act  may  be  so  limited  as  to 
include  only  what  is  covered  by  the  conditions  prescribed  by  the  statute,  as  if 
those  conditions  were  incorporated  and  set  out  in  the  bond  in  hose  verba,  Aa 
authority  exactly  in  point,  for  this  construction,  is  found  in  the  well-considered 
case  of  Ohio  v.  Findley,  10  Ohio,  51.  The  principal  in  the  bond  in  that  case 
was  a  county  treasurer.  The  bond  was  conditioned  that  he  should  perform  his 
official  duties  according  to  law.  The  statute,  as  in  the  case  before  us,  was  spe- 
cific in  its  requirements  as  to  what  the  bond  should  contain,  and  the  condition, 

it  was  admitted,  largely  exceeded  them.    The  court  said :  "  That  part  which  is 
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legal  is  marked  oat  in  the  statute  book  itself,  and  is  therefore  as  completely 
severable  from  the  rest  as  if  the  two  parts  were  separated  in  the  condition  of 
the  bond." 

§  1 99.  Utappd;  presumed  to  know  the  law. 

Bat  we  prefer  to  place  our  judgment  upon  the  broader  ground  marked  out 
by  the  adjudications  of  this  court,  to  which  we  have  referred.  Every  one  is 
presumed  to  know  the  law.  Ignorance  standing  alone  can  never  be  the  basis 
of  a  legal  right.  If  a  bond  is  liable  to  the  objection  taken  in  this  case  and  the 
parties  are  dissatisfied,  the  objection  shouklbe  made  when  the  bond  is  presented 
for  execution.  If  executed  under  constraint,  the  constraint  will  destroy  it 
But  where  it  is  voluntarily  entered  into^  and  the  principal  enjoys  the  benefits 
ivhich  it  is  intended  to  secure,  and  a  breach  occurs,  it  is  then  too  late  to  raise 
the  question  of  its  validity.  The  parties  are  estopped  from  availing  themselves 
of  such  a  defense.  In  such  oases  there  is  neither  injustice  nor  hardship  in  hold- 
ing that  the  contract  as  made  is  the  measure  of  the  rights  of  the  government 
and  of  the  liability  of  the  obligors.  Judgment  reversed,  and  the  cause  re- 
manded with  an  order  to  issue  a  vemre  de  novo. 

UNITED  STATES  v.  HUMASON. 
(Cirqait  Court  for  Oreg;oii:  5  Sawyer,  ^^-^1^    1879.) 

Opinion  by  Dsadt,  J. 

Statehent  of  Facts. —  This  action  is  brought  against  the  defendant  as  the 
•executrix  of  Orlando  Humason,  deceased,  one  of  the  sureties  upon  the  two 
bonds  given  by  the  late  William  Logan  to  the  United  States  as  Indian  agent 
for  Oregon.  The  defendant  demurs  to  the  complaint,  and  upon  the  argument 
assigned  as  cause,  that  the  penalty  of  the  bonds  in  excess  of  $2,000  was  unau- 
tlioriied  by  law,  and  they  are,  therefore,  so  far  illegal  and  void.  The  follow- 
ing are  the  material  facts  stated  in  the  complaint :  In  1861,  William  Logan, 
being  an  Indian  agent  in  Oregon,  together  with'  Orlando  Humason,  aforesaid, 
executed  a  bond  to  the  plaintiff  in  the  sum  of  $25,000,  conditioned  for  the 
faithful  performance  of  the  duties  of  his  office,  and  failed  to  account  for 
$1,006.06  of  the  public  moneys  received  by  him  as  such  agent  thereunder. 
That  on  July  1,  1862,  said  Logan  being  still  Indian  agent  as  aforesaid,  together 
"with  said  Humason,  executed  another  bond  to  the  plaintiff  in  the  sum  of 
$20,000,  upon  like  conditions,  and  failed  to  account  for  $7,678.66  of  the  public 
moneys  received  by  him  as  such  agent  thereunder. 

At  the  date  of  the  execution  of  these  bonds  it  was  provided  by  section  4,  act 
Jane  5,  1850  (9  Stat.,  437),  that  Indian  agents,  not  exceeding  three,  might  be 
appomted  for  Oregon,  who  shall  ^^  give  bond  as  now  required  by  law."  The 
only  provision  of  law  then  in  force  in  the  United  States  upon  the  subject  of  the 
bonds  of  Indian  agents  was  contained  in  sections  4  and  8  of  the  act  of  June  30, 
1834  (4  Stat,  785),  entitled  '^  An  act  to  provide  for  the  organization  of  the 
department  of  Indian  affairs,"  and  enacted  with  reference  to  twelve  agents 
for  Indians  east  of  the  Bocky  Mountains.  By  said  section  4  it  was  pro- 
vided that  such  agents  should  give  bond  '^  in  the  penal  sum  of  $2,000 ; "  and 
by  said  section  8  that  the  president  might,  '^  from  time  to  time,  require  such 
additional  security,  and  in  larger  amounts,  from  all  persons  charged  or  trusted, 
under  the  laws  of  the  United  States,  with  the  disbursement  or  application  of 
money,  goods  or  effects  of  any  kind  on  account  of  the  Indian  department" 
Section  2075  of  the  K  S. 
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§  200.  A  voluntary  handy  given  to  the  United  States  for  the  perfcrmance  qf 
d/utjfy  is  goody  if  there  he  no  statute  prescribing  a  different  hond. 

So  far  as  appears,  these  bonds  were  given  by  Logan  and  his  sureties  volun- 
tarily. They  relate  to  the  performance  of  duties  concerning  the  intercourse 
with  Indian  tribes  —  a  subject  within  the  jurisdiction  of  the  United  States  — 
and  are  an  appropriate  means  of  regulating  the  same.  In  the  absence,  then,  of 
any  statute  prescribing  a  bond  with  a  different  penalty  or  conditions,  these 
bonds  would  be  valid.  United  States  v.  Howell,  4  Wash.,  623 ;  United  States 
V.  Tingey,  5  Pet,  127  (§§  181,  182,  supra);  United  States  v.  Bradley,  10  id., 
j857  (§§  183-189,  supra).  But  there  was  a  statute  in  this  case  prescribing  th^ 
penalty  of  an  Indian  agent's  bond,  and  so  far  as  the  penalties  of  these  bonds  vary 
from  this  standard  they  are  illegal  and  void,  unless  authorized  by  said  sec- 
tion 8.  Dixon  V.  United  States,  1  Brock,  184;  United  States  v.  Howell,  supra; 
Farrar  v.  United  States,  5  Pet.,  388  (§§  489-494,  infra) ;  United  States  v.  Bradr 
ley,  svpra^  360 ;  Armstrong  v.  United  States,  Pet.  C.  C.,  47. 

§  201.  Under  the  act  of  1860^  Indian  argents  were  required  to  give  hond  in 
the  sum  of  $2,000,  a/nd  heing  persons  ^^  charged  and  trusted^'^  might  he  required 
hy  the  present  to  give  further  security. 

Section  4  of  the  act  of  June  5,  1850,  supra^  which  provides  that  Indian 
agents  appointed  for  Oregon  should  "  give  bond  as  now  required  by  law,'' 
necessarily  referred  to  the  provisions  of  the  act  of  June  30,  1834,  supra^  upon 
that  subject,  and  they  thereby  became,  in  effect,  a  part  of  such  act.  United 
States  t).  Babbit,  1  Black,  56.  Upon  these  premises  it  is  contended  by  counsel 
for  defendant  that  section  4  of  the  act  of  June  30,  1834,  prescribes  the  amount 
of  the  penalty  of  the  bond  of  Indian  agents  for  Oregon  at  $2,000,  and  that  the 
penalty  of  these  bonds  in  excess  of  that  amount  is  void.  In  support  of  this 
conclusion,  it  is  insisted  tliat  the  provisions  of  section  8  of  the  act  of  1834  are 
not  applicable  to  these  bonds  for  two  reasons:  1.  Because  it  does  not  appear 
irom  the  complaint  that  the  president  ever  made  any  order,  either  general  or 
special,  requiring  these  bonds  to  be  given  in  a  greater  amount  than  $2,000,  and 
therefore  they  were  so  given  contrary  to  law,  and  are  pro  tanto  void.  2.  That 
said  section  8  does  not  apply  to  Indian  agents,  as  they  are  not  ^'  persons  charged 
or  trusted  "  with  the  disbursement  or  application  of  money,  goods  or  effects  on 
account  of  the  Indian  department. 

Speaking  from  common  knowledge,  one  would  say  that  an  Indian  agent  in 
Oregon,  at  the  date  of  these  bonds,  was  a  person  largely  so  '^  charged  or 
trusted;  "  and  a  glance  at  the  provisions  of  the  act  of  1834  will  show  that  such 
charge  or  trust  was  contemplated  by  the  law-making  power.  By  section  3  of 
that  act  the  superintendent,  under  the  direction  of  the  president,  has  supervision 
over  the  official  conduct  and  accounts  of  agents.  Section  7  provides,  ^'  it  shall 
be  the  general  duty  of  Indian  agents  ...  to  manage  and  superintend  the 
intercourse  with  the  Indians  within  their  respective  agencies  agreeably  to  law;  ^ 
to  obey  the  instructions  of  the  secretary  of  war,  commissioner  and  superintendent 
of  Indian  affairs,  and  to  '^  carry  into  effect  such  regulations  as  may  be  prescribed 
by  the  president."  Section  12  directs  the  agent  to  be  "  pcesent  and  certify  to  the 
delivery  of  all  goods  and  money  required  to  be  paid  or  delivered  to  the  Indians." 
Sections  15  and  16  authorize  the  president,  under  certain  circumstances  and 
independent  of  any  treaty  stipulation,  to  furnish  Indians  with  rations,  goods,, 
anin^als  and  implements  of  husbandry;  and  section  17  authorizes  the  president 
to  prescribe  rules  for  carrying  this  or  other  acts  relating  to  Indian  affairs  into 
effect.    By  these  rules  an  agent  may  be  directly  "  charged  or  trusted  "  as  pro- 
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Tided  in  section  8  of  the  act  of  1834 ;  and  it  is  fair  to  presume  that  such  was 
the  case  with  the  principal  in  these  bonds^  for  the  condition  of  them  is  that  he 
will  faithfully  account  for  all  public  money  and  property  which  shall  come  to' 
his  hands,  while  it  appears  from  the  complaint  that  he  actually  did  receive 
large  suras  of  public  money  to  be  expended  and  accounted  for  as  Indian  agent. 
But  more  than  this,  the  act  directly  provides,  as  stated,  that  the  agent  shall 
superintend  the  Indians  of  his  agency  and  enforce  the  regulations  of  the  presi- 
dent, which  almost  necessarily  involve  the  disbursement  of  money  and  the  ap- 
plication of  property  for  the  supervision  of  an  agent's  accounts,  which  necessarily 
implies  disbursements,  and  for  the  agent's  presence  and  participation  in  the 
delivery  of  all  goods  and  money  to  the  Indians,  which  also  implies  that  he  is 
at  least  '^  charged  or  trusted  "  with  the  '*  application  "  of  the  same.  It  is  not 
necessary  that  this  charge  or  trust  should  be  solely  in  the  agent,  but  it  is  suffi- 
cient if  be  is  called  upon  to  act  in  conjunction  with  others  or  even  as  an 
inspector  or  witness  of  the  actions  of  such  others. 

But  there  are  other  acts  of  congress  in  force  at  the  date  of  the  execution  of 
these  bonds  which  bear  upon  this  section.  Section  8  of  the  act  of  1834  is 
prospective,  and  applies  whenever,  by  any  subsequent  legislation  or  executive 
regulation,  an  Indian  agent  is  required  to  disburse  or  apply  money  or  property 
on. account  of  the  Indian  department.  Section  1  of  the  act  of  March  3,  1857 
(11  Stat,  169,  sec.  2089,  R  S.),  authorizes  the  president  to  direct  the  payment 
of  money  to  Indians  or  Indian  tribes  by  the  superintendent,  in  the  presence  of 
the  agent  as  a  witness.  Section  1  of  the  act  of  June  27,  1846  (9  Stat.,  20,  sec. 
2092,  R  S.),  provides  that  '^  no  superintendent,  Indian  agent  or  other  disburs- 
ing officer  in  such  service  shall  have  advanced  to  him  on  Indian  or  public 
account  any  money  to  be  disbursed  in  future,"  until  he  has  settled  his  accounts 
for  the  preceding  year  and  the  balances  in  his  hand  are  ready  to  be  paid  over. 
By  this  act  it  is  distinctly  assumed  that  Indian  agents  are  disbursing  officers  in 
that  department  or  '^  service,"  and  so  they  were.  Of  this  there  can  be  no 
doubt,  silthough  their  powers  and  duties  in  this  respect  may  have  been  mainly 
prescribed  by  executive  regulation.  As  has  been  suggested  in  Oregon,  for  years 
prior  to  the  date  of  these  bonds,  it  was  a  matter  of  common  knowledge  that  the 
yearly  disbursements  of  the  Indian  agents  amounted  to  hundreds  of  thousands 
and  formed  an  important  item  in  the  circulation  and  business  of  the  country. 

It  is  also  suggested  for  the  defendant  that  the  executive  power  to  require 
^^  additional  security  "  from  agents  does  not  include  the  power  to  prescribe  the 
amount  of  the  original  bond.  "  Additional  security  "  may  be  either  a  new  or 
additional  bond  with  the  same  or  other  sureties  in  the  same  or  a  greater 
amount.  The  security  given  by  an  officer  for  the  performance  of  his  dutie? 
consists  as  well  in  the  amount  of  his  bond  as  the  number  and  character  of  his 
bondsmen,  and  an  additional  security  necessarily  implies  an  additional  bond  or 
one  in  a  greater  amount  or  with  more  responsible  sureties.  But  the  power  to 
lequire  "  additional  security  "  is  not  all  the  power  conferred  upon  the  president 
by  section  8  of  the  act  of  1834.  He  may  also  require  security  to  be  given  in 
*^  larger  amounts  "  —  that  is,  than  the  sum  of  $2,000,  as  prescribed  in  section  4 
of  said  act.  If  this  is  not  the  effect  of  the  clause  —  ^'  and  in  larger  amounts," 
it  has  no  signification  and  is  superfluous. 

§  202.  Official  acta  are  preaumed,  in  the  absence  of  proof  to  the  contrary^  to  he 
in  pursuance  of  law. 

As  to  the  first  of  these  objections  —  that  it  does  not  appear  from  the  com- 
plaint that  Logan  was  required  by  the  president  to  give  bond  in  an  amount 
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larger  thaa  $2,000, —  I  am  quite  clear  that  the  mere  giving  and  taking  the  bond 
in  such  an  amount  is  sufficient  to  warrant  the  presumption  that  he  was  so  re- 
quired, until  the  contrary  appears.  Official  duty  is  presumed  to  have  been 
regularly  performed,  and  therefore,  when  the  commissioner  of  Indian  aflFairs 
or  other  officer  of  the  Indian  department  took  these  bonds  from  Logan  in  an 
amount  larger  than  $2,000,  the  law  presumes  that  he  did  so  rightfully  rather 
than  otherwise,  by  the  direction,  general  or  special,  of  the  president.  The 
question  involving  an  official  act  of  the  executive  is  triable  by  the  knowledge 
of  the  court,  and  must  eventually  be  determined  by  it  from  an  exan^ination  of 
the  executive  records  and  proceedings.  If  no  such  direction  was  ever  given, 
then  there  was  no  authority  for  giving  or  taking  these  bonds  in  any  greater 
sum  than  $2,000,  and  all  in  excess  of  that  amount  is  void.  The  demurrer  is 
overruled. 

UNITED  STATES  v.  MASON. 
(Orcuit  Court  for  Ohio:  d  Bond,  188-189.    1808.) 

Opinion  by  the  Coubt. 

Statement  of  Facts. —  This  is  an  action  of  debt  against  Columbus  B.  Mason, 
on  his  bond  aa  a  deputy  postmaster  at  Circleville,  Ohio,  and  against  the  other 
defendants,  as  the  sureties  of  Mason.  The  declaration  sets  out  at  length  the 
oonditions  of  the  bond,  one  of  which  is  that  the  said  Mason,  as  a  deputy 
postmaster,  "shall  faithfully  account  with  the  United  States, in  the  manner 
directed  by  the  postmaster-general,  for  all  moneys,  postage  stamps,  stamped 
envelopes,  bills,  bonds,  notes,  drafts,  receipts,  vouchers  and  other  property  and 
papers  which  he,  as  postmaster,  or  as  agent  and  depositary  as  aforesaid,  shall 
receive  for  the  use  and  benefit  of  the  said  postoffice  department."  Various 
breaches  of  the  bond  are  assigned;  and,  among  others,  it  is  averred  that  Mason 
and  his  sureties  did  not  account  for  all  the  postage  stamps,  envelopes,  etc., 
i^eceived  by  Mason  from  time  to  time,  as  deputy  postniaster.  For  the  pur- 
pose of  a  decision  of  the  question  now  before  the  court,  it  is  not  necessary 
to  notice  the  other  breaches  assi^ed. 

The  sureties  have  filed  several  special  pleas,  setting  np  matters  of  defense  to 
the  action  on  the  bond.  Among  others  there  is  an  eighth  plea,  which  is,  in 
substance,  that  Mason,  as  deputy  postmaster,  faithfully  accounted  for  and  paid 
over  all  moneys  for  which  he  was  accountable,  and  which  is  claimed  as  due 
from  him,  "  except  such  part  thereof  as  may  have  arisen  as  proceeds  of  sales  of 
postage  stamps  and  stamped  envelopes,  if  any  ^uch  were  placed  in  his  bands, 
or  furnished  to  him  by  the  postmaster-general ; "  as  to  which  they  aver  that 
the  plaintiff  is  not  entitled  to  recover  against  them  as  sureties,  "  because  they 
say  the  said  Columbus  B.  Mason,  in  his  said  capacity  of  deputy  postmaster,  or 
otherwise,  was  not  an  assistant  treasurer,  or  a  designated  depositary  of  the 
United  States,  and  that  it  was  not  lawfully  competent  for  the  postmaster- 
general,  or  any  other  oflScer  or  agent  of  the  plaintiff,  to  furnish  to  him,  the 
said  Columbus  B.  Mason,  in  his  said  capacity  of  deputy  postmaster  or  other- 
wise, postage  stamps  or  stamped  envelopes  except  upon  payment  thereof  in 
advance."  To  this  plea  there  is  a  general  demurrer,  and  upon  that  the  question 
before  the  court  arises.  It  presents  the  single  inquiry  whether  the  sureties  in 
the  bond  of  an  assistant  postmaster  are  liable  for  postage  stamps  delivered  by 
the  postmaster-general  to  such  assistant,  for  which  he  has  failed  to  account.  It 
is  insisted  by  the  counsel  for  the  sureties  that  the  postmaster-general  had  no 

mthority,  under  any  law  of  the  United  States,  to  deliver  postage  stamps  or 
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stamped  envelopes  to  a  deputy  postmaster  but  upon  prepayment  for  them,  and 
that  the  sureties  are  not  responsible  for  a  failure  by  the  assistant  postmaster  to 
account  for  them  in  his  settlement  with  the  postoffice  department. 

§  208.  Statute  construed. 

The  deoision  of  the  question  depends  on  the  construction  to  be  given  to  a 
part  of  section  3  of  the  act  of  March  3,  1851  (9  Stat,  at  Large,  589),  which 
was  in  force  when  the  bond  was  executed.  The  first  clause  of  that  section 
provides  "  that  it  shall  be  the  duty  of  the  postmaster-general  to  provide  and  fur- 
nish to  all  deputy  postmasters,  and  to  all  other  persons  applying  and  paying  there- 
for, suitable  postage  stamps  of  the  denomination  of  three  cents,  and  of  such 
other  denominations  as  he  may  think  expedient,  to  facilitate  the  prepayment  of 
postages  provided  in  this  act."  Thus  the  issue  is  presented  whether  the  sureties 
are  liable  for  postage  stamps  delivered  to  a  deputy  postmaster,  or  to  any  other 
person,  without  prepayment  on  delivery ;  and  whether  the  postmaster-general 
is  authorized  to  deliver  them  to  a  deputy  except  on  such  prepayment.  And  it 
is  insisted  that  as  the  stamps  delivered  to  Mason,  the  deputy  postmaster,  were 
not  thus  paid  for,  but  charged  in  his  account  at  the  postoffice  department,  the 
sureties  are  not  liable  for  any  balance  appearing  to  be  due  from  him,  accruing 
from  his  failure  to  pay  or  account  for  such  stamps. 

It  may  be  noticed,  in  the  first  place,  that  the  bond  given  by  the  deputy  post- 
master, and  executed  by  his  sureties,  provides  that  Mason,  as  deputy  post- 
master, ^'  shall  faithfully  account  with  the  United  States,  in  the  manner  directed 
by  the  postmaster-general,  for  all  moneys,  postage  stamps,  .  *  .  .  which 
he,  as  postmaster,  or  as  agent  and  depositary,  shall  receive  for  the  use  and  ben- 
efit of  said  postoffice  department."  Such  was  the  express  undertaking  of  the 
parties  to  the  bond,  as  prepared  and  furnished  by  the  postmaster-general.  That 
officer  construed  the  section  of  the  law  referred  to  as  authorizing  him  to  deliver 
stamps  to  a  deputy  postmaster  without  requiring  prepayment.  He  has,  there- 
fore, made  special  provision  in  the  bond  for  the  liability  of  the  deputy  to  ac- 
count for  such  stamps;  and  the  sureties,  by  the  express  condition  of  the  bond; 
undertake  that  he  shall  so  account.  It  seems  to  the  court  to  be  the  plain  con- 
struction of  the  section  of  the  act  of  1851  referred  to,  that  the  postmaster- 
general  was  authorized  to  deliver  stamps  to  a  deputy  postmaster  without 
prepayment,  and  that  the  requirement  to  prepay  has  reference  to  persons  not 
deputy  postmasters  who  may  apply  for  stamps.  This  is  the  grammatical  con- 
struction of  the  words  of  the  section ;  and  there  are  strong  reasons  for  the 
conclusion  that  such  was  the  intention  of  congress.  The  provision  referred  to 
evidently  presupposes  that  under  the  security  afforded  by  the  official  bond  of  a 
deputy  postmaster,  he  may  be  intrusted  with  stamps,  at  the  discretion  of  the 
postmaster-general,  without  requiring  payment  upon  delivery.  But  as  to 
others  not  officially  connected  with  the  postoffice  department,  and  who,  for 
their  interest  or  convenience,  apply  for  stamps,  they  should  be  required  to  pay 
for  them  on  delivery.  It  would  be  inconvenient  and  unsafe  for  the  government 
to  give  credit  to  and  open  accounts  with  every  individual  to  whom  stamps 
were  delivered ;  but  this  objection  does  not  apply  to  those  delivered  to  deputy 
postmasters,  acting  under  the  obligation  of  an  official  oath  and  an  official  bond^ 
and  with  whom  accounts  were  necessarily  opened  by  the  postoffice  department. 

§  204,  The  sureties  of  a  postnuxster  are  responsible  for  stamps  furnished  him 
iy  {he  department. 

This  view  is  fortified  by  reference  to  section  11  of  the  act  of  March  3,  1847. 
9  Stat  at  Large,  201.    It  authorized  the  postmaster-general  to  prepare  stamps 
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to  be  attached  to  letters  in  prepayment  of  postage,  and  provided  as  follows: 
"  Which  said  stamps  the  postmaster-general  may  deliver  to  any  deputy  post- 
master who  may  apply  for  the  same,  the  deputy  postmaster ^ay^';i^  or  hecoming 
accountable  for  the  amount  of  the  stamps  so  received  by  him."  Under  this 
provision  no  stamps  could  be  delivered  to  any  other  person  than  a  deputy  post- 
master, who  might  pay  for  the  same,  or  give  security  for  the  payment  therefor, 
as  prescribed  by  the  postmaster-general.  It  was  doubtless  found,  as  the  opera- 
tions of  the  department  were  enlarged,  that  it  would  be  promotive  of  the  publio 
convenience,  and  increase  the  efficiency  of  the  department,  that  persons  not 
postmasters  should  be  authorized,  at  the  discretion  of  the  postmaster-general, 
to  receive  stamps,  but  only  on  the  condition  of  prepayment;  and  that,  as  to 
postmasters,  they  should  be  relieved  from  any  obligation  to  pay  as  delivered, 
and  that  stamps  received  by  them  should  be  charged  in  their  account  current. 
That  this  was  the  reason  of  the  change  in  the  law,  as  made  by  the  act  of  1851, 
seems  most  obvious.  The  court  has,  therefore,  no  hesitancy  in  holding  that, 
under  the  last-named  act,  the  sureties  of  Mason  are  liable  as  well  for  postage 
stamps  received  by  him  as  for  moneys  received  for  postages.  I  am  unable  to 
perceive  that  there  is  any  hardship  on  the  sureties  from  this  construction  of  the 
statute,  as  they  expressly  agreed  in  the  bond  to  be  liable  for  postage  stamps 
received  by  their  principal. 

§  205.  The  sureties  of  a  postmaster  are  liable  for  stamps  upon  the  bond  con- 
sidered as  a  common  law  bond. 

But  if  this  construction  of  the  statute  is  erroneous,  are  not  the  parties  to  this 
bond  liable  upon  it  as  an  instrument  at  common  law  ?  They  agree  by  the 
terms  of  the  bond  that  the  postmaster  shall  faithfully  account  for  postage 
stamps  received  by  him.  Is  it  not  an  agreement  or  stipulation  that  may  bei 
enforced  by  the  government  irrespective  of  the  statute?  I  am  not  aware  that 
this  precise  point  has  been  adjudicated  by  the  supreme  court.  Yet  it  seems 
clear  that,  by  analogy  to  the  principle  decided  by  the  supreme  court  in  the  case 
of  The  United  States  v.  Linn,  15  Pet.,  290  (§§  190-194,  supra\  the  doctrine  in- 
dicated may  be  sustained.  That  was  a  suit  against  Linn  and  the  sureties  in  his 
bond  as  a  receiver  of  public  moneys  in  Illinois,  alleging  a  defalcation  in  not  ac- 
counting for  moneys  received  by  him  as  such.  The  sureties,  among  other  mat- 
ters of  defense,  filed  a  plea  of  non  est  factum.  It  was  based  on  the  fact  that 
no  seals  were  affixed  to  the  signatures  of  the  sureties  to  the  bond  when  exe- 
cuted by  them.  It  was  insisted  by  the  counsel  for  the  sureties  that  the  bond, 
not  being  executed  according  to  the  requirement  of  the  act  of  congress,  was  a 
nullity  as  to  them.  The  statute  required  receivers  of  public  moneys  to  give 
bond  for  the  faithful  discharge  of  their  duties,  with  approved  security.  The 
question  as  to  the  validity  of  the  bond  was  elaborately  argued  in  the  supremo 
court.  It  was  admitted  in  the  case  that,  as  to  the  sureties,  the  bond  being 
signed  without  their  seals,  was  not  technically  a  bond  according  to  the  common 
law  definition  of  that  instrument;  and  it  was  insisted  that,  not  being  a  bond, 
as  required  by  the  statute,  it  did  not  bind  the  sureties.  But  the  court  held  that, 
although  the  bond  was  not  strictly  a  bond  without  the  seals  of  the  parties  to 
it,  and  not,  therefore,  within  the  letter  of  the  statute,  yet,  as  the  statute  did 
not  declare  a  bond  not  executed  in  strict  pursuance  of  the  statute  to  be  void,  it 
created  a  legal  obligation  on  the  part  of  the  sureties.  The  court  very  dis- 
tinctly held  that,  though  the  statute  required  a  bond  with  approved  security, 
"  a  mortgage,  or  any  other  approved  security,  voluntarily  given,  would,  no 
doubt,  be  valid,  and  it  would  be  no  very  forced  interpretation  of  this  act  to 
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consider  the  instrument  as  such  security."  Without  quoting  further  from  the 
opinion  of  the  court,  the  point  under  consideration  is  briefly  stated  in  the  syl- 
labus of  the  report  as  follows:  "If  the  contract  signed  by  the  defendants  was 
entered  into  for  a  lawful  purpose,  not  prohibited  by  law,  and  is  founded  on  a 
sufficient  consideration,  it  is  a  valid  contract  at  common  law."  And  the  court 
remark,  in  their  opinion:  "There  ought  to  be  some  very  strong  grounds  to  au- 
thorize a  court  to  declare  a  contract  absolutely  void,  which  has  been  voluntarily 
made,  upon  a  good  consideration,  and  delivered  to  the  party  for  whose  benefit 
it  was  intended." 

The  court  can  perceive  no  reason  why  the  bond  of  the  postmaster,  Mason, 
signed  by  his  sureties,  is  not  valid  as  to  all  the  parties  within  the  doctrine 
settled  by  the  supreme  court  in  the  case  referred  to.  The  sureties  voluntarily 
undertook,  by  the  very  terms  of  the  bond,  that  their  principal  should  faithfully 
account  for  postage  stamps  received  by  him.  Upon  the  theory  that  the  statute 
did  not  authorize,  in  terms,  the  delivery  of  postage  stamps  to  a  deputy  post- 
master without  prepayment,  yet,  as  this  bond,  stipulating  for  the  liability  of 
the  sureties,  was  founded  upon  a  good  consideration,  was  executed  in  good 
faith,  and  was  not  prohibited  by  law,  it  is,  within  the  scope  of  the  decision  of 
the  supreme  court,  a  valid  bond.  And  the  demurrer  to  the  eighth  plea  must  be 
sustained. 


§  20(1.  Tolnntarj  bonds. — A  bond,  voluntarily  given  to  the  United  States  to  secure  the  per- 
fonnance  of  any  lawful  act,  or  the  discharge  of  any  public,  official  or  private  duty,  is  valid 
and  binding,  if  the  United  States  in  their  political  and  corporate  capacity  have  a  legal  pe- 
cuniary interest  in  the  performance  of  the  condition  of  such  bond,  although  such  bond  is  not 
required  by  any  act  of  congress.    United  States  v,  Grarlinghouse,*  4  Ben.,  194. 

§  207.  So  where  the  laws  of  New  York  enabled  a  married  woman  to  carry  on  the  business  of 
a  distiller,  a  bond  executed  by  her  to  the  United  States,  as  a  keeper  of  a  bonded  warehouse, 
was  valid.    Ibid.    See  §  319. 

%  208.  A  statutory  bond  must  substantially  conform  to  the  requirements  of  the  law,  and  it 
Is  void  so  far  as  it  exceeds  them.    Armstrong  v.  United  States,*  Pet.  C.  C,  46. 

g  209.  A  bond  required  by  law  must  substantially  comply  with  the  law ;  but  the  officers  of 
the  government  may  legally  take  bonds  for  debts  due  to  the  United  States,  although  no  act  of 
congress  authorizes  their  being  taken  in  the  particular  case.  United  States  v.  HoweU,*  4 
Wash.,  630. 

§  210.  It  seems  that  where  an  official  bond  is  broader  in  its  terms  than  is  prescribed  by 
statute,  it  is  still  valid  as  to  the  part  thereof  required  by  statute.  United  States  v,  Humason,* 
7  Saw.,  252. 

§  211.  A  bond,  to  be  good  as  a  statutory  bond,  must  contain  aU  the  conditions  required  by 
law.    Surplusage  may  be  rejected.    United  States  v, *,  1  Marsh.,  195. 

g  212.  Where  a  statute  prescribes  that  the  official  bond  of  the  clerk  of  a  federal  court  shall 
be  conditioned  **  to  faithfully  discharge  the  duties  of  his  office,"  the  fact  that  the  additional 
condition  is  inserted,  that  he  **  shall  properly  account  for  all  moneys  that  may  come  into  hia 
possession  as  required  by  law,"  will  not  render  the  bond  invalid.  The  extra  clause  is  but  a 
statement  of  one  of  the  things  required  of  him  in  faithfully  performing  the  duties  of  his 
office,  and  does  not,  therefore,  affect  the  validity  of  the  bond.  United  States  v.  Ambrose,*  2 
Fed.  R.,  552. 

g  218.  The  bond  of  a  clerk  of  a  court  provided,  in  addition  to  the  statutory  requirements,  that 
his  deputies  also  should  f aithf  uUy  perform  the  duties  of  the  office.  At  the  time  of  the  execu- 
tion of  the  bond,  the  statute  provided  that  the  court  might  require  a  bond  of  the  deputy 
clerks,  and  that  the  security  thus  taken  should  not  affect  the  liability  of  the  clerk  himself. 
Hdd,  that  the  words  of  the  bond  relating  to  deputy  clerks  were  mere  surplusage  and  did  not 
affect  the  validity  of  the  bond.    IbidL 

g  214.  The  postmaster-general  may  take  a  bond  from  a  deputy  postmaster,  though  none  im 
expressly  required  by  law.    Postmaster-General  v.  Rice,*  Gilp.,  554. 

g  215.  The  postmaster-general  is  authorized  to  take  a  bond  from  a  postmaster  for  the  pay- 
ment of  the  moneys  received  by  him  in  his  official  capacity,  although  such  a  bond  is  not  ex* 
pteisly  directed  by  law.    The  power  to  take  such  a  bond  is  recognized  by  congress  in  th# 
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ju^  ci  1TI9  «Dd  IBIO,  nlattQg  to  the  collection  of  joooeya  due  the  general  poetoffioe.    Post- 
^mwter-QeBei«Ll  v.  Early,*  12  Wheat.,  186. 

§  216w  It  seems  that  if  a  statute  render  a  bond  void  ^wlitch  is  taken  for  a  parttcohur  c^ject^ 
jihd  a  bond  is  taken  with  a  condition  in  part  for  this  illegal  object,  and  in  part  for  other  ob- 
jects not  illegal,  it  is  clear  la#  that  the  illegal  part  vitiatefi  the  wh<de  instmmeat.  Dixon  t\ 
tJnited  Btates,  1  Marsh.,  184. 

§  21 7.  A  United  States  marshal  being  required  to  give  the  bond  required  by  the  twenty- 
seventh  section  of  the  judiciary  act  of  the  24th  of  September,  1789,  before  he  could  enter  on 
the  duties  of  his  oiBce,  it  is  held  that  a  bond  executed  by  him  to  Andref^  Jackson,  president 
of  th^  United  States,  instead  of  "^nie  United  States,"  as  required  by  the  act*  without  sure- 
ties liviug  within  the  district,  as  required  by  the  act,  approved  by  the  president  as  a  tempo- 
rary bond,  and  not  by  the  district  judge,  as  required  by  the  act,  not  including  his  deputies,  as- 
required  by  the  act,  and  not  correctly  describing  the  office  to  which  the  obligor  was  ap- 
pointed, is  not  in  compliance  with  that  act.  Such  a  bond  is  not  valid  as  a  voluntary  bond, 
because  the  president  had  no  authority  to  take  it,  the  disrtrict  judge  being  the  only  person 
authorized  to  approve  the  bond  on  behalf  of  the  United  States.  .  If  it  could  be  considered 
valid  as  a  common  law  bond,  there  has  been  no  breach,  since  the  marshal  never  qualified  to 
enter  upon  the  duties  of  his  office,  the  bond  not  being  according  to  the  act.  United  States 
V.  Simonton,  4  Or.  0.  C,  255. 

§  818.  A  voluntary  bond  that  A.  will  pay  any  sum  that  B.  may  recover  against  C,  in  a. 
suit  then  pending,  on  the  agreement  that  C.  shall  be  discharged  from  his  imprisonment  in. 
this  suit,  is  good  as  a  common  law  bond,  although  not  authorized  by  statute.  It  is  no  objec- 
tion that  the  obligation  of  the  bond  is  greater  than  that  required  by  law,  and  that  the  statute 
provided  for  the  release  of  the  defendant  upon  bail,  witii  the  undertaking  that  the  defend- 
ant shall  not  remove  his  property  out  of  the  state  until  the  plaintiffs  judgment,  if  one  is 
recovered,  shall  be  discharged.    Greathouse  v.  Dunlop,  8  McL.,  203. 

§  219.  A  distiller  gives  his  bond  to  conform  to  all  the  provisions  of  the  act  of  congress 
which  requires  such  bond  and  prescribes  its  conditions,  also  to  conform  to  the  provisions  of 
any  other  act  or  acts  as  are  now,  or  may  hereafter  be,  in  this  behalf,  enacted.  Held,  (1 )  that 
the  bond  is  not  void  because  it  does  not  state  the  required  conditions,  but  refers  to  the  act 
containing  them ;  (2)  that  the  obligation  to  conform  to  the  provisions  of  other  acts  than  the 
act  requiring  the  bond,  not  being  required  by  law,  so  much  of  the  bond  as  is  required  by  law- 
is  not  for  this  reason  invalid.  (Hall,  J.,  dissenting  from  this  opinion,  the  case  was  certified  to- 
the  supreme  court,  and  the  views  here  expressed  affirmed.)  United  States  v.  Mynderse,*  11 
Blatch.,  1.     See  g  207. 

§  220.  It  seems  that  if  a  bond  is  given  on  the  enrollment  of  a  ship,  which  is  not  required  by 
law,  no  action  is  maintainable  thereon.    United  States  v.  Hipkin,*  2  HalPs  L.  J.,  80. 

§  221.  Official  bonds  exacted  by  a  superior  officer  colore  officii,  and  which  contain  conditions 
not  required  by  statute,  are  void.  By  colore  offlciiy  however,  must  be  understood  some  illegal 
exertion  of  authority,  whereby  an  obligation  is  extorted  which  the  statute  does  not  require  to- 
be  given.  If  all  parties  voluntarily  consent  to  enter  into  the  bond,  and  the  departure  from 
the  precise  requisitions  of  the  statute  is  made  by  mistake,  or  accident,  and  without  any  design 
to  compel  the  obligee  to  enter  into  an  undertaking  not  required  by  law,  the  bond  is  not 
invalid  simply  because  it  contains  something  which  the  statute  does  not  authorize.  Upited 
States  V.  Humason,*  6  Saw.,  199. 

§  222.  Bond  for  release  of  goods.—  On  the  seizure  and  libel  of  certain  articles  of  mer- 
chandise in  the  district  court,  a  bond  was  given  to  the  United  States,  in  a  certain  penalty,, 
for  the  release  of  the  goods,  and  with  the  condition  that  it  should  be  void  if  either  of  the 
obligors  should  pay  into  the  district  court  the  value  of  the  goods,  already  appraised  by  con- 
sent, in  case  the  goods  should,  by  sentence  and  decree  in  the  district  court,  be  adjudged  to  be 
forfeited  or  condemned  to  the  use  of  the  United  States.  The  seizure  was  made  on  the  navi- 
gable waters  and  the  proceedings  carried  on  according  to  the  course  in  admiralty.  The  dis- 
trict attorney  was  appointed  district  judge,  and  on  that  account  the  cause  was  transferred  to 
the  circuit  court.  The  libel  was  then  so  amended  as  to  make  it  an  information  in  rem^ 
and  the  goods  condemned.  Held,  that  the  circuit  court  could  enforce  compliance  with  the 
stipulations  in' the  bond  by  attachment,  and  this  although  the  bond  was  not  authorized  by 
act  of  congress,  as  supposed,  the  bond  being  good  as  a  voluntary  bond.  It  is  immaterial  that 
the  condemnation  was  in  the  circuit  court  instead  of  the  district  court.  United  States  v^ 
Four  Part  Pieces  of  Cloth,  1  Paine,  485. 
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III.  OtfFiciAL  Bonds. 

1.  MeecuticnL 

^fkuture  to  dsaeribe  eoUector's  district,  §  Z2^—Seal;  lex  loci,  %  224.—  Condition 
good  in  part,  §  225. —  Retrospective  condition,  %  226. 

S  Stt-  A  United  States  collector's  bbnd  is  not  void  because  it  fails  to  state  or  describe  liie 
particular  district  for  which  the  collector  was  appointed.  But  a  declaration  on  such  a  bond 
agadnst  the  collector  and  his  snreties  is  bad  if  it  fails  to  state  the  district,  and  a  demurrer  to 
it  will  be  sustained.    United  States  v.  Jackson,  §§  227-229. 

S  224.  An  official  bond  of  a  *'  receiver  of  public  moneys,''  in  which  a  scrawl  is  used  as  a 
seal  and  acknowledged  by  the  party  bound  to  be  his  seal,  is  suffi<»ent.  The  execution  of  such 
a  bond  is  not  governed  by  the  law  of  the  State  in  which  it  was  executed.  United  States 
t^  Stephenson,  §g  280-288.    See  §S  58,  170. 

g  225.  The  rule  of  the  common  law,  that  if  a  bond  be  taken  with  conditions  good  in  part 
and  bad  in  part  a  recovery  may  be  had  on  it  for  a  breach  of  the  good  part,  appli^  also  to  stat- 
utory official  bonds,  provided  the  statute  requiring  them  does  not  preiscribe  they  shall  be  void 
if  varying  from  the  prescribed  form,  in  which  case  it  seems  that  the  bond  would  be  abso* 
lately  void,  no  matter  how  lawful  its  purpose.    United  States  v.  Brown,  §§  234-287. 

g  226.  A  retrospective  condition  in  an  official  bond,  which  is  required  by  statute  to  be  pro- 
Elective  merely,  is  absolutely  void.    Ibid. 

[NoTEB.— See  §§  288,  289.] 

UNITED  STATES  v,  JACKSON. 
(14  Otto,  41-44     1881.) 

Ebsob  to  U.  S.  Cironit  Court,  Eastern  District  of  Virginia. 

Opinion  by  Mr.  Justice  Miller. 

Statement  of  Facts. —  The  action  in  this  case  was  brought  by  the  TTnited 
States  against  Jackson  and  the  other  defendants,  on  a  bond  in  which  he  wa£^ 
principal,  and  they  were  his  sureties.  Judgment  was  rendered  for  the  defend- 
ants on  a  demurrer  to  the  declaration,  which  sets  out  the  substance  of  the 
obligatory  part  of  the  bond,  namely,  the  acknowledgment  of  an  indebtedness 
to  the  United  States  in  the  sum  of  $50,000;  to  which,  it  adds,  there  was  an- 
nexed the  following  condition :  '^  Whereas,  the  president  of  the  United  States 
hath,  pursuant  to  law,  appointed  the  said  George  W.  Jackson  collector  of  taxes^ 
under  an  act  entitled  '  An  act  to  provide  internal  revenue  to  support  the  gov- 
ernment, to  pay  interest  on  the  public  debt,  and  for  other  purposes : ' 

"  Now,  therefore,  if  the  said  George  W.  Jackson  shall  truly  and  faithfully 
execute  and  discharge  all  the  duties  of  the  said  office,  according  to  law,  and 
shall  justly  and  faithfully  account  for  and  pay  over  to  the  United  States,  in 
compliance  with  the  regulations  of  the  secretary  of  the  treasury,  all  publio 
moneys  which  may  come  into  his  hands  or  possession,  and  if  each  and  every 
deputy  collector  appointed  by  said  collector  shall  truly  and  faithfully  execute 
and  discharge  all  the  duties  of  such  deputy  collector  according  to  law,  then 
the  above  obligation  to  be  void  and  of  no  effect ;  otherwise  it  shall  remain  and 
abide  in  full  force  and  virtue." 

§  227.  The  court  will  take  judicial  notice  of  collection  districts  for  internal 
revenue  J  etc. 

The  circuit  court  was  of  opinion  that  the  bond  was  absolutely  void,  be^ 
cause  it  did  not  state  for  what  particular  collection  district  Jackson  was  col- 
lector of  taxes,  and  for  the  proper  discharge  of  the  duties  of  which  the 

defendants  undertook  to  be  responsible.    It  is  a  matter  of  which  this  court  will 
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take  judicial  notice,  that,  by  law,  the  country  is  divided  into  collection  districts 
for  internal  revenue  purposes,. and  in  some  states  there  are  several  of  these  dis- 
tricts with  defined  geographical  boundaries.  A  collector  is  appointed  for  each 
district,  and  his  duties  relate  to  the  collection  of  internal  revenue  within  it. 
Because,  therefore,  the  bond  did  not  bind  the  parties  on  its  face  for  Jackson's 
performance  of  the  duties  of  any  particular  district,  the  circuit  court  was  of 
opinion  that  it  was  void. 

§  228.  A  collector's  bond  is  not  rendered  invalid  hy  failing  to  describe  his 
district. 

But  it  does  bind  the  signers  for  the  faithful  performance  of  the  duties  of 
collector  of  taxes  by  Greorge  W.  Jackson,  according  to  law,  and  it  avers  that 
he  had  been  duly  appointed  collector  of  taxes  under  the  internal  revenue  act. 
The  duties  for  the  performance  of  which  these  parties  bound  themselves  were 
well  defined.  The  person  who  was  to  perform  them,  and  for  whose  default 
they  consented  to  become  liable,  was  named  in  the  obligation,  and  the  only 
matter  of  importance  omitted  was  the  place  or  district  within  which  those 
duties  were  to  be  performed.  He  was  collector  for  but  one  district.  It  is 
fairly  to  be  presumed  that  the  obligors  knew  for  what  district  he  had  been  ap- ' 
pointed,  since  they  say  he  had  already  been  appointed  by  the  president  when 
they  signed  the  bond.  This  appointment  was  a  matter  of  public  record.  The 
evidence  of  it  was  the  commission  of  Jackson,  signed  by  the  president,  and 
duly  sealed.  The  district^  therefore,  for  which  he  was  appointed  was  known  to 
the  obligors,  and  was  a  matter  of  public  record,  and  we  do  not  see  how  such  a 
bond  can  be  held  to  be  void.  In  any  issue  that  could  arise  as  to  the  district 
for  which  Jackson  was  appointed,  and  for  the  duties  of  which  they  became 
liable,  it  could  be  made  certain  by  the  production  of  his  commission  or  the 
record  of  it  in  the  proper  department.  It  would  not  depend  on  any  parol 
proof.  The  production  of  the  bond  and  commission  makes  complete  the  obli- 
gation of  the  defendants.  That  is  certain  in  law  which  can  be  rendered 
certain. 

§  229.  Wliere  a  declaration  on  an  official  bond  of  a  collector  {which  does  not 
state  the  district)  fails  to  aUege  the  district  of  which  the  party  is  collector ^  9uch 
declaration  is  had  on  demurrer. 

If,  therefore,  there  had  been  an  averment  in  the  declaration  of  the  district 
for  which  Jackson  was  appointed,  we  do  not  see  why  the  declaration  and  the 
bond,  taken  together,  would  not  have  been  good,  when  it  was  further  averred 
that,  in  regard  to  the  duties  of  that  district,  he  had  been  guilty  of  a  default 
covered  by  the  terms  of  the  bond.  If  to  such  a  declaration  non  est  factum  or 
nil  debet  had  been  pleaded,  the  production  of  the  bond  and  commission  would 
have  been  a  sufficient  answer,  because  the  commission  would  have  shown  hy 
matter  of  record  that  Jackson  had  been  appointed  internal  revenue  collector 
for  that  district,  and  the  undertaking  of  the  defendants  in  his  behalf  would 
have  been  held  to  apply  to  his  duties  under  that  commission.  But  there  is  no 
averment  in  the  declaration  anywhere  that  he  was  or  had  ever  been  appointed 
collector  of  any  particular  district.  There  is,  therefore,  no  foundation  for 
proof  of  that  fact  by  the  production  of  the  commission  or  by  any  other  evi- 
dence. On  a  judgment  by  default  no  such  commission  could  be  introduced,  nor 
proof  of  non-performance  in  any  district.  No  issue  could  be  taken  on  the  dec- 
laration as  to  his  appointment  or  his  obligation  to  perform  the  duties  of  any 
district,  because  there  is  no  averment  of  any  such  obligation.  The  declaratiou 
affords  no  opportunity  to  render  more  specific  the  obligation  of  defendants  by 
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introdacing  the  commission.  It  does  not  aver  that  this  obligation  for  Jackson 
as  revenue  collector  related  to  the  duties  of  any  particular  district,  so  as  to  en- 
able the  court  to  apply  the  covenant  of  the  defendants  to  those  duties.  We  are 
of  opinion,  therefore,  that,  regarding  the  demurrer  (as  we  must)  as  referring  to 
the  declaration  and  to  the  bond  set  out  on  oyer,  it  was  well  decided  that  they 

were  insufficient  to  sustain  the  action. 

Judgment  affirmed. 

UNITED  STATES  v.  STEPHENSON. 
(Circuit  Court  for  Illinois:  1  McLean,  46d-466.    1889.) 

Opinion  by  the  Court. 

Statement  of  Facts. —  This  action  is  brought  for  a  bond  given  by  Stephen- 
son in  his  life-time  as  a  receiver  of  public  moneys,  and  the  plaintiffs  seek  to 
recover  of  his  representatives  and  his  sureties  a  balance  of  moneys  received  by 
fcim,  but  not  paid  over  to  the  government.  The  defense  set  up  is  that  the  act 
of  congress  requires  a  bond  to  be  given,  and  that  the  instrument  declared  on  is 
not  a  bond  at  common  law,  it  not  having  been  sealed.  This  question  is  raised 
by  special  demurrer.  The  acts  of  congress  establishing  the  several  land  offices 
require  the  '^  receivers  of  public  moneys  for  lands  to  give  bonds  with  approved 
securities." 

§  230.  At  common  law  a  sealed  instrument  must  be  sealed  with  wax  or  a  like 
wbstance. 

The  bond  in  question  has  scrawl  seals,  but  there  is  no  act  of  congress  declar- 
ing that  a  scrawl  may  be  substituted  for  a  seal,  and  it  is  contended  that  the 
common  law  rule  applies.  And  there  is  no  question  that  at  common  law  a 
bond  is  a  sealed  instrument,  and  that  the  seal  must  be  formed  of  wax  or  some 
tenacious  substance  that  will  receive  and  retain  an  impression.  2  Leigh,  IS.  P., 
730.  The  supreme  court  of  New  York  have  decided,  5  Johns.,  244,  that  an  in- 
strument executed  in  Virginia  with  a  scrawl  seal,  which  by  the  statute  of  that 
state  was  a  seal,  but  which  instrument  was  to  be  carried  into  effect  in  the  state 
of  New  York,  could  not  be  considered  a  sealed  instrument.  The  common  law 
rule  on  this  subject  prevails  in  New  York.  Seals  were  invented  and  were  in 
common  use  long  before  the  art  of  writing  was  in  general  use.  The  seal  was 
known  by  the  impress  it  bore,  and  the  act  of  sealing  was  a  deliberate  and 
solemn  act,  which  gave  greater  dignity  to  sealed  than  unsealed  instruments. 
This  distinction,  which  originated  in  a  rude  and  barbarous  age,  has  become  one 
of  the  axioms  of  the  law,  and  is  still  rigidly  adhered  to.  The  reason  on  which 
this  distinction  was  founded  is  far  less  forcible  now  than  it  formerly  was,  but 
it  is  still  regarded  as  a  settled  principle. 

§  231.  A  scrawl  has  in  most  ofths  stales  been  substituted  for  a  seal. 

With  few  exceptions,  the  l^islatures  of  the  different  states  have,  by  special 
acts,  provided  that  a  scrawl  should  constitute  a  seal.  This  has  been  done  in 
Illinois,  where  the  bond  was  executed,  and  it  is  insisted  that  the  local  law  must 
govern  the  instrument  in  this  case.  The  bond  was  executed  with  the  condi- 
tion that  the  receiver  should  faithfully  discharge  his  duties,  and  account  and 
pay  over  to  the  government  all  moneys  received  by  him.  He  is  to  account  to 
the  proper  department  at  Washington  city,  and  pay  the  money  to  the  treas- 
urer of  the  United  States  at  that  place,  or  at  such  other  place  as  should  be 
directed. 
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§  2SS.  A  bond  taken  unchr  an  act  of  oangrees  is  not  governed  hy  local  Umo, 
li  is  presutned  to  have  been  eosectUed  at  the  seat  of  government. 

In  contemplation  of  law  tbe  bond  was  executed  at  the  seat  of  government^ 
as  that  is  the  plaoe  where  the  chief  officers  of  the  exeeative  reside^  and  to 
whom  the  receiver  was  amenable  for  the  faithful  discharge  of  his  duties.  Th^ 
local  law,  therefore,  does  not  govern  the  bond  either  as  to  its  character  or 
effect.  It  is  an  instrument  given  under  an  act  of  congress,  and  must  be  con- 
strued with  regard  to  such  act,  and  the  general  principles  of  law  which  are  ap- 
plicable.    6  Pet.,  173,  203  (§§  401-404,  mfra)\  7  Pet.,  435  (§§  505-510,  infra). 

§  233.  A  bond  with  a  scrawl  seal  taken  under  an  act  of  congress  is  good. 

The  argument  is  not  without  force  that  where  a  term  is  used  in  legislation 
which  has  a  technical  and  well  defined  meaning  at  common  law,  the  term  is 
supposed  to  be  used  with  reference  to  such  meaning.  And  it  is  contended  that 
the  word  bond  is  well  understood  at  obmihon  law,  and  that  this  rule  must  gov- 
ern the  instrument  under  the  act.  This  inference  mav  be  admitted  where 
there  are  no  counteracting  circumstances.  The  case  in  1  Bos.  &  Pul.,  360,  was 
where  a  bond  with  a  scrawl  seal  had  been  given  in  Jamaica,  where  the  Bcmwl 
was  recognized  as  a  seal,  and  a  suit  was  brought  on  it  in  England.  The  pleads 
ings  raised  the  question  whether  such  an  instrument  could  be  declared  on  as  a 
bond ;  and  the  court  inclined  to  think  it  could  not  be,  there  being  no  proof  of 
the  usage  in  Jamaica.  Hie  case,  however,  was  compromised  on  the  debt  being^ 
paid  by  the  defendant,  and  the  plaintiff  paid  the  costs.  From  the  reference  to 
the  usage  in  this  case  by  the  court,  it  would  seem  that  such  usage,  if  proved, 
would  be  recognized  as  the  law  of  the  contract.  But  however  this  may  be,  the 
question  for  the  court  to  determine  is,  whether  in  the  act  of  congress  the  word 
bond  must  be  defined  by  a  reference  to  the  common  law,  or  to  the  usage, 
founded  on  local  legislation,  which  obtains  generally  in  the  different  states^ 
The  fact  that  the  states  have  legislated  bn  this  subject  proves  the  inveteracy 
of  the  common  law  rule;  but  this  does  not  operate  against  the  inference  we 
are  about  to  draw.  There  is  no  common  law  as  exclnsively  applicable  to  the 
federal  authority.  In  the  exercise  of  its  judicial  functions  it  adopts  the  com^i^ 
mon  law  of  the  state  within  which  the  case  arises.  But  there  is  no  general 
principle  that  pervades  the  Union  as  a  rule  of  right  or  of  action,  which  is  inde- 
pendent  of  the  common  law  recognized  in  the  states  respectively.  This,  how- 
ever, is  not  a  question  of  local  law,  either  statutory  or  common,  but  of  con^^ 
struction  and  definition.  What  did  the  legislature  mean  by  the  word  bond  as 
used?  That  they  intended  to  include  an  instrument,  which  at  common  law  was 
denominated  a  bond,  is  admitted ;  but  did  they  intend  to  include  under  the 
designation  of  bond  an  instrument  having  a  scrawl  seal?  This  can  best  be  de* 
termined  by  the  general  use  and  application  of  the  term  in  this  country.  It 
would  be  a  dangerous  precedent  to  go  out  of  the  country  for  the  meaning  of 
terms  used  in  a  statute,  which,  by  common  usage,  have  a  definite  meaning. 
The  policy  of  a  law  is  influenced  not  more  by  local  considerations  than  are  the 
words  used  in  the  enactment  of  it.  And  words  thus  adopted  are  not  to  receiF& 
a  technical  and  strained  meaning  against  the  popular  sense.  The  principle  may 
be  fully  and  forcibly  illustrated  in  the  case  under  consideration. 

Congress  is  composed  of  representatives  from  the  diffebent  states,  and  ia 
those  states,  with  the  exception  of  some  two  or  three,  an  instrument  sealed 
with  a  scrawl  is  as  mnch  a  bond  in  its  character  and  effect  as  if  it  were  sealed 
by  wax  or  wafer,  or  any  other  tenacious  substance.  By  a  law  of  congress,  cei^ 
tain  officers  are  required  to  ^ve  bond;  now,  must  this  bond  be  sealed  witik 
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vaZ}  etc,  or  will  a  scrawl  seal  be  suflSoient?  A  scrawl  equally  with  wa^c,  hy 
general  usage,  constitutes  a  seal.  Is  this  general  usage  to  be  rejected  and  the 
oommoQ  law  definition  of  a  bond  only  to  be  adhered  to?  On  the  contrary,  is 
it  not  manifest  that  the  legislature,  constituted  bb  has  been  stated,  legislate 
under  the  influence  of  general  usage  and  popular  definition?  When  the  term 
bond  is  used,  may  it  not,  and,  indeed,  must  it  not,  be  presumed  to  be  used  in 
reference  to  the  generally  understood  signification,  as  well  in  legal  proceedings 
as  in  popular  language?  There  is  no  rule  of  construction  which  is  believed  to 
conflict  with  this.  It  affords  the  only  safe  standard  by  which  to  judge  of  the 
language  of  a  popular  and  representative  body.  To  reject  this  safe  and  r^ea- 
sonable  rule,  for  one  however  venerable  for  its  antiquity,  which  has  been  ex- 
ploded by  almost  all  the  states,  would  be  to  reject  the  lights  of  experience  and 
modem  advancement  for  the  maxim  of  a  barbarous  and  unenlightened  age,  Th3 
general  legislation  and  usage  of  the  states  on  this  subject  may  be  said  to  give^ 
in  this  case,  the  common  law  to  the  federal  government.  At  least  that  it 
affords  the  only  safe  rule  by  which  the  terms  used  by  congress  are  to  be  do* 
fined  and  understood.  Where  a  state  has  adopted  the  common  law,  as  in  Kew 
York,  and  has  not  legislated  ob  the  subject,  it  is  admitted  that  the  common 
law  definition  of  a  bond  would,  in  such  state,  be  the  correct  rule*  The  par* 
ties  to  the  bond  under  consideration,  as  appears  from  its  language,  have  treat€4 
the  scrawls  as  seals,  and  have  acknowledged  them  to  be  their  seals.  And  shall 
that  which  a  party  calls  a  seal,  and  has  acknowledged  to  be  his  seaU  be  rejected 
as  snch,  under  a  general  usage  which  makes  it  a  seal.  We  think  not.  On  the 
contrary,  we  think  in  reason  and  on  established  principles  of  construction,  the 
instrument  under  consideration  must  be  considered  a  bond  within  the  require- 
ment  of  the  act  of  congress,  and,  as  such,  binding  on  those  who  signed  it. 
Judgment  for  the  plaintiffs,  with  costs. 

UNITED  STATES  Vi  BROWN, 
pistrict  Cburt  for  PemiBylvania:  Gilpin,  155«-188.  1890.) 

Opinion  by  Hopxinson,  J. 

Statcmknt  of  Facts. —  In  the  month  of  January,  1814,  Nicholas  Eern  of 
H'orlhampton  county,  in  the  state  of  Pennsylvania,  was  appointed,  by  the 
president  of  the  United  States,  collector  of  direct  taxes;  and  internal  duties  for 
the  eighth  collection  district  of  Pennsylvania;  and  on  the  13th  of  the  same 
montb  be  gave  bond  to  the  United  States  in  the  sum  of  (27,560,  with  the  con- 
dition that  ^'  the  aforesaid  Nicholas  Eern  has  truly  and  faithfully  discbai^ged,, 
and  shall  continue  truly  and  faithfully  to  discharge  the  duties  of  said  office, 
according  to  law,  and  shall,  particularly,  faithfully  collect  and  pay,  according  to 
law,  all  moneys  assessed  upon  such  district."  The  sureties,  bound  with  Eern 
in  this  bond,  were  Jacob  Weygandtand  Ohristian  Bixler.  This  bond  was  taken 
ander  the  act  of  congress  of  22d  July,  1813.  The  form  of  the  bond  to  be  given 
by  a  collector  is  prescribed  by  the  eighteenth  section,  and  the  condition  is  to 
be  ^fOT  the  true  and  faithful  discharge  of  the  duties  of  his  office,  according  to 
law."  The  bond  given,  as  above  stated,  is  retrospective^  and  the  condition  is, 
that  Eem  '^  has  discharged  and  shall  continue  to  discbarge  "  his  duti^  His 
appointment  is  said  to  have  been  made  on  the  5th  January ;  but,  as  he  was 
bound  to  give  the  security  before  he  received  any  list  for  collection,  and,  of 
coarse,  before  he  could  perform  any  of  the  duties  of  his  office,  I  cannot  per- 
ceive for  what  object  or  reason  the  retrospective  words  were  introduced ;  if. 
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even  by  law,  they  could  have  been  added  to  the  condition  prescribed  by  the  act 
of  congress.  It  may  be  remarked  that  the  bond  is  printed  with  the  condition 
I  have  recited,  and  was  probably  prepared  in  the  treasury  department,  and  dis- 
tributed to  all  the  collectors  appointed  under  the  act. 

On  the  17th  October,  1816,  Nicholas  Eern  gave  another  bond,  in  the  same 
form  and  with  the  same  condition  as  the  first,  but  with  a  change  of  the  sureties. 
Kobert  Brown  and  Jacob  Driesbach  are  joined  with  him  in  the  second  bond. 
An  inspection  of  these  bonds,  and  comparison  as  to  paper  and  type,  will  show 
that  the  same  blank  form  was  used  for  both,  there  being  no  difference  between 
them  but  in  the  dates,  the  amount  of  the  penalty,  and  the  names  of  the  sureties. 
It  is  on  the  second  bond  that  the  present  suit  is  brought  against  the  adminis- 
trator of  Robert  Brown,  one  of  the  sureties.  This  bond  was  taken  under  the 
directions  of  an  act  of  congress,  passed  on  the  9th  January,  1815.  The  second 
section  of  this  act  repeals  the  former,  '^except  so  far  as  the  same  respects  the 
collection  districts,  therein  and  thereby  established  and  defined,  so  far  as  the 
same  respects  internal  duties,  and  so  far  as  the  same  respects  the  appointment 
and  qualifications  of  the  collectors,  and  principal  assessors,  therein  and  thereby 
authorized  and  required,  in  all  which  respects  so  excepted,  as  aforesaid,  the  said 
act  shall  be  and  continue  in  force  for  the  purposes  of  this  act."  By  the  twenty- 
third  section  of  this  act,  it  is 'provided  'Hhat  each  collector,  before  receiving 
any  list,  as  aforesaid,  for  collection,  shall  give  bond  with  one  or  more  good  and 
sufficient  sureties  to  be  approved  by  the  comptroller  of  the  treasury,  in  the 
amount  of  the  taxes  assessed  in  the  collection  district  for  which  he  has  been  or 
may  be  appointed,  which  bond  shall  be  payable  to  the  United  States,  with  con- 
dition for  the  true  and  faithful  discharge  of  the  duties  of  his  office  according 
to  law,  and  particularly  for  the  due  collection  and  payment  of  all  moneys 
assessed  upon  such  district."  There  is  also  a  provision  that  nothing  contained 
in  this  act  '^  shall  be  deemed  to  annul  or  impair  the  obligation  of  the  bond  here- 
tofore given  by  any  collector."  On  a  settlement  of  Nicholas  Kern's  accounts, 
a  balance  appears  to  be  due  from  him  to  the  United  States  of  $18,939.86,  for 
the  recovery  of  which  suit  is  now  brought. 

The  declaration  in  the  first  count  claims  the  penalty  of  the  bond,  to  wit, 
$45,000,  as  forfeited  to  the  United  States,  and  sets  out  that  Eobert  Brown,  on 
the  17th  of  October,  in  the  year  1816,  by  his  certain  writing  obligatory,  granted 
himself  to  be  held  and  firmly  bound  in  the  said  sum  '^  to  be  paid  to  the  United 
States,  whenever  he,  the  said  defendant,  shall  be  thereunto  afterwards  required." 
A  second  count  in  the  declaration  recites  the  bond,  and  adds,  ^^  which  said  writ 
ing  obligatory  was  and  is  subject  to  a  certain  condition,"  and  the  condition  is- 
recited ;  the  declaration  then  proceeds,  "  and  the  said  United  States  in  fact  say, 
that  the  said  Nicholas  Kern,  collector  as  foresaid,  did  not,  while  such  collector, 
and  after  the  execution  of  the  said  writing  obligatory,  truly  and  faithfully  dis- 
charge the  duties  of  the  said  office  according  to  law,  nor  particularly,  faithfully- 
collect  and  pay,  according  to  law,  all  moneys  assessed  upon  such  district,  bat 
made  default  therein,  and  neglected  and  refused  so  to  do,  contrary  to  the 
duties  of  his  said  office,  and  the  acts  of  congress ;  particularly  in  not  paying  to 
the  proper  officers  of  the  treasury  of  the  United  States  the  sum  of  $51.99,  cash 
by  him  received  as  such  collector,  and  after  the  execution  of  the  said  writings 
obligatory,  and  so  due  from  him  from  and  on  the  31st  December,  1821 ;  and. 
further,  in  not  collecting  and  paying,  according  to  law,  the  further  sum  of 
$18,887.87,  due  by  uncollected  bonds  taken  by  the  said  Nicholas  Kern,  as  such, 
collector."    The  death  of  Robert  Brown,  the  obligor,  is  then  averred,  and  the 
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granting  of  letters  of  administration  to  William  Brown,  the  present  defendant. 
The  bond  is  a  joint  and  several  obligation. 

The  defendant  craves  oyer  of  the  bond,  and  of  the  condition,  and  they  are 
read  to  him,  and  set  out  "  in  hceo  verba,^^  1.  In  plea  to  the  first  count  in  the 
declaration  he  then  says,  ^Hhat  the  said  writing  obligatory  is  not  the  deed  of 
the  said  Eobert  Brown,"  and  of  this  he  puts  himself  on  the  country.  2.  And 
for  farther  plea  to  the  first  count  he  says,  ^'  that  he  has  fully  administered,"  and 
prays  judgment.  3.  For  further  plea  to  the  first  count  he  says  ''  that  the  said 
Nicholas  Kern  did  continue  truly  and  faithfully  to  discbarge  the  duties  of  his 
said  office,"  which  he  is  ready  to  verify,  and  therefore  he  prays  judgment.  4. 
And  for  further  plea  to  the  first  and  second  counts  of  the  declaration,  he  recites 
in  his  plea  the  appointment  of  Nicholas  Kern,  and  his  commission  dated  on  the 
5th  January,  1814,  as  collector,  under  the  act  of  congress  passed  on  the  22d 
July,  1813;  that  the  said  Kern  entered  upon  the  exercise  of  his  office,  and  con- 
tinued therein  ^^up  to  the  day  of  the  sealing  and  delivery  of  the  said  supposed 
writing  obligatory."  The  plea  then  refers  to  the  act  of  congress  above  men- 
tioned, passed  on  the  9th  January,  1815,  and  particularly  recites  the  form  of  th& 
bond,  with  the  condition  directed  to  be  taken  by  that  act.  It  further  avers  that 
^  the  supposed  writing  obligatory,  on  the  day  of  the  date  thereof,  and  after  the 
said  Kern  had  been  a  long  time  in  the  exercise  of  his  said  office,  was  required 
by  the  said  United  States  to  be  sealed  and  delivered  by  the  said  Kern,  and  by 
the  said  Robert  Brown  as  surety  of  the  said  Kern,  and  was  by  the  said  United 
States  taken  from  the  said  Kern,  and  from  the  said  Robert  Brown  as  surety  of 
the  said  Kern,  on  the  day  and  at  the  place  in  the  said  declaration  mentioned,. 
under  color  of  the  said  act  of  congress  of  the  United  States  and  contrary 
thereto."  Tha  plea  then  avers  that  the  condition  of  the  supposed  writing 
obligatory  "  does  not  and  did  not  conform  to  the  said  act  of  congress,"  and 
that  the  bond  and  condition  were  and  are  contrary  thereto  and  in  violation  of 
the  same,  '^  inasmuch  as  by  the  said  condition  of  the  said  supposed  writing 
obligatory,  it  is  provided  that  the  said  Nicholas  Kern  had,  before  the  sealing 
and  delivery  of  the  said  supposed  writing  obligatory,  truly  and  faithfully  dis- 
charged the  duties  of  his  said  office  according  to  law,  and  the  said  supposed 
obligation  was  thereby  declared  to  abide  and  remain  in  full  force  and  virtue, 
in  case  the  said  Nicholas  Kern  had  not,  before  the  sealing  and  delivery  thereof^ 
truly  and  faithfully  discharged  the  duties  of  his  said  office  according  to  law. 
And  so  the  said  defendant  saith,  that  the  said  writing  so  brought  into  court  is 
void  in  law."  5.  As  a  further  plea  to  the  second  count  of  the  declaration  the- 
defendant  says,  'Hhat  the  writing  obligatory  therein  mentioned  is  not  the 
deed  of  the  said  Eobert  Brown."  6.  There  is  also  a  plea  of  "  fully  admin- 
istered "  to  the  second  count.  7.  As  to  the  first  breach  assigned,  in  not  paying 
to  the  treasury  of  the  United  the  sum  of  $51.99,  the  defendant  says  that  they 
**  were  not  received  by  the  said  Nicholas  Kern,  as  such  collector,  after  the  exe- 
cution of  the  said  writing  obligatory."  8.  As  to  the  second  breach  assigned, 
he  says  that  the  matters  contained  in  it  ^'  are  not  sufficient  in  law  for  the 
Unit^  States  to  have  of  maintain  their  action,"  and  that  he  is  not  bound  to- 
answer  them. 

The  defendant  then  states  and  shows  the  following  causes  of  demurrer  ta 
the  said  second  assignment  of  breach:  1.  That  the  said  assignment  of  breach 
does  not  state  and  set  forth  the  nature  and  circumstances  of  the  said  uncol- 
lected bonds,  nor  by  Whom,  to  whom,  at  what  time,  nor  for  what  amount  or  con- 
sideration given,  nor  when  or  to  whom  payable.    2.  That  the  said  assignment  of 
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breach  does  not  state  and  set  forth  that  the  said  uncollected  bonds  were  taken 
by  the  said  Nicholas  Kern  after  the  said  execution  and  delivery  of  the  said 
writing  obligatory.  3.  That  the  said  assignment  of  breach  does  not  state  and 
set  forth  that  the  said  sum  of  $18,887.87  became  and  was  dae  by  the  said 
Nicholas  Kern  after  the  execution  and  delivery  of  the  said  writing  obligatory. 
4.  That  the  said  assignment  of  breach  does  not  set  forth  and  state  that  the 
default  of  the  said  Nicholas  Kern,  in  not  collecting  and  paying  the  said  sum 
of  money,  took  place  after  the  execution  and  delivery  of  the  said  writing 
obligatory,  and  not  previously  thereto. 

To  these  pleas  the  United  States  have  replied  severally.  As  to  the  first, 
fifth  and  seventh,  that  is,  those  of  the  general  issue,  they  also  put  themselves 
upon  the  country.  On  the  second  and  sixth,  which  are  pleas  of  '^  fully  admin- 
istered," tbey  deny  the  allegation  and  take  issue.  As  to  the  third  plea  they 
reply :  *  1.  That  after  the  execution  of  the  said  writing  obligatory,  the  said  Nich- 
olas Kern  did  not  continue  truly  and  faithfully  to  discbarge  the  duties  of  his  said 
office  according  to  law,  and  did  not,  particularly,  faithfully  collect  and  pay 
4iecording  to  law  all  moneys  assessed  upon  the  said  district,  because  they  say 
that  the  said  Nicholas  Kern  continued  in  his  said  office  as  collector  from  the 
day  of  the  execution  of  the  said  writing  obligatory  until  and  a.fter  the  1st 
day  of  July,  1835;  and  that  during  the  said  time  that  he,  the  said  Nicholas 
Kern,  so  continued  in  his  said  office  as  such  collector  aforesaid,  to  wit,  the  said 
last  mentioned  day  and  year,  and  on  divers  other  days  and  times  after  the  day 
of  the  execution  of  the  said  writing  obligatory,  he,  the  said  Nicholas  Kern,  in 
his  said  office  and  as  such  collector  aforesaid,  had  and  received,  for  and  on  ac- 
oount  of  the  said  plaintiffs,  divers  sums  of  money,  amounting  in  the  whole  to 
the  sum  of  $18,553.33.  2.  That  after  the  execution  of  the  said^writing  obliga- 
tory, and  whilst  the  said  Nicholas  Kern  continued  in  his  said  office  and  as 
collector  aforesaid,  he  did  not  faithfully  collect  and  pay,  according  to  law,  cer- 
tain large  sums  of  money  assessed  upon  the  said  eighth  collection  district  of 
Pennsylvania,  amounting  in  the  whole  to  the  sum  of  $17,248.56,  but  faithfully 
.to  collect  and  pay  the  same  he  has  hitherto  wholly  failed  and  made  default. 
As  to  the  fourth  plea  they  reply,  that  the  same  and  the  matters  therein  con- 
tained are  not  sufficient  in  law  to  bar  and  preclude  them  from  having  or  main- 
taining their  aforesaid  action  thereof,  against  the  said  defendant.  As  to  the 
second  breach  in  the  second  count  of  the  declaration  assigned,  they  say  that  the 
matters  therein  contained,  in  manner  and  form,  are  sufficient  in  law  for  them 
to  have  and  maintain  their  aforesaid  action  against  the  said  defendant.  On 
these  pleadings  two  general  questions  have  been  raised  and  argued  at  the  bar ; 
one  having  relation  to  the  declaration,  or  the  manner  and  form  in  which  the 
plaintiffs  have  set  out  their  demand;  and  the  other  denying  the  whole  ground 
of  the  action,  and  alleging  that  the  bond  or  writing  obligatory,  on  which  it  is 
founded,  is  wholly  void  in  law,  and  that  no  recovery  can  be  had  upon  it  in  this 
or  any  other  form  of  action. 

§  234*  Though  the  condition  of  a  statutory  bond  contains  more  than  is  required^ 
it  will  not  therefore  invalidate  the  bond,  if  the  good  can  be  elhrunated  from  the 
had. 

The  second  question  is  the  most  important  and  will  be  first  considered.    It  is 

not  the  first  time  it  has  come  before  the  courts  of  the  United  States,  but,  so  far 

as  we  may  judge  from  the  reports  of  the  cases,  it  has  not,  until  now,  been 

examined  with  any  considerable  diligence  or  care.    The  question  briefly  stated 

is,  whether,  if  the  condition  of  a  statutory  bond  contains  more  than  is  required 
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by  the  statute,  the  bond  is  wholly  void.  Before  we  enter  upon  the  examina- 
tion of  this  question,  I  will  state  the  difference  which  exists  in  this  case  between 
the  bond  actually  taken  and  that  authorized  to  be  required  by  the  act  of  con- 
gress. The  condition  of  the  bond  of  a  collector,  prescribed  by  the  statute,  is 
directed  to  be  "  for  the  true  and  faithful  discharge  of  the  duties  of  his  office, 
according  to  law,  and  particularly  for  the  due  collection  and  payment  of  all 
moneys  assessed  upon  such  district.^' 

§  235.  A  retrospective  condition  in  a  etcUutory  bond  is  void. 

The  condition  of  the  bond  in  question  is,  *^  that  the  said  Nicholas  Kern  has 
truly  discharged,  and  shall  continue  truly  and  faithfully  to  discharge  the  duties 
of  his  said  office."  The  substantial  difference  is,  that  the  bond  taken,  and  on 
which  this  suit  is  brought,  has  a  retrospective  operation ;  but  the  bond  directed 
by  the  statute  has  no  such  operation,  but  is  altogether  prospective.  The  ques- 
tion to  be  decided  is  not  whether  we  can  give  to  the  bond  this  retrbspective 
effect;  that  is  not  pretended  on  the  part  of  the  plaintiffs;  but  whether,  by  this 
departure  from  the  statute,  the  obligation  is  entirely  void  and  null,  so  that  no 
recovery  can  be  had  upon  it  even  for  defaults  or  breaches  of  the  condition, 
which,  in  truth,  were  made  after  the  execution  and  delivery  of  the  writing 
obligatory. 

The  argument  against  the  legal  validity  of  this  bond  is  substantially  this : 
that  the  officers  of  the  United  States,  by  whom  this  bond  was  required  and 
taken  from  Nicholas  Kern,  and  without  which  he  could  not  receive  his  appoint- 
ment as  collector,  or  enter  upon  the  duties  of  his  office,  were  the  agents  of  the 
United  States,  acting  by  and  under  a  special  authority  delegated  to  them  in 
precise  terms  by  the  United  States;  that  these  agents  were  confined  strictly,  or 
at  least  in  matters  of  substance,  to  the  terms  and  limits  of  their  authority ;  and 
that  if  they  exceeded  their  authority,  and  demanded  from  a  collector  a  bond 
differing  from  that  required  and  authorized  by  the  law,  imposing  obligations 
upon  him  not  imposed  or  warranted  by  the  law,  the'  whole  execution  of  the 
authority  was  void.  It  is  further  argued,  that  one  of  the  reasons  of  this  strict- 
ness is,  to  preserve  those  who  are  called  upon  to  give  such  bonds  from  injustice 
And  oppression  by  the  officers  who  are  appointed  to  take  them ;  and  this  impor- 
tant object  cannot  be  effected  if  the  bond,  having  in  it  an  illegal  or  unauthorized 
condition,  shall,  nevertheless,  stand  good  for  so  much  as  is  according  to  law; 
that  the  only  remedy  and  protection  against  such  oppression,  under  color  of 
office,  is  to  declare  the  whole  to  be  an  illegal  and  void  execution  of  the  author- 
ity. The  moral  theory  of  this  argument  is  good,  but  we  must  look  further  for 
the  policy  and  utility  of  its  practical  application  to  the  business  of  the  world 
and  the  purposes  of  justice.  It  is  the  duty  of  a  court  of  law  to  pursue  this 
inquiry  into  the  proceedings  of  the  courts,  and  to  abide  by  their  decisions  upon 
it  It  is  so  purely  a  question  of  law  that  I  shall  look  to  the  cases  in  which  it 
has  been  agitated  or  decided  for  my  judgment  upon  it.  The  books  seem  to 
have  been  thoroughly  examined,  and  we  have  probably  all  the  judicial  light 
that  can  be  brought  upon  the  subject.  Is  a  statutory  bond,  the  condition  of 
which  contains  more  than  is  required  or  authorized  by  the  statute,  altogether 
void;  or  may  it  be  a  good  and  valid  obligation  for  so  much  as  is  according  to 
the  statute,  and  void  only  as  to  that  part  which  is  not  according  to  the  statute? 
I  shall  take  up  the  cases  as  they  were  read  at  the  bar. 

§  236.  aiUAortiies  reviewed. 

Much  reliance  has  been  placed  on  the  case  of  Purple  v.  Purple,  5  Pick.,  226. 

It  wa%  briefly  this:  A  replevin  bond  was  given  to  the  officer  who  executed  the 
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writ ;  the  statute  required  that  it  should  be  given  to  the  defendant ;  the  bond 
was  adjudged  to  be  void.  It  is  obvious  that  this  case  does  not  meet  the  ques- 
tion we  are  discussing.  It  was  not  the  case  of  a  bond  good  in  part  and  bad  ^ 
in  part;  of  a  bond  with  a  divisible  condition.  No  attempt,  indeed,  was,  or 
could,  be  made  to  support  it  on  that  ground.  It  was  at  once  given  up  as  a 
statutory  bond ;  as  such  an  obligation  or  instrument  as  could  be  supported  by 
and  under  the  statute,  in  whole  or  in  part;  and  the  effort  made  was  to  maintain 
it  as  a  good  bond  at  common  law.  The  court,  in  deciding  against  it,  say,  '^  the 
bond  could,  in  no  sense,  be  taken  to  be  according  to  the  statute."  And  again 
they  say,  ^'  it  stands  as  a  bond  given  to  one  who  had  no  lawful  authority  to 
take  it;  and  the  purpose  and  effect  of  it  were  to  aid  and  abet  him  in  a  trespass 
upon  the  attaching  officer;  it  is,  therefore,  illegal  and  void."  The  case  of 
Johnstons  v.  Meriwether,  3  Call,  523,  is  also  a  case  of  a  statutory  bond  given  to 
a  wrong  person ;  to  one  not  authorized  by  law  to  take  it,  and  not  divisible.  It 
must  necessarily  be  wholly  good  or  wholly  bad.  On  the  service  of  an  execu- 
tion,  an  obligation  called  a  ^'  forthcoming  bond  "  was  given  to  the  coroner 
instead  of  the  plaintiff  in  the  action.  The  court  give  no  reason,  but  it  is  said 
briefly,  that,  if  such  a  bond  be  not  good  as  a-  statutory  bond,  it  may  be  good  at 
common  law. 

In  the  case  of  Newman  v.  Newman,  4  Maule  &  S.,  70,  part  of  the  condition 
of  the  bond  was  for  the  payment  of  money,  and  part  for  the  presentation  of 
the  obligee's  son  to  the  next  avoidance  of  a  church.  It  was  there  held  that,  if 
the  latter  part  of  the  condition  was  simoniacal,  yet  the  bond  was  good  for  the 
payment  of  the  money.  Lord  EUenborough  says:  ^^  Admitting  the  condition 
of  this  bond  to  be  ill  as  to  one  part  of  it,  it  seems  that  it  may  be  well  as  to  the 
other  parts,  for  you  may  separate  at  the  common  law  the  bad  from  the  good." 
From  this  case  we  learn  that  there  is  no  principle  of  the  common  law  which  for- 
bids us  to  separate  the  good  from  the  bad  part  of  the  condition  of  a  bond,  where 
they  are  of  a  nature  to  be  severable ;  and  the  difference  between  a  bond  at 
common  law  and  one  executed  under  the  directions  of  a  statute  seems  to  be- 
only  that,  in  the  latter  case,  the  bond  is  required  and  given  under  an  authority 
derived  from  the  statute,  and  it  is  therefore  asserted  that  the  authority  must 
be  strictly  pursued,  and  that,  if  it  be  exceeded,  the  whole  execution  is  null  and 
void.  This  principle  will  be  attended  to.  The  case  of  Warner  v.  Racey,  20 
Johns.,  74,  was  also  one  of  a  bond  given  to  a  wrong  party.  It  was  made  pay- 
able to  "  the  people  of  Niagara  county,"  instead  of  "  to  the  people  of  the 
state  of  New  York."  The  court  very  shortly  say :  "  The  bond  is  not  accord- 
ing to  the  statute ;  and,  if  it  were,  there  is  no  evidence  of  any  breach."  The 
case  of  The  United  States  v.  Sawyer,  1  Gall.,  99,  decides  some  questions  in 
pleading  which  belong  to  another  part  of  our  case.  As  to  the  part  we  are 
now  inquiring  into,  there  is  no  direct  opinion  given,  for  the  learned  judge 
thought  the  bond  was  taken  substantially  according  to  the  act  of  congress. 
The  objections,  however,  made  to  that  bond  were  essentially  the  same  with 
those  urged  here,  on  the  part  of  the  defendant.  That  to  every  contract  there 
must  be  two  parties.  That  the  United  States  can  contract  only  according  to- 
the  regulations  and  authorities  of  statutes.  That  the  assent  of  the  United 
States  can  be  declared  only  through  their  authorized  agents;  and  these  agents- 
cannot  effectually  assent,  unless  they  are  clothed  with  the  authority  by  law. 
An  assent,  therefore,  in  a  manner  different  from  that  prescribed  by  the  law  is- 
not  valid,  and  consequentl}^  does  not  bind  at  all.  The  judge,  as  I  have  said,, 
was  of  opinion  that,  on  a  fair  construction,  the  bond  was  conformable  to  the 
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law.  He,  however,  puts  as  a  question,  on  which  he  gives  no  decision,  whether 
a  bond  taken  by  a  collector,  under  a  general  authority  to  take  bonds  in  revenue 
cases,  would  be  void  on  account  of  any  irregularity  or  mistake  in  the  condi- 
tion ;  whether  such  a  bond,  where  the  condition  is  partly  conformable  to  and 
partly  variant  from  the  provisions  of  the  statute,  be  void  in  whole,  or  good  as 
to  that  part  of  the  condition  which  is  conformable  to  law.  The  judge  signifi- 
cantly adds  ^^that  the  principles,  on  which  such  bonds  are  adjudged  to  be 
wholly  void,  will  encounter  much  opposition  from  the  authority  of  decided 
cases."    This  was  in  the  year  1812. 

Pigot's  Case,  11  Coke,  27,  was  one  of  debt  on  a  bond,  and  plea  non  est 
fadum.  The  bond  was  given  originally  to  the  plaintiff,  Benedict  Winch- 
combe,  in  £60.  After  the  execution  and  delivery  of  the  bond,  the  words 
'^  sheriff  of  the  county  of  Oxford "  were  inserted  after  the  name  of  Benedict 
Winchcombe,  and  before  the  words  '4n  sixty  pounds,"  the  obligee  being,  in 
fact,  sheriff  of  Oxford,  and  the  bond  an  official  bond.  The  interlineation  was 
made  without  the  privity  of  the  obligee.  The  case  turns  upon  the  effect  of 
this  interlineation  in  the  bond.  It  is  said  it  was  moved  at  the  bar,  when  a 
deed  shall  be  good  in  part  and  void  in  part;  and,  as  to  this.  Lord  Coice  says, 
'^  I  conceive  there  is  a  difference  when  a  deed  is  void  ah  initio^  and  when  it  be- 
comes void  by  misfeasance,  ex  post  facto;  also,  when  the  deed  which  is  void 
ab  initio  doth  consist  upon  the  entirety,  and  when  upon  divers  several  causes; 
and  in  these,  also,  there  is  a  difference,  when  the  several  clauses  are  absolute 
and  distinct,  and  when  they  are  several,  and  yet  the  one  has  dependency  upon 
the  other."  The  report  goes  on  to  state  '^  that  it  was  unanimously  agreed  in 
14  Hen.  YIIL,  25,  26,  that  if  some  of  the  covenants  of  an  indenture,  or  of  the 
conditions  indorsed  upon  a  bond,  are  against  law,  and  some  good  and  lawful, 
that  in  this  case  the  covenants  or  conditions  which  are  against  law  are  void  ab 
initioj  and  the  others  stand  good."  In  this  reference  to  the  unanimous  judg- 
ment in  14  Hen.  YIII.,  no  distinction  is  noted  between  a  common  law  and  a 
statutory  bond ;  but  we  must  observe  that  the  case  in  which  it  is  cited  by  Lord 
Coke  was  one  of  an  official  statutory  bond.  It  is  further  said  in  this  case  ^'  that 
if  there  are  two  absolute  and  distinct  clauses  in  a  deed,  and  the  one  is  read  to 
the  party  not  lettered,  and  the  other  not,  that  the  deed  is  good  for  the  clause 
which  was  read,  and,  ab  initio,  void  for  the  residue." 

Buller  (N.  P.,  171)  cites  the  case  we  have  just  referred  to,  and  thus  expresses 
himself:  "If  part  of  the  condition  be  bad  by  common  law,  and  part  good,  the 
deed  will  be  good  for  that  part  of  the  condition  which  is  good ;  alitery  where 
part  is  made  bad  by  statute."  No  such  distinction  is  found  in  Pigot's  Case. 
Besides,  the  words  "  part  is  made  bad  by  statute "  import  something  much 
stronger  than  the  mere  addition  of  a  condition,  not  authorized  by  the  statute, 
to  one  that  is.  The  case  of  Norton  v.  Simmes,  Hob.,  13,  was  a  decision  upon 
the  woixls  of  the  statute  of  23  Hen.  YI.  It  is  said  "  the  difference  was  taken 
between  a  bond  made  void  by  statute,  and  by  common  law ;  for  if,  upon  the 
statute  of  23  Hen.  YI.,  a  sheriff  take  a  bond  for  a  point  against  that  law,  and 
also  for  a  debt  due,  the  whole  bond  is  void;  for  the  letter  of  the  statute  is  so." 
This  statute  prescribes  the  form  of  the  bond  or  security  which  a  sheriff  shall 
take;  and  we  thus  understand  what  is  intended  in  Hobart,  by  the  expression  of 
a  bond  '^  made  void  by  the  statute,"  and  '^  taken  for  a  point  against  that  law." 
In  the  case  of  the  United  States  v.  Smith,  2  HalFs  L.  J.,  456,  this  statute  and 
the  decisions  upon  it  are  noticed.  It  was  an  action  on  a  bond  executed  by  the 
defendant  to  the  United  States,  and  delivered  to  the  collector  of  the  port  of 
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KevT  York,  taken  under  the  second  section  of  the  embarg;o  act,  of  22d  Decem- 
ber, 1807  (2  Story's  Laws,  1071).  It  was  contended  to  be  a  void  bond,  becanso 
not  made  in  conformity  with  the  act,  which  required  the  security  "to  be  given 
to  tbe  collector  of  the  district,"  and  this  was  malde  payable  to  the  United  States. 
The  condition,  also,  was  to  reland  the  goods  at  the  said  port  of  St.  Mary's,  or 
at  some  other  port  of  the  United  States.  The  words  of  the  act  were  that  they 
should  be  relanded  "  in  some  port  of  the  United  States."  Judge  Talmadge 
said  that  the  law  prescribed  no  form  of  bond,  nor  avoided  emy  that  might  be 
adopted.  He  thought  "  the  bond,  as  taken,  embraced  the  substance,  and  was, 
within  the  spirit  and  authority  of  the  act,  a  voluntary  bond  and  valid."  He 
observes  that  the  English  authorities  cited  we)re  decisions  upon  the  particular 
words  of  the  statute  of  23  Hen.  YL,  authorizing  and  requiring  bail  bonds, 
^'  which  statute  prescribes  the  form  of  the  security  and  declares  all  others  to 
be  void." 

The  doctrines  of  this  decision  receive  a  strong  confirmation  in  the  case  of 
Morse  v.  Hodsdon,  5  Mass.,  314,  where  it  is  laid  down  that,  if  the  of&cer  to 
whom  a  writ  of  replevin  is  directed  and  delivered,  take  from  the  plaintiff  a 
bond  not  conformed  to  the  requisition  of  the  statute,  which  is  voluntarily  exe- 
cuted by  the  plaintiff,  he  shall  not  avoid  it  on  that  account.  How  was  this  a 
voluntary  bond  more  than  that  we  have  to  deal  with?  The  oflBcer  of  the  law- 
appointed  to  take  the  bond  and  execute  the  writ  required  it,  and  the  plaintiff 
could  not  get  his  goods  without  executing  it.  The  officer,  too,  acted  by  the 
authority  of  the  statute  in  requiring  and  in  tietking  the  bond.  The  variance 
was  a  very  important  one.  By  the  condition  bf  the  bond  taken,  the  penalty 
was  declared  to  be  forfeited  if  the  plaintitf,  in  the  replevin,  did  not  prosecute 
tbis  suit  to  judgment  and  recover;  whereas  it  should  have  been  to  return  the 
goods  and  pay  damages  and  costs.  Chief  Justice  Parsons  says,  ^'  If  a  plaiutiff 
execute  an  informal  bond  voluntarily  and  to  obtain  possession  of  his  goods,  and 
the  officer  thereupon  deliver  him  the  goods,  the  defendant  in  replevin  may,  if 
he  please,  accept  the  bond,  and  pursue  a  remedy  at  law  upon  it  against  the 
obligor,  unless  the  bond  be  void  by  the  common  law  or  by  statute."  As  to  a 
bond  void  by  statute,  the  chief  justi<^e  says:  ''If  it  be  void,  it  must  be  so  iti 
consequence  of  the  statute  directing  the  form  of  the  writ  of  replevin.  True  it 
is,  that  the  condition  in  this  case  is  variant  from  the  form  there  directed;  but 
that  statute  does  hot  prohibit  the  taking  a  bond  of  any  other  fdrm,  or  declare 
a  bond  of  any  other  form  void."  Tbe  chief  justice  considers  this  bbnd  to  be  a 
voluntary  bond.  He  observes,  "  they  were  not  obliged  to  give  this  bond,  and, 
if  a  formal  bond  had  been  tendered  to  the  officer,  he  must  have  executed  the 
writ ; "  and  concludes,  ^'  the  bond  must  b^  good,  unless  it  be  declared  void  bj 
the  common  or  statute  law ;  we  know  of  no  law  by  which  it  is  made  void." 

The  case  of  Clapp  v.  Guild,  8  Mass.,  153,  was  a  iteplevin  for  goods  Valued  at 
$150.  The  officer  was  directed  to  execute  the  precept  if  the  plaintiff  first  gave 
bond  in  $300.  He  took  a  bond  for  $800.  It  was  objected  that  ^*  the  bond  was 
not  taken  according  to  the  command  of  the  writ,  nor  pursuant  to  the  directions 
of  the  statute."  The  objection  was  overruled.  In  1811,  the  case  of  Armstroiig 
t).  United  States,  Pet.  C.  C,  46,  was  decided  in  this  circuit.  It  was  on  the 
equity  side  of  the  court.  The  material  circumstances  were  these:  In  June, 
1796,  one  Smith  was  appointed  to  collect  the  internal  Revenue  of  a  district  in 
New  Jersey,  and  gave  bond  with  one  Willis  as  his  surety ;  he  was  afterwards 
required  to  give  additional  security,  and  in  January,  1799,  he,  with  tbe  complain- 
ants as  his  sureties,  executed  a  new  bond,  with  condition  that  he  had  faithfully 
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execatod  the  duties  of  a  collector,  and  would  thereafter  faithfully  execute  the 
same.  Smith,  the  principal,  was  then  indebted  to  the  United  States  for  collec- 
tions previously  made,  and  became  further  indebted  during  the  year  1799. 
Suit  was  brought  by  the  United  States  on  the  last  bond,  to  recover  the  whole. 
The  plaintiff  offered  to  pay  the  aniount  which  became  due  since  January,  1799. 
On  this  case  Judge  Washington  decided,  'Hhat  the  substantial  form  of  the 
bond  required  by  the  act  of  congress  was  prospective  only;  and  that  when  a 
statutory  bond  is  taken,  it  ought  to  conform,  in  substance  at  least,  to  the  requi- 
sitions of  the  statute;  and  if  it  go  beyond  the  law  it  is  void,  at  least  so  far  as 
it  does  exqeed  those  requisitions.  That  this  was  an  ofBcial  bond,  which  the 
supervisor  had  a  right  to  demand,  and  Smith  was  obliged  to  give,  if  he  meant 
to  continue  in  oSice."  The  result  of  this  case  was,  that  the  whole  bond  was 
not  declared  to  be  void ;  nor  did  the  complainants  ask  it ;  but  an  injunction 
was  granted,  except  as  tp  the  sum  liquidated  and  stated  as  having  been  due  sincie 
January,  1799,  with  interest.  We  must  remark  here,  that  the  judge  recognizes 
the  principle  that  the  good  and  the  bad  parts  of  the  bond  might  be  separated^ 
and  the  condition  be  affirmed  and  executed  a?  to  the  one  and  rejected  as  to  the 
other.  It  is  something,  too,  that  Mr.  Stockton,  whose  ability  and  attention  to 
the  rights  of  his  clients  were  not  surpassed,  did  not  ask  an  exemption  from  the 
responsibilities  of  this  obligation,  except  as  to  that  part  of  it  which  was  not 
authorized  by  the  law.  I  should  not^  perhaps,  omit  further  to  remark,  on  this 
case,  that  Judge  Washington  seems  to  me  to  express  himself  inaccurately  when 
he  says,  or  is  reported  to  say,  that  this  was  an  official  bond  which  the  super- 
visor had  a  right  to  demand,  and  Smith  was  obliged  to  give.  I  should  rather 
say,  with  Chief  Justice  Parsons,  that  Smith  might  have  refused  to  execute  this 
bond,  and  should  have  tendered  one  made  in  conformity  with  the  act  of  con- 
gress, and  the  supervisor  would  have  insisted  on  his  own  form  at  his  peril. 
Fifteen  years  afterwards  the  same  judge  expressed  the  same  opinion  upon  the 
point  we  are  examining.  In  the  case  of  The  United  States  v.  Howell,  4  Wash., 
620,  he  says:  ^'It  has  been  made  a  point  whether  a  bond,  not  being  required 
to  be  taken  by  any  act  of  congress,  is  a  valid  one.  My  opinion  on  this  point 
is,  that  where  a  statute  requires  an  official  bond,  and  prescribes  substantially 
the  terms  of  it,  it  must  conform  to  the  requisitions  of  the  statute,  and  if  it  go 
beyond  them  it  is  void,  so  far  at  least  as  it  exceeds  those  requisitions.'* 

The  case  of  Pive  v.  Manningham,  Plow.,  60,  cited  by  the  defendant's  conn- 
s', was  a  decision  upon  the  statute  of  23  Hen.  YL,  which,  as  we  have  already 
seen,  expressly  declares  all  bonds,  taken  under  the  statute,  to  be  void  which 
are  not  made  in  the  manner  prescribed  by  the  statute;  it  was  the  case  of  a  bail 
bond  given  to  the  sheriff  under  that  statute.  The  judgment  of  Chief  Justice 
Montague  is  principally  given  on  questions  of  pleading,  and  on  the  construc- 
tion of  the  statute.  As  to  one  point  he  says,  ^^  and  it  seems  to  me  that  the  ob- 
ligation here  is  void  by  the  letter  of  the  statute;"  which  avoids  ^^obligations 
taken  in  any  other  manner  than  the  statute  limits;  "  and  a  reason  is  given  for 
this  strictness,  which  has  a  peculiar  application  to  the  bonds  provided  for  by  that 
statute,  and  the  abuses  intended  to  be  prevented  by  it.  The  case  referred  to  by  the 
chief  justice  in  7  Ed.  IV.  was  also  decided  on  the  words  of  the  statute:  '^  the 
court  there,  also,  held  that  if  the  obligation  has  not  the  conditions  expressed 
in  the  statute,  it  is  not  the  deed  of  the  party."  The  chief  justice  still  continu- 
ing his  remarks  upon  this  statute,  does  say,  ''I apprehend  that  if  the  obligation 
had  been  conditioned  according  to  the  statute,  and  had  another  thing  also  in  the 
flame  condition,  that  the  obligation,  by  reason  of  this  condition,  would  be  utterly 
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void.*'  And  wh}^?  He  has  told  us  before,  by  the  express  letter  of  the  statute. 
This,  however,  is  the  dictum  of  one  of  the  judges,  on  a  point  not  in  the  case  de- 
cided. There  is  nothing  in  Townsend's  Case,  Plow.,  Ill,  that  has  any  judicial 
authority  or  bearing  upon  the  question  we  are  considering.  Lee  v.  Coleshill, 
Oro.  Eliz.,  529,  was  an  action  of  debt  on  an  obligation  made  to  one  Smith  by 
'the  defendant,  with  a  condition  for  the  performance  of  covenants  between 
Smith  and  Coleshill,  whereby  Coleshill,  being  a  customer  of  London,  made 
Smith  his  deputy  in  the  said  office,  and  covenanted  to  surrender  these  letters 
patent  before  a  certain  day,  and  to  procure  new  ones  to  himself  and  Smith ;  as 
also,  that  Coleshill  should  pay  the  executors  of  Smith  three  hundred  pounds. 
The  defendant  showed  that  by  the  statute  of  5  Ed.  VL,  all  promises,  bargains 
and  contracts,  for  the  buying  of  divers  offices,  whereof  this  was  one,  were  void. 
The  plaintiff  argued  that  he  should  have  judgment,  "  for  there  be  many  cov- 
enants within  the  indenture,  whereof  some  are  good  and  lawful,  and  for  these, 
doubtless,  the  obligation  remains  good."  The  defendant's  counsel  replied  that 
"all  parts  here  of  this  indenture  concern  the  exercising  of  the  office;  and,  if 
any  of  the  covenants  concerning  other  matters  should  be  accounted  good,  yet 
the  obligation  is  void  in  all,  for  the  statute  saith,  the  bond  to  that  purpose  shall 
be  void,  and  then  it  is  not  possible  it  should  be  void  to  this  intent  and  good  for 
another."  The  argument  of  the  defendant,  here,  was  on  the  words  of  the 
statute  expressly  declaring  the  bond  to  be  void,  and  also  on  the  allegation  that 
all  parts  of  the  indenture  concerned  the  exercising  of  the  office.  We  do  not 
know  on  what  ground  it  was  decided.  The  reporter  merely  says,  "  wherefore 
the  court  here  did  not  deliver  any  great  opinion,  but,  afjsente  Walmsley,  adjor- 
natur"  And  it  was  afterwards  adjudged  that  the  obligation  was  void  in 
every  part,  being  against  law.   * 

§  237.  A  hondy  to  be  valid  binder  a  statute^  must  be  tnken  in  the  manner  and 
form  prescribed^  if  such  latter  is  made  an  express  condition  of  its  validity. 

A  distinction,  and  it  is  a  natural  one,  seems  to  run  through  these  cases.  It 
is  this:  Where  a  statute  authorizes  a  bond  to  be  taken  in  a  prescribed  manner 
or  for  certain  expressed  purposes,  and  declares  that  if  it  be  not  so  taken  the 
bond  shall  be  void,  then  it  may  not  stand  good  for  any  purpose,  however  law- 
ful in  itself,  if  it  be  not  conformable  to  the  statute;  but  where  the  statute 
only  directs  the  condition  of  the  bond,  and  does  not  avoid  it,  if  it  should  not 
conform  to  the  directions,  and  something  more  than  that  condition  is  added 
to  it,  the  bond  may  be  allowed  to  cover  the  authorized  part  of  the  condition, 
and  so  much  may  be  recovered  under  it,  and  no  more.  The  case  of  The  United 
States  V,  Morgan,  3  Wash.,  10,  has  been  greatly  relied  upon  by  the  defendant, 
and  calls  for  a  particular  attention.  It  was  an  action  on  an  embargo  bond, 
tried  in  this  district  at  April  sessions,  1811.  The  plea,  to  which  there  was  a 
demurrer,  presented  three  objections  to  the  bond.  1.  That  the  collector  and 
not  the  United  States  should  have  been  the  obligee.  2.  That  the  condition  of 
the  bond  omits  to  insert  the  words  "dangers  of  the  sea  excepted."  3.  That  it 
binds  the  defendant  to  deliver  to  the  collector  at  Philadelphia,  where  the  bond 
was  taken,  the  certificate  of  relanding  in  the  United  States,  within  three 
months  from  the  date  of  the  bond.  None  of  the  arguments  of  counsel  are 
given,  and  the  opinion  of  the  court  is  very  brief.  Judge  Washington  says: 
"The  bond  is  a  statutory  instrument;  the  officer  had  no  authority  to  take  it, 
but  in  virtue  of  a  power  conferred  on  him  by  the  government  of  the  United 
States;  the  power  should  have  been  at  least  substantially  pursued.  The  em- 
bargo law  prescribes  the  material  parts  of  the  bond  to  be  taken.     It  is  to  be  in 
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s  snm  of  double  the  value  of  the  vessel  and  cargo,  with  the  condition  that  the 
.goods  shall  be  relanded,  dangers  of  the  sea  excepted."  We  see,  then,  that  the 
bond  in  that  case  stipulated  for  a  relanding  absolutely,  when  the  law  allowed 
an  essential  exception,  and  required  the  relanding  accordingly.  The  bond  was 
declared  to  be  void  by  the  judge.  1.  Because  the  condition  required  the  ob- 
ligors to  reland  the  cargo  in  the  United  States,  although  they  might  have  been 
prevented  by  a  peril  of  the  sea.  2.  Because  the  condition  requires  the  obligors 
to  return  the  certificate  of  relanding  to  the  collector  at  Philadelphia,  within  a 
limited  time;  whereas  the  law  did  not  impose  upon  the  obligors  the  necessity 
of  returning  the  certificate  to  that  (Officer  at  all,  much  less  to  do  it  within  a 
prescribed  period.  In  comparing  this  case  with  that  under  our  consideration, 
An  important  difference  at  once  strikes  us.  The  condition  of  that  bond  was 
not,  as  ours  is,  in  its  nature  or  terms  divisible.  There  was  not  in  it  a  part 
which  was  bad,  and  a  part  which  was  good,  and  so  set  forth  that  they  might 
be  separated  from  each  other;  that  the  one  might  be  retained  and  the  other  re- 
jected; that  the  obligation  might  stand  good  for  the  one  and  not  for  the  other; 
that  the  United  States  might  say,  on  the  record,  we  ask  for  a  judgment  only  on 
so  much  of  this  condition  and  its  forfeiture  as  is  according  to  law.  It  is  impos- 
sible to  make  the  bond  in  Morgan's  case  conform  to  the  law  by  taking  away 
Any  part  of  it.  You  must  make  altogether  a  new  and  a  different  condition ;  you 
must  add  an  important  qualification  or  exception  given  by  the  act  of  con- 
gress, and  not  given  by  the  bond ;  and  you  must  essentially  change,  indeed  ex- 
punge, another  part  of  the  condition  which  was  not  warranted  by  the  law.  In 
short,  you  must  make  a  new  contract  between  the  parties.  It  was  a  very  plain 
<3ase,  and  this  may  account  for  the  little  attention  that  was  given  to  the 
argument.  Three  or  four  cases  appear  to  have  been  cited  for  the  defendants, 
and  not  one  by  tbe  United  States.  We  may  say  that  the  ground  was  abandoned 
by  the  plaintiffs,  and  very  properly. 

I  ought  not  to  omit  some  general  remarks  or  principles  which  fell  from  the 
judge.  He  says  that  if  the  bond  '^  bind  the  obligors  to  do  more  than  the  law 
requires,  it  is  not  the  bond  which  the  officer  was  authorized  to  take,  and  all  is 
void."  'Now  this  is  true  a^  applied  to  such  a  case  as  be  had  in  his  view ;  where 
an  absolute  relanding  was  required  instead  of  a  conditional  one;  and  where  a 
certificate  was  required  to  be  delivered  to  a  certain  officer,  and  at  a  certain 
time,  neither  of  which  was  warranted  by  the  law.  But  that  the  judge  did  not 
mean  to  say  that  in  all  cases,  in  which  the  bond  binds  the  obligor  to  do  more 
than  tbe  law  requires,  all  is  void,  may  be  inferred  from  his  expressions  in  the 
•cases  already  cited;  one  of  them,  that  of  Armstrong  v.  The  United  States,  being 
•decided  six  months  after  Morgan's  case ;  and  the  other,  that  of  the  United  States 
<7.  Howell,  fifteen  years  later.  In  both  of  these  he  qualifies  the  principle  by 
adding  '^  at  least  so  far  as  it  exceeds  the  requisitions  of  tbe  law."  The  case  of 
The  United  States  v.  Hipkin,  2  Hall's  L.  J.,  80,  was  decided  in  the  district  court 
at  Norfolk.  No  opinion  was  given  by  the  court,  nor  was  any  necessary.  The 
objection  to  the  bond  was  that  the  condition  was  contrary  to  the  express  pro- 
visions of  the  law.  It  was  not  a  case  of  a  condition  with  several  stipulations, 
•divisible  from  each  other,  some  according  to  law,  and  others  not  so.  The 
district  attorney  admitted  that  no  recovery  could  be  had  for  the  breach  of  a 
^condition  that  was  not  authorized  by  the  law  which  required  the  bond. 

The  cases  of  Rex  v.  Croke,  Cowp.,  29,  and  Thatcher  v.  Powell,  6  Wheat., 
119,  sustain  the  general  principle  that  powers  given  by  statutes  to  public  offi- 
cers must  be  strictly  pursued.    These  cases  have  no  particular  analogy  to  this^ 
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In  the  case  o|  Bolton  v.  BpbiasoD,  13  Serg.  &  R,  193,  Jodge  Dancan  gives  ther 
opinion  of  the  court  and  says,  ^^  This  obligation  is  a  statutory  one,  with  an  en- 
tire unwarranted  condition;  so  far  from  conforming  to  the  requisitions  of  the 
act,  it  is  in  direct  contradiction."  He  then  quotes  the  opinion  of  Judge  Wash- 
ington not  for  his  general  expressions  in  Morgan's  case,  but  with  their  qualifi- 
cations in  that  of  The  United  States  o.  Armstrong,  ^'that  a  statutory  obligation 
ought  to  conform  at  least  in  substance  to  the  requisition  of  the  statute,  and  if  it 
^  beyond  the  law  it  is  void,  at  least  so  far  as  it  exceeds  the  requisition."  The- 
judge  says,  '^  The  act  required  bail  in  the  nature  of  special  bail ;  the  bail  takea 
was  absolute  for  payment  of  the  debt.  -  The  whole  was  excess,  and  the  condi- 
tion was  therefore  against  law.  It  did  not  consist  of  several  parts,  some  of  which 
were  good  and  some  bad,  and  therefore  the  whole  was  void."  The  case  of 
Norton  V.  SymS}  Moore  (folio),  856,  so  far  as  it  bears  upon  our  point,  refers  to 
Coleshill's  case,  which  we  have  already  considered.  From  this  examination 
of  the  cases  we  may  consider  it  to  be  settled,  that  if  a  bond  be  taken  at  the- 
common  law,  with  a  condition,  in  part  good  and  in  part  bad,  a  recovery  may  be 
had  on  it  for  a  breach  of  the  good  part.  This  being  the  general  common  law 
principle,  it  is  incumbent  upon  the  defendant  to  show  that  a  different  rule  is 
established  in  regard  to  a  statutory  obligation  on  a  bond  authorized  and  re- 
quired to  be  taken  by  a  statute.  An  able  and  laborious  endeavor  has  been  made 
to  sustain  this  distinction  by  the  cases  and  arguments  drawn  from  them  to 
which  I  have  referred  with  a  careful  examination.  In  my  opinion  the  dis- 
tinction is  not  supported,  as  applicable  to  a  case  like  the  present,  in  which  there 
is  nothing  in  the  statute  declaring  that  bonds  that  vary  from  the  prescribed 
form  shall  be  altogether  void,  and  in  which  the  good  part  of  the  condition  may 
be  easily  separated  from  the  bad.  Nothing  is  required  to  be  added  to  the  con- 
tract, and  nothing  to  be  taken  from  it  but  what  is  favorable  to  the  obligor  by 
diminishing  the  extent  of  his  responsibility. 

§  288.  In  greneral. —  Where  an  official  bond  is  accepted  by  the  government  and  is  returned 
to  the  principal  for  the  purpose  of  having  additional  sureties  added  thereto,  but  no  change  is 
actually  made  in  it,  its  validity  is  not  affected.    Postmaster-General  v,  Norvell,*  Gilp.,  106. 

§  289.  An  official  bond  to  be  a  valid  and  binding  obligation  must  be  accepted  and  approved 
by  the  proper  officer  of  the  government.  Such  acceptance  need  not  be  express,  but  may  be 
implied  from  circumstances ;  and  the  mere  fact  that  the  bond  was  returned  by  the  govern- 
ment after  it  had  been  retained  by  it  for  some  time  is  not  conclusive  of  its  non-acceptanca. 
Jbid. 

* 

2.  Breach. 

8XJKKART  —  Qlerk  of  court  receiving  insufficient  bond,  §  240. —  Neglect  of  register  to  pay  over 
8urplu8y  §  241. —  Failure  of  collector  to  pay  over,  §  242. —  Bond  covering  conduct  under 
new  appointment^  §  243. —  Liability  of  collector  for  uncollected  duty  bonds,  §  244. —  lAa^ 
hility  of  receiver  of  public  moneys  §§  245-250. 

§  240.  In  a  suit  on  the  bond  of  a  clei^k  of  a  court  for  taking  an  insufficient  bond  in  the 
course  of  his  official  duties,  it  is  a  defense  to  such  action  that  the  obligees  in  such  bond  re- 
ceived from  the  sureties  a  sum  of  money  in  satisfaction  of  the  same.    Bevins  v.  Ramsey, 

§§  251,  252. 

§  241.  The  neglect  and  refusal  of  the  register  of  the  land  office  to  pay  over  to  the  United 
States  the  surplus  remaining  after  deducting  his  compensation  from  the  fees  received  from 
the  locators  of  military  bounty  land  warrants  is  a  breach  of  the  condition  of  his  bond  both 
lis  respects  himself  and  his  sureties,  and  the  United  States  is  not  obliged  to  proceed  against 
the  register  for  money  had  and  received.    United  States  v.  Babbitt,  §§  258,  254. 

g  242.  In  an  action  on  the  official  bond  of  a  collector,  where  the  breach  assigned  is  that  he 
4id  not  faithfully  perform  the  duties  of  collector,  but  received  as  such  a  certain  sum  which 
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he  failed  to  accuunt  for  or  ps^  over  to  the  United  States,  judgment  cannot  be  given  for  a 
greater  amount  than  that  actually  collected  and  not  paid  over.  Failure  to  collect  cannot  be 
set  up  at  the  trial  to  sustain  judgment  for  the  amount  alleged  in  the  declaration.  United 
States  V.  Olenn,  g  255. 

%  243.  A.  is  a  deputy  postmaster,  holding  under  an  appointment  to  expire  at  the  end  of  the 
next  session  of  the  senate.  Before  this  time  expires,  he  is  again  appointed  to  the  same  ofBce 
by  the  president,  and  confirmed  by  the  senate,  and  his  commission  signed.  Before  his  new 
commission  reaches  him,  he  executes  his  official  bond,  whose  condition  recites  that  *'  whereas, 
A.  is  deputy  postmaster  at  Mobile,"  etc.  This  bond  is  accepted  and  approved  by  the  post- 
master-general after  A.  receives  his  new  commission  and  is  sworn  into  office.  HMj  that  the 
bond  takes  effect  at  the  date  of  its  acceptance  and  approval  by  the  postmaster-general ;  that 
the  above  recital  must  have  reference  to  that  date,  and  that  the  bond  secures  the  conduct  of 
the  deputy  postmaster  under  his  new  appointment.  It  was  also  held  that  parol  evidence 
would  be  inadmisBible  to  prove  that  the  bond  was  in  fact  intended  by  the  parties  to  apply  to 
the  fixst  appointment    United  States  v.  Le  Baron,  §§  356-291. 

§  244.  A  revenue  collector  is  not  liable,  on  his  official  bond,  for  the  amount  of  uncollected 
duties  and  duty  bonds,  which  have  been  placed  In  suit  by  him  or  his  predecessor  by  direction 
of  tlie  proper  officers.  His  liability  is  limited  to  the  use  of  ordinary  care  in  collecting  and 
paying  over  the  ^mounts,  and  he  is  only  chargeable  therewith  when  something  is  collected. 
United  Stateav.  Snyder,  g  263. 

§  246.  A  receiver  of  public  money  is  not  an  ordinary  bailee,  but  is  bound  by  the  terms  of 
his  bond ;  by  giving  bond,  to  account  for  money  coming  into  his  hands,  he  becomes  an  in- 
surer.   Boyden  v.  United  States,  gg  368-265.    See  g  39d. 

g  MS.  And  it  is  held  no  defense  that  the  receiver  was  attacked  in  his  office  and  the  money 
taken  from  him  by  force.    Ibid, 

g  247.  Though  the  statute  requires  the  receiver  to  pay  over  when  required,  etc.,  a  declara- 
tion alleging  a  request  is  sufficient  after  verdict    Ibid, 

g  248.  Overruling  necessity  is  a  sufficient  answer  for  the  loss  of  publio  property  by  an 
offiber  where  his  bond  is  not  considered.    United  States  v.  Thomas,  gg  266-278.    See  g  299. 

g  249.  As  to  the  liability  of  an  officer  for  public  property  in  his  custody,  it  is  held  that  the 
basis  of  the  common  law  rule  is  founded  on  the  doctrine  of  bailment  The  officer  is  a  bailee^ 
and  the  rules  which  grow  out  of  that  relation  are  held  to  govern  the  case.    Ibid, 

g  2Mi  And  although  the  officer's  bond  requires  him  to  keep  the  public  money  safely,  he  is 
discharged  if  the  money  is  lost  through  overruling  necessity.    Ibid, 

[NaiES.—  See  gg  274-^08.] 

BEVINS  v.  RAMSEY. 
(15  Howard,  ITi^iaa    1858.) 

EsBOB  to  XT.  S.  Circuit  Court,  Eastern  District  of  Tennessee. 

Opinion  by  Mb.  Justice  Catkon. 

SrATBMENT  OF  Facts. —  The  defendant,  William  B.  A.  Eamsej,  and  his  sure- 
ties were  sued  on  an  official  bond  given  by  Eamsey  as  clerk  of  the  chancery 
court  held  at  Knoxville,  Tennessee.  The  condition  of  the  bond  declares  that 
the  clerk  shall  ^Hruly  and  honestly  keep  the  records  of  said  court  and  discharge 
the  duties  of  said  office  according  to  law;"  and  the  declaration  alleges  that 
said  Eamsey  did  not  truly  and  lawfully  discharge  the  duties  of  his  office,  ia 
this:  that  Bevins,  Earle  &  Co.  filed  their  bill  in  equity  in  the  chancery  court  at 
Knoxville  against  Chase  and  Bowen,  and  that  certain  goods  of  theirs  were 
attached  and  put  into  the  hands  of  said  Karasey,  as  receiver;  and  that  by  an 
order  of  court  the  injunction  was  dissolved,  and  the  receiver,  Ramsey,  was 
directed  to  surrender  the  goods  to  Chase  and  Bowen,  ^^  upon  their  entering 
into  bond  with  security  to  abide  by  and  perform  the  judgment  and  decree  of 
the  court  upon  final  hearing  of  the  cause,  if  made  against  them;  "  and  that  by 
virtue  of  the  order  it  became  the  duty  of  Ramsey,  as  clerk  and«  master  of  said 
court,  to  take  a  bond  as  above  prescribed.  Nevertheless  he  did  not  take  from 
Chase  and  Bowen  their  bond,  with  sufficient  sureties  thereto,  but,  on  the  con- 
trary, he  took  certain  sureties  (five  in  number)  who  were  wholly  insufficient  to 
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perform  the  decree  of  the  court,  and  on  said  insufficient  bond  and  security  sur- 
rendered the  goods  to  Chase  and  Bowen ;  and  that  afterwards,  on  a  final  hear- 
ing, a  decree  was  rendered  against  Chase  and  Bowen  in  favor  of  Bevins,  Earle 
&  Co.  for  the  sum  of  $6,303.64,  with  interest  thereon,  which  remained  unpaid. 

The  second  and  third  breaches  aver  that  Ramsey  surrendered  the  goods  with- 
out taking  any  bond,  '^with  good  and  sufficient  sureties,"  from  Chase  and 
Bowen ;  and  the  fourth  breach  avers  that  no  bond  whatever  was  taken  from 
Chase  and  Bowen  on  the  delivery  of  the  goods  to  them.  The  defendant  relied 
on  several  pleas  in  defense,  only  two  of  which,  the  fourth  and  sixth,  it  is 
deemed  necessary  to  notice.  The  fourth  plea  sets  out  the  order  dissolving  the 
injunction  and  the  bond  taken  by  Eamsey  from  Chase  and  Bowen  and  their 
five  sureties,  and  avers  that,  after  the  final  decree  was  made  against  Chase  and 
Bowen,  the  bond  was,  on  the  application  of  Bevins,  Earle  &  Co.,  by  order  of 
the  court,  surrendered  to  them  by  the  clerk  and  master,  and  was  accepted  by 
them ;  and  under  and  by  virtue  of  said  bond  Bevins,  Earle  &  Co.  have  de- 
manded and  brought  suit  against  and  received  of  the  sureties  in  said  bond 
large  sums  of  money,  to  wit,  $2,000,  part  and  parcel  of  the  penalty  and  condi- 
tion of  said  bond,  and  which  was  demanded,  and  received  on,  and  in  discharge 
of  said  bond.  The  sixth  plea  avers  that  the  bond  taken  by  Ramsey,  as  clerk 
and" master,  was  for  $10,000,  and  was  in  due  form;  and  that  in  judging  as  to 
the  sufficiency  of  the  sureties,  and  in  surrendering  the  property,  said  Ramsey 
acted  bona  fide^  and  in  the  exercise  of  his  best  judgment. 

§  2  5 1  •  Whether  a  declaration  upon  ths  hand  of  a  clerk  of  court  for  taking  in- 
sufficient  security  is  sufficient  without  alleging  that  he  acted  in  bad  faith. 

To  this  plea  the  plaintiffs  replied, 'reaffirming  that  said  Ramsey  had  not  taken 
bond  with  good  and  sufficient  security,  as  was  his  duty ;  and  to  the  replication 
there  was  a  demurrer. 

As  the  declaration  did  not  charge  the  clerk  with  bad  faith,  and  the  presump- 
tion of  good  faith  being  prima  fade  in  his  favor,  from  the  face  of  the  bond 
taken  by  him,  neither  the  plea  nor  replication  could  be  of  any  force,  be- 
cause in  their  legal  effect  they  are  the  same  as  that  of  the  declaration ;  and  so 
the  court  below  held,  and,  going  back  to  the  declaration,  declared  it  bad ;  and, 
secondly,  overruled  the  demurrer  to  the  defendant's  fourth  plea.  The  plaint- 
iffs were  offered  the  liberty  to  amend  their  declaration  and  pleadings,  but  this 
they  declined  doing,  and  final  judgment  was  rendered  against  them.  Whether 
it  was  necessary  to  aver  in  the  declaration  that  insufficient  security  was  taken 
wittingly  and  knowingly,  and  consequently  in  bad  faith,  we  do  not  propose  to 
discuss,  as  it  is  a  question  more  appropriately  belonging  to  the  state  courts  than 
to  this  court.  But  as  judgment  was  given  against  the  plaintiffs  on  the  fourth 
plea,  and  as  that  judgment  is  conclusive,  if  the  plea  is  good,  we  will  consider 
that  plea.  The  demurrer  admits  that  Bevins,  Earle  &  Co.  obtained  the  bond 
of  Chase  and  Bowen  and  their  sureties;  that  they  sued  the  sureties  on  it,  and 
received  of  them  $2,000,  part  of  the  penalty ;  and  which  sum  was  received  in 
discharge  of  the  bond ;  whether  the  money  was  obtained  by  judgment  or  com- 
promise does  not  appear,  nor  is  it  material. 

§  252.  if  the  obligee  in  such  bond  receives  a  sum  of  money  from  the  obli- 
gors in  discharge  thereof  the  clerk  will  be  relieved  from  liability  fon^  neglect  in 
taking  it. 

Chase  and  Bowen  w^ere  principals  to  Ramsey,  if  he  was  in  default  for  neglect 
of  official  duty;  and  so  were  the  sureties  to  the  bond  responsible  to  him  should 
he  be  compelled  to  pay  in  their  stead.    The  clerk  was  the  last  and  most  favored 
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surety,  and  if  forced  to  pay  the  debt,  he  was  entitled  to  all  the  securities  Bev- 
ins,  Earie  &  Co.  had,  to  remunerate  his  loss ;  and,  in  such  event,  he  would  have 
been  entitled  to  the  bond  on  Chase  and  Bowen  and  their  sureties.  And  in  the 
next  place,  it  is  manifest  that  Ramsey  cannot  be  in  a  worse  situation  than  if 
he  had  been  a  party  to  the  bond,  in  common  with  the  other  sureties;  and  in 
such  case,  it  must  be  admitted  that  he  would  stand  discharged.  We  concur 
with  the  circuit  court  that  the  fourth  plea  was  a  good  defense,  and  order  the 
judgment  to  be  afSrmed. 

UNITED  STATES  v.  BABBITT. 
(6  Otto,  384-886.    1877.) 

Errob  to  TJ.  S.  Circuit  Court,  District  of  Iowa. 

Statement  of  Facts. —  Babbitt  gave  a  bond  to  the  United  States,  in  1863, 
for  the  faithful  discharge  of  his  duties  as  register  of  the  land  office.  This  ac- 
tion was  brought  to  recover  an  amount  received  by  him  as  fees,  in  the  location 
of  military  bounty-land  warrants,  in  excess  of  the  compensation  allowed  him 
by  law.  The  sureties  pleaded  that  it  was  not  a  part  of  the  duty  of  the  princi- 
pal to  receive  the  fees,  and  Babbitt  set  up  the  same  defense.  Demurrer  to  the 
pleas  overruled,  and  judgment  for  defendants. 

Opinion  by  Mb.  Justice  Swatne. 

This  case  comes  before  us  upon  a  certificate  of  a  division  of  opinion  of  the 
judges  by  whom  the  case  was  tried  in  the  circuit  court. 

The  questions  certified  are:  1.  Whether  it  was  the  duty  of  the  defendant 
Babbitt,  as  register  of  the  land  office,  to  receive  the  register's  fees  from  the 
locators  of  military  bounty-land  warrants,  upon  their  being  located  on  the  pub- 
lic lands,  subject  to  private  entry  by  such  warrants,  under  the  acts  of  February 
11, 1847,  September  28, 1850,  March  22, 1852,  and  March  3, 1855.  2.  Whether, 
if  such  fees  were  charged  and  received  by  Babbitt,  as  such  register,  his  neglect 
and  refusal  to  account  for  and  pay  over  to  the  United  States  the  surplus,  over 
and  above  the  maximum  compensation  authorized  to  be  by  him  received,  as 
determined  in  this  case  by  the  supreme  court  of  the  United  States,  in  United 
States  V.  Babbit,  1  Black,  55,  constitutes  a  breach  of  the  conditions  of  the  offi- 
cial bond  of  Babbitt,  as  register,  as  respects  himself  alone,  and  also  as  respects 
the  sureties  in  the  bond,  and  whether,  in  such  case,  the  remedy  is  not  by  an 
action  against  Babbitt  for  money  had  and  received. 

§  253.  It  is  the  duty  of  ike  register  of  the  land  office  to  receive  fees  from 
locators  of  military  bounty'land  warrants. 

The  reported  case,  to  which  reference  is  made,  contains  a  careful  analysis  of 
the  acts  of  congress  mentioned  in  the  first  question,  and  of  several  others  re- 
lating to  the  subject.  It  is  unnecessary  to  go  over  the  same  ground  again,  or 
to  reproduce  anything  there  said.  It  was  held  in  that  case  that  $3,000  per 
annum  was  the  maximum  compensation  allowed  to  the  register  by  law,  and 
that  he  was  not  entitled  to  hold,  in  addition,  the  fees  in  question  in  his  own 
right  The  act  of  March  3,  1853,  requires  that  *^  the  surplus  which  shall  re- 
main'* of  such  fees,  beyond  the  compensation  to  which  the  register  is  entitled, 
''shall  be  paid  into  the  treasury  of  the  United  States  as  other  moneys."  There 
could  be  no  paying  without  previous  receiving.  The  latter  duty  is  explicitly 
declared.  The  prior  one  is  as  clearly  to  be  inferred.  Both  would  be  alike  implied 
in  the  absence  of  the  provision  as  to  paying  over.    What  is  implied  in  a  statute, 

will,  deed  or  contract,  is  as  much  a  part  of  it  as  what  is  expressed.    United 
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States  V.  Babbit,  wpra.    The  first  question  certified  mast,  therefore,  be  an- 
swered in  the  affirmative. 

§  254.  The  sureties  on  the  official  hand  of  the  register  of  the  land  office  are 
bound  for  the  surplus  of  fees  over  his  official  compensation. 

To  the  second  it  must  be  answered,  that,  if  the  register  received  such  fees, 
the  neglect  and  refusal  to  pay  over  to  the  United  States  the  surplus  beyond  the 
compensation  to  which  he  was  entitled  by  law  was  a  breach  of  the  condition 
of  his  ofiicial  bond,  both  as  respects  himself  and  the  sureties  in  the  bond,  and 
that  the  United  States  is  under  no  necessity  to  proceed  against  the  principal  in 
the  bond  by  an  action  on  the  case  for  money  had  and  received.  The  judgment 
will  be  reversed,  and  the  cause  remanded  for  further  proceedings  in  conformity 
to  this  opinion ;  and  it  is  so  ordered. 

UNITED  STATES  v.  GLENN. 
(Circuit  Court  for  Texas:  1  Woods,  400,  401.    1872.) 

Opinion  by  Bradley,  J. 

Statement  of  Facts. —  This  is'  an  action  of  debt  on  the  oflBcial  bond  of 
Frank  W.  Glenn,  as  collector  of  internal  revenue  for  this  district.  The  breaches 
assigned  are,  that  Glenn  did  not  faithfully  perform  his  duties  as  collector,  but 
received  as  such  the  sum  of  $64,000,  which  be  never  accounted  for  or  paid  to 
the  United  States.  To  the  declaration  was  attached  a  copy  of  the  bond,  and  a 
particular  statement  of  Glenn's  accounts  at  the  treasury  department  showing 
the  balance  claimed  against  him.  But  it  was  not  pretended,  on  the  trial,  that 
he  had  actually  collected  all  the  items  contained  on  the  debit  side  of  the  ac- 
count, but  that,  under  the  thirty-fourth  section  of  the  act  of  1864  (13  Stat.,  223), 
he  had  been  charged  with  the  whole  amount  of  the  assessor's  list  of  taxea 
returned  to  him,  together  with  the  amount  of  unpaid  taxes  turned  over  to  him 
by  bis  predecessor,  and  it  was  contended  that,  if  he  had  not  collected  them,  it 
was  dereliction  of  duty  on  his  part  unless  he  showed  a  sufficient  excuse. 

§  255.  In  a  suit  on  an  official  bondy  the  breach  assigned  being  failure  to  ac- 
count and  pay  over^  failure  to  collect  will  not  sustain  the  declaration. 

We  are  of  opinion  that,  under  the  breach  set  forth  in  the  declaration,  derelic- 
tion of  duty  in  not  making  collections  cannot  be  set  up  at  the  trial.  It  is  not 
the  same  thing  as  collecting  and  failing  to  pay  over.  At  common  law,  it  is 
true,  any  failure  of  duty,  to  any  amount,  involved  the  forfeiture  of  the  bond 
and  the  payment  of  the  penalty.  And  considerable  sums  were  shown  to  have 
been  collected  by  Glenn.  This  evidence  was  competent,  and  would  have  been 
sufficient,  under  the  rules  of  the  common  law  which  once  prevailed,  to  make 
him  liable  for  the  whole  amount.  But  the  courts  have  long  since  adopted  a 
more  just  rule,  and  give  judgment  only  for  the  amount  actually  due.  And,  as 
a  very  large  amount  was  embraced  in  the  verdict  which  did  not  consist  of 
moneys  collected  and  unpaid,  we  think  that  the  verdict  must  be  set  aside,  but; 
with  leave  to  the  district  attorney  to  amend  the  declaration. 

Ordered  accordingly. 

UNITED  STATES  tx  LE  BARON. 
(19  Howard,  73-79.    1856. ) 

Errob  to  17.  8.  Circuit  Court,  Southern  District  of  Alabama 

Opinion  by  Mr.  Justice  Curtis. 

Statement  op  Facts. — This  is  a  writ  of  error  to  the  circuit  court  of  the 

United  States  for  the  southern  district  of  Alabama*  in  an  action  of  debt. 
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founded  on  an  official  bond  of  Oliver  S.  Beers,  as  deputy  postmaster  at  Mobile, 
the  defendant  being  one  of  his  sureties.  It  appeared,  on  the  trial  in  the  circuit 
court,  that  Beers  was  appointed  to  that  office  by  the  president  of  the  United 
States,  during  the  recess  of  the  senate,  and  received  a  commission,  bearing  date 
in  April,  1849,  to  continue  in  force  until  the  end  of  the  next  session  of  the 
senate,  which  terminated  on  the  30th  day  of  September,  1850.  It  also  appeared 
that  in  April,  1850,  Beers  was  nominated  by  the  pres^id^nt  to  th6  senate,  as 
deputy  postmaster  at  Mobile;  and  the  nomination  having  been  duly  confirmed, 
a  commission  was  made  out  and  signed  by  President  Taylor,  bearing  date  on 
the  22d  day  of  April,  1850;  but  it  had  not  been  transmitted  to  Beers  on  the 
1st  day  of  July,  1850,  when  the  bond  declared  on  bears  date.  Beers  took 
charge  of  the  postoffice  at  Mobile  before  his  second  appointment,  and  continued 
to  act,  without  intennission,  until  he  was  removed  from  office  in  February, 
1853.  The  default,  assigned  as  a  breach  of  the  bond,  was  admitted  to  have 
occurred  under  his  second  appointment;  and  the  principal  question  upon  this 
writ  of  error  is,  whether  the  bond  declared  on  secures  the  faithful  performance 
of  the  duties  of  the  office  under  the  first  or  under  the  siecond  appointment.  The 
condition  of  the  bond  recites:  "Whereas  the  ftaid  Oliver  S.  Beers  is  deputy 
postmaster  at  Mobile  aforesaid,"  etc. 

§  256*  BecitaU  in  a  po6t7na8ter*8  hand-  rdate  to  the  time  of  its  reaching  the 
fostmaeter^eneral  and  its  acceptance  hy  him. 

The  first  inquiry  is,  to  what  date  is  this  recital  to  be  referred?  The  district 
jndge,  who  presided  at  the  trial,  ruled  that  it  referred  to  the  office  held  by 
Beers  when  the  bond  was  signed.  The  delivery  of  a  deed  is  presumed  to  have 
been  made  on  the  day  of  its  date.  But  this  presumption  may  be  removed  by 
evidence  that  it  was  delivered  on  some  subsequent  day;  and  when  a  delivery 
OQ  some  subsequent  day  is  shown,  the  deed  speaks  on  that  subsequent  day  and 
not  on  the  day  of  its  date.  In  Clayton's  Case,  5  Coke,  1,  a  lease,  bearing  date 
on  the  26th  of  May,  to  hold  for  three  years  "from  henceforth,"  was  delivered 
on  the  20th  of  June.  It  was  resolved  that  '^from  henceforth"  should  be  ac- 
counted from  the  day  of  delivery  of  the  indentures  and  not  from  the  day  of 
their  date;  for  the  words  of  an  indenture  Are  not  of  any  effect  until  delivery  — 
traditio  loqui  facit  chartam.  So  in  Ozkey  v.  Hicks,  Cro.  Jac,  263,  by  a  charter- 
party,  under  seal,  bearing  date  on  the  8th  of  September,  it  was  agreed  that  the 
defendant  should  pay  for  a  moiety  of  the  corn  which  then  was,  or  afterwards 
should  be,  laden  on  board  a  certain  vessel.  The  defendaht  pleaded  that  thd 
deed  was  not  delivered  until  the  28th  of  October,  and  that  on  and  after  that 
day  there  was  no  corn  on  board;  and,  on  demurrer,  it  was  held  a  good  plea,  be- 
cause the  word  then  was  to  be  referred  to  the  time  of  the  delivery  of  the  deed 
and  not  to  its  date.  And  the  modern  case  of  Steele  v.  Mart,  4  Barn.  &  Crisss., 
272,  is  to  the  same  point.  A  lease  purported  on  its  face  to  have  been  made  oh 
the  25th  of  March,  1783,  habendum  from  the  25th  of  March  new  last  past.  It 
was  proved  that  the  delivery  was  made  after  the  day  of  the  date,  and  the  court 
of  king's  bench  held  that  the  word  now  referred  to  th)9  time  of  delivery  and 
not  to  the  date  of  the  indenture. 

At  the  trial  in  the  circuit  court,  it  appeared  that  on  the  day  after  the  date  of 
the  bond.  Beers,  in  obedience  to  instructions  from  the  postmaster-general,  de- 
posited it,  together  with  a  certificate  of  his  oath  of  office  under  his  last  ap- 
pointment, in  the  mail,  addressed  to  the  postmaster-general  at  li^ashington. 
In  Broome  v.  United  States,  15  How.,  143  (§§  552-565,  infra\  it  was  held  that 

a  collector's  bond  might  be  deemed  to  be  delivered  when  it  was  put  in  a  course 
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of  transmission  to  the  comptroller  of  the  treasury,  whose  daty  it  is  to  examine 
and  approve  or  reject  such  bonds.  But  this  decision  proceeded  upon  the  ground 
that  the  act  of  congress  requiring  these  bonds,  and  their  approval,  had  allowed 
the  collector  to  exercise  his  office  for  three  months  without  a  bond ;  and  that 
consequently  the  approval  and  delivery  were  not  necessarily  simultaneous  acts^ 
nor  need  the  approval  precede  the  delivery ;  and  the  distinction  between  bonds 
of  collectors  and  those  of  postmasters  is  there  adverted  to.  The  former  may 
take  and  hold  office  for  three  months  without  a^  bond.  The  latter  must  give 
bond,  with  approved  security,  on  their  appointment ;  and  there  is  no  time  al- 
lowed them,  after  entering  on  their  offices,  to  comply  with  this  requirement. 
The  bond  must  therefore  be  accepted  by  the  postmaster-general,  as  sufficient 
in  point  of  amount  and  security,  before  it  can  have  any  effect  as  a  contract. 
Otherwise,  the  postmaster  might  enter  on  the  office  merely  on  giving  a  bond^ 
which,  on  its  presentation,  the  postmaster-general  might  reject  as  insufficient. 
In  other  words,  the  person  appointed  might  act  without  any  operative  bond, 
which,  we  think,  was  not  intended  by  congress.  It  is  like  the  case  of  Bruce  v. 
State  of  Maryland,  II  Gill  &  J.,  382,  where  it  was  held  that  the  bond  of  a 
sheriff  took  effect  only  when  approved  by  the  county  court;  because  it  was 
only  on  such  approval  that  the  sheriff  was  authorized  to  act. 

§  257.  A  postmaster's  bond  speaks  from  time  of  approval  iy  postmaster- 
general. 

The  purpose  of  the  obligee  was  to  become  security  for  one  legally  authorized 
to  exercise  the  office;  not  for  one  who  enters  on  it  unlawfully,  because  he  failed 
to  comply  with  the  requirement  to  furnish  an  approved  bond ;  and  this  purpose 
can  be  accomplished  only  by  holding  that  the  appointee  cannot  act,  and  the 
bond  cannot  take  effect  until  it  is  approved.  Our  opinion  is,  therefore,  that 
this  bond  speaks  only  from  the  time  when  it  reached  the  postmaster-general 
and  was  accepted  by  him;  that  until  that  time  it  was  only  an  offer,  or  proposal 
of  an  obligation,  which  became  complete  and  effectual  by  acceptance;  and 
that,  unlike  the  case  of  a  collector's  bond,  which  is  not  a  condition  precedent 
to  his  taking  office,  and  which  may  be  intended  to  have  a  retrospective  opera- 
tion, the  bond  of  a  postmaster,  given  on  his  appointment,  cannot  be  intended 
to  relate  back  to  any  earlier  date  than  the  time  of  its  acceptance,  because  it  is 
only  after  its  acceptance  that  there  can  be  any  such  holding  of  the  office  as  the 
bond  was  meant  to  apply  to.  Now,  at  the  time  when  this  bond  was  accepted 
by  the  postmaster-general,  Beers  had  been  nominated  and  confirmed  as  deputy 
postmaster;  he  had  given  bond  in  such  a  penalty,  and  with  such  security,  as 
was  satisfactory  to  the  postmaster-general ;  he  had  taken  the  oath  of  office,  and 
there  was  evidence  that  a  certificate  thereof  had  been  filed  in  the  general  post- 
office.  Upon  this  state  of  facts,  we  are  of  opinion  that  at  that  time  his  hold- 
ing under  the  first  appointment  had  been  superseded  by  his  holding  under  the 
second  appointment;  and  when  the  bond  says,  ^'is  now  postmaster,"  it  refers  to 
such  holding  under  the  second  appointment,  and  is  a  security  for  the  faithful 
discharge  of  his  duties  under  the  second  appointment. 

§  258.  A  judgment  wUl  not  he  sicstained,  on  review,  upon  a  fact  not  deter- 
mined hdow. 

It  was  suggested  at  the  argument  that  this  bond  was  not,  in  point  of  fact, 

taken  in  reference  to  the  new  appointment,  but  was  a  new  bond,  called  for  by 

the  postmaster-general  under  the  authority  conferred  on  him  by  the  act  of  July 

2,  1836.     6  Stats,  at  Large,  88,  sec.  37.     To  this  there  are  several  answers.     No 

such  ground  appears  to  have  been  taken  at  the  trial,  r\nd  the  rulings  of  the 
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court,  which  were  excepted  to  by  the  plaintiffs  in  error,  precluded  any  such  in- 
quiry. These  rulings  were,  that  the  holding  to  which  the  bond  ref^red  was  a 
holding  on  the  first  day  of  July,  and  that  Beers  was  in  office  on  that  day 
under  the  first  appointment,  and  not  under  the  second.  This  put  an  end  to  the 
claim,  and  rendered  a  verdict  for  the  defendant  inevitable. 

§  259.  Parol  evidence  is  not  admissible  to  ea^plain  an  instrument  which  is 
unarniiffmncs. 

But  if  this  were  otherwise,  parol  or  extraneous  evidence  that  the  bond  was 
not  intended  to  apply  to  the  holding  under  the  second  appointment,  because  it 
was  a  new  bond  taken  to  supersede  an  old  one,  would  be  open  to  the  objections 
which  the  defendants  in  error  have  so  strenuously  urged.  There  is  no  ambi- 
guity in  the  bond.  It  refers  to  a  holding  at  some  particular  date.  The  law 
determines  that  date  to  be  the  time  when  the  bond  took  effect.  Nothing  re- 
mains but  to  determine,  upon  the  facts,  under  which  appointment  Beers  then 
held ;  this  also  the  law  settles,  and  when  it  has  thus  been  ascertained  that  he 
held  ander  the  second  appointment,  evidence  to  show  that  the  bond  was  not 
intended  to  apply  to  that  appointment  would  directly  contradict  the  bond,  for 
it  would  show  it  was  not  intended  to  apply  to  the  appointment  which  Beers 
then  held,  while  the  bond  declares  it  was  so  intended.  The  defendant  in  error 
farther  insists  that  Beers  was  not  in  office,  under  the  second  appointment,  at 
the  time  this  bond  took  effect,  because  the  commission  sent  to  him  was  signed 
by  President  Taylor,  and  was  not  transmitted  until  after  his  death. 

§  260.  Appointmsnt  to  office  under  United  States  is  complete  when  commission 
is  signed  hy  president 

When  a  person  has  been  nominated  to  an  office  by  the  president,  confirmed 
by  the  senate,  and  his  commission  has  been  signed  by  the  president,  and  the 
seal  of  the  United  States  affixed  thereto,  his  appointment  to  that  office  is  com- 
plete. Congress  may  provide,  as  it  has  done  in  this  case,  that  certain  acts  shall 
be  done  by  the  appointee  before  he  shall  enter  on  the  possession  of  the  office 
under  his  appointment.  These  acts  tlien  become  conditions  precedent  to  the 
complete  investiture  of  the  office ;  but  they  are  to  be  performed  by  the  ap- 
pointee, not  by  the  executive;  all  that  the  executive  can  do  to  invest  the  person 
with  his  office  has  been  completed  when  the  commission  has  been  signed  and 
sealed ;  and  when  the  person  has  performed  the  required  conditions,  his  title  to- 
enter  on  the  possession  of  the  office  is  also  complete. 

§  261.  The  offi,cer  mxiy  he  invested  with  the  office  without  the  transmission  of 
his  commission  to  him,. 

The  transmission  of  the  commission  to  the  officer  is  not  essential  to  his  in- 
vestiture of  the  office.  If,  by  any  inadvertence  or  accident,  it  should  fail  to- 
reach  him,  his  possession  of  the  office  is  as  lawful  as  if  it  were  in  his  custody. 
It  is  but  evidence  of  those  acts  of  appointment  and  qualification  which  consti- 
tute his  title,  and  which  may  be  proved  by  other  evidence,  where  the  rule  of 
law  requiring  the  best  evidence  does  not  prevent. 

It  follows  from  these  premises,  that  when  the  commission  of  a  postmaster 
has  been  signed  and  sealed,  and  placed  in  the  hands  of  the  postmaster-general 
to  be  transmitted  to  the  officer,  so  far  as  the  execution  is  concerned,  it  is  a 
completed  act.  The  officer  has  then  been  commissioned  by  the  president  pur- 
suant to  the  constitution;  and  the  subsequent  death  of  the  president,  by  whom 
nothing  remained  to  be  done,  can  have  no  effect  on  that  completed  act.  It  is 
of  no  importance  that  the  person  commissioned  must  give  a  bond  and  take  an 
oath,  before  he  possesses  the  office  under  the  commission;  nor  that  it  is  the 
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duty  of  tl)e  postmaster-general  to  transmit  the  commission  to  the  officer  when 
he  shall  have  done  so.  These  are  acts  of  third  persons.  The  president  has 
previously  acted  to  the  full  extent  which  he  is  required  or  enabled  by  the  con- 
stitution and  laws  to  act  in  appointing  and  commissioning  the  officer;  and  to 
the  benefit  of  that  complete  action  the  officer  is  entitled,  when  he  fulfils  the 
conditions  on  his  part,  imposed  by  law.  We  are  of  opinion,  therefore,  that 
Beers  was  duly  commissioned  under  his  second  appointnient.  For  these  rea- 
sons, we  hold  the  judgment  of  the  circuit  court  to  have  been  erroneous,  and  it 
must  be  reversed,  and  the  cause  remanded  with  directions  to  award  a  venire 
facias  de  novo. 

UNITED  STATES  v.  SNYDER. 
(Circuit  Conrt  for  Pennsylraziia:  4  Washington,  S51MM1.    1825.) 

Opinion  by  the  Court. 

Statement  of  Facts. — This  was  an  action  of  debt  brought  in  the  district 
court  upon  the  oflScial  bond  given  by  the  defendant,  conditioned  for  the  faith- 
ful discharge  of  the  duties  of  his  office  as  collector  of  the  internal  taxes  and 
duties  in  the  twelfth  district  of  Pennsylvania,  and  for  collecting  and  paying 
over  the  said  taxes  and  duties.  The  demand  was  founded  on  a  statement  from 
the  treasury  department  of  certain  uncollected  bonds  and  duties  due  within 
this  district.  These  bonds,  or  most  of  them,  had  been  placed  in  the  hands  of 
an  attorney  for  collection  and  suit  by  a  preceding  collector,  with  the  approba- 
tion of  the  commissioner  of  the  revenue,  by  whom  his  compensation  was  fixed. 
Whether  the  collection  of  any  of  the  uncollected  bonds  and  duties,  and  if  any, 
to  what  amount,  was  intrusted  to  that  attorney  by  the  defendant,  does  not  dis- 
tinctly appear,    fiy  the  instructions  of  the  commissioner  of  the  revenue  to  the 

different  collectors,  bearing  date  the day  of  June,  ISH,  they  are  directed 

to  commence  prosecutions  in  the  state  courts,  where  the  district  court  of  the 
United  States  is  beyoiid  a  certain  distance,  and  if  the  attorney  of  the  district 
be  too  remote  and  has  appointed  no  deputy  to  act  for  him,  then,  and  then  only, 
the  collectors  are  authorized  to  employ  any  other  respectable  attorney,  who  is 
to  receive  a  reasonable  compensation  for  his  professional  services.  It  is  then 
added,  ^'it  may  be  advisable  to  employ  an  attorney,  with  the  understanding 
that  he  shall  have  all  the  business  of  the  collector."  The  subisequent  instruc- 
tions of  the  8th  of  April,  1S15,  after  referrikig  to  the  act  of  congress  of  the  3d 
of  March,  1815,  say  that  this  act  will,  after  the  district  attorney  has  appointed 
his  deputies,  supersede  the  employment  of  other  counsel,  except  where  they 
may  be  specially  employed  by  the  treasury  department.  "  In  pending  suits," 
they  add,  "  it  will  be  proper  not  to  disturb  the  courte  that  may  have  been  pur- 
sued." 

§  262.  LiahUity  of  collector  of  internal  revenue  for  honch  for  duties  not  col- 
lectedj  etc. 

The  judge  of  the  district  court,  in  his  charge  to  the  jury,  stated  that  the  col- 
lector, by  his  bond  and  the  duties  it  jguarantied,  was  not  charged  with  the  un- 
collected bonds  and  duties  as  a  debtor,  but  merely  with  the  collection  of  them 
upon  the  same  principles  as  other  agents,  acting  with  ordinary  care  and  dili- 
gence. That  the  collecting  officers  were  put  under  the  superintendence  of  the 
commissioners  of  the  revenue,  who  had  power  to  make  suitable  regulations,  as 
they  did  make.  That  the  defendant,  when  he  went  into  office,  found  that  his 
predecessor  had  employed  an  attorney  to  sue  the  uncollected  bonds,  and  this 

by  the  direction  of  the  commissioner  of  the  revenue.    He  then  concludes  by 
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isaying  that  if  the  jary  were  satisfied  of  the  facts,  and  that  a  special  agent  or 
attorney  was  employed  by  direction  of  the  treasury  officer,  the  defendant  was 
not  Responsible  for  more  than  ordinary  care  and  diligence  in  superintending  the 
collection  of  the  debts,  and  urging  on  such  attorney ;  and  that  under  any  cir- 
cumstances he  was  not  to  be  debited  with  the  debts  at  all  events,  except  such 
4is  were  received  by  him ;  and  that  upon  the  facts  above  stated,  if  found  by  the 
jury,  the  verdict  ought  to  be  for  the  defendant.  The  first  point  of  law  decided 
in  this  charge  was,  that  the  bonds  debited  by  the  treasury  department  to  the 
defendant  did  not  thereby  constitute  the  latter  a  debtor,  at  all  events,  to  the 
United  States  to  their  amount,  but  that  he  was  placed  thereby,  and  by  his  own 
bond  and  the  duties  of  his  office,  in  the  predicament  of  an  agent,  who  is  bound 
to  use  ordinary  care  and  diligence  in  collecting  their  amount,  and  when  col- 
lected to  pay  them  over.  In  this  decision  I  entirely  concur.  The  practice  of 
charging  the  collectors  of  these  taxes  and  duties  with  the  whole  amount  due  by 
their  respective  districts,  is,  I  presume,  a  mere  treasury  arrangement,  as  I  un- 
derstand the  twenty-seventh  section  of  the  act  of  the  22d  of  July,  1813,  to  be 
confined  to  the  internal  taaes;  and  I  can  find  no  similar  provision  in  any  other 
act  of  congress  in  relation  to  the  collectors  of  the  internal  duties^  or  to  those 
officers  generally.  If  that  section  applied  to  the  collection  of  the  tax  on  stills, 
the  subject  of  the  present  contronersy,  it  would  supjiort  the  principle  of  law 
laid  down  by  the  district  judge,  but  then  the  relief  provided  by  it  for  the  col- 
lector could  only  be  afforded  by  the  comptroller.  The  principle,  then,  being  a 
reasonable  and  just  one,  and  consistent  with  the  general  rules  of  law  in  relation 
to  agents,  and  the  above  section  not  applying  to  the  internal  duties,  I  can  per- 
<^ive  no  objection  to  this  part  of  the  opinion  of  the  district  court. 

But  be  this  as  it  may,  the  material  part  of  the  charge  was,  that  if  the  jury 
were  satisfied  that  when  the  defendant  went  into  office  he  found  that  a  certain 
attorney  had  been  employed  by  his  predecessor  to  put  in  suit  these  bonds 
(meaning  the  bonds  for  the  amount  of  which  the  suit  was  brought),  by  direc- 
tion of  the  commissioner  of  the  revenue,  then  the  defendant  was  not  respon- 
sible for  more  than  ordinary  care  and  diligence  in  superintending  the  collection; 
and  I  think  it  must  be  agreed  by  all,  that  to  make  the  collector  responsible  in 
such  a  case  for  the  amount  of  those  bonds,  would  be  to  outrage  every  principle 
of  justice,  which  no  court  could  sanction,  unless  compelled  to  do  so  by  some 
positive  statute.  By  the  act  of  July,  1813,  it  is  declared  that  there  shall  be  an 
officer  in  the  treasury  department,  to  be  denominated  ^'  commissioner  of  the 
revenue,"  for  superintending  the  collection  of  the  direct  tax  and  internal  duties, 
who  shall  be  charged,  under  the  direction  of  the  head  of  that  department, 
with  certain  specific  duties,  and  amongst  them,  with  that  of  superintending 
generally  all  the  officers  employed  in  assessing  and  collecting  the  said  taxes 
and  duties.  In  the  execution  of  the  powers  thus  conferred  on  that  officer,  he 
issued  to  all  the  collectors  under  his  conti*oi  the  instructions  which  have  before 
been  adyerted  to;  whereby  they  were  authorized,  in  case  the  district  attorney 
resided  too  remotely  from  their  respective  collection  districts,  and  had  appointed 
no  deputy  to  act  for  him,  to  employ  any  other  attorney  to  sue  for  the  taxes  and 
duties  which  have  become  due;  and  to  do  this,  with  an  understanding  that  he 
should  have  all  the  business  of  such  collector.  It  is  admitted,  in  this  case,  that 
the  district  attorney  lived  too  remote  from  the  twelfth  collection  district  to  at- 
tend to  the  business  of  the  collection  of  it,  and  that  he  had  appointed  no  dep- 
uty to  represent  him.    In  consequence  of  these  circumstances,  the  predecessor 

of  the  present  collector  employed  an  attorney  to  sue  the  bonds  which  had  been 
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taken,  which  attorney  was  approved  of,  and  his  compensation  fixed  upon,  by 
the  commissioner  of  the  revenue.  That  this  oflBcer  had  a  power  to  give  these 
instructions  and  to  authorize  the  acts  done  by  the  collector  alluded  to,  is  un- 
questionable ;  and  if  this  be  so,  upon  what  principle  is  it  that  the  present  col- 
lector can  be  made  responsible  for  the  amount  of  the  bonds  which,  with  th» 
approbation  of  an  authorized  officer  of  the  government,  had  been  placed  in  the^ 
hands  of  an  attorney  for  suit  and  collection,  previous  to  his  coming  into 
the  office?  He  could  not  withdraw  the  bonds  from  the  hands  of  the  attorney 
without  a  violation  of  the  engagement  made  with  him,  "  that  he  should  have 
all  the  business  of  the  collector."  And,  if  they  were  in  suit,  which  is  highly 
probable,  he  would,  by  doing  so,  have  acted  in  opposition  to  that  part  of  the 
instructions  of  the  8th  of  April,  1815,  which  states  that,  ^'in  pending  suits,  it 
will  be  proper  not  to  disturb  the  course  that  may  have  been  pursued."  The 
creation  of  a  commissioner  of  the  revenue,  for  the  purpose  of  superintending 
the  collection  of  those  portions  of  the  public  revenue,  and  of  the  officers  em- 
ployed in  their  collection,  was,  no  doubt,  done  for  wise  and  useful  purposes; 
jind,  in  obeying  his  instructions,  the  collectors  acted  as  duty  required,  and  can 
upon  no  just  or  legal  principle  be  responsible  for  the  consequences  of  those  acts. 
The  judgment  must  be  affirmed. 

BOYDEN  V.  UNITED  STATES. 
(18  Wallace,  17-25.    1871.) 

Error  to  U.  S.  Circuit  Court,  District  of  Wisconsin. 

Statement  of  Facts. —  Boy  den  gave  a  bond  for  the  faithful  discharge  of  the 
duties  of  his  office  as  receiver  of  public  money.  In  a  suit  on  the  bond  the 
breach  alleged  was  his  failure  to  pay  over  a  sum  of  money,  although  often  re- 
quested, etc.  He  set  up  the  defense  that  the  money  was  taken  from  him  by 
force,  and  without  his  fault.    Evidence  in  support  of  this  defense  was  excluded. 

§  263.  ^  common  bailee  is  liable  only  for  ordinary  care^  and  is  not  reepofieible 
for  losses  caused  hy  irresistible  force. 

Opinion  by  Mr.  Justice  Strong. 

Were  a  receiver  of  public  moneys,  who  has  given  bond  for  the  faithful  perform- 
ance of  his  duties  as  required  by  law,  a  mere  ordinary  bailee,  it  might  be  that  he- 
would  be  relieved  by  proof  that  the  money  had  been  destroyed  by  fire,  or  stolea 
from  him,  or  taken  by  irresistible  force.  He  would  then  be  bound  only  to  the 
exercise  of  ordinary  care,  even  though  a  bailee  for  hire.  The  contract  of  bail- 
ment implies  no  more  except  in  the  case  of  common  carriers,  and  the  duty  of  a 
receiver  virtute  officii  is  to  bring  to  the  discharge  of  his  trust  that  prudence^ 
caution  and  attention  which  careful  men  usually  bring  to  the  conduct  of  their 
own  aifairs.  He  is  to  pay  over  the  money  in  his  hands  as  required  by  law,  but 
be  is  not  an  insurer. 

§  264.  hut  an  officer  who  gives  bond  to  pay  over  mxmeys  received  without 

exception  becomes  an  insurer. 

He  may,  however,  make  himself  an  insurer  by  express  contract,  and  this  he 
does  when  he  binds  himself  in  a  penal  bond  to  perform  the  duties  of  his  office 
>vithout  exception.  There  is  an  established  difference  between  a  duty  created 
merely  by  law  and  one  to  which  is  added  the  obligation  of  an  express  under- 
taking. The  law  does  not  compel  to  impossibilities,  but  it  is  a  settled  rule  that 
if  performance  of  an  express  engagement  becomes  impossible  by  reason  of  any- 

thing  occurring  after  the  contract  was  made,  though  unforeseen  by  the  contract- 
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ing  party,  and  not  within  his  control,  he  will  not  be  excused.  Metcalf  on 
Contr.,  213;  The  Harriman,  9  Wall.,  161.  The  rule  has  been  applied  rigidly 
to  bonds  of  public  officers  intrusted  with  the  care  of  public  money.  Such 
bonds  have  almost  invariably  been  construed  as  binding  the  obligors  to  pay  the 
money  in  their  hands  when  required  by  law,  even  though  the  money  may  have 
been  lost  without  fault  on  their  part.  It  is  true  that  in  the  case  of  The  Super- 
Yisors  of  Albany  v.  Dorr,  25  Wend.,  440,  in  the  supreme  court  of  New  York, 
it  was  decided  in  a  suit  on  a  bond  of  a  county  treasurer,  conditioned  for  the, 
payment  of  all  money  that  should  come  into  his  hands  as  treasurer,  that  he 
was  not  responsible  for  the  public  money  feloniously  stolen  from  his  office  with* 
out  any  negligence,  want  of  due  care,  or  other  blame  or  fault  whatever  on  his 
part ;  and  this  decision  was  affirmed  in  the  court  of « appeals  of  that  state,  only, 
however,  by  an  equal  division.  7  Hill,  58^.  It  was  rested  upon  the  supposed 
liability  of  the  officer,  virtute  officii^  which  it  was  thought  his  bond  did  not  in- 
crease, and  it  was  supposed  to  be  sustained  by  Lane  v.  Cotton,  1  Ld.  Baym.,  646, 
and  Whitfield  u  Le  De  Spencer,  Cowp.,  754.  It  is  quite  plain,  however,  that 
those  cases  do  not  sustain  it.  They  were  actions  upon  the  case  against  the 
postmaster-general,  brought  not  by  the  government,  but  by  private  individuals, 
to  recover  damages  for  the  negligent  failure  to  deliver  letters,  and  the  defend- 
ants were  held  not  liable  for  money  stolen,  even  by  their  subordinates  in 
office.  At  most  the  postmaster-general  was  a  mere  bailee,  and  no  question 
was  raised  respecting  the  effect  of  a  bond  to  secure  the  performance  of  his 
duties.  But  whatever  may  have  been  the  ruling  in  the  case  of  The  Supervisors 
of  Albany  v.  Dorr,  it  is  no  longer  authority,  even  in  the  state  of  New  York. 
Muzzy  V.  Shattuck,  1  Denio,  233,  subsequently  decided  and  affirmed  unani- 
mously in  the  court  of  appeals,  is  utterly  irreconcilable  with  it,  and  it  has  set- 
tled the  law  otherwise  in  that  state.  So  in  Pennsylvania,  in  Commonwealth  v. 
Comly,  3  Penn.  St.,  372,  it  was  ruled  that  the  responsibility  of  a  public  re- 
ceiver depends  on  his  contract,  when  there  is  one,  and  not  on  the  law  of  bail- 
ments. There  the  condition  of  the  bond  was  to  account  and  pay  over,  and  it 
was  held  no  defense  by  the  surety  of  the  receiver  that  the  money  was  stolen, 
though  it  was  kept  as  a  prudent  man  would  keep  his  own  funds.  It  was  said 
by  Chief  Justice  Gibson,  in  delivering  the  judgment  of  the  court,  after  refer- 
ring to  the  fact  that  a  lessee  is  not  relieved  from  payment  of  rent  by  destruc- 
tion of  the  demised  premises  by  fire :  "  A  loss  by  a  visitation  of  Providence, 
which  no  vigilance  could  prevent,  would  present  a  more  meritorious  claim  for 
relief,  one  would  think,  than  a  loss  by  robbery,  which  is  always  preceded  by  a 
greater  or  less  degree  of  negligence.  A  receiver  or  his  surety  would  come 
before  a  chancellor  with  an  ill  grace  on  that  ground,  even  if  there  was  a  power 
to  relieye  him.  The  keepers  of  the  public  moneys,  or  their  sponsors,  are  to  be 
held  strictly  to  the  contract,  for  if  they  were  to  be  let  off  on  shallow  pretenses, 
delinquencies,  which  are  fearfully  frequent  already,  would  be  incessant.  A 
chancellor  is  not  bound  to  control  the  legal  effect  of  a  contract  in  any  case; 
and  his  discretion,  were  he  at  liberty  to  use  it,  would  be  influenced  by  consid- 
erations of  general  policy."  State  v.  Harper,  6  Ohio  St.,  607,  is  to  the  same 
effect.  This  is  precisely  the  ground  which  this  court  has  taken.  In  The  United 
States  V.  Prescott,  3  How.,  578,  it  was  decided  that  the  felonious  taking,  steal- 
ing and  carrying  away  the  public  money  in  the  hands  of  a  receiver  of  public 
money,  without  any  fault  or  negligence  on  his  part,  does  not  discharge  him  or 
his  sureties,  and  that  it  cannot  be  set  up  as  a  defense  to  an  action  on  his  official 
bond.    The  condition  of  the  receiver's  bond  in  that  case,  it  is  true,  was  that 
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the  receiver  should  pay  promptly  when  orders  for  payment  should  be  received, 
while  the  bond  in  the  case  before  us  is  conditioned  that  Boy  den,  the  receiver, 
,bad  truly  executed  and  discharged,  and  should  continue  truly  and  faithfully  to 
execute  and  discharge  all  the  duties  of  said  office  according  to  law.  But  the 
acts  of  congress  respecting  receivers  made  it  their  duty  to  pay  the  public 
money  received  by  them  when  ordered  by  the  treasury  department,  and  that 
department,  by  its  general  orders  of  1854,  required  payment  to  be  made  before 
this  suit  was  brought.  No  exception  was  made,  no  contingency  was  contem- 
plated. The  bond,  therefore,  was  an  absolute  obligation  to  pay  the  money,  and 
differing  not  at  all,  in  legal  effect,  from  the  bond  in  Prescott's  case.  A  similar 
ruling  was  made  in  United  States  v.  Dashiel,  4  Wall.,  182.  What  the  condition 
of  the  bond  on  which  suit  *was  brought  in  that  case  was  does  not  appear  in  the 
report,  but  it  was  for  the  discharge  of  the  paymaster's  official  duty.  The  doc- 
trine of  Prescott's  case  was  also  recognized  in  United  States  v.  Eeehler,  9  Wall., 
83,  and  it  must  be  considered  as  settled  law.  Applying  it  to  the  case  now  at 
hand,  it  makes  it  clear  that  the  evidence  offered  by  the  defendants  tending  to 
<prove  that  the  receiver  had  been  robbed  of  the  public  money  received  by  him 
was  rightly  rejected  as  constituting  no  defense  to  the  suit  on  the  receiver's 
bond.  It  is  true  that  in  Prescott's  case  the  defense  set  up  was  that  the  money 
had  been  stolen,  while  the  defense  set  up  here  is  robbery.  But  that  can  make 
no  difference,  unless  it  be  held  that  the  receiver  is  a  mere  bailee.  If,  as  we 
have  seen,  bis  liability  is  to  be  measured  by  his  bond,  and  that  binds  him  to 
tpay  the  money,  then  the  cause  which  renders  it  impossible  for  him  to  pay  is  of 
BO  importance,  for  he  has  assumed  the  risk  of  it. 

§  2^5.  Pleadmg;  declaration  good  after  verdioL 

There  is  nothing  in  the  second  error  assigned.  Though,  under  the  acts  of 
congress  of  August  6,  1846  (9  Stats,  at  Large,  59,  §  6),  and  the  amendatory  act 
of  March  3, 1857  (11  Stats,  at  Large,  249).  receivers  are  required  to  pay,  when 
required  by  the  secretary  of  the  treasury,  there  were  general  orders  made  for 
«ill  receivers  requiring  payments  to  be  made  at  stated  times,  which  were  in  ex- 
istence when  this  receiver's  bond  was  given.  The  declaration  avers  a  request, 
and  this  is  enough  after  verdict. 

Judgment  offirmed. 

UNITED  STATES  v.  THOHAa 
(16  Wallace,  887-865.    1872.) 

Ebbob  to  TJ.  S.  Circuit  Court,  Middle  District  of  Tennessee. 

Statement  of  Factts. —  Thomas  gave  hond,  with  sureties,  for  the  faithful 
discharge  of  his  duties  as  surveyor  of  customs  and  depositary  of  public  moneys. 
The  bond  was  conditioned  that  he  should  keep  safely,  etc.,  all  public  money 
collected  by  him  or  otherwise  placed  in  his  custody.  It  was  alleged,  as  a 
'breach  of  the  bond,  that  Thomas  had  paid  out  certain  public  money  to  persons 
not  entitled,  etc.,  and  that  he  had  failed  to  transfer  and  pay  it  out  as  ordered. 
The  defense  was  that  the  money  was  seized  by  rebel  authorities  by  force. 

Opinion  by  Mr.  Justice  Bradley. 

This  case  brings  up  squarely  the  question  whether  the  forcible  seizure  by  the 
rebel  authorities,  of  public  moneys  in  the  hands  of  loyal  government  agents, 
against  their  will  and  without  their  fault  or  negligence,  is  or  is  not  a  sufficient 
discharge  from  the  obligations  of  their  official  bonds.  This  precise  questioa 
has  not  as  yet  been  decided  by  this  court.  As  the  rebellion  has  been  held  to 
have  been  a  public  war,  the  question  may  be  stated  in  a  more  general  form,  as 
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follows:  Is  the  act  of  a  pablio  enemy  in  forcibly- seizing  or  destroying  prop- 
erty of  the  government  in  the  hands  of  a  public  ofiicdr^  against  his  will  and 
without  bis  fault,  a  discharge  of  his  obligation  to  keep  such'  property  safely, 
and  of  his  oflScial  bond  given  to  secure  the  faithful  perfornrance  K>t  that  duty, 
and  to  have  the  property  forthcoming  when  required?  The  question  is  thus 
stated  in  its  double  aspect,  namely:  First,  in  regard  to  the  obligatioii  arising 
from  official  duty;  and  secondly,  in  regard  to  that  arising  from  the  •bond, 
because  the  condition  of  the  latter  is  twofold  —  that  the  principal  shall  faith- 
fully discharge  his  official  duties,  and  that  he  shall  pay  the  moneys  of  the  gov^ 
emment  that  may  come  into  his  hands  as  and  when  it  shall  be  demanded  of 
him.  It  is  contended  that  the  latter  branch  of  the  condition  has  a  more 
stringent  effect  than  the  former,  and  creates  an  obligation  to  pay,  at  all  events, 
all  public  money  received. 

§  266,  Aside  from  his  hand,  the  overruling  force  arising  from  inevitcMe 
necessity  or  tJis  act  of  a  public  enemy  is  a  suffident  answer  for  ih^  loss  of  publio 
property  in  the  custody  of  a  public  officer. 

That  overruling  force  arising  from  inevitable  necessity  or  the  act  of  a  public 
enemy  is  a  sufficient  answer  for  the  loss  of  public  property  when  the  questioa 
is  considered  in  reference  to  an  officer's  obligation  arising  merely  from  his  ap- 
pointment, and  aside  from  such  a  bond  as  exists  in  this  case,  seems  almost  self- 
evident.  If  it  is  not,  then  every  military  commander  who  ever  lost  a  battle  or 
was  obliged  to  surrender  his  ship  or  fort  or  other  public  property,  added  a  civil 
obligation  to  his  military  misfortune.  And  as  it  regards  this  question  it  is 
difficult  to  perceive  any  distinction  between  the  loss  of  one  kind  of  property 
and  another.  If  the  property  belongs  to  the  government  the  loss  falls  on  the 
government;  if  it  belongs  to  individuals  it  falls  on  them.  The  general  rule  of 
official  obligation,  as  imposed  by  law,  is  that  the  officer  shaii  perform  the 
duties  of  his  office  honestly,  faithfully  and  to  the  best  of  his  ability.  This  is 
the  substance  of  all  official  oaths.  In  ordinary  cases,  to  expect  more  than  this 
would  deter  upright  and  responsible  men  from  taking  office.  This  is  substan- 
tially the  rule  by  which  the  common  law  measures  the  responsibility  of  those 
whose  official  duties  require  them  to  have  the  custody  of  property,  public  or 
private.  If  in  any  case  a  more  stringent  obligation  is  desirable,  it  must  be 
prescribed  by  statute  or  exacted  by  express  stipulation.  The  ordinary  rule 
will  be  found  illustrated  by  a  number  of  analogous  cases. 

§  267.  authorities  reviewed. 

It  is  laid  down  by  Justice  Story,  that  officers  of  courts  having  the  custody 
of  property  of  suitors  are  bailees,  and  liable  only  for  the  exercise  of  good  faith 
and  reasonable  diligence,  and  not  responsible  for  loss  occurring  without  theis 
fault  or  negligence.  Story  on  Bailm.,  §  620.  Trustees  are  only  bound  to  ex- 
ercise the  same  care  and  solicitude  with  regard  to  the  trust  property  which 
they  would  exercise  with  regard  to  their  own.  Equity  will  not  exact 
more  of  them.  Id. ;  Lewin  on  Trusts,  332,  3d  ed.  They  are  not  liable  for  a 
loss  by  theft  without  their  fault.  Id.  But  this  exemption  ceases  when  they 
mix  the  trust  money  with  their  own,  whereby  it  loses  its  identity,  and  they 
become  mere  debtors.  Id.,  and  2  Story's  Eq.  Juris.,  §  1270,  and  see  §§  1268, 
1269;  also  2  Spence's  Eq.  Juris.,  917,  921,  933,  937;  Wren  v,  Kirton,  11  Ves. 
Jr.,  381;  Utica  Ins.  Co.  v.  Lynch,  11  Paige,  520.  Receivers,  appointed  by  the 
court,  though  held  to  a  stricter  accountability  than  trustees,  on  account  of  their 
compensation,  are  nevertheless  not  liable  for  a  loss  without  their  fault ;  and 
they  are  entitled  to  manage  the  property  and  transact  the  business  in  their 
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hands  in  the  usual  and  ^cnsiomed  way.  Knight  u  Ld.  Plymouth,  3  Atk., 
480 ;  Rowth  v.  Ho^eU;  :3  Yes.  Jr.,  566 ;  Lewin  on  Trusts,  332,  3d  ed. ;  Ed- 
wards on  EeceivVs,  '5T3~599 ;  White  v.  Baugh,  3  Clark  &  Fin.,  44.  A  mar- 
shal appoint^\bjr-  a  court  of  admiralty  to  take  care  of  a  ship  and  cargo  is 
responsibla'^nly  for  a  prudent  and  honest  execution  of  his  commission.  The 
EenxfeBferg,  6  Rob.,  142.  "  Every  man,"  says  Sir  William  Scott,  "  who  under- 
tal^ei^ a  commission  incurs  all  the  responsibility  that  belongs  to  a  prudent  and 
holiest  execution  of  that  commission.  Then  the  question  comes.  What  is  a 
prudent  and  honest  execution  of  that  commission}  The  fair  performance  of 
the  duties  that  belong  to  it.  .  .  .  He  must  provide  a  competent  number  of 
persons  to  guard  the  property ;  having  so  done  he  has  discharged  his  respon- 
sibility, unless  he  can  be  affected  with  fraud,  or  negligence  amounting  in  legal 
understanding  to  fraud."  6  Rob.,  154.  See,  also,  Burke  v.  Trevitt,  1  Mason,  96, 
100.  A  postmaster  is  bound  to  exercise  due  diligence,  and  nothing  more,  in 
the  care  of  matter  deposited  in  the  postoffice.  He  is  not  liable  for  a  loss  hap- 
pening without  his  fault  or  negligence.  Soon  after  the  organization  of  the 
government  post  it  was  attempted  to  charge  the  postmaster-general  to  the. 
same  extent  as  the  common  carriers  who  had  previously  carried  the  mails; 
and  the  question  was  elaborately  argued  in  the  great  case  of  Lane  v.  Cotton, 
1  Ld.  Raym.,  646,  and  Lord  Chief  Justice  Holt  strenuously  contended  for  that 
view.  But  it  was  decided  that  the  postmaster  was  only  liable  for  his  own. 
negligence;  and  this  case  was  followed  by  Lord  Mansfield  and  the  whole  court, 
three-quarters  of  a  century  later,  in  the  case  of  Whitfield  -y.  Le  Despencer, 
Cowp.,  754.  See  Story  on  Bailm.,  §  463;  Dunlop  v.  Munroe,  7  Cranch,  242. 
In  certain  cases,  it  is  true,  a  more  stringent  accountability  is  exacted;  as  in  the 
case  of  a  sheriff,  in  reference  to  prisoners  held  by  him  in  custody,  where  the 
law  puts  the  whole  power  of  the  county  at  his  disposal,  and  makes  him  liable 
for  an  escape  in  all  cases,  eoscept  where  it  is  caused  by  an  act  of  Qod  or  the 
public  enemy.  33  Hen.  VL,  p.  1 ;  Brooke's  Abridg.,  tit.  Dette,  22 ;  Dalton's 
Sheriff,  485 ;  Watson  on  Sheriffs,  140.  The  exception  which  thus  qualifies  the 
severest  exaction  of  official  responsibility  known  at  the  common  law  is  worthy 
of  particular  notice.  The  reason  for  applying  so  severe  a  rule  in  cases  of  es- 
cape is  probably  founded  in  motives  of  public  safety.  Chief  Justice  Gibson, 
in  Wheeler  v.  Hambright,  9  Serg.  ife  R.,  396,  says:  "  The  strictness  of  the  law 
in  this  respect  arises  from  public  policy."  Lord  Chief  Justice  Holt,  in  his  dis- 
senting opinion  in  Lane  v.  Cotton,  also  held  that  the  sheriff  was  responsible  in 
the  ^ame  strict  manner  for  goods  seized  in  execution ;  but  he  cited  no  author- 
ity for  the  opinion,  and  the  general  rule  of  responsibility  is  certainly  much 
short  of  that. 

§  268.  at  common  law  an  officer  is  a  bailee  of  property  in  his  official 

custody. 

The  basis  of  the  common  law  rule  is  founded  on  the  doctrine  of  bailment.  A 
public  officer  having  property  in  his  custody  in  his  official  capacity  is  a  bailee, 
and  the  rules  which  grow  out  of  that  relation  are  held  to  govern  the  case. 
But  the  legislature  can  undoubtedly,  at  its  pleasure,  change  the  common  law 
rule  of  responsibility.  And  with  regard  to  the  public  moneys,  as  they  often 
accumulate  in  large  sums  in  the  hands  of  collectors,  receivers  and  depositaries, 
and  as  they  are  susceptible  of  being  embezzled  and  privately  used  without 
detection,  and  are  often  difficult  of  identification,  legislation  is  frequently 
adopted  for  the  purpose  of  holding  such  officers  to  a  very  strict  accountability. 
And  in  some  cases  they  are  spoken  of  as  though  they  were  absolute  debtors  for, 
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and  not  simply  custodians  of,  the  money  in  their  hands.  In  New  York,  in  the 
<»se  of  Muzzy  v.  Shattuck,  1  Denio,  233,  the  court,  after  a  careful  examination 
of  the  statutory  provisions  respecting  the  duties  and  liabilities  of  a  town  col- 
lector, came  to  the  conclusion  (contrary  to  its  previous  decision  in  The  Super- 
visors V.  Dorr,  25  Wend.,  440)  that  he  was  liable  as  a  debtor^  and  not  merely  as 
a  bailee^  for  the  moneys  collected  by  him,  and  consequently  that  he  could  not 
excuse  himself,  in  an  action  on  his  bond,  by  showing  that,  without  his  fault,  the 
money  had  been  stolen  from  his  office.  Where,  however,  a  statute  merely  pre- 
scribes the  duties  of  the  officer,  as  that  he  shall  safely  keep  money  or  property 
received  or  collected,  and  shall  pay  it  over  when  called  upon  to  do  so  by  the 
proper  authority,  it  cannot,  without  more,  be  regarded  as  enlarging  or  in  any 
way  affecting  the  degree  of  his  responsibility.  The  mere  prescription  of  duties 
has  nothing  to  do  with  the  question  as  to  what  shall  constitute  the  rule  of 
responsibility  in  the  discharge  of  those  duties,  or  a  legal  excuse  for  the  non- 
performance of  them,  or  a  discharge  from  their  obligation.  The  common  law, 
which  is  common  reason,  prescribes  that;  and  statutes,  in  subordination  to  their 
terms,  are  to  be  construed  agreeably  to  the  rules  of  the  common  law.  Bacon's 
Abridg.,  tit.  Statute,  I,  4. 

§  269.  Stringent  accountability  of  receivers^  collectors  and  depositaries  of  pxHy- 
lie  moneys  under  the  acts  of  congress. 

The  acts  of  congress  with  respect  to  the  duties  of  collectors,  receivers  and 
depositaries  of  public  moneys,  it  must  be  conceded,  manifest  gr^at  anxiety  for 
the  due  and  faithful  discharge  by  these  officers  of  their  responsible  duties,  and 
for  the  safety  and  payment  of  the  moneys  which  may  come  to  their  hands. 
They  are  expressly  required  to  keep  safely,  without  loaning,  using,  depositing 
in  banks,  or  exchanging  for  other  funds  than  as  specially  allowed  by  law,  alL 
the  public  money  collected  by  them,  or  in  their  possession*  or  custody,  till 
ordered  by  the  proper  department  or  officer  to  be  transferred  or  paid  out ;  and 
where  such  orders  for  transfer  or  payment  are  received,  faithfully  and  promptly 
to  make  the  same  as  directed.  9  Stat,  at  Large,  61,  §  9.  To  obviate  all  excuse 
for  casual  losses,  it  is  provided  that  they  shall  be  allowed,  under  the  direction 
of  the  secretary  of  the  treasury,  all  necessary  additional  expenses  for  clerks, 
fire-proof  chests,  or  vaults,  or  other  necessary  expenses  of  safe  keeping,  trans- 
ferring and  disbursing  said  moneys.  Id.,  62,  §  13.  And  it  is  expressly  made 
embezzlement  and  a  felony  for  an  officer  charged  with  the  safe  keeping,  trans- 
fer and  disbursement  of  the  public  moneys,  to  convert  them  to  his  own  use,  or 
to  use  them  in  any  way  whatever,  or  to  loan  them,  deposit  them  in  bank,  or  to 
exchange  them  for  other  funds  except  as  ordered  by  the  proper  department  or 
officer.  Id.,  63,  §  16.  Every  receiver  of  public  money  is  required  to  render  his 
accounts  quarter-yearly  to  the  proper  accounting  officers  of  the  treasury,  with 
the  vouchers  necessary  to  the  prompt  settlement  thereof,  within  three  months 
after  the  expiration  of  each  quarter,  subject,  however,  to  the  control  of  the 
proper  department.  3  id.,  723,  §  2.  Besides  this,  all  such  officers  are  required 
to  give  bonds  with  sufficient  sureties  for  the  due  discharge  of  all  these  duties* 
1  id.,  705;  2  id.,  75;  9  id.,  60,  61,  etc.  And  upon  making  default  and  being 
sued,  prompt  judgment  is  directed  to  be  given,  and  no  claim  for  a  credit  is  to 
be  allowed  unless  it  has  been  first  presented  to  the  accounting  officers  of  the 
treasurv  for  examination  and  disallowed,  or  unless  it  be  shown  that  the  vouch- 
ers  could  not  be  procured  for  that  purpose,  by  reason  of  absence  from  the 
country,  or  some  unavoidable  accident.     1  id.,  514,  §§  3,  4. 

These  provisions  show  that  it  is  the  manifest  policy  of  the  law  to  hold  all 
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collectors,  receivers  and  depositaries  of  the  public  money  to  a  very  strict  ac- 
countability. The  legislative  anxiety  on  the  subject  culminates  in  requiring^ 
them  to  enter  into  bond  with  sufficient  sureties  for  the  performance  of  their 
duties,  and  in  imposing  criminal  sanctions  for  the  unauthorized  use  of  the 
moneys.  Whatever  duty  can  be  inferred  from  this  course  of  legislation  is  justly 
exacted  from  the  officers.  No  ordinary  excuse  can  be  allowed  for  the  non- 
production  of  the  money  committed  to  their  hands.  Still  they  are  nothing  but 
bailees.  To  call  them  anything  else,  when  they  are  expressly  forbidden  to  touch 
or  use  the  public  money  except  as  directed,  would  be  an  abuse  of  terms.  But 
they  are  special  bailees,  subject  to  special  obligations.  It  is  evident  that  the^ 
ordinary  law  of  bailment  cannot  be  invoked  to  determine  the  degree  of  their 
responsibility.  This  is  placed  on  a  new  basis.  To  the  extent  of  the  amount  of 
their  official  bonds,  it  is  fixed  by  special  contract ;  and  the  policy  of  the  law^ 
as  to  their  general  responsibility  for  amounts  not  covered  by  such  bonds  may 
be  fairly  presumed  to  be  the  same.  In  the  leading  case  of  The  United  States  v. 
Prescott,  3  How.,  587  (which  was  an  action  on  a  similar  bond  to  that  now  under 
consideration),  the  court  say :  "  This  is  not  a  case  of  bailment,  and  consequently 
the  law  of  bailment  does  not  apply  to  it.  The  liability  of  the  defendant,  Pres- 
cott, arises  out  of  his  official  bond,  and  the  principles  which  are  founded  on  public- 
policy."  After  reciting  the  condition  of  the  bond  the  court  adds,  with  a  greater 
degree  of  generality,  we  think,  than  the  case  before  it  required,  "  The  obligation 
to  keep  safely  the  public  money  is  absolute  without  any  condition,  express  or 
implied ;  and  nothing  but  the  payment  of  it,  when  required,  can  discharge  the 
bond." 

§  270.  Puhlic  officers  are  not  responsible  upon  their  official  bonds  for  the  loss 
of  property  in  their  official  custody^  in  cases  of  overruling  necessity y  without  their- 
fault. 

This  broad  language  would  seem  to  indicate  an  opinion  that  the  bond  made 
the  receiver  and  his  sureties  liable  at  all  events,  as  now  contended  for  by  the 
government.  But  that  case  was  one  in  which  the  defense  set  up  was  that  the 
money  was  stolen,  and  a  much  more  limited  responsibility  than  that  indicated 
by  the  above  language  would  have  sufficed  to  render  that  defense  nugatory.. 
And  as  the  money  in  the  hands  of  a  receiver  is  not  his,  as  he  is  only  custo- 
dian of  it,  it  would  seem  to  be  going  very  far  to  say  that  his  engagement  to 
have  it  forthcoming  was  so  absolute  as  to  be  qualified  by  no  condition  what- 
ever, not  even  a  condition  implied  in  law.  Suppose  an  earthquake  should  swal- 
low up  the  building  and  safe  containing  the  money,  is  there  no  condition  implied 
in  the  law  by  which  to  exonerate  the  receiver  from  responsibility?  We  do  not 
question  the  doctrine  so  strongly  urged  by  the  counsel  for  the  government  that 
performance  of  an  express  contract  is  not  excused  by  reason  of  anything  oc- 
curring after  the  contract  was  made,  though  unforeseen  by  the  contracting  party,, 
and  though  beyond  his  control  —  with  the  qualification,  however,  that  the  thing 
to  be  done  does  not  become  physically  impossible;  as  to  cultivate  an  island 
which  has  sunk  in  the  sea.  It  was  thus  decided  in  the  leading  case  of  Paradine 
V.  Jane,  Aley n,  26 ;  Metcalf  on  Contr.,  212.  The  law  on  this  subject  is  well 
stated  by  Sergeant  Williams,  2  Saund.,  422  (a),  note,  where  he  says:  "  When  the- 
law  creates  a  duty,  and  the  party  is  disabled  to  perform  it  without  any  default 
of  him,  and  he  has  no  remedy  over,  the  law  will  excuse  him;  as  in  waste,  if  a 
house  be  destroyed  by  tempest,  or  by  enemies,  the  lessee  is  excused;  so  in 
escape,  if  a  prison  be  destroyed  by  tempest  or  enemies,  the  gaoler  is  excused^ 
But  where  the  party  by  his  own  contract  creates  a  duty  or  charge  upon  himself,. 
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he  is  bound  to  make  it  good,  if  he  may,  notwithstanding  any  accident,  by  in- 
evitable necessity,  because  he  might  have  provided  against  it  by  his  contract.'^ 

It  is  contended  that  the  bond  in  this  case  has  the  effect  of  such  a  special  con- 
tract, and  several  cases  of  actions  on  official  bonds  have  been  cited  to  support 
the  proposition.  Those  principally  relied  on  are  the  cases  of  United  States 
V.  P^sscott,  just  cited ;  Muzzy  v.  Shattuck,  1  Denio,  233 ;  Commonwealth  v. 
Comly,  3  Barr,  372 ;  The  State  v.  Harper,  6  Ohio  St.,  607,  and  the  recent  cases  of 
Dashiel,  Keehler  and  Boyden  in  this  court.  It  must  be  conceded  that  the  lan- 
guage used  by  the  court,  not  only  in  the  case  already  referred  to,  but  in  some 
of  the  other  cases  cited,  seems  to  favor  the  rule  contended  for.  But  in  none  of 
them  was  the  defense  of  overruling  necessity  interposed.  They  were  all  cases 
of  alleged  theft,  or  robbery,  or  some  other  cause  of  loss,  which  would  have  been 
insufficient  to  exonerate  a  common  carrier  from  liability.  They  all  concur  in 
establishing  one  point,  however,  of  much  importance,  that  a  bond  with  an  un- 
qualified condition  to  account  for  and  pay  over  public  moneys  enlarges  the 
implied  obligation  of  the  receiving  officer,  and  deprives  him  of  defenses  which 
are  available  to  an  ordinary  bailee ;  but  they  do  not  go  the  length  of  deciding 
that  he  thereby  becomes  liable  at  all  events,  although  expressions  looking  in 
that  direction,  but  not  called  for  by  the  judgment,  may  have  been  used.  The 
case  of  United  States  v.  Prescott  has  already  been  sufficiently  adverted  to. 
The  next,  in  order  of  time,  was  that  of  Muzzy  v.  Shattuck,  which  was  decided 
the  same  year,  1845,  and  in  which  the  supreme  court  of  New  York  con- 
strued the  statutes  of  that  state  as  making  the  town  collector  a  dMor  for  the 
amount  of  taxes  to  be  collected  by  him,  and  held  him  liable  on  his  bond  not- 
withstanding the  money  was  stolen.  Here,  again,  the  result  arrived  at  was 
correct;  but  the  reasoning  by  which  it  was  attained  may  be  fairly  questioned. 
The  statutes  of  the  state,  however,  may  have  justified  the  view  which  was 
taken  in  that  case.  The  next  case  is  that  of  The  Commonwealth  v.  Comly,  de- 
cided in  1846.  That  was  an  action  on  the  bond  of  a  collector  of  tolls,  and  the 
same  defense  (of  theft)  was  interposed.  Chief  Justice  Gibson  refers  to  the  case 
of  United  States  v.  Prescott,  and  remarks  that  ^'  the  responsibility  of  a  public 
receiver  is  determined  not  by  the  law  of  bailment,  which  is  called  in  to  supply 
the  place  of  a  special  agreement  where  there  is  none,  but  by  the  condition  of 
his  bond."  So,  in  the  case  of  The  State  v.  Harper,  which  was  an  action  on  the 
official  bond  of  a  county  treasurer,  conditioned  for  the  payment  of  all  moneys 
that  should  come  to  his  hands  for  state,  county  or  township  purposes;  and, 
larceny  of  the  money  being  pleaded,  the  court  say :  "  By  accepting  the  office, 
the  treasurer  assumes  upon  himself  the  duty  of  receiving  and  safely  keeping 
the  public  money,  and  of  paying  it  out  according  to  law.  His  bond  is  a  con- 
tract that  he  will  not  fail,  upon  any  account,  to  do  these  acts ; "  and  the  defense 
of  larceny  was  overruled. 

It  is  unnecessary  to  examine  the  cases  further  in  detail.  It  appears  from 
them  all  (except,  perhaps,  the  New  York  case)  that  the  official  bond  is  regarded 
as  laying  the  foundation  of  a  more  stringent  responsibility  upon  collectors  and 
receivers  of  public  moneys.  It  is  referred  to  as  a  special  contract,  by  which 
they  assume  additional  obligations  with  regard  to  the  safe-keeping  and  pay- 
ment of  those  moneys,  and  as  an  indication  of  the  policy  of  the  law  with  re- 
gard to  the  nature  of  their  responsibility.  But,  as  before  remarked,  the  decis- 
ions themselves  do  not  go  the  length  of  making  them  liable  in  cases  of 
overruling  necessity.  On  the  contrary,  in  the  last  reported  case  on  the  sub- 
ject, that  of  Bevans  v.  United  States,  13  Wall.,  56,  Mr.  Justice  Strong,  deliver- 
ies 
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ing  the  opinion  of  this  court,  says :  "  It  may  be  a  grave  question  whether  the 
forcible  taking  of  naoney  belonging  to  the  United  States  from  the  possession  of 
one  of  her  oflBoers  or  agents  lawfully  holding  it,  by  a  government  of  para- 
mount force,  which  at  the  time  was  usurping  the  authority  of  the  rightful  gov- 
ernment, and  compelling  obedience  to  itself  exclusively  throughout  a  state, 
would  not  work  a  discharge  of  such  officers  or  agents,  if  they  were  entirely 
free  from  fault,  though  they  had  given  bond  to  pay  the  money  to  the  United 
States."  These  observations  show  that  the  particular  question  raised  in  this 
case  has  been  reserved  by  the  court  after  its  most  mature  consideration  of  the 
subject.  So  much  stress  has,  in  almost  every  case,  been  laid  upon  the  bond  as 
forming,  either  directly  or  indirectly,  the  basis  of  a  new  rule  of  responsibility, 
that  it  seems  especially  important  to  ascertain  what  are  the  legal  obligations 
that  spring  from  such  an  instrument.  The  learned  judges,  in  the  great  gen- 
erality of  the  remarks  made  in  some  of  the  cases  referred  to,  with  regard  to  the 
liability  of  a  receiving  officer,  and  especially  of  his  sureties,  by  virtue  of  his 
bond,  have  evidently  overlooked  what  we  conceive  to  be  a  very  important  and 
vital  distinction  between  an  absolute  agreement  to  do  a  thing  and  a  condition 
to  do  the  same  thing,  inserted  in  a  bond.  In  the  latter  case  the  obligor,  in 
order  to  avoid  the  forfeiture  of  his  obligation,  is  not  bound  at  all  events  to 
perform  the  condition,  but  is  excused  from  its  performance  when  prevented 
by  the  law  or  by  an  overruling  necessity.  And  this  distinction,  we  think, 
affords  a  solution  to  the  question  involved  in  this  case.  The  following  extract 
from  Coke  on  Littleton  expresses  the  law  on  this  subject,  which  is  repeated  by 
Blackstone  and  other  modern  authorities:  "In  all  cases,"  says  Lord  Coke, 
^^  where  a  condition  of  a  bond,  recognizance,  etc.,  is  possible  at  the  time  of 
making  of  the  condition,  and,  before  the  same  can  be  performed,  the  condition 
becomes  impossible  by  the  act  of  God,  or  of  the  law,  or  of  the  obligee,  etc., 
there  the  obligation,  etc.,  is  saved.  But  if  the  condition  of  a  bond,  etc.,  bo 
impossible  at  the  time  of  the  making  of  the  condition,  the  obligation,  etc.,  is 
single."  Co.  Litt.,  206  (a) ;  2  Thomas'  Co.  Litt.,  22 ;  Shepherd's  Touchstone, 
372;  2  Bl.  Com.,  340,  341;  Bacon's  Abridg.,  tit.  Condition  (N),  (Q);  Corny n's 
Dig.,  tit.  Condition  (D),  1. 

§  271.  distmction  between  conditions  in  bonds  of  the  same  nature  as  ike 

penalty  and  such  as  are  merely  collateral  to  it. 

Of  course  the  above  rule  does  not  apply  to  a  money  bond  given  for  a  debt, 
where  the  condition  is  simply  for  the  payment  of  a  less  sum  of  money  than  the 
penalty ;  for  there,  as  the  books  say,  the  condition  is  of  the  same  nature  as  the 
obligation  itself,  and  not  collateral  to  it.  1  RoUe's  Abridg.,  448;  Viner's 
Abridg.,  "  Condition  "  (D,  e);  Panel  v.  Nevel,  Dyer,  150  (a).  The  bond  in  suit 
is  not  such  a  money  bond.  The  condition  of  an  official  bond  is  collateral  to 
the  obligation  or  penalty ;  it  is  not  based  on  a  prior  debt,  nor  is  it  evidence  of  a 
debt ;  and  the  duty  secured  thereby  does  not  become  a  debt  until  default  be 
made  on  the  part  of  the  principal.  Until  then,  as  we  have  seen,  he  is  a  bailee, 
though  a  bailee  resting  under  special  obligations.  The  condition  of  his  bond  is, 
not  to  pay  a  debt,  but  to  perform  a  duty  about  and  respecting  certain  specific 
property  which  is  not  his,  and  which  he  cannot  use  for  his  own  purposes.  In 
the  case  of  Farrar  v.  United  States,  5  Pet.,  373  (§§  489-494,  infra),  the  question, 
being  whether  sureties  were  liable  for  defaults  made  prior  to  the  giving  of  the 
bond,  the  court  say:  "For  any  sums  paid  to  Rector  (the  principal)  prior  to  the 
execution  of  the  bond,  there  is  but  one  ground  on  which  the  sureties  could  be 
held  answerable  to  the  United  States,  and  that  is  the  assumption  that  he  still 
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held  the  moDey  in  bank  or  otherwise.  If  still  in  his  bands,  be  was,  up  to  that 
time,  bailee  of  the  governmerd;  but  on  the  contrary  hypothesis,  he  had  become 
a  cUibtor  or  defavMer  to  the  government,  and  his  offense  was  already  consum- 
mated." That  is,  as  custodian  of  the  money  he  is  bailee  of  the  government  — 
not  a  debtor.  What  makes  him  a  debtor  or  defaulter  is  the  very  question  at  issue. 
When  he  becomes  such,  then  he  and  his  sureties  are  liable  until  the  amount  is 
paid,  as  we  held  in  the  late  case  of  Bevans,  before  referred  to.  Until  then, 
neither  he  nor  they  are  liable  on  the  bond.  We  think  that  the  case  is  within 
the  law  as  laid  down  by  Lord  Coke,  and  that  the  receiver,  and  especially  his 
sureties,  are  entitled  to  the  benefit  of  it;  and  that  no  rule  of  public  policy 
requires  an  officer  to  account  for  moneys  which  have  been  destroyed  by  an 
overruling  necessity,  or  taken  from  him  by  a  public  enemy,  without  any  fault 

or  neglect  on  his  part. 

Judgment  affirmed. 

§  272.  A  public  offi/ser  and  his  sureties  are  liable  for  money  in  his  official 
custody  which  is  taken  fvoTn  him  hy  theft  or  robbery  without  his  favlL 

Dissenting  opinion  by  Mb.  Justice  Miller,  Justices  Swayne  and  Strong 
concurring. 

The  case  of  United  States  v.  Prescott,  3  How.,  578,  arose  on  a  certificate 
of  division  of  opinion  of  the  circuit  judges  on  the  question  whether  ^'  the  feloni- 
ous taking  and  carrying  away  the  public  moneys  in  the  custody  of  a  receiver 
of  public  moneys,  without  any  fault  or  negligence  on  his  part,  discharged  him 
and  his  sureties,  and  may  be  set  up  as  a  defense  to  an  action  on  his  official  bond." 
This  question  the  court,  without  dissent,  answered  in  the  negative.  The  ruling 
was  based,  in  the  opinion  of  the  court,  on  two  grounds,  clearly  stated : 

1.  That  the  receiver,  or  other  depositary  of  public  funds  in  such  cases,  could 
not  avail  himself  of  the  ordinary  circumstances  which  would  discharge  a  bailee 
for  hire,  by  reason  of  an  imperative  principle  of  public  policy.  This  policy 
was  founded  in  the  danger  of  collusive  defenses  which  the  depositary  could 
easily  manage  so  as  to  make  a  strong  case,  and  which  the  government  could 
have  no  means  of  rebutting,  however  false  or  simulated  it  might  be.  And  it 
was  thought  better  to  hold  the  party  to  the  absolute  payment  or  delivery  of 
the  money  than  to  open  the  door  to  such  frauds.  2.  That  the  depositary  and 
his  sureties,  having  given  a  bond,  the  condition  of  which  was  an  express  con- 
tract to  pay  or  deliver,  they  were  bound  by  that  contract,  according  to  the 
rigid  terms  which  the  law  annexes  to  such  covenants  or  promises. 

In  the  subsequent  case  of  United  States  v.  Morgan,  11  How.,  154,  the  same 
question  is  decided  on  precisely  the  same  grounds.  The  case  of  United  States 
V,  Dashiel,  4  Wall.,  182,  was  decided  with  merely  a  reference  to  the  doctrine 
of  the  two  cases  just  cited.  The  case  of  United  States  v.  Keehler,  9  id.,  83, 
asserts  the  same  doctrine  and  applies  it  to  an  action  on  a  postmaster's  bond, 
i%*bo  had  paid  the  money  to  an  agent  of  the  Confederate  States  on  an  order 
made  by  the  insurrectionary  government  directing  him  to  do  so.  When  the 
case  of  United  States  v.  Dashiel  came  before  the  court  I  was  not  satisfied  with 
the  doctrine  of  the  former  cases.  I  do  not  believe  now  that  on  sound  principle 
the  bond  should  be  construed  to  extend  the  obligation  of  the  depositary  be* 
yond  what  the  law  imposes  upon  him,  though  it  may  contain  words  of  express 
promise  to  pay  over  the  money.  I  think  the  true  construction  of  such  a  prom- 
ise is  to  pay  when  the  law  would  require  it  of  the  receiver,  if  no  bond  had 
been  given ;  the  object  of  taking  the  bond  being  to  obtain  sureties  for  the  per- 
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formance  of  that  obligation.  N^or  do  I  believe  that  prior  to  these  decisions 
there  was  any  principle  of  public  policy  recognized  by  the  courts,  or  imposed 
by  the  law,  which  made  a  depositary  of  the  public  money  liable  for  it,  when 
it  had  been  lost  or  destroyed  without  any  fault  of  negligence  or  fraud  on  his 
part,  and  when  he  had  faithfully  discharged  his  duty  in  regard  to  its  custody 
and  safe  keeping.  Such  were  my  opinions  when,  as  a  member  of  the  court,  I 
took  part  in  the  decision  of  tJnited  States  v.  Dashiel.  But  either  no  other 
judge  shared  those  opinions,  or  if  any  one  did,  he  felt  bound  by  the  two  pre- 
vious decisions.     I  therefore  acquiesced. 

§  273.  Jf^o  distinction  should  be  made  in  the  responsibility  of  pxihlic  officers 
for  public  money  when  lost  by  theft  or  robbery^  and  when  taken  by  a  rebel  force, 

I  understand  the  opinion  in  the  present  case  to  be  directed  to  two  points : 
1*  Mainly  to  undermining  the  ground  on  which  the  prior  decisions  on  this  sub- 
ject rest.  And,  2d.  To  establishing  a  distinction  between  this  case  and  those. 
As  regards  the  first  point.  If  the  opinion  or  judgment  of  the  court  were  based 
upon  a  frank  overruling  of  those  cases,  and  an  abandoament  of  the  doctrines 
on  which  they  rest,  I  should  acquiesce  in  that,  though  I  did  not  in  conference 
approve  the  judgment.  But  if  the  opinion  of  the  court  is  to  be  construed  as 
permitting  those  cases  to  stand  as  law  while  the  principles  on  which  alone  they 
can  be  defended  are  weakened  by  its  argument,  I  must  express  my  dissent  from 
that  view  of  the  case.  And  still  more  strongly  do  I  dissent  from  the  distinc- 
tion attempted  to  be  drawn  between  this  case  and  those.  If  a  theft  or  a  robbery 
in  time  of  profound  peace  can  be  so  easily  simulated,  and  the  collusion  can  be 
so  successful,  that  public  policy  requires  that  no  such  defense  be  listened  to,  I 
leave  it  to  any  ordinary  understanding  to  say  how  much  more  easily  the  pre- 
tense of  force  by  the  rebels  can  be  arranged  and  proved  by  consenting  parties^ 
and  how  much  more  difficult  for  the  government  to  disprove  such  collusive 
arrangements  than  in  the  other  case  mentioned. 

The  congress  of  the  United  States,  recognizing  the  law  as  laid  down  in  the 
former  decisions  of  this  court,  provided  by  the  act  of  March  3,  1865,  for  such 
cases  of  hardship  as  it  thought  worthy  of  relief.  Unless,  therefore,  the  doc- 
trine be  reviewed  and  placed  on  such  basis  of  sound  principle  as  would  do  jus- 
tice in  all  cases,  I  see  no  reason  to  make  exceptions  in  favor  of  persons  wbo^ 
like  the  present  defendant,  holding  by  virtue  of  his  office  the  money  of  the 
United  States,  delivered  it  into  the  hands  of  its  enemies,  without  the  applica- 
tion of  the  slightest  personal  violence,  or  a  moment's  imprisonment,  or  any 
attempt  to  seize  his  person  or  property,  on  the  ground  that  they  were  able  to 
do  these  things  and  threatened  to  do  them.  Such  excuse,  easily  made^  easily 
proved,  hard  to  be  confuted,  is,  in  my  judgment,  much  weaker  than  that  of 
theft  admitted  to  be  without  fault  or  fraud  on  the  part  of  the  depositary. 

§  274.  In  g^eneral. —  In  an  action  on  an  official  bond  the  burden  of  pix)of  is  on  the  govern- 
ment to  show  a  breach  of  its  condition.     United  States  v.  Bell,*  GUp.,  41. 

g  275.  It  is  proper  to  strike  out  a  notice  of  special  matter  to  be  given  in  evidence  under  a 
plea  of  nil  debet  to  a  declaration  on  a  collector's  official  bond,  because  the  evidence  would  be 
admissible  under  the  plea  without  the  notice.     United  States  v.  Stone,  16  Otto,  525. 

§  270.  The  act  of  1817,  cli.  197,  required  every  person  then  in  service,  **  instead  of  the  bond 
required  by  the  act  to  which  this  is  a  supplement,"  to  enter  into  bond  with  specified  conditions. 
Heldt  that  the  new  bond  was  intended  as  a  substitute  for  the  former  bond,  and  that  the  former 
bond  became  functus  officio  as  to  future  responsibility  for  future  advances.  United  States  v. 
Warden,  5  Mason,  82. 

§  277.  The  act  of  congress  of  March  3,  1797,  providing  for  judgment  against  the  defendant 
at  the  first  return  term  on  motion,  imless  the  defendant  makes  oath  that  he  is  entitled  to 
credits  which  have  been  presented  and  rejected  at  the  treasury,  specifying  each  particular 
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claim,  does  not  apply  to  actions  against  the  sureties  in  an  official  bond  where  the  principal 
obligor  is  dead.    United  States  v,  Lyon,  2  McL.,  249. 

^  278.  The  official  bond  of  an  officer  was  conditioned  that  he  should  "  faithfully  expend  all 
public  moneys,  and  honestly  account  for  all  public  property,"  etc.  Hddy  that  the  principal 
under  the  bond  is  not  merely  to  expend  the  money  faithfully  but  to  account  for  it  as  welL 
United  States  v.  Lent,*  1  Paine,  417. 

§  279.  The  term  'Maw,**  as  used  in  an  official  bond,  conditioned  that  the  principal  '*  shall 
truly  and  faithfully  discharge  the  duties  of  his  office,  according  to  law,'*  means  any  law  that 
18  on  the  statute  book  at  the  time,  or  that  may  thereafter  be  passed  during  the  continuance  of 
the  principal  in  office.  Otherwise  every  increase  in  the  amount  of  moneys  to  be  collected,  or 
change  in  rendering  accounts  or  paying  out  public  money,  would  discharge  all  official  bonds. 
United  States  v.  Oaussen,*  2  Woods,  92. 

§  280.  Amount  of  reeorery. —  In  an  action  on  an  official  bond,  a  judgment  for  an  amount 
greater  than  asked  in  the  petition  is  erroneous.  Cox  v.  United  States,  6  Pet.,  172  (§§  401-404). 
See  §93. 

§  2S1.  In  an  action  on  an  official  bond  the  measure  of  recovery  is  the  penalty  of  the  bond 
plus  the  interest  thereon  from  the  time  of  making  the  demand,  or  from  the  time  of  bringing 
suit,  if  no  demand  was  made  before.    United  States  v.  Meeker,*  9  PhiL,  470. 

g  282.  Paymaster. —  It  is  not  competent  to  show  the  general  conduct  of  a  paymaster  in  the 
army  in  the  discharge  of  his  official  duties,  or  his  pecuniary  circumstances  and  mode  of  life, 
in  an  action  by  the  United  States  on  his  official  bond.  United  States  v.  Wood,  18  Blatch., 
252.    See  §175. 

^  288.  There  being  no  evidence  to  the  contrary,  it  is  presumed  that  the  defalcations  of  a 
United  States  paymaster  occurred  within  the  limits  of  his  district.  Duncan  v.  United  States, 
7  Pet.,  435  (§§  50W510). 

g  2S4.  The  sheriff  is  not  liable  on  his  bond  for  damages  resulting  to  a  citiaen  from  tbe 
neglect  of  the  sheriff  in  his  public  duty  to  conserve  the  peace.  So  where  one  sued  the  sheriff 
on  his  bond,  alleging  that,  whUe  he  was  about  his  lawful  business,  certain  persons  came  to 
him  and  threatened  his  life,  and  with  force  of  arms  demanded  of  him  a  large  sum  of  money, 
and  imprisoned  him  until  he  paid  it,  and  the  sheriff  being  present,  the  plaintiff  applied  to 
him  for  protection  and  to  keep  the  peace,  and  the  sheriff  refused,  he  was  held  not  entitled  to 
recover.     South  v.  State  of  Ifaryland,  18  How.,  890. 

g  2^5•  A  sheriff  did  not  by  refusing,  after  assignment  of  the  bond,  to  receive  a  prisoner  ia 
cttjstody,  when  offered  to  be  surrendered  by  his  surety,  make  himself  responsible  for  an 
escape.     United  States  v,  Noah,  1  Paine,  868. 

^  2S<L  A.  constable  and  his  sureties  execute  their  bond  tiiat  he  will  well  and  faithfuUy  exe- 
cute the  duties  of  his  office  in  all  things  appertaining  to  said  office,  and  account  for  all 
moneys,  etc.  He  and  his  sureties  are  sued  on  the  bond,  the  declaration  aU^ng  as  a  breach 
that  he,  the  plaintiff,  was  the  highest  bidder  at  an  execution  sale  of  certain  property,  and  be- 
came entitled  to  a  deed  for  said  property,  but  the  constable  sold  and  conveyed  it  to  another. 
The  court  (Morsell,  J.  disscmting)  is  of  the  opinion  that  this  action  will  not  lie  upon  the  bond. 
It  is  farther  held  that  the  declaration  will  not  sustain  a  recovery,  as  it  does  not  state  that  tha 
jfert  faeian  was  levied  on  this  property,  as  it  states  merely  that  the  interest  of  one  J.  was 
advertised  for  sale,  as  it  does  not  describe  the  property  with  sufficient  certainty,  as  it  de- 
scribes the  plaintiff  as  the  equitable  owner  of  the  property,  and  as  it  alleges  as  a  breach  that 
the  constable  refused  to  convey  the  whole  property  to  plaintiff.  Hazel  v.  Waters,  8  Or.  0.  C, 
420. 

g  2S7.  In  a  suit  on  a  penal  bond,  conditioned  for  the  performance  of  the  duties  of  an  office, 
the  judgment  should  be  for  the  full  amount  of  the  penalty,  to  be  dischaiged  by  the  payment  of 
such  damages  as  plaintiff  has  sustained  by  reason  of  the  breaches  assigned.  Campbell  v. 
Pope,*  Hemp.,  271. 

^  288.  In  a  suit  on  a  constable's  bond  for  failure  to  make  the  money  on  an  execution,  parol 
evidence  is  admissible  to  show  the  value  of  the  goods  levied  on  where  it  is  not  shown  by  the 
return.  This  is  one  way  of  arriving  at  the  amount  of  damages  that  ought  to  be  recovered 
against  the  officer;  and  it  is  error  for  the  court  to  charge  the  jury  that  a  failure  to  return  the 
value  of  the  property  levied  on  was  conclusive  against  the  officer  of  sufficient  value.    Ibid. 

^289.  €olleetor's  bond. —  In  an  action  on  a  collector's  official  bond  a  copy  may  be  received  in 
•evidenoe  if  authenticated  under  the  seal  of  the  treasury  department.  Chadwick  v.  United 
States,*  8  Fed.  R.,  750.    See  §228. 

g  S90.  In  addition  to  the  conditions  required  by  law  in  a  collector's  bond,  the  condition  was 
inserted  that  the  obligors  should  not  be  liable  if  each  and  every  deputy  should  faithfully 
execute  his  duty.  In  an  action  on  the  liond  it  was  held  that  as  the  deputies  are  appointed  and 
paid  by  the  collector,  and  they  are  his  agents,  he  is  responsible  for  their  acts,  whether  the 
bond  80  provides  or  not,  and  that  the  addition  of  the  condition  mentioned  does  not  impair  the 
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validity  of  the  bond ;  and  that  even  if  it  was  void  as  a  statutory  bond  it  was  good  as  a  conunon 
law  contract.    Ibid, 

g  291.  A  collector  of  customs  was  appointed  by  the  president  to  fill  a  vacancy  occurring^ 
during  a  recess  of  the  senate.  He  gave  a  bond,  the  condition  of  which  expressly  applied  as 
well  to  his  past  as  to  his  future  acts.  So  far  as  related  to  his  duties  as  collector,  this  form 
was  authorized ;  but  so  far  as  his  duties  as  a  depositary  of  the  public  moneys  and  a  fiscal 
agent  of  the  United  States  were  concerned,  the  statute  only  contemplated  security  for  the 
future.  Subsequently  he  was  appointed  by  the  president  and  confirmed  by  the  senate,  for  a 
full  term.  Held,  in  an  action  on  said  bond,  that  it  did  not  cover  defaults  occurring  after  bis  ac- 
ceptance of  the  new  appointment ;  that  it  embraced  his  acts  as  collector  after  his  first  ap- 
pointment and  prior  to  the  execution  of  the  bond;  and  that  so  far  as  it  exceeded  the 
requirements  of  the  statute  in  relation  to  his  duties  as  a  depositary  of  public  moneys,  etc,  it 
was  without  obligatory  force.    United  States  v.  EUlis,  4  Saw.,  590. 

§  292.  A  collector  of  customs  received  treasury  notes  in  payment  for  duties,  which  he  can- 
celed, but  they  were  afterwards  lost  or  stolen.  Two  of  the  notes  having  been  altered,  were 
presented  to  him  in  payment  for  other  duties,  and  he  received  them  as  genuine.  Held,  that 
he  was  resi)ousible  upon  his  official  bond  absolutely  for  the  amount  of  the  two  notes,  and  that 
he  was  likewise  responsible  for  the  actual  damage  suffered  by  the  government  by  reason  of 
his  not  returning  the  notes  to  the  department  as  was  his  duty  under  his  lawful  instructions. 
United  States  v,  Morgan,  11  How.,  154. 

§  298.  A  collector  is  liable  on  his  bond  for  aU  collections  made  by  him  between  the  date  of 
the  bond  and  the  date  of  his  resignation,  although  such  collections  consisted  of  arrearages  of 
taxes  due  in  former  years,  it  being  his  duty  to  collect  such  arrearages.  He  is  not  liable  on  his 
bond  for  collections  made  before  its  execution.  Corporation  of  Washington  v.  Walker,  2  Cr. 
C.  C,  298. 

g  294.  Postmagter,—  The  obligors  in  a  postmaster's  bond  are  not  liable  for  any  defalcation 
made  before  the  date  of  the  bond.  Lawrence  v.  United  States,*  2  McL.,  681.  See  g.^  214, 
215. 

§  295.  Judgment,  in  a  suit  on  a  postmaster's  bond,  cannot  be  given  for  interest  on  the  pen- 
alty, if  the  recovery  would  on  that  account  exceed  the  penalty.    Ibid. 

g  296.  The  postmaster-general  has  the  authority  to  take  bonds  running  to  himself  from 
postmasters.  Such  bonds  are  valid,  and  suit  thereon  may  be  maintained  in  the  courts  of  the 
United  States.    Postmaster^Oeneral  v.  Reeder,*  4  Wash.,  678. 

g  297.  The  bond  given  by  a  i)ostmaster  to  the  postmaster-general  for  the  faithful  perform- 
ance of  his  duties  is  not  a  private  bond  taken  by  the  postmaster-general  for  his  own  protec- 
tion and  benefit,  but  is  a  public  bond  taken  for  the  benefit  of  the  United  States.  Locke  v. 
Postmaster-Gteneral,*  8  Mason,  446. 

g  298.  Where  a  postmaster  of  the  United  States  paid  over  public  moneys  in  his  custody  to 
the  postmaster-geneml  of  the  Confederate  government,  at  the  time  in  absolute  control  of  the 
territory  in  which  he  was  resident,  heidf  that  he  was  not  responsible  on  his  official  bond  for 
the  moneys  so  paid,  if  the  payment  was  made  without  collusion  or  connivance  on  his  part, 
and  in  compliance  with  a  demand  which  he  had  no  power  to  resist,  and  which,  if  refused, 
the  usurping  government  would  have  promptly  enforced.  United  States  v,  Huger,  1  Hughes, 
897;  2  Am.  L.  Rev.,  782. 

g  299.  Receirer  of  public  money. — It  is  held  to  be  no  defense  to  a  suit  on  the  bond  of  a  re- 
ceiver of  public  money,  that  the  money  was  stolen  from  him  without  his  fault.  United 
States  V.  Prescott,*  8  How.,  578;  United  States  v,  Dashiel,*  4  Wall.,  182.  Or  that  the  money 
was  taken  from  him  by  force,  he  being  in  default  at  the  time.  Bevans  v.  United  States,*  18 
Wall.,  56;  Halliburton  v.  United  States,*  13  Wall.,  68.  Or  that  the  money  was  lost  by  ship- 
wreck, while  being  lawfully  transported  from  one  place  to  another.  United  States  v. 
Humason,*  6  Saw.,  199.  In  United  States  v.  Freeman,  1  Woodb.  &  M.,  45,  money  was  ad- 
vanced to  Freeman,  an  officer  of  the  marine  corps,  to  be  used  in  the  Florida  war,  and  de- 
posited by  him  in  bank,  and  lost  through  the  insolvency  of  the  bank.  He  had  no  orders 
where  to  make  his  deposits,  but  it  was  contended  in  defense  that  he  deposited  in  a  bank  selected 
by  the  government  for  its  collecting  and  disbursing  officers.  Held,  on  the  authority  of 
United  States  v.  Prescott,  supra,  that  he  was  liable.    See  gg  245-250. 

g  3(H).  In  a  suit  on  the  bond  of  a  federal  officer,  it  is  no  defense  that  he  voluntarily  paid 
money  held  by  him  to  a  creditor  of  the  government ;  nor  can  such  payment  be  pleaded  as  an 
equitable  set-off.    United  States  v.  Keehler,*  9  Wall.,  88. 

g  801.  Nor  is  it  any  defense  that  the  money  was  paid  pursuant  to  an  order  of  the  Con- 
federate government,  where  it  is  not  shown  that  he  yielded  to  superior  force.  In  actions  on 
the  bonds  of  receivers  of  public  moneys,  the  right  of  the  government  does  not  rest  on  the 
implied  contract  of  bailment,  but  on  the  express  contract  found  in  the  bond  to  pay  over  the 

funds.    Ibid, 
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8  808.  And  tbe  acts  of  congress  of  April  29,  1864,  and  March  8,  1865,  are  the  only  ex- 
ceptioDS  to  the  above  rule.    Ibid, 

§  803.  The  fact  that  a  receive  of  public  moneys  has  given  an  official  bond  does  not  extin- 
guish his  simple  contract  liability  for  moneys  received  by  him.  He  is  individually  liable 
therefor.    Walton  v.  United  States,  9  Wheat.,  655. 


8.  MarshaPs  Bond. 

BuKHARY  —  Liable  for  act  of  deputy,  §  804— Jurisdiction,  §  d(^.^  Judgment  on  remains  a* 
eeeurity,  §  dW,-- Damages  for  failure  to  serve  writ,  §  307.—  Not  liable  for  money  received 
by  deputy,  §  808. 

S  80i.  A  marshal  is  liable  on  his  official  bond  for  the  act  of  his  deputy  in  erasing  the  name 
of  the  principal  in  a  replevin  bond,  thereby  releasing  the  sureties.  But  if  the  deputy  acta 
under  the  directions  of  the  attorney  of  the  plaintiff  in  the  replevin  suit,  the  marshal  is  not 
liable.    Rogers  v.  The  Marshal,  §§  809-813.    See  §  824. 

§  805.  In  all  cases  where  the  courts  of  the  United  States  have  original  jurisdiction,  there 
may  be  a  procedure  against  the  marshal  and  his  sureties,  so  far  as  such  procedure  may  be 
incident  to  the  original  suit.  Hence  where  suit  is  brought  on  a  marshal's  bond,  on  the  ground 
that  he  permitted  a  vessel,  in  his  custody  by  legal  process,  to  go  on  a  voyage  by  which  she 
was  lost,  and  the  pDuntiff  failed  on  that  account  to  recover  his  claim  against  the  vessel  which 
had  been  attached  at  his  instance,  it  is  held  that  the  circuit  court  has  jurisdiction  independ- 
ent of  the  citizenship  of  the  parties.    Wetmore  v.  Rice,  g§  814-816.    See  g  321. 

g  800.  By  the  act  of  1806,  relating  to  marshal's  bonds,  a  judgment  thereon  may  remain 
open  as  security  for  others  who  may  be  injured  by  the  acts  of  the  marshal.    Ibid, 

§  807.  The  measure  of  damages,  in  an  action  against  a  United  States  marshal  on  his  official 
bond,  for  failure  to  serve  a  writ  of  capias  ad  respondendum,  is  the  injury  produced  thereby. 
United  SUtes  v.  Moore,  §§  817-819. 

§  808.  A  marshal  is  not  liable  on  his  bond  for  money  received  by  his  deputy  from  debtors 
of  the  United  States  for  whose  arrest  he  held  writs  of  capias  ad  respondendum.  The  act  of 
receiving  the  money  was  not  within  the  official  duty  of  the  deputy,  and  the  marshal  is  liable 
only  for  the  injury  sustained  by  the  United  States,  on  account  of  the  breach  of  duty  by  the 
deputy  in  not  executing  the  mandate  of  the  writ.    Ibid, 

P^OTEB.—  See  g§  819-827.] 

ROGERS  V.  THE  MARSHAL. 
(1  Wallace,  644-654.    1868.) 

Ebbob  to  TJ.  S.  Circuit  Court,  District  of  Wisconsin. 

Statement  of  Facts. —  The  plaintiff  in  this  suit  was  the  plaintiff  in  a  re- 
plevin suit  against  one  Bemington.  The  deputy  marshal  took  a  bond  in  the 
replevin  suit,  and  in  a  suit  on  such  bond  it  was  declared  to  be  void.  The  eyi> 
dence  was  to  the  effect  that  the  deputy  marshal  brought  a  bond  to  plaintiff's- 
attorney  with  Remington's  name  on  it,  and  was  told  by  the  attorney  that  he 
would  not  have  Bemington  on  the  bond,  but  that  he  would  take  a  bond  with 
a  certain  other  person's  name  on  it.  Bemington,  on  being  informed  of  this, 
took  the  bond  and  erased  his  name  in  the  presence  of  the  deputy.  In  thia 
suit  on  the  marshal's  bond  the  court  instructed  the  jury  that  the  plaintiff  could 
not  recover  if  the  name  was  erased  through  the  interference  of  plaintiff's- 
attorney  in  the  replevin  suit. 

§  809.  A  marshal  is  responsible  for  the  miscdndiust  of  his  deputy. 

Opinion  by  Me.  Justice  Davis. 

1.  It  is  unquestionably  true  that  a  marshal  is  answerable  for  the  misconduct 

of  bis  deputy.    If  Fuller,  the  deputy,  who  served  the  writ  of  replevin  in  the 

case  of  Bogers  v.  Bemington  &  Martin,  and  took  the  statutory  bond,  erased 

the  name  of  the  principal,  without  the  direction  of  some  one  having  authority^ 

111 


aiO,  811.  BONDS  —  PENAL. 

he  violated  a  plain  duty,  and  his  principal  can  justly  be  held  liable.  The  offi- 
cers of  the  law,  in  the  execution  of  process,  are  obliged  to  know  the  require- 
ments of  the  law,  and  if  they  mistake  them,  whether  through  ignorance  or 
design,  and  any  one  is  harmed  by  their  error,  they  must  respond  in  damages. 
But  this  case  involves  the  extent  of  the  power  of  an  attorney  to  control  and 
direct  the  execution  of  process,  and  the  liability  of  the  marshal  where  the  de- 
fault of  his  deputy  has  been  induced  by  the  conduct  of  the  attorney. 

§  3 1 0.  Authority  of  attorney  to  direct  the  officer  and  excuse  him  from  d'lUy. 

The  attorney  is  the  agent  of  his  client  to  conduct  his  suit  to  judgment,  and 
to  superintend  the  execution  of  final  process.  It  is  true  that  he  cannot  dis- 
charge thQ  defendant  from  execution  without  the  money  is  paid  to  him  (Jack- 
son V.  Bartlett,  8  Johns.,  361);  but  his  authority  is  complete  to  control  the 
remedy  which  the  law  gives  him  to  secure  or  collect  the  debt  of  his  client. 
Jenney  v.  Delesdernier,  20  Me.,  183 ;  Kimball  v.  Perry,  15  Vt.,  414.  And  if  the 
client  suffers  by  the  ignorance  or  indiscretion  of  the  attorney,  the  officer  shall 
not  be  prejudiced,  for  the  attorney  may  give  such  directions  to  the  officer  as 
will  excuse  him  from  his  general  duty.  Walters  v.  Sykes,  22  Wend.,  568.  The 
Attoniey  can  give  such  general  instructions  to  the  officer  as  he  may  deem  best 
calculated  to  advance  the  interests  of  his  client,  and  if  followed  (erroneous 
though  they  be)  they  will  bind  his  client  and  exonerate  the  officer.  Crowder 
V.  Long,  8  Barn.  &  Cress.,  605 ;  Gorham  v.  Gale,  7  Cow.,  739. 

§311.  Directions  of  attorney  to  deputy  marshal  calculated  to  mislead  excuse 
him  from  liaMlity. 

But  it  is  said  that  Hopkins,  the  attorney,  never  instructed  Fuller  to  erase 
Bemington's  name  after  the  execution  of  the  bond;  which,  being  done  without 
the  knowledge  and  consent  of  the  sureties,  discharged  them.  It  is  clear  that 
BO  direct  and  positive  instructions  were  given;  for  if  there  had  been,  in  view 
of  the  power  of  the  attorney  to  make  the  officer  his  agent,  no  controversy 
could  have  arisen.  But  the  true  question  is  this :  Did  Hopkins  give  such  direc- 
tions to  Fuller  as  were  calculated  to  mislead  him,  and  must  have  induced  the 
taking  of  the  defective  bonds?  If  he  did,  the  marshal  is  not  chargeable.  After 
Fuller  had  taken  the  property  in  the  replevin  case  he  went  to  Hopkins  with  a 
bond  signed  by  Kemington,  the  principal,  and  Martin  or  Keefe  as  sureties. 
Fuller  swears  that  Hopkins  said  ^^  he  would  not  have  Remington  on  the  bond 
at  all;"  while  the  testimony  of  Hopkins  is,  that  he  ^'did  not  want"  Reming- 
ton's name  on  the  bond.  The  two  statements  are  not  essentially  different. 
Each  would  clearly  enough  convey  the  idea  that  Remington's  name  must  not 
be  on  the  bond.  Hopkins  excepted  to  the  sufficiency  of  the  surety,  and  told 
Fuller  that  if  he  would  procure  Proudfit's  name  in  addition  to  the  name  al- 
ready on  it,  he  would  be  satisfied.  Remington  was  present  at  the  interview, 
and  took  the  bond  away,  and  the  following  morning  brought  it  to  Fuller  with 
Proudfit's  name.  Fuller  told  Remington  that  he  could  not  receive  the  bond, 
because  his  name  was  on  it.  Remington  said  that  he  would  take  his  name  off, 
and  Fuller  replied  that  if  he  did  so  it  would  be  in  accordance  with  the  instruc- 
tions received  from  Hopkins.  Remington's  name  was  then  erased.  Now  it  is 
true  that  Hopkins  did  not  direct  Fuller  to  erase  Remington's  name  from  the 
bond,  after  it  was  executed,  without  the  knowledge  and  consent  of  the  sureties. 
But  it  should  be  remembered  that  Fuller  was  a  ministerial  officer  and  unac- 
quainted with  the  rules  which  discharged  sureties  from  their  obligations,  while 
Hopkins  was  supposed  to  be  familiar  with  them.  Fuller  knew  that  Hopkins 
objected  to  the  retention  of  Remington's  name,  while  he  was  satisfied  with 
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Prondfit's  in  addition  to  that  of  Keefe,  and,  as  the  bond  complied  with  the 
wishes  of  Hopkins,  he  had  a  reasonable  right  to  infer  that  it  was  satisfactory. 
That  Fuller  acted  under  this  belief  is  evident  from  the  fact  that  he  did  not, 
until  some  length  of  time,  say  anything  further  to  Hopkins;  and  there  is 
nothing  in  the  record  to  question  the  bona  fides  of  either  Fuller  or  Bemington. 

Hopkins  had  the  right  to  refuse  to  direct  Fuller  at  all  in  relation  to  the  man- 
ner in  which  the  bond  should  be  executed,  but  he  had  no  right  to  say  anything 
which  would  necessarily  tend  to  mislead  him.  If  he  had  told  Fuller,  I  will 
give  you  no  instructions  or  advice;  you  are  the  officer,  and  must  determine  for 
yourself  all  questions  that  arise  in  the  performance  of  your  duty,  then  Fuller, 
having  been  properly  cautioned,  could  have  no  right  to  complain.  And  it  is 
fair  to  infer  that  he  would  at  once  have  sought  legal  advice,  and  thereby 
avoided  the  difficulties  that  occurred.  But  Hopkins  chose  another  course,  and 
what  he  said  was  well  calculated  to  mislead  Fuller.  Any  officer  of  common  mind, 
and  unacquainted  with  legal  proceedings,  would  have  concluded,  from  the  con- 
versation, that  the  bond  would  be  satisfactory,  if  the  additional  surety  was  ob- 
tained and  Bemington's  name  left  off;  and  it  is  clear,  from  Fuller's  testimony, 
that  Hopkins  mistook  the  requirements  of  the  Wisconsin  code.  Hopkins 
thought  the  New  York  and  Wisconsin  codes  were  alike,  but  afterwards  ascer- 
tained his  error,  and  that  the  Wisconsin  code  required  the  name  of  the  princi- 
pal on  the  bond,  while  the  New  York  code  did  not.  This  admission  relieves 
the  case  of  all  difficulty.  It  explains  the  reason  of  Hopkins  in  refusing  the 
bond  with  the  name  of  Remington  on  it,  and  accounts  for  the  erasure  which 
was  made  under  the  direction  of  the  officer.  If  Hopkins  chose  to  direct  at  all 
about  the  manner  in  which  the  bond  should  be  executed,  it  was  his  duty,  both 
to  bis  client  and  the  officer,  to  have  taken  the  entire  supervision  of  it.  Having 
thought  proper,  as  an  attorney,  to  exercise  his  right  to  direct  what  names 
should  go  on  the  bond,  he  cannot,  nor  can  his  client,  complain  that  the  officer, 
in  literally  fulfilling  his  wishes  in  that  regard,  mistook  the  law  and  destroyed 
the  efficacy  of  the  instrument.  When  Fuller  produced  the  bond  with  Reming- 
ton's name  on  it,  and  Hopkins  told  him  that  he  must  have  another  surety,  and 
would  not  have  Remington's  name  on  the  bond,  why  did  he  not  also  inform 
him  that  the  validity  of  the  bond  required  that  no  erasures  should  be  made 
after  it  was  signed  ?  This  principle  of  law  he  doubtless  well  knew,  and  it  is 
reasonable  to  infer  that  Fuller  was  in  ignorance  of  it.  The  direction  which 
Hopkins  did  give,  and  his  failure  to  direct  further,  caused  the  loss  which  fol- 
lowed, and  his  client  should  suffer  and  not  the  marshal.  These  views  are  de- 
cisive of  this  case.  The  court  charged  the  jury  that  it  was  their  province  to 
determine  whether  the  erasure  was  made  ^'  in  consequence  of  the  interference 
of  Hopkins,  the  attorney,"  and  the  charge  was  right.  It  would  have  been 
better  to  have  used  the  words  ^^  direction  "  or  ^^  instruction  "  instead  of  '^  inter- 
ference," but  applying  the  evidence  in  the  case,  it  is  manifest  that  the  jury 
rightfully  interpreted  the  charge.  A  nice  criticism  of  words  will  not  be  in- 
dulged when  the  meaning  of  the  instruction  is  plain  and  obvious,  and  cannot 
mislead  the  jury. 

§  312«  Exceptions  to  instructions  must  he  specific  and  not  to  the  mass. 

2.  But  it  is  said  that  if  the  court  is  right  in  one  proposition,  it  erred  in  sub- 
mitting others  to  the  jury.  This  is  true,  but  the  plaintiffs  in  error  cannot 
avail  themselves  of  their  exception,  which  was  general  and  not  specific.  In 
Johnston  v.  Jones,  1  Black,  220,  this  court  say,  '^  It  is  well  settled  that  if  a 
series  of  propositions  be  embodied  in  instructions,  and  the  instructions  are  ex- 
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C3pted  to  in  mass,  if  any  one  of  the  propositions  be  correct,  the  exception  mast 
be  overruled." 

§  3 1 3.  Attorney  may  assent  after  iJiefact  to  irregvlar  method  of  executing proc- 
ess;  as^  to  the  erasure  of  the  name  of  tlie  principal  on  a  hondy  thereby  discharging 
sureties. 

3.  It  is  urged  that  the  court  was  in  error  in  permitting  the  defendants  to 
ask  the  witness  (Fuller)  what  Hopkins  said  about  the  bond  after  Fuller  had  ac- 
cepted it  and  given  an  order  for  the  lumber.  The  exception  is  to  the  ques* 
tion,  and  not  the  answer.  The  question  was  pertinent  and  proper.  If  Fuller 
had  deviated  from  the  strict  line  of  his  duty,  yet  if  Hopkins  adopted  what 
was  done,  his  client  cannot  hold  the  marshal  responsible.  Corning  v.  South- 
land, 3  Hill,  552.  And  if  Hopkins,  after  being  informed  of  the  circumstaitces 
under  which  Fuller  took  the  bond,  assented  to  it,  his  client  is  concluded. 
Stuart  V.  W"hitaker,  2  Carr.  &  P.,  100 ;  Beynon  v.  Qarrat,  1  id.,  154.  It  was 
surely  important,  then,  to  ascertain  whether  that  assent  was  given.  The  an- 
swer to  the  question,  even  if  improper  testimony,  cannot  be  complained  of 
here,  because  no  exception  was  taken  to  it  in  the  court  below.  The  answer^ 
however,  could  not  have  affected  the  verdict,  and  it  is  not  necessary  to  discuss 
its  pertinency.  On  the  whole  we  find  no  error  in  the  record,  and  are  not 
disposed  to  disturb  the  finding  of  the  jury. 

Judgment  affirmed^  with  costs. 

WETMORE  r.  RICE, 
(arcuit  Court  for  Michigan:  1  BisseU,  287-242.    1858.) 

Statement  of  Facts. — Action  on  a  marshal's  bond.  The  cause  of  complaint 
was  that  the  marshal  permitted  a  vessel  in  his  custody  to  go  a  voyage,  and 
that  she  was  lost  in  a  storm,  and  that  plaintiff  had  failed  to  make  his  claim 
against  her.     One  ground  of  demurrer  assigned  was  a  want  of  jurisdiction. 

§314.  The  circuit  courts  have  jurisdiction  of  actions  hy  a  private  party  upor^ 
marshals^  bonds,  irrespective  of  the  citizenship  of  the  parties. 

Opinion  by  McLean,  J. 

As  the  plaintiff  and  defendants  are  citizens  of  Michigan,  there  is  no  ground! 
for  jurisdiction  from  the  citizenship  of  the  parties.  But  it  is  contended  that 
the  jurisdiction  may  be  maintained  from  the  character  of  the  case  and  the  act 
of  congress,  on  the  same  principle  as  suits  under  the  patent  laws  and  in  admi* 
ralty.  Jurisdiction  is  given  exclusively  in  the  district  courts  of  the  United 
States  in  all  cases  of  admiralty,  and  express  provision  is  made  by  law  for  the 
exercise  of  jurisdiction  in  patent  cases.  But  there  is  no  such  provision  in  re- 
gard to  suits  on  marshal's  bonds.  In  the  second  section  of  the  act  of  1806^ 
"  relating  to  marshal's  bonds  for  the  faithful  performance  of  his  duties  "  (2  U.  S^ 
Stats.,  at  Large,  372),  it  is  provided  that  any  one  injured  by  a  breach  of  the  con- 
dition of  the  bond  may  institute  a  suit  upon  it  in  the  name  and  for  the  sole  use^ 
of  such  party;  and  thereupon  to  recover  such  damages  as  shall  be  legally 
assessed,  with  costs  of  suit,  etc.  And  the  third  section  declares  that  said  bond, 
after  a  judgment,  shall  remain  as  a  security  for  the  benefit  of  any  one  injured 
by  the  misconduct  of  the  marshal,  and  the  same  proceedings  shall  be  had  as 
above  stated.  Such  suits  are  required  to  be  commenced  within  six  years  after 
the  right  of  action  shall  have  accrued.  The  question  of  jurisdiction  as  raised 
in  this  case  seems  never  to  have  been  made  or  decided  in  the  supreme  court  or 

114 


OFFICIAL  BONDS.— MARSHAL'S  BOND.  §814, 

in  any  of  the  circuit  courts.  The  case  of  Bispham  v.  Taylor,  2  McL.,  355,  wa9 
foanded  upon  a  marshal's  bond,  but  the  question  of  jurisdiction  was  not  made^ 
and,  of  course,  in  the  report  of  the  case,  no  reference  was  made  to  it.  The  in- 
ference that,  as  the  citizenship  of  the  parties  was  not  noticed  by  the  court,  it 
was  deemed  unnecessary  to  be  alleged,  is  not  sustained,  as  it  appears  in  the 
declaration  there  was  an  averment  of  the  citizenship  of  the  plaintiff  which 
gave  jurisdiction.  And  the  same  remark  applies  to  the  case  of  Sperring  i). 
Taylor,  2  McL.,  362,  referred  to  in  the  same  volume.  Neither  of  these  cases 
brought  before  the  court  the  question  of  jurisdiction. 

In  the  case  of  The  Postmaster-Greneral  v.  Early,  12  Wheat,  136,  there  was 
no  point  ruled  which  has  a  direct  bearing  on  the  question  before  us.  In  that 
case  the  court  says,  '^  the  postmaster-general  cannot  sue  in  the  federal  courts 
under  that  part  of  the  constitution  which  gives  jurisdiction  to  those  courts,  In 
consequence  of  the  character  of  the  party,  nor  is  he  authorized  to  sue  by  the 
judiciary  act.  He  comes  into  the  courts  of  the  United  States  under  the  author^ 
ity  of  an  act  of  congress,  the  constitutionality  of  which  rests  upon  the  admis<> 
sion  that  his  suit  is  a  case  arising  under  a  law  of  the  United  States."  The  act 
referred  to  is  that  of  the  30th  April,  1810,  which  authorizes  the  postmaster- 
general  to  bring  suit.  The  case  of  Gwin  v.  Breedlove,  2  How.,  29,  was  a  writ 
of  error  to  revise  the  proceedings  of  the  circuit  court  of  the  United  States,  in 
the  state  of  Mississippi,  against  Gwin,  as  marshal  of  that  state,  under  a  statute 
of  the  state  authorizing  a  procedure  against  sheriffs  and  their  sureties,  which 
had  been  adopted  by  the  circuit  court.  The  court  sustained  the  summary  pro- 
ceedings, as  incidental  to  the  suit  of  Breedlove  v.  Gwin,  in  which  a  judgment 
had  been  rendered.  But  the  point  did  not  come  up  in  that  case  whether  a  suit 
on  the  bond  could  have  been  sustained  as  an  independent  action  by  parties 
living  within  the  state  in  which  suit  was  brought.  In  a  dissenting  opinion, 
Mr.  Justice  Daniel  said  that  the  marshal  would  also  be  liable  upon  his  official 
bond,  because  the  judiciary  act  confers  a  right  of  action  thereon,  without  re-, 
striction  as  to  citizenship,  on  all  persons  who  may  be  injured  by  a  breach  of  the 
condition  of  that  bond.  But  he  remarks,  if  a  further  or  different  recourse  is 
sought  against  the  marshal,  one  which  may  be  supposed  to  arise  either  from 
the  inherent  power  of  the  court  over  its  officer  or  its  judgments,  then  it  is  pre- 
sumed that  those  who  seek  such  recourse  must  show  their  right  as  arising  out 
of  the  character  to  sue  in  the  federal  courts;  they  must  show  themselves  by 
regular  averment  to  be  citizens  of  a  state  other  than  that  of  him  whom  they 
seek  to  implead. 

So  far  as  regards  any  procedure  against  the  marshal  as  an  officer  of  the  court 
for  a  failure  in  the  performance  of  his  duty,  whether  under  a  rule  of  court  or  by 
attachment,  there  can  be  no  doubt  of  the  power  of  the  court.  But  the  pro- 
ceeding under  examination  is  by  an  action  on  the  marshal's  bond,  with  the  view 
of  making  his  sureties  responsible.  This  action  is  founded,  not  on  any  default 
of  the  marshal,  under  process  issued  by  this  court,  but  by  a  proceeding  in  ad- 
miralty in  the  district  court.  It  does  not,  then,  arise  as  an  incident  to  any 
action  in  this  court.  It  is  an  independent  action  in  this  court  between  citizens 
of  the  same  state.  The  argument  ah  iiiconvenieiiti  is  a  strong  one,  but  on  such 
ground  the  jurisdiction  of  this  court  has  never  been  exercised.  It  has  often 
been  held  that  the  consent  of  parties  cannot  confer  it,  as  it  is  a  matter  of  law. 
The  sureties  who  are  sought  to  be  made  liable  are  strangers  to  the  proceedings 
in  admiralty,  out  of  which  this  case  has  arisen.  They  have  a  right  to  be  heard 
in  their  defense  untrammeled  by  any  previous  proceeding,  except  the  matters 

115 


%  815,  816,  BONDS  -•  PENAL. 

of  record  which  show  the  delinquency  of  the  marshal.  He  being  the  principal 
and  a  party  to  such  proceeding,  it  is  binding  on  his  sureties. 

§  8 1 5.  The  jurisdiction  of  the  federal  courts  in  suits  upon  marshes  bonds  is 
exdicsive,  except  in  certain  exceptional  cases. 

The  act  of  1806  (2  U.  S.  Stat,  at  Large,  372),  in  relation  to  marshal's  bonds, 
provides  that  suit  may  be  brought  thejreon,  and  that  the  judgment  shall  re- 
main as  a  security  for  others  who  may  be  injured  by  the  acts  of  the  marshal. 
From  these  and  other  provisions  in  the  act,  it  is  argued  that  on  a  marshal's 
bond  suit  may  be  brought  without  reference  to  the  citizenship  of  the  parties,  as 
on  a  patent  right  or  in  admiralty.  The  jurisdiction  is  expressly  given  in  both 
these  cases  under  express  provisions,  whilst  in  regard  to  marshal's  bonds  there 
is  no  such  provision.  It  may  be  assumed  that  in  all  cases  where  the  courts  of 
the  United  States  have  original  jurisdiction,  whether  from  the  character  of  the 
claim  or  the  citizenship  of  the  parties,  there  may  be  a  procedure  against  the 
marshal  and  his  sureties,  so  far  as  such  procedure  may  be  incident  to  the  orig- 
inal suit.  And  as  this  view  brings  the  marshal's  bond  generally  within  the 
jurisdiction  of  the  court,  the  cases  where  such  jurisdiction  may  not  be  exer- 
cised form  an  exception  to  the  general  rule,  and  for  which  no  special  provision 
is  made. 

§  3 1 6.  Under  the  act  of  1806^  the  whole  penalty  is  recovered  in  a  suit  upon  a 
marshals  lond^  which  stands  as  security  to  all  thereafter  injured  hy  his  default 

I  am  inclined  to  believe  that  all  cases  may  be  brought  under  the  provision  of 
the  third  section  of  the  act  of  1806,  which  provides  that  the  bond,  after  judg- 
ment, shall  remain  as  a  security  for  others  who  shall  be  injured  by  breach  of 
its  condition,  until  the  whole  penalty  shall  have  been  recovered.  Beyond  this 
the  sureties  are  not  responsible,  but  the  marshal  is  bound  on  common  law  prin- 
ciples. A  judgment  having  been  rendered  for  the  amount  of  the  penalty,  it 
stands  as  a  security  to  all  who  may  be  injured  by  the  default  of  the  marshal. 
Complaints  may  be  made  subsequent  to  the  judgment  in  proper  form,  and  the 
amounts  being  ascertained  on  issues  made  to  the  court  or  jury,  executions  may 
be  ordered  until  the  penalty  shall  be  exhausted.  In  this  form  every  case  may 
be  legally  embraced,  with  little  expense,  and  speedily. 

UNITED  STATES  v.  MOORE. 
(CiTCuit  Court  for  Virginia:  2  MarshaU,  817-824.    1828.) ' 

Opinion  by  Ma.r8hall,  C.  J. 

Statement  of  Facts. —  This  is  an  action  of  debt  brought  upon  the  official 
bond  of  the  marshal  of  this  district,  the  intestate  of  the  defendant,  upon  which 
the  jury  have  found  a  verdict  which  assesses  contingent  damages,  dependent  on  a 
case  stated  by  the  parties.  This  case  is  so  stated  as  to  require  the  court  to  take 
into  view  the  instructions  which  would  have  been  given  to  the  jury  at  the  trial, 
had  instructions  been  asked. 

The  firat  breach  assigned  in  the  replication  is,  that  the  moneys  were  received 
by  the  deputy  of  the  marshal  for  the  United  States,  on  executions  placed  in  his 
hands,  which  money  has  never  been  paid  over.  On  this  breach  no  controversy 
arises.  The  second  breach  assigned  is,  that  two  writs  of  capiat  ad  respondent 
dum  were  issued  against  debtors  of  the  United  States,  which  were  placed  in  the 
hands  of  the  same  deputy,  who  neglected  them  or  either  of  them,  or  to  return 
them  or  either  of  them, — "  whereby  the  United  States  were  prevented  from 
recovering  judgment  against  each  of  the  said  debtors,  and  each  of  them  have 
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"been  and  are  totally  lost  to  the  said  United  States."  Damages  are  assessed  to 
the  amount  of  these  two  debts. 

The  case  stated  is  that  two  writs  of  capias  ad  respondendum^  against  two 
several  debtors  of  the  United  States,  were  placed  in  the  hands  of  the  deputy, 
who,  instead  of  executing  them,  received  the  sums  due  from  the  several  defend- 
ants, and  made  return  thereof  on  the  writs,  after  which  the  snits  were  dismissed. 
The  United  States  have  never  received  this  money,  and  they  now  claim  it  from 
the  estate  of  the  marshal  In  this  second  assignment  of  breaches,  the  receipt 
of  the  money  is  not  brought  into  view.  The  neglect  of  duty  in  not  serving  the 
process  is  the  fault  alleged  to  have  been  committed  by  the  officer;  and  for  this 
neglect  bis  principal  is  unquestionably  liable.  But  what  is  the  extent  of  his 
liability? 

§  317.  Measure  of  damages  in  an  action  against  a  United  States  marshxd  upon 
his  official  bond  for  failure  to  serve  process. 

But  one  general  answer  can  be  given  to  the  question.  As  in  all  other 
instances  of  neglect,  he  is  liable  to  the  extent  of  the  injury  produced  thereby. 
This  is  to  be  ascertained  by  jury.  The  replication  alleges  that  the  debt  has 
been  lost  thereby ;  and  if  this  fact  be  as  alleged,  the  amount  of  the  debt  is  the 
measure  of  damages.  But  this  is  a  subject  for  the  consideration  of  the  jury.  It 
was  not  submitted  to  the  jury,  and  has  been  transferred  to  the  court.  If  the 
loss  of  the  debt  was  the  direct  and  legal  consequence  of  this  neglect,  the  verdict 
ought  to  stand;  but  if  this  be  a  subject  on  which  the  judgment  of  the  jury, 
under  the  instruction  of  the  court,  ought  to  be  exercised,  then  it  would  be  im- 
proper in  the  court  to  decide  upon  it  until  that  judgment  is  exercised.  It  is  too 
obvious  to  require  discussion,  that  the  loss  of  a  debt  is  not  the  necessary  conse- 
quence of  neglecting  to  serve  the  first  process  which  comes  to  the  hands  of  the 
officer.  The  law  provides  for  new  process;  and  the  question,  whether  that  new 
process  may  not  be  as  available  to  the  plaintiff  as  the  original  process,  depends 
on  circumstances,  of  which  the  jury  must  judge.  If,  in  this  case,  the  plaintifif 
has  been  prevented  from  issuing  new  process  by  the  act  of  the  officer,  that  is 
not  alleged  in  this  part  of  the  replication.  If  it  may  be  given  in  evidence  on 
this  real  assignment,  then  we  must  look  in  the  act  which  is  alleged  to  have 
arrested  further  proceedings.  That  act  is  the  receipt  of  the  money  due  to  the 
United  States.  If  the  officer  was  not  authorized  to  receive  this  money,  his 
receipt  of  it  could  not  bind  the  United  States,  nor  prevent  further  proceedings 
according  to  law.  If  he  was  authorized  to  receive  it,  the  defendant  will  admit 
that  the  plaintiff  could  proceed  no  farther;  and  that  the  loss  of  the  debt  is  the 
consequence  of  not  serving  the  process,  and  receiving  the  money.  This  ques- 
tion will  be  properly  considered  under  the  third  breach  assigned  in  the  repli- 
cation* 

§  318.  An  action  on  a  marshoTs  bond  wiU  not  lie  for  money  received  by  his 
deputy  extrorojffieially. 

3.  The  third  breach  is,  that  the  officer  did  arrest  the  said  debtors,  as  com- 
manded by  the  said  process,  who  thereupon  respectively  paid  to  the  said  deputy 
the  full  amounts  of  their  respective  debts  aforesaid,  and  in  consideration  thereof, 
the  said  deputy  did  then  and  there  discharge  the  said  debtors  from  the  arrests 
aforesaid,  and  wilfully  failed  to  make  due  return  of  the  said  arrests,  or  either  of 
them,  or  to  account  for  and  pay  the  amounts  so  received  from  said  debtors,  or 
any  part  thereof,  to  the  said  United  States,  whereby  the  said  United  States  was 
prevented  from  obtaining  judgments  against  their  said  debtors  for  their  said 
debts,  and  the  said  debts  were,  and  are,  wholly  lost  to  the  said  United  States. 
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To  support  this  breach  it  would  be  necessary  to  show,  in  the  first  place,  that 
the  debtors  were  arrested.  This  is  not  proved,  but  may,  and  perhaps  ought  to 
,be,  assumed  by  the  jury,  from  the  facts  admitted  in  the  case.  The  material  in- 
quiry, then,  presents,  itself:  Was  the  receipt  of  the  money  an  official  act?  Was 
it  authorized  by  the  mandate  of  the  writ?  We  are  decidedly  of  opinion  that 
it  was  not.  The  mandate  of  the  writ  was  to  take  the  person  of  the  defendants 
mentioned  therein,  and  to  have  them  before  the  court  to  answer  the^TJnited 
States  in  a  plea  of  debt,  etc.  A  controversy  exists  between  the  parties,  which 
'is  to  be  adjusted,  not  by  the  officer,  but  by  the  court.  His  duty  is  min  sterial, 
not  judicial.  It  is  to  bring  the  debtor  into  court  to  receive  its  judgment,  not 
to  render  that  judgment.  The  sum  actually  due  is,  generally,  less  than  that 
demanded  in  the  writ,  and  in  these  cases  it  was  considerably  less.  The  officer 
does  not  know  officially  the  real  amount  of  the  debt,  and,  consequently,  cannot 
adjust  it  and  receive  the  money.  If  he  is  not  authorized  to  ascertain  the  sum 
due,  and  to  receive  that  sum,  neither  is  he  authorized  to  receive  the  whole  sum 
mentioned  in  the  writ,  and  to  discharge  the  persons  arrested.  His  duty  is  pre- 
scribed by  the  words  of  the  writ;  he  is  to  obey  its  mandate.  It  would  be  time 
misapplied  to  enter  into  a  consideration  of  the  consequences  of  permitting  the 
officer  to  depart  from  the  mandate  of  the  writ,  and  to  make  himself  account- 
able to  the  United  States  when  not  authorized  by  law  so  to  do.  It  is  enough 
to  say  that  the  writ  did  not  authorize  him  to  receive  the  money,  and  that  its 
receipt  was  not  an  official  act.  Since  the  money  was  not  received  by  virtue  of 
the  writ,  with  the  authority  of  which  the  deputy  was  intrusted,  his  principal 
cannot  be  chargeable  by  the  legal  force  of  that  receipt;  if  he  is  chargeable,  it 
is  in  consequence  of  the  official  acts  performed  or  omitted  by  his  deputy.  The 
act  performed  is  making  his  return,  which  is  ''debt  and  cost  satisfied."  The 
charge  in  the  replication  is,  that  upon  receiving  the  money  he  discharged 
the  debtors. 

That  this  proceeding  is  a  misfeasance  in  office,  which  subjects  the  principal 
to  the  action  of  the  United  States,  is  not  controverted;  but  on  this  breach,  as 
on  the  second,  the  amount  of  damages  depends  on  the  amount  of  injury.  T>.6 
return  of  the  officer  did  not  prevent  the  United  States  from  taking  such  farther 
steps  as  is  authorized  by  law ;  if  the  return  shows  service  of  the  process,  the  * 

plaintiffs  might  proceed  against  the  defendants  and  the  marshal  for  want  of 
bail;  if  it  does  not  show  service,  or  if  it  shows  a  discharge,  the  plaintiffs  might 
sue  out  a  new  process.  The  return  that  the  debt  was  satisfied  did  not  bind  the 
United  States.  The  amount  of  injury,  therefore,  depends  on  all  the  circum- 
stances, and  those  circumstances  must  be  weighed  by  a  jury.  The  counsel  for 
the  United  States  insists  that  the  money  received  by  the  deputy  is  the  measure 
of  damage  sustained  by  the  United  States,  that  the  deputy  is  responsible  for  the 
sum  so  received,  and,  as  he  received  it  by  color  of  his  office,  the  principal  is  also 
responsible  to  the  same  extent.  But  if  the  receipt  of  this  money  did  not  stop 
the  United  States,  if  it  was  not  an  official  act  authorized  by  the  process  or  by 
law,  the  loss  of  the  debt  does  not  appear  to  be  a  necessary  consequence  from 
the  return  on  the  writ,  or  the  neglect  to  take  bail. 

§  319,  In  general. —  A  United  States  marshal  for  the  District  of  Columbia  and  his  sureties 
are  liable  on  his  bond  for  money  advanced  to  him  by  order  of  the  secretary  of  the  treasury,  the 
act  of  the  secretary  being  presumed  to  have  been  done  under  special  direction  of  the  president. 
They  are  liable  on  his  bond  for  all  common  law  fines  and  forfeitures  received  by  him, 
whether  upon  execution  or  without  execution.  They  are  not  liable  on  his  bond  for  writs  of 
JL  fa,  paid  into  his  hands,  against  persons  who  have  goods,  etc.,  sufficient,  etc.,  and  for  writs 
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of  ea,  sa,  against  persons  able  to  pay ;  the  executions  not  having  been  returned.  They  are 
sot  liable  on  his  bond  for  escape  of  persons  taken  in  custody  on  ca.  sa,  for  fines,  etc., 
whether  prayed  in  commitment  in  execution  or  not.  United  States  v,  Williams,*  6  Cr.  C.  C, 
619. 

§  820.  The  United  States  marshal  for  the  District  of  Columbia  and  his  sureties  are  not  lia- 
ble on  his  bond  for  his  failure  to  return  a  fieri  facias,  unless  he  has  been  called  upon  by  the 
court  to  return  it,  and  has  refused.    Ibid, 

§  821*  Jnrlsdietion. —  The  federal  courts  have  jurisdiction  of  suits  by  individuals  upon  a 
marshal's  bond,  when  all  the  parties  to  the  suit  are  citizens  of  the  same  state.  The  act  of 
congress  which  authorizes  such  suit  by  individuals  did  not  take  away  the  jurisdiction  which 
existed  before  the  act,  when  the  suit  had  to  be  in  the  name  of  the  United  States.  Adler  v, 
Newcomb,  2  Dill.,  45;  16  Int.  Rev.  Rec,  142.     See  §  805. 

§  822.  Invalid. —  The  bond  of  a  marshal,  which  runs  to  the  president  of  the  United  States 
and  his  successors  in  office,  instead  of  to  the  United  States,  which  has  not  "two  good  and 
sufficient  sureties,  inhabitants  and  freeholders  of  the  district "  for  which  the  marshal  was 
appointed,  which  was  not  ''approved  by  the  district  judge,"  which  does  not  pui-port  to  be 
'*for  the  faithful  performance  of  the  duties  of  his  office  by  himself  and  his  deputies,"  and 
which  does  not  correctly  describe  the  office  to  which  the  principal  was  appointed,  is  void,  as  not 
being  a  compliance  with  the  law,  and  cannot  be  sustained  as  a  voluntary  obligation,  not  hav- 
ing been  delivered  to,  and  approved  and  accepted  by,  the  proper  officer.  Jackson  v,  Simon- 
ton,*  4  Cr.  C.  C,  250. 

§  828.  Paying  money  contrary  to  instmctions. —  Though  a  marshal  pays  over  money  con- 
trary to  the  instructions  of  the  comptroller,  yet  if  the  comptroller  authorizes  or  assents  to  a 
payment  thereof  to  another  officer,  the  amount  so  paid  cannot  be  recovered  against  the  mar- 
shal in  a  suit  on  his  bond.    United  States  v,  Giles,*  9  Cr.,  212. 

§  824.  Taking  Insafflelent  bond. —  A  declaration  on  a  marshars  bond,  charging  that  the  sure- 
ties he  took  were  not  sufficient  freehold  securities,  the  statute  requiring  him  to  take  sufficient 
freehold  securities,  is  good  without  an  averment  that  the  marshal  had  notice  of  the  insuffi- 
ciency of  the  sureties.     Bispham  v.  Taylor,  2  McL.,  355.    See  §  304. 

§  825.  A  statute  of  Indiana  allowed  the  person  against  whom  an  execution  issued  to  replevy 
the  same  on  giving  bond  with  sufficient  sureties  conditioued  for  the  payment  of  the  full  amount 
demanded  by  the  execution.  This  bond  was  required  to  be  recorded  and  was  declared  to  have 
the  force  and  e£fect  of  a  judgment.  In  an  action  on  a  marshal's  bond  for  taking  insufficient 
sureties  on  a  replevy  bond  under  said  statute,  Jield,  that  the  fact  that  the  defendant  was  in- 
solvent afforded  no  defense.     Bispham  v.  Taylor,  2  McL.,  408. 

§  826.  In  an  action  on  a  marshal's  bond  for  taking  insufficient  sureties  on  a  replevin  bond 
the  marshal  pleaded  that  he  had  levied  on  property  sufficient  to  satisfy  the  demand  of  the 
plaintiff,  and  that  the  same  was  undisposed  of.  ife/d,  that  such  a  levy  was  a  bar  to  an  action, 
on  the  bond.    Sedam  v,  Taylor,  8  McLn,  548. 

g  827.  Failure  to  make  money. —  In  every  action  founded  upon  the  non-feasance  or  mis- 
feasance of  a  public  officer,  the  declaration  must  show  the  right  of  tlie  plaintiff  and  the 
liability  of  the  defendant.  Thus  by  a  statute  of  Indiana  the  defendant  in  an  execution  might 
replevy  the  goods  levied  on  by  tendering  to  the  officer  having  the  execution  a  bond  with  sure- 
ties, etc.  A  declaration  upon  the  official  bond  of  the  marshal  of  the  district  of  Indiana,  for 
not  making  the  money  on  an  execution  directed  to  him,  which  did  not  allege  that  no  replevy 
bond  was  given,  was  held  to  be  insufficient    Bispham  v,  Taylor,  2  McL.,  855. 

4.  Accounts  and  Setoffs. 

SUXMART  —  Certified  transcripts  in  evidence,  §§  328,  831.  ^  Claims  must  be  presented  and  dis- 
allotted,  §§  829,  880,383.—  Evidence,  g  332.—  Claim  for  office  rent,  clerk  hire,  etc.,  g  333.— 
Application  of  payments,  g  834. 

§  828.  In  an  action  upon  a  marshal's  official  bond,  a  duly  certified  transcript  of  the  adjust- 
ment of  his  accounts  by  the  accounting  officers  of  the  treasury,  showing  a  balance  due  by 
him,  makes  a  prima  facie  case  for  the  government.  Notice  to  the  marshal  of  the  adjustment 
•of  his  accounts  is  not  necessary.     Watkins  v.  United  States,  §§  336-840. 

§  829.  In  an  action  upon  a  marshal's  official  bond,  no  evidence  to  prove  a  claim  for  services 
ai&d  expenses  on  the  part  of  the  marshal  can  be  admitted,  unless  such  claim  is  shown  to  have 
been  legally  presented  to  the  accounting  officers  of  the  treasury  for  their  examination,  and  to 
have  been  by  them  disallowed.    Ibid. 

§  830.  A  United  States  collector,  having  made  application  to  the  commissioner  of  internal 

revenue  for  credit  on  his  account  for  a  list  of  uncollected  taxes  turned  over  to  his  successor. 
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and  his  claim  having  been  rejected,  he  may  reassert  such  claim  in  defense  to  an  action  on  his 
bond  for  failure  to  account  for  money  received.  His  successor's  receipt  for  such  uncollected 
list  is  evidence  in  the  cause,  although  unaccompanied  by  a  certificate  from  the  treasury  de- 
partment that  the  collector  had  used  due  diligence.    United  States  v.  Kimball,  §§  341,  842. 

§  881.  In  an  action  on  an  official  bond  a  certified  treasury  transcript  of  the  accounts  of  the 
officer  is  prima  facie  evidence  of  the  indebtedness  which  it  certifies,  unless  on  the  face  of 
the  account  it  necessarily  appears  otherwise.    United  States  v.  Hunt,  §g  848-845. 

g  882.  In  an  action  on  the  bond  of  a  collector  under  the  internal  revenue  act,  ^receipts 
signed  by  him  for  the  aggregate  amount  of  the  alphabetical  lists,  which  show  in  detail  the 
names  of  the  persons  assessed  and  the  amounts  due  from  each,  are  admissible  and  compe- 
tent,  and  not  secondary  evidence.  So,  too,  statements  signed  by  him  of  amounts  collected 
and  abated  as  uncollectible  at  different  periods  are  admissible  against  him.    Ibid. 

§  888.  In  an  action  on  a  postmaster's  bond,  the  defendant  may  set  up  a  counterclaim  if  it 
is  averred  in  the  answer  that  the  items  of  such  claim  have  been  duly  presented  to  the  proper 
department  for  allowance  and  rejected.  The  defendant  cannot  maintain  his  claim  for  office 
rent,  clerk  hire,  gas,  fuel  and  stationery,  under  the  act  of  1854,  since  that  act  makes  the 
allowance  of  certain  expenses  to  postmasters  at  distributing  said  separating  offices  discre- 
tionary with  the  postmaster-general;  and  defendant's  answer  does  not  show  that  his  office 
was  either  a  distributing  or  separating  office.  Nor  can  he  maintain  such  a  claim  under  the 
act  of  1884,  which  recites  that  the  i)ostmaster-general  shaU  allow  such  expenses  in  whole  or  in 
part  at  offices  of  the  first  and  second  class,  since  this  act  leaves  the  matter  in  the  discretion 
of  the  postmaster  general ;  and  it  is  not  alleged  in  the  answer  that  the  office  in  question  is 
one  of  the  first  or  second  class.  The  act  of  March  8,  1865,  also  leaves  the  matter  in  the  post- 
master-general's discretion.    United  States  v.  Davis,  §§  846-849. 

§  884.  If  a  public  officer  is  in  default  at  the  time  of  rendering  his  quarterly  account,  and 
subsequently  remits  quarterly  payments  without  any  direction  how  they  are  to  be  applied^ 
they  are  to  be  successively  applied  to  extinguish  the  balances  existing  from  the  previous 
quarter;  and  if  by  such  appropriation  all  balances  existing  prior  to  two  years  before  the  com- 
mencement of  an  action  on  the  official  bond,  the  statute  limiting  actions  against  sureties  tO' 
two  years  after  the  time  a  default  occurs  has  no  application.  Jones  v.  United  States,  §§  850, 85U 

[Notes.—  See  §§  852-876.] 

WATKINS  V.  UNITED  STATES. 
(9  Wallace,  75»-766.    1869.) 

Eeror  to  U.  S.  Circuit  Court,  District  of  Maryland. 

§  335*  LwhUity  for  failure  to  account;  procedure. 

Opinion  by  Mr.  Justice  Clifford. 

Persons  accountable  for  public  money,  if  they  neglect  or  refuse  to  pay  the* 
sum  or  balance  reported  to  be  due  to  the  United  States,  upon  the  adjustment  of 
their  accounts,  are  liable  for  the  amount,  and  it  is  made  the  duty  of  the  comp- 
troller to  institute  suit  for  the  recovery  of  the  same,  adding  to  the  sum  stated 
to  be  due  the  commissions  of  the  delinquent  and  interest  at  the  rate  of  six  per 
cent,  per  annum  from  the  time  the  officer  received  the  money  until  it  shall  be 
repaid.  1  Stats,  at  Large,  512.  Transcripts  from  the  books  and  proceedings  of 
the  treasury,  certified  by  the  register  and  authenticated  under  the  seal  of  the 
department,  are  expressly  declared  to  be  competent  evidence  in  every  such  case 
of  delinquency,  and  all  copies  of  bonds,  contracts  or  other  papers  relating  to  or 
connected  with  the  settlement  of  any  such  account,  when  certified  by  the  register- 
to  be  true  copies  of  the  original  on  file  and  authenticated  under  the  seal  of  the 
department,  may  be  annexed  to  such  transcripts,  and  shall  have  equal  validity 
and  be  entitled  to  the  same  degree  of  credit  which  would  be  due  to  the  original: 
papers  if  produced  and  authenticated  in  court.  Id.,  513.  Judgment  is  required 
to  be  rendered  in  such  cases  at  the  return  term,  unless  the  defendant  shall,  ih 
open  court,  make  oath  that  he  is  equitably  entitled  to  credits  which  had  been 
submitted  to  the  consideration  of  the  accounting  officers  of  the  treasury  and 
been  rejected  previous  to  the  commencement  of  the  suit,  specifying  each  par- 
ticular claim  so  rejected  in  the  affidavit,  and  stating  to  the  effect  that  he  cannot 
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ssitely  go  to  trial  without  that  evidence.  Such  an  affidavit  being  filed,  the  court 
may  grant  a  continuance  to  the  next  term,  but  not  otherwise ;  and  the  fourth 
section  of  the  act  provides  that,  in  suits  between  the  United  States  and  indi- 
vidualsy  no  claim  for  a  credit  shall  be  admitted  upon  trial  but  such  as  shall  appear 
to  have  been  presented  to  the  accounting  officers  of  the  treasury  for  their  ex- 
amination, and  which  have  been  by  them  disallowed  in  whole  or  in  part,  unless 
it  is  proved  to  the  satisfaction  of  the  court  that  the  defendant  is,  at  the  time  of 
the  trial,  in  the  possession  of  vouchers  not  before  in  his  power  to  procure,  and 
that  he  was  prevented  from  exhibiting  a  claim  for  such  credit  at  the  treasury 
by  absence  from  the  United  States,  or  some  unavoidable  accident  1  Stat,  at 
I^ge,  515. 

Statement  of  Facts. —  Pursuant  to  law  the  first-named  defendant  was,  on 
the  28th  of  March,  1857,  commissioned  as  marshal  of  the  United  States  for  the 
district  of  Maryland,  to  hold  the  office  for  the  term  of  four  years  from  the  1st 
day  of  April  following,  unless  sooner  removed  by  the  president.  On  the  7th 
of  April  of  that  year  he  gave  his  official  bond  for  the  faithful  performance  of 
all  the  duties  of  his  office,  and  the  other  two  defendants  named  in  the  declarar 
tion  were  the  sureties  in  that  bond.  The  present  suit  is  an  action  of  debt  upon 
that  bond,  and  the  breaches  assigned  are  as  follows :  (1)  That  the  marshal  did 
not  make  true  returns  of  all  public  moneys  which  came  to  his  hands  during  the 
term  of  his  office.  (2)  That  he  did  not  render  his  accounts  quarter-yearly  to 
the  proper  accounting  officers  of  the  treasury,  with  the  vouchers  necessary  to  a 
correct  and  prompt  settlement  thereof,  within  three  months  after  each  suc- 
cessive quarter.  (3)  That  he  did  not  pay  into  the  treasury  all  the  sums  and 
balances  of  the  public  moneys  reported  to  be  due  upon  the  adjustment  of  his 
accounts  at  the  treasury  department.  (4)  That  he  did  not  pay  into  the  treas- 
ury, or  deposit  to  the  credit  thereof,  all  the  surplus  and  emoluments  of  his 
office,  which  his  half-yearly  returns  showed  to  exist,  beyond  the  allowances 
which  he  was  authorized  to  retain.  Verdict  and  judgment  were  for  the  plaint- 
iffs, and  the  defendants  excepted  to  two  of  the  rulings  of  the  court,  which  give 
rise  to  the  only  questions  of  any  considerable  importance  presented  for  decision 
in  the  record. 

§  336.  Pleading  over  to  a  declaration  hdd  good  on  demurrer  is  a  waiver  of  the 
demurrer. 

Apart  from  those  questions,  however,  it  is  insisted  by  the  defendants  that  the 
court  erred  in  overruling  their  demurrer  to  the  declaration.  They  demurred 
specially  to  the  several  assignments  of  breaches  in  the  condition  of  the  bond^ 
and  the  court  overruled  the  demurrer  as  to  the  first  three  breaches,  and  sus- 
tained it  as  to  the  fourth,  and  both  parties  acquiesced  in  the  ruling  and  decision 
of  the  court.  Subsequently  the  defendants  pleaded  performance,  concluding 
with  a  verification,  and  the  plaintiffs  replied,  tendering  an  issue  which  was 
joined,  and  upon  that  issue  the  parties  went  to  trial.  Pleading  over  to  a  decla- 
ration adjudged  good  on  demurrer,  without  any  reservation,  is  a  waiver  of  the 
demurrer,  as  held  by  the  repeated  decisions  of  this  court.  Aurora  City^  u.  West, 
7  Wall.,  92;  United  States  v.  Boyd,  6  How.,  29;  Clearwater  v,  Meredith,  1 
Wall.,  42;  Jones  v.  Thompson,  6  Hill,  621. 

§  337.  In  a  suit  upon  a  marshoTs  hond  treasury  transcripts  of  his  accounts 
showing  a  balance  owing  by  him  make  a  prima  facie  case  for  the  government. 
Notice  to  him,  is  not  required. 

U.  Evidence  was  then  introduced  by  the  plaintiffs  to  show  that  there  was  a 
balance  due  from  the  marshal  under  his  official  bond,  and  the  amount  of  the 
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same,  which  evidence  consisted  of  the  duly  certified  transcript  of  the  adjast- 
ment  of  his  accounts  by  the  accounting  officers  of  the  treasury.  Having  intro- 
duced that  proof  the  plaintiffs  rested,  and  the  defendants  moved  the  court  to 
instruct  the  jury  that  the  plaintiffs  were  not  entitled  to  recover  upon  that  evi- 
dence, because  it  is  not  averred  or  proved  that  the  marshal  had  any  notice  of 
the  adjustment  of  his  accounts,  nor  of  the  balance  found  against  him  in  the 
certified  transcript;  but  the  court  refused  to  instruct  the  jury  as  requested,  and 
the  defendants  then  and  there  excepted  to  the  ruling  of  the  court.  Officers 
and  agents  of  the  United  States  who  receive  public  money,  which  they  are  not 
.authorized  to  retain  as  salary,  pay  or  emolument,  are  required  by  law  to  send 
their  accounts  quarter-yearly  to  the  proper  accounting  officers  of  the  treasury, 
Tvith  the  vouchers  necessary  to  the  correct  and  prompt  settlement  thereof, 
within  three  months  at  least  after  the  expiration  of  each  successive  quarter,  if 
resident  within  the  United  States,  or  within  six  months  if  resident  within  a 
foreign  ^country.  3  Stat,  at  Large,  723.  Provision  is  also  made  that  every 
officer  or  agent  who  shall  offend  against  that  enactment  shall  be  promptly  re- 
ported to  the  president,  and  that  he  shall  be  dismissed  from  the  public  service. 
Notice  to  the  person  required  to  account  is  not  necessary,  as  the  whole  subject 
is  regulated  by  law.  Such  officers  and  agents  are  required  to  render  their 
accounts  quarter-yearly,  and  when  they  do  so  they  are  charged  with  what  they 
have  received,  and  credited  with  what  they  have  lawfully  paid  out  or  dis- 
bursed. Begulated  as  the  whole  matter  is  by  law,  they  are  presumed  to  have, 
and  in  general  actually  do  have,  full  knowledge  of  the  proceedings  and  of  the 
result,  and  it  is  believed  that  no  case  of  hardship  arising  from  any  surprise  has 
ever  occurred  in  the  history  of  the  department.  Walton  v.  United  States,  9 
Wheat,  651 ;  Smith  v.  United  States,  5  Pet.,  292. 

§  3S8.  In  a  suit  on  a  rrtarBhaVs  hond  a  daim  fm*  services  and  expenses  under 
<in  order  of  the  secretary  of  the  interior^  not  presented  at  the  treasury^  cannot  he 
set  off. 

III.  By  the  evidence  set  forth  in  the  second  exception,  it  appears  that  the 
defendants  claimed  at  the  trial  that  a  credit  should  be  allowed,  in  the  adjust- 
ment exhibited  by  the  plaintiffs  of  the  marshal's  accounts,  of  $4,375.70,  for 
advances  alleged  to  have  been  made  by  him  in  payment  for  work  done  and  ex- 
penses incurredby  him  in  taking  the  census,  in  pursuance  of  orders  from  the 
secretary  of  the  interior.  They  offered  the  paper  called  the  statement  of  dif- 
ferences, exhibited  in  the  bill  of  exceptions,  to  show  that  the  claim  had  been 
duly  presented  at  the  treasury  and  disallowed,  and  they  also  offered  to  prove 
that  the  disbursements  were  made  as  charged  in  the  account.  Objection  was 
made  by  the  district  attorney  to  the  admissibility  of  the  evidence,  because  no 
account  of  the  particulars  of  the  claim  was  ever  presented  to  the  accounting 
officers  of  the  treasury;  and  in  making  the  objection  he  introduced  the  three 
accounts  current  set  forth  in  the  bill  of  exceptions.  Both  parties  being  heard, 
the  court  excluded  the  evidence,  because  it  did  not  appear  that  the  claim  had 
been  duly  presented  and  disallowed,  and  the  defendants  excepted. 

Marshals,  like  other  officers,  are  required  to  render  their  accounts  quarter- 
yearly  to  the  accounting  officers,  with  the  vouchers  necessary  to  the  correct 
and  prompt  settlement  thereof,  within  the  time  prescribed  by  law.  In  the  case 
before  the  court  it  is  not  stated  in  the  bill  of  exceptions,  nor  is  it  shown  in  the 
record,  that  any  statement  of  items  was  furnished,  nor  that  any  vouchers  were 
submitted  to  the  accounting  officers  in  support  of  the  claim  for  credit  now 
under  consideration.     Vouchers  are  required  by  the  very  words  of  the  act  of 

122 


OFFICIAL  BONDS.— ACCOUNTS  AND  SET-OFFS.  gg889,  S40. 

congress,  and  it  is  very  clear  that  the  presentment  of  an  account  without  items 
or  vouchers  would  be  a  useless  act.  Without  such  evidences  before  the  ac- 
counting officers,  there  could  not  be  any  intelligent  scrutiny  of  the  claim,  nor 
any  decision  which  would  be  satisfactory  to  the  claimant  or  to  the  public.  No 
evidence  to  prove  a  claim  for  credit  can  be  admitted  at  the  trial,  ^'  in  suits  be- 
tween the  United  States  and  individuals,"  unless  it  be  shown  that  the  claim 
has  been  legally  presented  to  the  accounting  officers  of  the  treasury  for  their 
examination,  and  that  it  has  been  by  them  disallowed,  except  under  certain 
special  circumstances  which  do  not  exist  in  this  case.  Independently  of  the 
express  words  of  the  act  of  congress,  the  question  has  repeatedly  been  before 
this  court,  and  has  on  every  occasion  been  decided  in  the  same  way. 

§  339.  The  right  of  set-off  did  not  exist  at  common  law^  hut  is  founded  upon 
statute. 

The  right  of  set-off  did  not  exist  at  common  law,  but  is  founded  on  the  stat- 
ute of  2  George  II.,  chapter  24:,  section  4^  which  in  substance  and  effect  pro- 
vided that  where  there  were  mutual  debts  between  the  plaintiff  and  the 
defendant,  .  .  .  one  debt  may  be  set  against  the  other,  and  such  matter 
may  be  given  in  evidence  under  the  general  issue.  Set-offs  might,  ever  after 
the  passage  of  that  act,  be  made,  in  a  proper  case,  between  plaintiff  and  de- 
fendant, but  it  never  extended  to  suits  between  the  government  and  individ- 
uals, and,  since  the  decision  in  the  case  of  United  States  v.  Giles,  9  Cranch,  236, 
it  has  never  been  pretended  that,  in  suits  '^  between  the  United  States  and 
individuals,"  any  claim  for  credit  can  be  admitted  at  the  trial,  unless  it  appears 
that  the  claim  had  previously  been  presented  and  disallowed,  or  was  otherwise 
brought  within  the  foarth  section  of  the  before-mentioned  act  of  congress. 
Whether  the  claim  for  credit  is  a  legal  or  equitable  claim,  if  it  has  been  duly 
presented  to  the  accounting  officers  and  has  been  by  them  disallowed,  it  is  the 
proper  subject  of  set-off  under  that  act,  but  it  cannot  be  adjudicated  in  a 
federal  court  unless  it  has  been  so  presented  and  disallowed.  United  States 
ff,  Wilkins,  6  Wheat.,  143.  The  rejection  of  such  a  claim  by  the  accounting 
officers  constitutes  no  objection  to  it  as  a  claim  for  set-off,  as  it  cannot  be  ad- 
mitted in  evidence  unless  it  has  been  presented  and  disallowed,  as  required  by 
the  act  of  congress.  United  States  v.  McDaniel,  7  Pet.,  11 ;  United  States  v. 
Kipley,  7  id.,  25.  Such  claims  as  fall  within  that  act  are  not  specifically  de- 
fined, and,  in  view  of  that  fact,  this  court  has  held  that  the  act  intended  to 
allow  the  defendant  the  full  benefit  at  the  trial  of  any  credit,  whether  it  arises 
out  of  the  particular  transaction  for  which  he  was  sued,  or  out  of  any  distinct 
and  independent  transaction  which  would  constitute  a  legal  or  equitable  set-off, 
in  whole  or  in  part,  of  the  debt  for  which  he  is  sued,  subject,  of  course,  to  the 
requirement  of  the  act  that  the  claim  must  have  been  presented  to  the  proper 
accounting  officers  and  have  been  by  them  disallowed.  United  States  v.  Fille- 
brown,  7  id.,  48. 

§  340.  Questions  of  set-off  in  the  federal  courts  arise  exclusively  under  the 
acts  of  congress^  and  are  not  affected  by  local  laws. 

Questions  of  set-off  in  the  federal  courts  arise  exclusively  under  the  acts  of 
congress,  and  no  local  law  or  usage  can  have  any  influence  in  their  determina- 
tion. United  States  v.  Robeson,  9  Pet,  324;  Gratiot  v.  United  States,  15  id., 
370.  Claims  for  credit  cannot  be  admitted  in  suits  between  the  United  States 
and  individuals  unless  they  have  been  duly  presented  to  the  accounting  officers 
of  the  treasury  and  have  been  by  them  disallowed,  because  it  is  so  provided  by 
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an  act  of  congress.    United  States  v.  Eckford,  6  Wall.,  488 ;  United  States  v. 
Gilmore,  7  id.,  492. 

Supported  as  the  ruling  of  the  court  is  by  an  act  of  congress  and  by  a  course 
of  decision,  extending  through  a  period  of  three-quarters  of  a  century,  it  can 
hardly  be  expected  that  it  will  be  disapproved. 

JudffmerU  affirmed. 

UNITED  STATES  v.  KIMBALL. 
(11  Otto,  726-738.    1879.) 

Erbob  to  IT.  S.  Circuit  Court,  Eastern  District  of  Arkansas. 

Statement  of  Facts. — Action  on  the  bond  of  a  collector  of  internal  revenue, 
for  failure  to  pay  over  a  balance  due  for  stamps,  other  property,  and  public 
money.  The  defendant  turned  over  to  his  successor  a  list  of  uncollected  taxes, 
and  exhibited  in  evidence  a  certified  account  from  the  treasury  departments 
Evidence  was  offered  to  the  effect  that  he  had  used  due  diligence  to  collect,  but 
his  claim  for  a  credit  was  disallowed  by  the  commissioner  of  internal  revenua 

Opinion  by  Waife,  C.  J. 

In  a  suit  against  a  collector  of  internal  revenue  on  his  bond  for  a  balance  of 
taxes  charged  to  him  under  the  provisions  of  sec.  3218,  Bev.  Stat.,  he  is  en- 
titled to  a  credit  for  all  uncollected  taxes  transferred  by  him  to  bis  successor  in 
office,  if  he  proves  that  due  diligence  was  used  by  him  for  their  collection. 

§  341  •  Rule%  of  settlement  with  collectors  of  internal  revenue. 

The  certificate  of  the  commissioner  of  internal  revenue  is  a  condition  prece- 
dent to  a  credit  by  the  first  comptroller  of  the  treasury  before  suit,  but  not  to 
a  defense  upon  the  facts  if  a  suit  is  brought. 

§  342.  Presentation  of  claim  to  the  proper  ofp/iers  of  the  treasury. 

The  presentation  to  the  commissioner  of  internal  revenue  by  a  collector  of 
a  claim  for  credit  in  his  account,  and  its  rejection  by  him,  is  such  a  presenta- 
tion of  the  claim  ^^  to  the  accounting  officers  of  the  treasury  for  their  examina- 
tion," and  disallowance  by  them,  as  will  permit  the  collector,  under  sec.  951^ 
Bev.  Stat.,  to  make  proof  of  his  claim  in  a  suit  brought  against  him  by  the 
United  States  to  collect  what  is  due  from  him  on  his  account. 

Judgment  affirmed. 

UNITED  STATES  v.  HUNT. 
(15  Otto,  18a-18S.     1881.) 

Error  to  U.  S.  Circuit  Court,  Southern  District  of  Mississippi. 

Opinion  by  Mr.  Justice  Matthews. 

Statement  of  Facts. —  This  was  an  action  brought  by  the  United  States  upon 
the  official  bond  cf  Fidelio  S.  Hunt,  as  collector  of  taxes,  under  the  internal 
revenue  act,  for  the  second  district  of  Mississippi.  He  died  pending  the  suit> 
and  it  was  revived  against  his  executrix.  The  other  defendants  were  sureties. 
The  condition  of  the  obligation  was  that  the  said  Hunt  "  shall  truly  and  faith- 
fully execute  and  discharge  all  the  duties  of  the  said  office  according  to  law^ 
shall  justly  and  faithfully  account  for  and  pay  over  to  the  United  States,  in 
compliance  with  the  orders  and  regulations  of  the  secretary  of  the  treasury,  all 
public  moneys  which  may  come  into  his  hands  or  possession,"  etc.  It  is  alleged 
in  the  declaration  that  the  bond  was  delivered  and  approved  on  July  19,  1866, 
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on  which  day  Hunt  entered  npon  the  discharge  of  the  duties  of  his  said  office, 
and  continued  therein  until  on  or  about  May  23, 1867.  The  breach  alleged  was 
that  during  that  period  he  became  indebted  to  the  United  States  in  the  sum  of 
$139,463.15,  received  by  him  as  such  collector  for  and  on  account  of  taxes  due 
to  the  United  States,  being  a  balance  reported  to  be  due  from  him  upon  the  ad* 
jnstment  of  his  account  as  such  collector  in  the  treasury  department,  of  which 
adnly  certified  copy  was  filed,  and  which  he  had  refused  to  pay.  The  sureties 
filed  joint  pleas,  and  the  executrix  pleaded  separately.  The  pleas  were  alike, 
and  amounted  to  a  general  denial  of  every  allegation  necessary  to  constitute  a 
liability.  There  was  a  judgment  for  the  defendants.  The  United  States 
sued  out  this  writ,  and  the  errors  which  are  assigned  arise  upon  the  rulings  of 
the  court  upon  questions  of  evidence,  presented  by  a  bill  of  exceptions. 

The  plaintiff  offered  in  evidence  the  certified  transcript  of  Hunt's  account 
from  the  books  of  the  treasury  department.  The  certificate  of  the  fifth  audi- 
tor accompanying  it  states  that  he  has  examined  and  adjusted  *'  an  account 
between  the  United  States  and  Fidelio  S.  Hunt,  late  collector  for  the  second 
district  of  Mississippi,  from  July  19,  1866,  to  May  23,  1867,  and  find  him 
chargeable  as  follows,  under  bond  approved  July  19,  1866."  The  debit  side  of 
the  account  is,  *'  to  amount  of  assessment  lists  receipted  for,  per  form  23^,  viz." 
Its  first  item  is  dated  July  28,  1866,  and  is  to  '^  amount  receipted  for  as  De- 
cember, 1865,  list."  It  also  embraces  similar  debits  of  the  same  and  subse- 
quent dates  of  entry,  for  lists  of  January,  February,  April,  May  and  June,  1866* 
The  last  five  items  on  the  same  side  of  the  account  bear  date  as  to  the  entries 
subsequently  to  May  23, 1867,  but  are  for  amounts  receipted  for  as  lists  of 
January,  1866,  April  and  May,  1867.  The  credit  side  of  the  account  contains 
items  of  cash  paid  at  dates  subsequent  to  May  23,  1867,  and  also  gives  credit 
for  amounts  collected  by  his  successors  in  office  ou  lists  he  receipted  for,  and 
also  fur  amounts  collected  by  him  as  collector  under  the  first  bond  on  lists  re- 
ceipted for  by  him  as  collector  under  the  second  bond.  This  statement  of  ac- 
count shows  a  balance  due  the  United  States  of  the  amount  claimed  in  the 
declaration.  The  transcript  included  as  part  of  the  statement  of  account  and 
explanatory  of  it,  a  statement  of  differences,  showing  and  accounting  for  the 
discrepancies  between  the  balance  exhibited  by  the  collector's  own  account  and 
that  ascertained  by  the  adjustment.  From  this  it  appeared  that  the  balance 
due  the  United  States  by  the  collector's  account  to  March  31, 1867,  since  which 
date  he  had  rendered  none,  was  $76,756.17,  showing  a  difference  to  his  debit  of 
162,706.98.  This  is  explained  in  part  by  showing  the  whole  amount  of  assess- 
ments of  form  23^  charged  under  his  first  bond  and  under  his  second  bond 
separately,  which  he  had  failed  to  give  correct  credit  for,  to  the  amount  of 
$137,430.78;  in  part,  by  showing  the  amount  of  cash  deposited  by  him  under 
his  first  and  second  bonds  respectively,  and  that  he  had  twice  credited  himself 
with  $169,517.83  on  account  thereof;  and  by  other  errors,  the  whole  amounting 
to  $702,434.36.  On  the  other  hand,  this  is  reduced  to  the  sum  of  $62,706.98, 
the  difference  to  be  accounted  for  by  credits  for  taxes  abated  by  the  adjust- 
ment, by  credits  therein  for  collections  by  successors  in  office,  on  bills  receipted 
for  by  him  during  his  term,  and  by  amount  claimed  and  credited  in  his  ac- 
counts as  collections  on  cotton.  A  list  of  warrants  covering  into  the  treasury 
the  amounts  of  cash  deposited  is  appended,  showing  the  amount  of  each  and 
on  account  of  which  bond  it  was  paid. 

To  the  introduction  in  evidence  of  this  transcript  objection  was  made  on  the 
part  of  the  defendants,  ^'  upon  the  grounds  that  the  balance  exhibited  by  the 
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said  account  is  the  result  of  the  transactions  of  both  terms  of  the  defendant's 
service,  whereas  the  suit  is  upon  a  bond  which  covers  only  the  transactions  of 
the  second  term ;  and  because  it  embraces  transactions  made  by  the  collector 
after  his  removal  from  otBce  and  after  the  appointment  and  qualification  of  his 
successor,  and  the  balance  is  in  part  made  up  of  these  transactions,  occurring- 
when  the  collector  no  longer  sustained  any  official  relation  to  the  United  States^ 
and  after  the  alleged  breach  had  occurred."  And  in  support  of  their  said  ob- 
jections the  defendants,  by  their  attorneys,  the  bill  of  exceptions  proceeds  to 
state,  introduced  in  evidence  the  bond  of  Martin  Keary,  the  successor  of  the 
said  Hunt  as  such  tax  collector,  showing  that  the  same  was  approved  on  April 
29, 1867.  Thereupon  the  objections  to  the  introduction  of  the  certified  ac- 
count in  evidence  were  by  the  court  sustained,  and  the  same  was  excluded,  tho 
court  holding  that  the  said  certified  statement  should  stand  and  be  considered 
only  as  a  bill  of  particulars  annexed  to  plaintiff's  declaration.  This  ruling  was. 
excepted  to  and  is  assigned  for  error. 

§  343.  It  is  irregular  to  allow  defendants  in  excepting  to  evidence  to  put  in 
evide7ice  going  to  the  merits  of  the  defense. 

It  was  an  irregularity  to  permit  the  defendant  to  interject  into  the  plaintiff'^ 
case  testimony  upon  the  merits  of  the  defense  in  support  of  his  objection  that 
the  evidence  offered  was  irrelevant,  and  the  testimony  interposed  was  not  by 
itself  sufficient  to  establish  the  date  on  which  Hunt  ceased  to  hold  an  official 
relation  to  the  United  States  as  collector,  for  it  did  not  show  when  his  soeoessor 
actually  entered  upon  the  discharge  of  the  duties  of  the  office.  But  passing 
by,  without  further  comment,  these  minor  errors,  we  find  that  the  objection  to 
the  transcript  of  the  aeconnt,  as  matter  of  evidence,  is  without  foundation^ 
either  in  fact  or  in  law. 

§  344,  ^Circumstances  under  which  a  transcript  of  an  account  from  the  treas* 
nry  of  the  United  States  is  admissible  in  evidence. 

It  was  assumed  on  both  sides,  though  there  is  no  proof  to  that  effect  in  the 
record,  that  Hunt  had  filled  a  prior  term  as  collector,  being  his  own  successor, 
and  it  was  admitted  that  his  second  term  commenced  on  July  19,  1866.  The 
objectionable  items  in  the  first  part  of  the  account  charge  him  with  amounts 
of  assessment  lists  receipted  for  per  form  23^  on  dates  subsequent  to  the  begin- 
ning of  his  second  term,  though  being  described  as  lists  for  specified  months 
prior  to  July,  1866,  it  is  argued  that  he  could  not  be  chargeable  upon  his 
second  bond  with  those  sums.  But  this  does  not  follow;  for  it  is  entirely  con- 
sistent with  the  description  of  the  lists  that  the  collector  actually  received  the 
taxes  paid  upon  them  after  the  date  of  his  second  term,  and  just  as  he  is 
charged  with  them  in  this  account.  And  so,  on  the  other  hand,  with  similar 
items  charged  upon  receipts  of  assessment  lists,  of  dates  subsequent  to  May  23, 
1867,  the  alleged  date  when  his  second  term  expired.  It  is  consistent  with  the 
nature  of  those  charges  that  they  were  for  moneys  received  on  account  of 
taxes  paid  on  account  of  these  lists,  and  received  by  him  before  the  end  of  his 
second  term.  The  account  charges  him  with  distinct  sums  of  money  collected 
by  him.  They  are  identified  by  reference  to  assessment  lists  for  particular 
months,  and  then  by  the  dates  of  his  receipts  to  the  government  for  the  lists, 
upon  form  23^.  No  dates  are  traced  in  the  account  as  those  on  which  the 
taxes  were  actually  collected  by  him,  but  the  certificate  of  the  treasury 
department  declares  it  to  be  an  account  between  the  United  States  and  the 
collector  from  the  beginning  to  the  end  of  the  period  covered  by  the  bond 
in  suit,  and  there  is  nothing  on  the  face  of  the  account  which  necessarily  con- 
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tradicts  this  statement.  The  certificate  has  the  legal  effect  of  making  the 
transcript  prima  facie  evidence  of  the  fact  of  indebtedness  which  it  certifies^ 
unless,  upon  the  face  of  the  account,  it  necessarily  appears  to  be  otherwise. 
Bat  the  ruling  of  the  court  in  excluding  the  transcript  is  equally  untenable 
upon  the  contrary  supposition,  that  the  items  on -account  of  which  the  objec- 
tion was  sustained  were,  on  their  face,  such  as  could  not  be  charged  against 
the  defendants  upon  the  bond  in  suit.  For,  rejecting  these  items,  there  re- 
mained many  others  with  which  the  collector  and  his  sureties  upon  his  seooad 
bond  were  admitted  to  be  chargeable,  and  the  transcript  was  clearly  admissible 
in  proof  of  these.  The  presence  of  the  objectionable  items  could  not  prejudice 
the  defendants,  for,  on  the  supposition,  they  were  separable  from  the  remainder 
of  the  account  by  mere  inspection.  On  the  other  hand,  their  presence  might 
be  important  to  the  government,  as  explanatory  of  corresponding  items  upon 
the  credit  side  of  the  account;  particularly  in  view  of  the  ruling  of  the  court 
which  rejected  the  transcript  as  evidence  against  the  defendants,  but  required 
it  to  remain  upon  the  record  as  proof  against  the  United  States. 

§  345*  BeceipU  and  statements  signed  hy  a  collector  competent  evidence. 

For  the  same  reasons,  the  subsequent  ruling  of  the  court  must  be  held  to  be 
erroneous,  by  which  it  excluded  the  receipts  of  the  collector  on  form  23^^;,  which 
constituted  the  items  upon  the  debit  side  of  the  account.  Even  if  the  receipts 
alone  were  not  sufficient  in  each  case  to  charge  the  collector  with  the  suma 
charged  as  taxes  collected  upon  the  assessment  lists,  nevertheless  they  were 
competent  evidence  which,  by  other  testimony,  might  be  made  full  proof,  until 
overcome  by  a  successful  defense.  The  ground  of  the  objection  was  that  the  form 
23^  was  a  receipt  for  alphabetical  lists,  showing  in  detail  the  names  of  persons 
assessed  for  taxes  and  the  amounts  severally  due  from  each,  and  that  these 
alphabetical  lists  were  primary  and  better  evidence  to  charge  the  collector  than 
the  receipt  on  form  23^,  which  expressed  merely  the  aggregate  amount  of  the 
alphabetical  lists.  But  the  receipts  offered  were  signed  by  the  collector,  on  their 
face  constituted  a  part  of  his  official  transactions,  and  formed  the  very  basis  of 
the  account  against  him  upon  the  books  of  the  treasury  department.  The 
originals  would  be  competent  against  him,  for  they  are  not  secondary  evidence, 
although  they  may  show  the  existence  of  other  documents  more  in  detail.  The 
law  gives  to  a  copy  certified  by  the  treasury  department  at  least  the  same  force 
in  evidence  which  the  original  would  otherwise  have. 

The  ruling  of  the  court  rejecting  the  original  statement  signed  by  the  col- 
lector, showing  the  amounts  collected  and  the  amounts  abated  as  uncollectible 
daring  the  month,  and  those  collected  on  May  18, 1867,  was  likewise  erroneous 
for  the  same  reasons. 

For  these  errors,  the  judgment  of  the  circuit  court  is  reversed,  with  instruc- 
tions to  grant  a  new  trial;  and  it  is  so  ordered. 

UNITED  STATES  v.  DAVIS.  . 
(Circuit  Court  for  Oregon:  Deady,  204-299.    1867.) 

Opinion  by  Deady,  J. 

Statement  of  Facts. —  The  complaint  alleges  the  making  of  the  bond,  and 
that  between  November  1, 1861,  and  November  4, 1865,  Davis  received  as  post- 
master the  sum  of  $9,032.40,  and  accounted  for  $6,006.56  of  the  same,  leaving 
a  balance  due  the  United  States  of  $3,025.84,  for  which  it  prays  judgment 
against  the  defendants. 
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§  346.  In  an  action  on  ike  hand  of  a  postmaster j  the  defendant  may  set  up  a 
counterclaim^  when  it  appears  hy  the  answer  that  such  claim  has  been  duly  pre- 
sented to  the  proper  department  for  allowance^  and  rejected. 

The  answer  of  the  defendants  substantially  admits  the  statement  of  the  ac- 
count as  set  forth  in  the  complaint,  and  sets  up  a  counterclaim  amounting  in 
the  aggregate  to  $4,582.50.  The  first  item  in  this  counterclaim  is  $307,  for 
postoffice  stamps  delivered  to  the  successor  of  Davis.  The  rest  of  the  items  are 
for  office  rent,  clerk  hire,  gas,  fuel  and  stationery.  The  plaintiff  demurs  to  the 
counterclaim  except  the  first  item.  This  raises  the  question  as  to  whether  the 
defendant  Davis  was  by  law  entitled  to  these  allowances  for  these  purposes. 
The  answer  avers  that  the  items  of  the  counterclaim  have  been  duly  presented 
to  the  proper  department  for  allowance  and  rejected.  This  being  the  case,  if 
Davis  was  entitled  as  ^  matter  of  right  to  incur  these  expenses  and  pay  them 
out  of  the  proceeds  of  the  office,  he  is  entitled  to  have  them  allowed  in  this 
action,  notwithstanding  the  decision  of  the  department.  On  the  argument  of 
the  demurrer,  the  following  acts  of  congress  have  been  cited  by  counsel  for 
plaintiff,  regulating  the  compensation  and  aUowances  of  deputy  postmasters 
during  the  period  Davis  was  in  office.  TSo  other  has  been  cited  by  counsel  for 
the  defendants,  and  I  take  it  for  granted,  without  further  examination,  that 
these  are  all  that  exist,  touching  this  subject.  Act  of  June  22,  1854,  10  Stat., 
293,  299;  of  March  3,  1863,  §§  5  and  6,  10  Stat.,  702;  of  July  1, 1864,  13  Stat., 
335 ;  and  of  March  3,  1865,  §  3,  13  Stat.,  505. 

§  847,  Under  ihea/stof  1864^  the  decision  of  the  postmaster-general,  in  making 
extra  allowances  to  postmasters^  is  final. 

The  act  of  1854  regulated  the  compensation  and  allowances  of  Davis  until 
the  act  of  July  1,  1864,  went  into  effect.  This  act  gave  deputy  postmasters  a 
certain  commission  ^'  on  the  postage  collected  at  their  respective  offices  in  each 
quarter  of  the  year."  This  act  also  authorizes  the  postmaster-general  to  make 
certain  allowances  to  postmasters  at  distributing  and  separating  offices,  for  extra 
labor  and  necessary  expenses  incurred  by  them  in  the  discharge  of  these  special 
duties  of  distributing  and  separating  the  mails.  But  the  statute  is  not  impera- 
tive, and  gives  the  postmaster-general  authority  to  make  this  allowance  when  in 
his  judgment  it  is  proper  to  do  so.  The  statute  commits  the  matter  to  the  dis- 
cretion  of  the  postmaster-general,  and  the  subordinate  cannot  claim  the  allow- 
ance as  a  matter  of  right.  In  this  case  it  appears  from  the  answer  that  the 
postmaster-general  has  exercised  his  authority  —  his  discretion  —  and  refused  to 
make  the  allowance.  When  the  defendant  Davis  entered  upon  the  office  at 
Portland,  he  virtually  agreed  to  perform  the  duties  of  the  position  for  the  com- 
mission allowed  by  law,  and  such  further  allowances  for  extra  labor  and  ex- 
penses as  the  postmaster-general  in  his  discretion  might  deem  proper  to  allow 
him.  It  seems  the  postmaster-general  has  not  seen  proper  to  make  him  any 
allowance.  So  far  as  this  statute  is  concerned,  this  is  the  end  of  the  case.  The 
extra  allowance  was  to  depend  upon  the  award  of  the  postmaster-general,  and 
not  of  a  court  or  jury.  The  defendant  never  could  have  any  legal  right  to  an 
allowance,  until  it  w^as  given  him  by  the  judgment  of  his  superior  officer,  and 
that  officer  having  directly  refused  to  make  the  allowance,  I  cannot  see  on 
what  ground  this  counterclaim  can  be  sustained. 

%S^S»  An  answer  setting  up  a  counterclaim  Jhr  expenses^  etc.,  miMt  show  that  the 
d^endanfs  office  was  within  the  meaning  of  the  act  allowing  extra  compensatian. 

But  this  is  not  all.    It  does  not  appear  from  the  answer  that  the  office  at 

Portland  is  or  was  either  a  distributing  ov  separating  office.    Even  if  the  statute 
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was  absolute  and  gave  these  allowances  as  a  matter  of  right,  still  the  answer 
must  show  that  the  defendant  was  within  its  provisions — in  other  words,  that  the 
office  at  Portland  was  a  distributing  or  separating  office.  As  a  matter  of  fact, 
it  is  not  pretended  that  the  defendant's  office  was  a  distributing  office,  while  I 
suppose  it  was  a  separating  office.  Now  the  allowance  which  the  postmaster- 
general  may  make  to  a  separating  office,  is  a  sum  sufficient  to  compensate  for 
^^  the  extra  labor  necessary  to  a  prompt  and  efficient  performance  of  the  duties 
of  separating  and  dispatching  the  mails  passing  through  his  office."  The  allow- 
ance is  for  the  extra  labor  in  separating  and  handling  the  mail  bags  and  dis- 
patching them  to  the  various  offices  to  which  they  are  directed  from  the 
distributing  office.  Nothing  is  to  be  allowed  by  this  act  to  a  separating  office 
for  gas,  fuel,  stationery  or  office  rent.  I  find  nothing  in  the  act  of  March  3, 
1863,  which  sustains  the  counterclaim  of  the  defendants.  Section  5  requires 
the  postmaster-general  to  make  an  allowance  for  clerical  service,  when,  "  by 
reason  of  the  presence  of  a  military  or  naval  force  near  any  postoffice,  unusual 
business  accrues  thereat."  The  answer  does  not  bring  the  case  of  the  defend- 
ants within  this  provision.  Section  6  provides  that  "  no  postmaster  shall  here- 
after, under  any  pretense  whatever,  have,  or  receive,  or  retain  for  himself,  in 
the  aggregate,  more  than  the  amount  of  his  salary P  Whether  this  provision 
applies  to  such  postmasters,  commonly  called  deputy  postmasters,  as  received 
a  commission  upon  postage,  rather  than  a  fixed  salary,  I  am  not  prepared  to 
say.  But  it  matters  not  so  far  as  this  case  is  concerned.  By  the  act  of  July 
1,  1864,  the  compensation  of  postmasters  was  changed.  They  were  divided 
into  five  classes,  and  to  receive  salaries  in  proportion  to  the  compensation 
received  during  the  two  prior  years. 

§  349*  The  act  of  186 J^^  providing  thai  the  post/master-general  shall  allow 
to  postmjosters  for  the  necessary  costy  in  whole  or  in  party  of  renlyfudy  lights^  etc.^ 
is  permissivcj  not  mandatory. 

Sections  5  and  6  of  this  act  relate  to  allowances  for  expenses.  The  first  of 
these  two  sections  provides,  ^'  That  at  the  postoffice  of  New  York,  and  at  offices 
of  the  first  and  second  classes,  the  postmaster-general  shall  allow  to  the  post- 
master a  just  and  reasonable  sum  for  the  necessary  cost,  in  whole  or  in  part,  of 
rent,  fuel,  lights  and  clerks,  to  be  adjusted  upon  a  satisfactory  exhibit  of  the 
facts.  And  at  offices  of  the  third,  fourth  and  fifth  classes,  such  expenses  shall 
be  paid  by  the  postmaster,  except  as  in  the  sixth  section  provided."  Section  6 
authorizes  the  postmaster-general  to  designate  distributing  and  separating 
offices  at  the  intersection  of  mail  routes,  ^'  and  where  any  such  office  is  of  the 
third,  fourth  or  fifth  class  of  postoffices,  he  may  make  a  reasonable  allowance 
to  such  postmaster  for  the  necessary  cost,  in  whole  or  in  part,  of  clerical  serv- 
ices arising  from  such  duties."  To  bring  this  case  within  either  of  these  sec- 
tions, I  think  the  answer  should  contain  averments,  either  that  the  office  kept 
by  Davis  was  of  the  first  or  second  class,  or  had  been  designated  as  a  distrib- 
uting or  separating  oQce.  The  court  cannot  presume  that  the  office  at  Port- 
land came  within  either  of  these  categories  —  it  must  be  averred. 

But  as  this  is  a  question  of  pleading  rather  than  right,  and  may  be  avoided 
by  amendment,  if  the  facts  will  warrant,  I  will  assume  that  the  office  at  Port- 
land, since  July  1,  1864,  was  of  the  first  or  second  class,  or  that  it  had  been 
designated  as  a  separating  office.  It  is  admitted,  I  believe,  by  counsel,  that  it 
was  never  a  distributing  office.  The  first  assumption  would  bring  the  case 
within  the  provision  of  section  5.  The  language  of  this  section  is  peculiar  — 
the  postmaster-general  shaU  allowy  etc.    It  might  be  said  that,  even  where  the 
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language  of  the  statute  was  imperative,  and  absolutely  required  the  postmaster- 
general,  in  a  given  case  or  contingency,  to  allow  a  postmaster  certain  expenses^ 
yet  still,  until  the  allowance  was  made,  the  postmaster  would  have  no  legal 
right  to  the  sum  expended,  which  he  could  assert  in  a  court  in  an  action  against 
him  by  the  United  States.  Many  reasons  of  public  policy  and  convenience 
might  be  adduced  in  support  of  this  construction  of  the  statute.  But  notwith- 
standing these  considerations,  I  think  the  contrary  conclusion  would  be  more 
consonant  with  justice  and  correct  legal  principles.  When  the  statute  per- 
emptorily requires  that  the  allowance  be  made,  the  officer  makes  the  expendi- 
ture on  the  faith  of  the  government,  pledged  as  it  were  by  the  words  of  the 
statute,  and  in  such  case,  it  seems  to  me  the  safer  course  to  hold  that  such  an 
expenditure  constitutes  a  legal  claim  against  the  United  States.  But  this  im- 
perative language,  shall  allows  is,  I  think,  qualified  by  what  follows  —  in  whole 
cr  in  part:  —  to  require  the  postmaster-general  to  allow  an  expenditure,  in  whole 
or  inpart^  is,  in  effect,  equivalent  to  authorizing  him  to  allow  it  or  not,  in  his 
discretion.  The  amendment  to  this  section  contained  in  section  3  of  the  act  of 
March  3,  1863,  uses  the  phrase,  '^  authorized  to  allow,  at  his  discretion."  Taken 
in  connection  with  what  appears  to  have  been  the  uniform  policy  of  congress 
in  regard  to  the  extra  allowances  to  postmasters,  namely,  to  enable  the  post- 
master-general to  allowy  but  not  to  enable  the  postmaster  to  demand^  as  a  legal 
right,  I  am  satisfied  the  language  of  section  5  ought  to  be  construed  as  permis- 
sive and  not  mandatory  to  the  postmaster-general.  As  to  section  6,  the 
language  is  only  permissive;  "he  may  make  a  reasonable  allowance."  Section 
3  of  the  act  of  March  3,  1865,  is  amendatory  of  section  5  of  the  act  of  July  1, 
1864.  It  enlarges  the  items  of  expenditure  for  which  allowances  may  be  made 
to  postmasters,  and  includes  offices  of  the  third  and  fourth  class  as  well  as  the 
first  and  third,  but  leaves  it  in  the  discretion  of  the  postmaster-general  whether 
any  allowance  shall  be  made  or  not.  This  disposes  of  the  counterclaim  of  the 
defendant,  so  far  as  demurred  to.    The  demurrer  is  sustained. 

JONES  i;.  UNITED  STATEa 
(7  Howard,  681-e92.    1848.) 

Error  to  U.  S.  Circuit  Court,  Eastern  District  of  Virginia- 
Opinion  by  Mr,  Justice  Daniel. 

Statement  of  Facts. —  The  case  in  the  circuit  court  was  an  action  of  debt,, 
instituted  to  recover  the  amount  of  a  default  claimed  by  the  United  States  of 
Walter  F.  Jones  as  postmaster  of  the  borough  of  Norfolk,  in  the  state  of  Vir- 
ginia. The  said  Walter  F.  Jones  having  been  appointed  postmaster  of  Norfolk, 
executed  on  the  8th  day  of  August,  in  the  year  1836,  his  bond,  with  the  plaintiff 
in  error  and  one  Duncan  Robertson  as  his  sureties  in  the  penalty  of  $10,000, 
conditioned  for  the  faithful  performance  of  the  duties  of  his  office.  In  the  year 
1839  Walter  F.  Jones  was  removed  from  office,  the  United  States  claiming 
against  him  a  balance  of  $5,515.89  as  due  from  him  on  the  31st  of  August  in 
the  year  last  mentioned ;  and  to  recover  this  balance  the  action  on  his  official 
bond  was  instituted  in  the  circuit  court  against  him  and  his  sureties.  After  the 
institution  of  the  suit  it  was  abated  as  to  Walter  F.  Jones  by  his  death;  Robert- 
son made  default  in  the  case,  and  as  to  him  a  writ  of  inquiry  of  damages  was 
executed ;  the  plaintiff  in  error  alone  appeared  and  made  defense  upon  four  sev- 
eral pleas,  as  to  each  of  which  replication  and  issue  were  taken.  The  first  plea 
interposed  was  that  of  condition  performed  generally.     The  second  and  third 
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pleaSy  presenting  sabstantially  the  same  defense,  rely  upon  the  act  of  con- 
gress of  the  3d  of  March,  1825,  entitled  ^^  An  act  to  reduce  into  one  the  several 
acts  establishing  and  regnlating  the  postoffice  department,"  and  particalarlj 
upon  that  portion  of  the  act  which  prescribes  that  the  postmaster-general  shall 
obtain  from  the  postmasters  their  accounts  and  vouchers  for  their  receipts  and 
expenditures  once  in  three  months,  or  oftener,  with  the  balances  therein  arising 
in  favor  of  the  general  postoffice;  and  that  if  any  postmaster  or  other  person 
authorized  to  receive  the  postage  of  letters,  etc.,  shall  neglect  or  refuse  to  ren-' 
der  his  accounts  and  pay  over  to  the  postmaster-general  the  balance  due  by 
him  at  the  end  of  every  three  months,  it  shall  be  the  duty  of  the  postmaster- 
general  to  cause  a  suit  to  be  commenced  against  the  person  so  neglecting  or 
refusing;  and  if  default  be  made  by  the  postmaster  at  any  time,  and  the  post- 
master-general shall  fail  to  institute  suit  against  such  postmaster  and  sureties 
within  two  years  after  such  default  shall  be  made,  then  and  in  that  case  the 
said  sureties  shall  nqt  be  held  liable  to  the  United  States  nor  shall  suit  be  insti- 
tuted against  them.  These  pleas  further  aver  that  subsequently  to  the  execution 
of  the  bond  of  Walter  F.  Jones,  on  the  8th  of  August,  1836,  and  during  the 
year  1837,  sundry  defaults  were  made  by  him  in  failing  to  pay  over  money  re-- 
ceived  by  him  as  postmaster,  and  that  these  defaults  were  permitted  to  remain 
unclaimed  by  suit  up  to  the  12th  of  March,  1840,  the  period  at  which  this  suit 
was  instituted ;  a  length  of  time  from  the  occurrence  of  those  defaults  compris-' 
ing  an  interval  of  more  than  two  years.  The  fourth  plea  of  the  defendant* 
below  is  simply  a  general  averment  that  the  causes  of  action  in  the  declaration 
mentioned  did  not  occur  within  two  years  next  before  the  institution  of  the= 
suit 

The  only  evidence  adduced  in  this  case,  on  behalf  of  the  plaintiffs  below,  was 
the  account  certified  under  the  act  of  congress  from  the  treasury  department 
against  the  postmaster,  brought  down  to  the  31st  of  August,  1839,  exhibiting  a 
balance  in  favor  of  the  United  States  at  that  date  of  $5,515.89,  and  all  the 
evidence  on  behalf  of  the  defendant  was  a  letter  to  him  from  the  postmaster- 
general  dated  on  the  19th  of  December,  1837,  announcing  the  fact  that  a  draft 
bad  been  drawn  on  the  defendant  in  favor  of  the  treasury  department  for  the 
sum  of  $5,000  in  specie,  and  requesting  the  deposit  of  that  sum  with  the  Bank 
of  Virginia  at  Richmond  as  the  agent  for  the  treasury.  Upon  the  aforegoing 
pleadings  and  evidence  the  following  prayers  were  made  and  instructions  given 
at  the  trial. 

The  attorney  for  the  United  States  moved  the  court  to  instruct  the  jury- 
^that  all  payments  made  by  the  postmaster,  Walter  F.  Jones,  to  the  general 
postoffice,  after  the  execution  of  his  official  bond  on  the  8th  of  August,  1836, 
and  subsequently  to  any  default  at  the  end  of  a  quarter,  without  any  direction 
by  him  or  by  the  postmaster-general  as  to  the  application  of  said  payments, 
should  be  applied  in  the  first  instance  to  extinguish  each  successive  default  in 
the  order  in  which  it  fell  due,  and  if,  by  such  application  of  said  payments,  the. 
jury  shall  believe,  from  the  evidence,  that  all  of  the  defaults  which  occurred 
tvro  years  before  the  institution  of  this  suit  were  extinguished  within  two  years 
after  the  same  were  respectively  committed,  that  the  act  of  congress,  which 
limits  the  institution  of  suits  against  the  sureties  of  a  postmaster  to  two  years- 
after  the  default  of  the  principal,  has  no  application  to  this  case,  and  cannot 
affect  in  any  degree  the  plaintiffs'  right  to  recover  in  this  action."  And  the 
counsel  for  the  defendant  moved  the  court  to  instruct  the  jury :  "  1.  That  if  the 
jury  shall  find  that  the  said  deputy  postmaster,  Walter  F.  Jones,  committed 
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any  default  or  defaults  in  office  at  any  time  or  times  more  than  two  years  be- 
fore the  commencement  of  this  suit,  and  that  such  default  or  defaults  were 
then  known  to  the  postmaster-general ;  and,  farther,  that  the  said  deputy  post- 
master continued  in  default  to  an  equal  or  a  greater  amount  thenceforth  until 
he  was  discharged  from  office;  that  the  postmaster-general  failed  to  institute, 
or  cause  to  be  instituted,  a  suit  against  the  said  deputy  postmaster  and  his  sure- 
ties for  two  years  from  and  after  such  default  or  defaults  were  made,  then  the 
defendant,  Thomas  Ap  Catesby  Jones,  one  of  the  sureties  of  the  said  deputy 
postmaster,  is  not  liable  to  the  United  States,  nor  can  any  suit  be  maintained 
against  him  on  the  official  bond  of  the  said  deputy  postmaster,  wherein  the  de- 
fendant was  bound  as  one  of  the  sureties  for  any  default  or  defaults  committed 
by  the  said  deputy  postmaster. 

"  2.  That  as  this  suit  was  commenced  on  the  12th  of  March,  1840,  the  jury 
should  inquire  whether  any  default  was  committed  by  the  said  deputy  post- 
master, Walter  F.  Jones,  in  not  duly  paying  over  any  balance  or  balances  of 
money  which  became  due  from  him  on  account  of  collections  by  him  officially 
made  before  the  end  of  the  quarter  next  preceding  the  12th  of  March,  1838, 
namely,  the  quarter  ending  on  the  31st  of  December,  1837.  And  if  the  jury 
shall  find  that  the  said  deputy  postmaster  was  so  in  default  in  not  duly  paying 
over  such  balances  or  balance  due  from  him  on  account  of  collections  by  him 
officially  made  before  the  end  of  the  quarter  ending  the  31st  of  December, 
1837,  and  that  such  default  was  then  known  to  the  postmaster-general,  then 
they  should  apply  towards  the  discharge  of  such  balances  or  balance,  all  such 
payments  made  by  the  said  deputy  postmaster  during  his  continuance  in  office 
subsequently  to  the  31st  of  December,  1837,  as  they  shall  find  to  have  been 
made  out  of  moneys  officially  collected  by  him  before  that  date  or  out  of 
his  private  funds ;  and  they  should  apply  all  other  payments  made  by  him  after 
that  date,  and  during  his  continuance  in  office,  towards  the  discharge  of  the 
balances  or  balance  which  became  due  from  him  on  account  of  moneys  by  him 
officially  collected  after  the  31st  of  December,  1837,  during  his  continuance  in 
office. 

'^3.  And  that,  as  to  the  payment  of  $1,121.54,  which  was  made  by  the  said 
deputy  postmaster  after  he  was  discharged  from  his  office,  the  jury  should  in- 
quire whether  that  payment  was  made  by  him  out  of  moneys  remaining  in  his 
bands  on  account  of  collections  officially  made  by  him  before  the  31st  of  De- 
cember, 1837,  or  out  of  his  own  private  funds;  or  whether  that  payment  was 
made  out  of  moneys  officially  collected  by  him  during  his  continuance  in  office 
subsequently  to  the  31st  of  December,  1837;  and  if  the  jury  shall  find  that  that 
payment  was  made,  and  of  moneys  remaining  in  his  hands  of  collections  by 
him  officially  made  prior  to  the  31st  of  December,  1837,  or  out  of  his  own  pri- 
vate funds,  then  the  jury  should  apply  that  payment  towards  the  discharge  of 
the  balance  which  was  due  from  him  on  the  31st  of  December,  1837;  but  if  the 
jury  shall  find  that  that  payment  of  $1,121.54  was  made  by  the  said  deputy 
postmaster  out  of  money  officially  collected  by  him  during  his  continuance  in 
office  subsequently  to  the  31st  of  December,  1837,  then  they  should  apply  the 
said  payment  towards  the  balance  that  accrued  and  became  due  from  him  on 
account  of  moneys  officially  collected  by  him  during  his  continuance  in  office 
subsequently  to  the  31st  of  December,  1837." 

"  Whereupon  the  court  gave  the  said  instruction  prayed  by  the  attorney  for 
the  United  States,  and  refused  to  give  the  said  instructions  prayed  by  the  counsel 
for  the  defendant;  to  which  opinion  of  the  court  the  defendant,  by  his  counsel, 
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excepted,  and  prayed  the  court  to  sign  and  seal  this  bill  of  exceptions,  which  is 
done  accordingly." 

The  jury  found  a  verdict  for  the  United  States,  assessing  their  damages  to 
the  sum  of  $4,387.09,  with  interest  thereon  from  the  31st  day  of  August,  1839, 
till  payment;  and  upon  this  verdict  a  judgment  was  entered  for  the  sum  of 
$10,000,  the  penalty  of  the  bond,  to  be  discharged  by  the  damages  and  interest 
by  the  jury  assessed,  and  the  costs  of  suit. 

§  350.  Appropriation^  under  the  i/wo  yeari  limitation  of  anions  against  8ur&' 
iieSy  qfpaj/ments  made  by  a  postmaster  to  defauUs  which  occurred  in  previoits 
quarters. 

It  is  apparent  that  the  only  question  of  law  raised  in  this  cause  is  the  ques< 
tion  of  an  appropriation  of  payments  by  debtor  and  creditor,  it  being  insisted, 
in  behalf  of  the  United  States,  and  being  so  ruled  by  the  court  below,  that 
when,  at  the  end  of  a  quarter,  there  might  be  a  default  on  the  part  of  a  post- 
master, it  was  competent  for  him  to  supply  such  default,  or  to  extinguish  the 
debt  then  due  from  him,  by  payments  made  posterior  to  -  the  end  of  the  quar- 
ter; and  that,  in  the  event  of  an  omission  by  the  postmaster  to  appropriate  the 
payments  so  made  by  him,  it  was  the  right  of  the  government  to  apply  them 
at  its  discretion  to  the  extinguishment  of  previous  balances;  and  that  if,  by 
such  application,  all  defaults  occurring  within  two  years  previously  to  the 
institution  of  the  suit  had  been  extinguished,  the  act  of  congress  did  not  affect 
the  plaintiff's  right  of  recovery. 

On  behalf  of  the  defendants  below  it  is  insisted  that  the  receipts  by  the 
postmaster  within  a  given  quarter  should  be  applied,  exclusively  or  primarily, 
to  the  debt  due  from  the  postmaster  for  that  quarter;  and  that  if  there  should 
have  existed  any  balances  for  previous  quarters,  these  should  not  be  extin- 
guished by  subsequent  receipts;  and  that  if  permitted  to  remain  for  the  space 
of  two  years  without  being  claimed  as  such  balances,  by  suit  on  the  part  of  the 
government,  the  omission  should  operate  a  complete  exoneration  of  the  sure- 
ties. With  respect  to  the  position  contended  for  as  above,  it  may  be  remarked 
that  a  construction  of  the  act  of  congress,  which  in  numerous  instances  would 
interpose  in  the  way  of  a  debtor  obstructions  to  the  voluntary  payment  of  his 
own  debt,  and  compel  the  creditor  to  resort  to  a  reluctant,  dilatory  and  expen- 
sive litigation  for  its  recovery,  would  never  be  adopted  except  under  the  influ- 
ence of  some  controlling  principle  or  necessity  rendering  such  a  proceeding 
unavoidable ;  and  no  such  principle  or  necessity  can  be  perceived  where  a  creditor 
is  willing  to  receive  his  money,  the  debtor  is  willing  to  pay  it,  and  the  surety 
assents  to  or  acquiesces  in  the  payment.  We  cannot,  therefore,  approve  an 
interpretation  of  the  act  of  congress  like  that  assumed  in  the  defense,  which 
would  require  that  quarterly  balances  should  at  all  events  and  in  opposition  to 
the  will  of  the  parties,  justly  inferred  from  their  conduct,  remain  open  and  un- 
satisfied, to  become  the  subjects  of  future  contest. 

Upon  the  question  of  the  appropriation  of  payments,  some  diversity,  and  even 
contrariety,  may  be  found  in  the  doctrines  of  the  courts;  yet  nothing  of  the 
kind,  it  is  thought,  can  be  deduced  from  them  which  should  embarrass  the  ad- 
judication in  this  case.  In  the  general  proposition  upon  this  subject  all  the  courts 
agree.  It  is  this:  ^^That  the  party  paying  may  direct  to  what  the  application 
is  to  be  made.  If  he  waives  his  right,  the  party  receiving  may  select  the 
object  of  appropriation.  If  both  are  silent  the  law  must  decide."  With  the 
third  branch  of  this  proposition,  the  most  fruitful  of  uncertainty  and  embarrass- 
ment, namely,  the  decision  which  the  law  would  make  in  the  silence  or  entire 
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forbearance  of  the  parties,  we  are  here  not  particularly  called  on  to  deal,  the  sub- 
ject here  being  more  immediately  the  right  of  the  creditor  to  make  an  appro- 
priation of  payments,  and  the  limitations  upon  that  power  resulting  from  the 
delay  or  lapse  of  time  from  the  character  of  the  transactions  between  the 
debtor  and  credit(H*,  and  the  rights  of  third  persons  which  may  be  affected  by 
these  transactions.  In  instances  of  official  bonds  executed  by  the  principal  at 
different  times,  with  separate  and  distinct  sets  of  sureties,  this  court  has  settled 
the  law  to  be,  that  the  responsibility  of  the  separate  sets  of  sureties  must  have 
reference  to  and  be  limited  by  the  periods  for  which  tbey  respectively  under- 
take by  their  contract,  and  that  neither  the  misfeasance  nor  non-feasance  of  the 
principal,  nor  any  cause  of  responsibility  occurring  within  the  period  for  which 
one  set  of  sureties  have  undertaken,  can  be  transferred  to  the  period  for  which 
alone  another  set  have  made  themselves  answerable.  Such  is  the  rule  estab- 
lished in  the  cases  of  The  United  States  v.  January,  7  Cranch,  572,  and  of  The 
United  States  v.  Eckford,  1  How.,  250  (§§  595,  and  584-587,  wj/ra). 

§  351.  Appropriation  of  payments;  creditor^ a  right;  authorities  reviewed* 
The  case  before  us  is  free  from  any  embarrassment  of  conflicting  interests 
between  separate  sets  of  sureties.  In  this  case  there  is  but  one  bond ;  it  pre- 
sents the  instance  of  an  appropriation  of  payments  between  a  single  debtor 
and  creditor.  Upon  the  question,  as  understood  in  this  form  and  with  this  lim- 
itation, there  is  not  a  perfect  uniformity  in  the  decisions  either  in  England  or  in 
this  country.  The  opinion  of  Sir  William  Grant  in  Clayton's  Case,  1  Meriv., 
604  et  seq.y  has  often  been  referred  to  as  a  high  authority  in  favor  of  the  re- 
striction of  the  right  of  the  creditor  to  make  the  application  to  the  exact  period 
of  time  at  which  the  payment  was  made.  A  close  examination  of  the  opinion 
of  this  able  judge,  however  it  may  show  the  inclination  of  his  mind  on  this 
subject,  can  hardly  be  received  as  an  express  adjudication  upon  the  point  in 
sjpport  of  which  it  is  adduced.  In  Clayton's  Case,  p.  606,  speaking  of  the  right 
of  appropriation  in  the  creditor  in  the  absence  of  express  direction.  Sir  Wm. 
Grant  says:  "There  is  certainly  a  great  deal  of  authority  for  this  doctrine; 
with  some  shades  of  distinction,  it  is  sanctioned  by  the  cases  of  Goddard  v. 
Cox,  2  Strange,  1194;  Wilkinson  v.  Sterne,  9  Mod.,  427;  Newmarch  v.  Clay,  14 
East,  239 ;  Peters  u  Anderson,  5  Taunt.,  596."  He  proceeds :  "  There  are,  however, 
other  cases  which  are  irreconcilable  with  this  indefinite  right  of  election  in  the 
creditor,  and  which  seem,  on  the  contrary,  to  imply  a  recognition  of  the  civil  law 
principle  of  decision.  Such  are,  in  particular,  the  cases  of  Meggott  v.  Mills,  1  Ld. 
Eaym.,  287,  and  DoVe  v.  Holdworth,  Peake,  N.  P.,  64.  The  cases  then  set  up 
two  conflicting  rules  —  the  presumed  intention  of  the  debtor,  which,  in  some 
instances  at  least,  is  to  govern,  and  the  ex  post  facto  election  of  the  creditor 
which,  in  other  instances,  is  to  prevail.  I  should,  therefore,  feel  myself  a  good 
deal  embarrassed  if  the  general  question  of  the  creditor's  right  to  make  the 
application  of  indefinite  payments  were  now  necessarily  to  be  determined.  But 
I  think  the  present  case  is  distinguishable  from  any  of  those  in  which  that 
point  has  been  decided  in  the  creditor's  favor."  Again,  on  page  610,  we  find 
the  following  statement  from  this  same  judge,  namely,  that  the  creditor  re- 
ceived his  account  drawn  out  by  his  debtor,  the  banker  who  kept  the  account, 
and  made  no  objection  to  it  whatever,  and  the  master  stated  in  his  report 
that  the  silence  of  the  customer,  the  creditor,  after  the  receipt  of  his  banking 
account,  is  regarded  as  an  admission  of  its  being  correct.  "Both  creditor 
and  debtor  must,  therefore,"  says  the  judge,  "  be  considered  as  having  con- 
curred in  the  appropriation."     This  case  has  been  adverted  to  somewhat  at 
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lengthy  althoagh  it  is  often  referred  to  as  high  and  express  authority,  with 
the  view  of  showing  that  it  does  not  adjudge  directly  the  point  of  the  cred- 
itor's discretion  in  the  appropriation  of  payments,  however  strongly  it  may 
intimate  the  inclination  of  the  master  of  the  rolls  as  to  that  question.  Later 
decisions  in  the  English  courts  would  seem  to  be  wholly  irreconcilable  with 
the  remarks  of  Sir  William  Grant  in  Clayton's  case.  Thus,  in  Simpson  v,  Ing- 
ham, decided  in  1823,  and  reported  in  2  Barn.  &  Cress.,  65,  Bayley,  justice, 
speaking  of  the  right  of  creditors  to  appropriate  payments,  uses  this  language: 
'^It  has  been  insisted  that,  at  that  period  of  time,  they  had  no  right  so  to 
do,  because  they  were  precluded  by  the  entries  which  they  had  already  made 
in  their  own  books  in  the  intermediate  space  of  time.  If,  indeed,  a  book  had 
been  kept  for  the  common  use  of  both  parties  as  a  pass-book,  and  that  had 
been  communicated  to  the  opposite  party,  then  the  party  making  such  entries 
would  have  been  precluded  from  altering  the  account;  but  entries  made  by  a 
man  for  his  own  private  purposes  are  not  conclusive  on  him  until  he  has 
made  a  communication  on  the  subject  of  those  entries  to  the  opposite  party. 
Until  that  time  he  has  the  right  to  apply  the  payments  as  he  thinks  fit."  Hol- 
Toyd,  justice,  in  the  same  case,  says:  ''The  persons  paying  the  money  not 
having  made  any  direct  application  of  it,  the  right  of  making  such  applica- 
tion devolved  on  the  receivers;  and  if  they  have  done  no  act  which  can  be 
considered  as  such  an  application,  it  is  equally  clear  that,  although  they  did 
not  apply  it  at  the  moment  of  payment,  they  would  have  the  right  to  make 
the  application  at  a  subsequent  period.  The  question,  therefore,  is  whether, 
from  any  entry  in  the  books,  there  appears  to  have  been  a  complete  elec- 
tion by  them  to  apply  the  payments  in  any  other  way  than  they  are  applied 
in  the  accounts  which  have  been  actually  delivered.  Now,  these  entries  not 
having  been  communicated  to  the  opposite  party,  it  seems  to  me  that  the 
election  was  not  complete.  The  effect  of  making  the  entries  in  their  own 
private  books  shows  only  that  the  idea  of  so  applying  the  payment  had 
passed  in  their  own  minds.  It  is  much  the  same  thing  as  if  they  had  ex- 
pressed to  a  stranger  their  intention  of  making  such  application  of  the  pay- 
ments, and  had  afterwards  refused  to  carry  such  intention  into  effect."  Still 
later,  in  1834,  in  the  case  of  Philpott  v.  Jones,  2  Ad.  &  £11.,  41,  Denman, 
chief  justice,  says:  ''The  defendant  made  no  appropriation  of  that  payment; 
the  plaintiff,  therefore,  may  elect  at  any  time  to  appropriate  it  to  this  part 
•of  his  demand."  And  so  Taunton,  justice,  in  the  same  case:  ^'Here  the 
£17  were  paid  without  any  application  to  the  particular  items  of  the  account. 
The  plaintiff  then  might  apply  that  payment  to  the  items  in  question;  and 
he  was  not  bound  to  tell  the  defendant  at  the  time  that  he  made  such  ap- 
plication ;  he  might  make  it  at  any  time  before  the  case  came  under  the  con- 
sideration of  the  jury."  In  Smith  v.  Wigley,  3  Moore  &  S.,  175,  Tindall, 
•chief  justice,  said  that  the  creditor  must  make  the  appropriation  at  the  time 
the  money  comes  to  his  hands.  Yet,  in  Mills  v.  Fowkes,  5  Bing.  N.  C,  455, 
the  same  chief  justice  said  that,  in  conformity  with  the  rule  in  Simpson  v. 
Ingham,  the  creditor  may  make  the  application  at  any  time  before  action 
brought.  Bosanquet,  justice,  said,  in  the  same  case,  that  the  receiver  might 
Appropriate  the*payment,  if  the  debtor  had  not,  at  any  time  before  action 
•commenced;  and  Coltman,  justice,  that,  notwithstanding  the  doubt  expressed 
by  the  master  of  the  rolls  in  Clayton's  case,  the  more  correct  view  seemed  to 
l>e  ^'  that  the  creditor  is  not  limited  in  point  of  time." 

In  the  case  of  The  Mayor  of  Alexandria  v.  Patten,  reported  in  4  Cranch,  320, 
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Chief  Justice  Marshall  said,  in  pronouncing  the  decision :  ^'  It  is  a  clear  prin- 
oiple  of  law  that  a  person  owing  money  on  two  several  accounts,  as  upon  a 
bond  and  simple  contract,  may  elect  to  apply  his  payments  to  which  account 
he  pleases ;  but  if  he  fails  to  make  the  application,  the  election  passes  from  him 
to  the  creditor.  No  principle  is  recollected  which  obliges  the  creditor  to  make 
the  election  immediately.  After  having  made  it,  he  is  bound  by  it;  but  until 
ho  makes  it,  he  is  free  to  credit  either  the  bond  or  the  simple  contract."  So,, 
too.  Justice  Story,  in  delivering  the  decision  in  the  case  of  Kirkpatrick  v. 
United  States,  9  Wheat.,  737,  says :  "  The  general  doctrine  is  that  the  debtor 
has  a  right,  if  he  pleases,  to  make  the  appropriation  of  payments;  if  he 
omits  it,  the  creditor  may  make  it;  if  both  omit  it,  the  law  will  apply  the  pay- 
ments according  to  its  own  notions  of  justice.  It  is  certainly  too  late  for 
either  party  to  claim  a  right  to  make  an  application  after  the  controversy  has 
arisen,  and  a  fortiori  at  the  time  of  the  trial."  The  two  cases  last  cited,  with 
those  of  The  United  States  v.  January,  7  Cranch,  572,  and  of  The  United 
States  V.  Eckford,  1  How.,  250,  comprise  the  substance,  it  is  believed,  of  all  that 
has  been  ruled  by  this  court  upon  the  subject  of  the  appropriation  of  payments. 
There  are  several  state  decisions  upon  this  subject,  which  are  not  adverted  to; 
but  amongst  these,  if  examined,  there  will  be  found  some  contrariety.  An 
attempt  to  reconcile  any  discrepancies,  either  real  or  apparent,  amongst  either 
the  English  or  American  cases,  would  seem  to  be  at  least  useless  here,  inasmuch 
as,  with  regard  to  the  only  principle  connected  with  the  appropriation  of  pay- 
ments which  we  deem  to  be  involved  in  this  case,  all  the  decisions  concur. 
There  is  not  even  a  decision  to  be  found,  which  denies  to  the  creditor,  where 
the  debtor  has  been  quiescent,  the  right  to  appropriate  payments  at  the  periods, 
at  which  they  shall  be  made;  and  the  concession  of  this  restricted  right  wo 
hold  to  be  decisive  of  the  character  and  fate  of  the  transaction  under  review. 
That  transaction  exhibits  one  general  account  of  debit  and  credit  continued 
from  its  commencement  to  its  close,  when,  and  at  no  prior  time,  the  balance  is 
struck.  On  the  due  side  of  the  account  are  presented  the  amounts  received  by 
the  postmaster  for  postages  within  the  periods  there  stated ;  and  on  the  other 
side  are  entered  to  his  credit  the  sums  paid  by  him,  either  in  cash  or  in  drafts, 
from  the  postmaster-general,  in  an  exact  conformity  with  the  dates  at  which 
the  transactions  occurred.  By  this  application,  any  balance  which  may  have- 
existed  at  the  end  of  a  previous  quarter  was  extinguished,  and  sometimes  over- 
paid, and  the  account  thus  brought  down  to  the  final  balance.  To  this  mode  of 
application  no  just  objection  can  be  perceived;  the  parties  interested  in  the 
payments  were  the  same  throughout,  and  equally  liable  for  all;  the  payments 
being  made  generally,  and  without  any  appropriation  by  the  debtors  who  were- 
thus  liable,  it  was  the  undoubted  right  of  the  creditor  to  apply  them  to  any^ 
sums  antecedently  due.  Indeed,  in  the  case  of  The  United  States  v.  Kirkpat- 
rick, this  court  say  that,  "  in  long  running  accounts,  where  debits  and  credits 
are  perpetually  occurring,  and  no  balances  otherwise  adjusted  than  for  the  pur- 
pose of  making  rests,  we  are  of  opinion  that  payments  ought  to16e  applied  to 
extinguish  the  debts  according  to  the  priority  of  time."  In  this  case  they  have 
been  so  applied,  and  in  strict  conformity  with  the  tiroes  at  which  such  payments 
were  made. 

We  conclude  our  view  of  this  question  in  the  language  of  Judge  Hopkinsori,. 
in  the  case  of  The  Postmaster- General  v.  Norvell,  Gilp.,  134:  "The  applicatioa 
of  the  moneys  received  in  a  subsequent  quarter,  to  the  payment  of  the  debt  or 
balance  antecedently  due,  being  perfectly  correct  and  lawful,  it  follows  that  no 
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part  of  the  default  for  which  suit  is  brought  accrued  two  years  before ;  on  the 
contrary,  all  the  balances  antecedent  to  the  last  quarter  were  extinguished  by 
the  successive  payments,  and  the  final  balance  falls  on  the  last  quarter."  A. 
contrary  result  could  be  attained  only  by  changing  the  manner  in  which  the 
accounts  have  been  kept,  and  by  arranging  the  actual  transactions  as  they  have 
occurred  between  the  parties  —  a  proceeding  which,  we  think,  is  required  neither 
by  the  letter  nor  the  objects  of  the  act  of  congress.  The  judgment  of  the  cir- 
cuit court  should  therefore  be,  and  is  hereby,  affirmed. 

§858.  Credits  and  set-oflls.— Except  in  certain  cases  specifically  excepted  by  statute,  no 
credit  can  be  aUowed  in  an  action  on  an  official  bond  which  has  not  been  presented  to  the 
aocountixig  officers  of  the  government  and  by  them  disallowed.  United  States  v.  Lent,*  1 
Paine,  417;  United  States  v.  Smith,*  1  Bond,  68;  Halliburton  v.  United  States,*  18  WaU.,  68; 
United  States  v.  Giles,*  9  Gr.,  212;  Cox  v.  United  States,  6  Pet,  172  (§§  401-104). 

§  858.  The  defendant  mnst  show  that  he  comes  within  one  of  the  exceptions.  Halliburton 
V.  United  States,*  18  Wall.,  68.  And  the  rejection  of  claims  referred  by  congress  to  an  officer 
for  settlement  upon  the  principles  of  equity  does  not  prevent  their  being  thus  offered  as  set- 
offs.   United  States  v.  Sn^ith,*  1  Bond,  68. 

g  884.  The  rule  that  in  an  action  cm  an  official  bond  no  credit  can  be  allowed  except  in  cer* 
tain  specified  cases,  unless  the  claim  therefor  has  been  presented  to  the  proper  accounting 
officers  and  disallowed,  does  not  apply  where  a  surety  seeks  to  show  by  a  treasury  transcript 
that  certain  credits  were  made  on  the  account  of  his  principal  after  such  principars  death, 
preliminary  to  showing  that  such  payments  were  made  by  him.  Cox  v.  United  States,  8 
Pet,  172  (gg  401-404). 

g  888.  In  an  action  on  an  official  bond,  where  the  question  is  as  to  which  of  two  accounts 
against  the  principal  an  amount  which  has  been  allowed  by  the  officers  of  the  treasury  de- 
partment shall  be  credited,  the  rule  that  no  offset  can  be  allowed  unless  the  same  has  been 
first  presented  to  the  proper  accounting  officers  and  disallowed  has  no  application.  United 
States  V.  Hough,  18  Otto,  71  (gg  428-426). 

g  868.  In  an  action  on  the  official  bond  of  a  marshal  to  recover  moneys  collected  by  him  on 
executions  in  favor  of  the  United  States,  the  defendants  attempted  to  set  up  items  of  credits 
disallowed  by  the  treasury  department  in  another  matter  of  account  between  the  marshal 
and  the  department,  on  which  an  action  could  not  be  maintained  by  the  government  because 
the  Btatate  of  limitations  had  run.  Held,  that  the  set-off  could  not  be  allowed.  United 
States  V.  Prentice,*  2  McL.,  66. 

g  867«  State  statutes  relating  to  set-offs  can  have  no  application  in  suits  by  the  government 
on  official  bonds.    Ibid, 

g  888.  The  bond  given  by  a  battalion  quartermaster  to  the  United  States  was  conditioned  that 
he  "should  faithfully  expend  all  public  moneys,  and  honestly  account  for  all  public  property 
which  may  come  into  his  hands  in  his  said  capacity.*'  Held,  that  under  the  bond  the  officer 
was  obliged  to  account  to  the  United  States  and  not  merely  to  the  quartermaster-general,  and 
that,  before  he  could  be  allowed  any  credits,  the  items  thereof  must  have  been  presented  to  the 
treasury  department  and  disallowed  by  it    United  States  v.  Lent,*  1  Paine,  417. 

g  859.  In  an  action  against  a  surety  on  an  official  bond  money  collected  by  the  government 
on  an  execution  against  another  surety  may  be  proved  as  a  credit  by  the  return  of  the  marshal ; 
and  a  treasury  voucher  is  not  necessary  to  show  the  amount  received  by  the  government. 
Ifyers  v.  United  States,*  1  McL.,  498. 

g  880.  The  principal  and  the  sureties  in  an  official  bond  have  the  right  to  prove  that  there 
are  credits  which  do  not  appear  in  the  transcripts  from  the  treasury  department  of  the  prin- 
cipalis account  and  which  ought  justly  to  be  allowed.  The  treasury  transcripts  are  only 
prima  fcLcie  evidence.    United  States  v,  Corwin,  1  Bond,  149. 

g  881.  In  an  action  against  the  sureties  in  the  official  bond  of  a  sub-Indian  agent,  the  de- 
fendants are  entitled  to  credit  for  claims  which  have  been  presented  to  the  treasury  depart- 
ment and  rejected,  if  the  same  are  proved  to  be  just  and  equitable.  If  the  credit  claimed  is 
for  money  paid  pursuant  to  law  and  instructions,  or  if  the  payments  were  made  in  good  faith 
and  pertained  properly  to  the  office  of  the  principal,  and  were  not  prohibited  by  law,  they  are 
to  be  allowed.    Ibid, 

%  863«  Evidence ;  transeripts. —  In  an  action  against  the  sureties  on  a  bond  given  by  con- 
tractors to  fumisli  provisions  to  troops  of  the  United  States,  to  recover  a  balance  unaccounted 
for,  a  letter  from  an  officer  of  the  war  department  to  one  of  the  contractors,  stating  a  balance 
due,  is  not  admissible  in  evidence  for  the  purpose  of  explaining  the  certificate  from  the  treaa* 
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ury  department  claiming  the  balance  unaccounted  for.  Pendleton  v.  United  Statee^  2 
Harsh.,  75. 

^  8^.  The  receipt  by  a  collector  from  his  predecessor  of  assessment  rolls  of  taxes  imposed 
and  uncollected  iB  prima  facie  eyidence  that  he  received  the  money  on  them.  United  States 
V.  Stone,  16  Otto,  525. 

§  864,  It  is  competent  for  the  defendants  to  a  suit  on  a  collector's  bond  to  show,  in  their 
own  exoneration,  that  the  balance  charged  against  the  collector,  upon  the  adjustment  of  his 
■accounts,  during  the  period  when  they  were  liable  for  his  default,  in  fact  had  arisen  during  a 
prior  term.  A  certified  copy  of  the  collector's  bond  and  the  transcripts  from  the  treasury 
department  are  admissible  for  this  purpose.    Ibid. 

§  865.  In  actions  on  official  bonds,  unofficial  letters  of  subordinate  officers  are  not  admissi- 
ble to  contradict  or  explain  the  official  adjustment  of  the  principaFs  accounts  as  shown  by 
duly  certified  transcripts  from  the  proper  department.    Strong  v.  United  States,  6  WalL, 

78a 

§  866.  It  seems  that,  in  an  action  on  an  official  bond,  a  transcript  of  the  books  of  the  de- 
partment is  inadmissible  to  charge  the  officer  with  any  sum  not  coming  into  his  hands  in  the 
ordinary  course  of  his  official  duties.    Bruce  v.  United  States,  17  How.,  437  (§§  579-588). 

g  867.  In  an  action  on  an  official  bond  of  a  collector,  the  supreme  court  will  not  sustain 
oxceptions  to  the  admission  in  evidence  of  transcripts  from  the  treasury  department  showing 
the  state  of  the  collector's  account,  when  such  transcripts  appear  correct  upon  their  face,  are  in 
the  usual  form,  containing  the  usual  items,  showing  appropriate  balances,  and  the  particulars 
in  which  they  are  objectionable  are  not  shown  either  in  the  record  or  by  the  argument  of 
oounseL    United  States  v.  Stone,  16  Otto,  525. 

.  §  868.  The  act  of  March  3,  1797,  makes  transcripts  from  the  books  and  proceedings  of  the 
treasury  admissible  to  show  the  state  of  the  accounts  of  collectors  when  suit  is  instituted 
against  them  on  their  official  bonds.  These  papers  are  admissible  against  the  sureties  of  a 
collector  as  well  as  against  the  collector  himself.  Where  these  records  are  each  complete 
and  perfect,  and  in  the  aggregate  cover  the  entire  term  of  the  collector,  it  is  not  nec^sary 
that  they  should  state  every  item  of  account  as  it  occurred  in  the  daily  business  of  the  col- 
lector. The  items,  when  carried  to  the  ■  ledger  account,  are  necessarily  more  or  less  con- 
densed, and  the  act  makes  a  transcript  from  the  books,  and  not  of  the  books,  evidence.  The 
quarterly  accounts  rendered  to  the  treasury  department  by  the  collector  himself  are  also 
admissible  against  him  and  his  sureties.    United  States  v.  Gaussen,  19  Wall.,  198. 

g  869.  In  an  action  on  an  official  bond  a  balance  reported  by  the  auditor  to  the  comptroller 
as  being  due  from  the  officer  merely  shows  the  amount  for  which  the  comptroller  is  to  bring 
suit,  and  is  not  properly  receivable  in  evidence ;  but  each  separate  item  going  to  make  up 
auch  balance  must  be  authenticated  as  required  bylaw.  United  States  t;.  Patterson,*  Gilp.,  44. 

§  870.  A  transcript  of  accounts  is  admissible  in  an  action  against  the  sureties  on  an  official 
bond,  even  though  the  principal  is  not  joined  with  them.  The  admissions  of  the  principal  in 
his  returns  of  official  default  are  equally  admissible  against  him  and  his  sureties.  Chadwick 
V.  United  States,*  8  Fed.  R.,  750. 

§371.  In  an  action  on  the  official  bond  6f  a  postmaster,  an  authenticated  transcript  from 
the  postoffice  department,  showing  a  statement  of  the  postmaster's  indebtment,  is  admissible 
in  evidence,  notwithstanding  it  does  not  enumerate  the  items  of  the  return  made,  where  the 
postmaster  himself,  in  his  return,  struck  the  balance  shown  in  the  transcript.  Lawrence  v. 
United  States,*  2  McL.,  581. 

g  872.  In  an  action  against  the  sureties  on  an  official  bond,  where  the  principal  had  been  re- 
appointed from  a  previous  term,  a  treasury  transcript  showing  the  amount  due  from  the  of- 
ficer at  the  beginning  of  his  term  is  only  prima  facie  evidence,  and  the  defendants  may 
ahow  that  such  balance  was  in  whole  or  in  part  misapplied  by  the  collector  prior  to  the  new 
appointment     United  States  v,  Eckford,  1  How.,  250  (g§  584-^7). 

§  878.  In  an  action  on  the  official  bond  of  an  Indian  agent,  a  certified  transcript  of  the 
records  of  the  treasury  department  is  competent  evidence  of  the  receipt  by  the  agent  of  the 
amounts  charged  to  him,  and  the  r^^ipts  need  not  be  produced.  Such  transcript  is,  how- 
ever, only  prima  facie  correct,  and  may  be  contradicted  by  the  defendant.  Bruce  v.  United 
fitates.  17  How.,  487  (g§  579-588). 

§  874.  A  statement  of  the  account  of  a  postmaster,  certified  under  the  seal  of  the  post- 
office  department,  is  prima  facie  evidence  of  his  debt  to  the  United  States  in  an  action  on  his 
official  bond.    Postmaster- General  v.  Rice,*  Gilp.,  554. 

§  875.  In  an  action  on  an  official  bond,  a  treasury  transcript  is  only  pnma  fwde  evidence 
of  the  correctness  of  the  balance  certified,  and  errors  in  computation  are  no  more  vested 
rights  in  favor  of  a  surety  than  in  favor  of  the  principal,  and  where  such  mistakes  exist  they 
can  be  corrected  by  a  restatement  of  the  account.  Soule  v.  United  States,  10  Otto,  8 
<g§  896-100). 
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g  876k  Under  the  law  of  1797,  a  certified  treasury  transcript  is  evidence  against  a  receiver 
of  public  money,  though  he  has  never  been  notified  by  the  treasury  department  to  render  his 
accounts  to  the  auditor  of  the  treasury  under  the  law  of  1795,  and  though  the  suit  was  not 
on  the  receiver's  official  bond.    Walton  v.  United  States,' 9  Wheat.,  652. 

IV.  Liability  of  Subeties. 

1.  In  General. 

SCMiCART — Fees  for  ingpeetion  are  public  moTiey,  §  877. —  Duress,  %  378.—  Oovemed  by  whe^ 
law^  §  879. —  Money  advanced  to  officer  by  mistake,  §  880.^  What  duties  may  be  imposed 
upon  a  navy  agent,  §  381.—  Money  received  contrary  to  law,  §§  382,  888.—  Money  received 
before  execution  of  bond,  %  884. —  Defalcations  between  date  of  appointment  and  the  date 
of  the  execution  of  the  bond,  §g  885,  886. —  Return  of  officer  not  eonclvsiw  on  sureties^ 
§887. —  Prospective  condition,  §§886,  888. —  Money  received  for  stamps,  but  no  stamps 
issued,  §  98».— After-imposed  duties,  §§  890,  392-895.— itepcoZ  of  law,  §  891.— i\>«<wuw- 
Ur's  bond,  %i  894,  895. 

§  877.  Moneys  received  by  a  revenue  collector  as  fees  for  inspection  and  gauging  are  public 
moneys  within  the  meaning  of  that  term  as  used  in  the  collector's  bond,  and  his  sureties  are 
liable  if  he  fails  to  pay  over  or  account  for  such  moneys.    Soule  v.  United  States,  §g  396-400. 

g  87&  A  bond  executed  by  a  revenue  collector  being  several,  it  was  returned  with  the  request 
that  a  joint  and  several  bond  be  executed  as  required  by  statute.  It  was  properly  executed 
and  returned  by  the  principal  as  requested  and  because  requested,  and  without  objections. 
Held,  there  was  no  evidence  of  duress.    Ibid, 

g  879.  The  liability  of  the  sureties  on  an  official  bond  is  governed  by  the  common  law  as 
existing  at  the  seat  of  government  where  it  is  to  be  executed,  and  not  by  the  rules  of  law  exist- 
ing at  the  place  where,  as  a  matter  of  fact,  it  was  executed.  Ck>x  v.  United  States,  §§401- 
404.     See  g  503. 

§  880.  If  two  sums  of  the  same  amount  instead  of  one  are  advanced  to  a  disbursing  agent 
by  the  mistake  or  laches  of  government  officers,  the  sureties  of  such  disbursing  agent  are 
Lable  for  his  misapplication  of  any  of  such  funds.    United  States  v.  Cutter,  §§  405-408. 

§  8S1.  Under  the  constitution  and  laws  of  the  United  States  there  is  no  such  office  as  navy 
pension  agent.  The  secretary  of  navy  may  require  that  the  duties  of  such  office  be  per- 
formed by  a  navy  agent ;  and  where  the  bond  of  a  nav^y  agent  was  conditioned  to  perform  all 
the  duties  of  such  office,  and  follow  and  observe  the  directions  of  the  president  and  the  secre- 
tary of  navy,  it  was  held  that  the  sureties  on  the  official  bond  of  the  navy  agent  were  liable 
for  funds  coming  into  his  hands  for  the  payment  of  naval  pensions.    Ibid, 

§  88^.  It  seems  that  the  sureties  of  a  disbursing  officer  of  the  government  are  liable  for 
public  funds  coming  into  the  hands  of  their  principal  as  such  officer,  even  though  the  funds 
come  to  his  hands  contrary  to  an  act  of  congress.    Ibid. 

§  888.  Sureties  on  the  official  bond  of  a  government  disbursing  officer  are  liable  for  a  mis- 
application of  public  funds  by  their  principal,  though  such  funds  were  transmitted  to  him 
without  a  compliance  on  his  part  with  the  regulations  of  the  department  under  which  he 
acts.    Ibid, 

^  884.  Though  the  conditions  of  an  official  bond  are  prospective,  yet  the  sureties  thereon 
are  liable  for  moneys  received  by  their  principal  after  his  appointment  and  before  the  execu- 
tion of  the  bond,  where  such  moneys  are  retained  by  him  and  are  in  his  hands  for  some  time 
after  the  bond  is  executed.    United  States  v.  Boyd,  §§  40iMll. 

§  885.  A  recital  in  an  official  bond  that  a  person  has  been  appointed  to  an  office  for  a  cer- 
tain time,  commencing  on  such  a  date,  does  not  render  the  sureties  liable  for  defalcations 
taking  place  between  such  appointment  and  the  execution  of  the  bond.  The  liability  of  a 
eorety  cannot  be  extended  by  implication.    Ibid. 

§  886.  Sureties  on  an  official  bond  which  is  prospective  in  its  terms  are  not  liable  for  defal- 
'Cations  of  their  principal  before  their  execution  of  the  bond.  United  States  v.  Boyd, 
^§  412-417. 

§  887.  Jhe  return  of  an  officer  that  he  had  a  certain  amount  of  public  money  in  his  hands 
at  the  time  of  the  execution  of  his  official  bond  is  not  conclusive  on  his  sureties,  and  such 
statement  is  open  to  explanation  and  contradiction.    Ibid, 

%  888.  An  official  bond  prospective  in  its  action  is  not  rendered  void  by  any  fraud  in  respect 
to  past  transactions  not  within  its  condition.    Ibid. 

1 889.  A  distiller  of  fruit  brandy  applied  at  the  office  of  the  collector  for  stamps  for  cer- 
tain packages  distilled.    The  collector  being  absent,  and  there  being  no  stamps  in  the  office 
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signed,  the  deputy  collector  took  the  money  and  gave  a  receipt  therefor  in  the  collector's 
name.  No  stamps  were  ever  issued  and  the  collector  absconded  with  the  money.  Held,  that 
the  payment  made  by  the  distiller  was  not  a  payment  of  the  tax ;  that  the  money  received 
did  not  become  public  money,  and  that  the  sureties  on  the  official  bond  of  the  collector  were 
not  liable  therefor.    United  States  v.  Hermance,  g  418. 

§  890.  The  official  bond  of  a  collector  for  the  faithful  performance  of  his  duties  according 
to  law,  taken  under  an  existing  law,  does  not  cover  duties  imposed  upon  the  collector  by  a 
subsequent  statute,  and  which  were  not  contemplated  by  the  act  under  which  the  bond  "was 
taken.  The  sureties  on  such  a  bond  are  not  liable  for  a  breach  of  the  after-imposed  duties. 
A  bond  given  for  a  certain  term  of  office  cannot  be  extended  to  embrace  an  additional  term 
under  a  new  appointment.    United  States  v.  Elirkpatrick,  §g  419-422. 

g  891.  The  bond  of  a  revenue  collector  was  conditioned  that  he  should  account  for  all 
stamps  which  had  been  or  should  be  furnished  him  under  an  act  of  congress,  which  was 
repealed  before  the  execution  of  the  bond.  Held,  that  his  sureties  were  liable  only  for  stamps 
delivered  to  him  before  the  repeal  of  the  act  in  question.  United  States  v.  Hough,  §§  4d8~ 
426.    See  §471. 

§  892.  Sureties  upon  an  official  bond  are  liable  for  the  faithful  performance  of  all  duties 
imposed  on  the  officer,  whether  by  laws  enacted  previous  or  subsequent  to  the  execution  of 
the  bond,  which  properly  belong  to  and  come  within  the  scope  of  the  particular  office,  though 
not  for  those  which  have  no  connection  with  it  and  cannot  be  presumed  to  have  been  within 
the  contemplation  of  the  parties  at  the  time  their  bond  was  executed ;  nor  are  they  bound 
where  the  nature  of  the  office  has  been  changed.    United  States  v,  McCartney,  §§  427-480. 

§  898.  The  liability  of  a  surety  on  an  official  bond  is  strictissimi  Juris,  and  cannot  be  ex- 
tended by  construction  or  implication  beyond  the  reasonably  necessary  import  of  the  lan- 
guage. So  the  sureties  on  the  bond  of  the  treasurer  of  a  branch  mint,  conditioned  that  the 
treasurer  shall  perform  the  duties  of  his  office  and  such  additional  duties  as  may  hereafter  be 
imposed  by  law  or  the  regulations  of  the  department,  are  not  liable  for  the  acts  of  such  treas- 
urer in  failing  to  account  for  internal  revenue  stamps,  the  disposition  of  which  was  required 
by  him  by  a  statute  enacted  subsequently  to  the  execution  of  the  bond.  Such  disposition  of 
stamps  was  not  one  of  the  functions  of  the  treasurer  of  the  mint  as  such,  and  such  em- 
ployment cannot  be  held  to  have  been  within  the  intention  of  the  parties  at  the  time  of  tho 
execution  of  the  bond.    United  States  v.  Cheeseman,  §g  431,  432. 

g  894.  The  sureties  on  a  postmaster's  bond,  which  recites  that  he  *'  shall  well  and  truly  exe- 
cute the  duties  of  said  office  according  to  law  and  the  instructions  of  the  postmaster-general,'' 
are  hable  for  his  defaults  respecting  a  subsequent  order  of  the  postmaster-general,  to  retain 
certain  moneys  instead  of  depositing  them^  as  he  had  been  before  required;  this  order  of  the 
postmaster-general  being  authorized  and  according  to  law.  Boody  v.  United  States,  g§  483- 
488. 

g  895.  The  sureties  on  a  postmaster's  bond  are  liable  for  moneys  received  by  him  from 
other  postmasters,  under  orders  of  the  postmaster-general,  where  the  bond  requires  him  to 
account  for  all  moneys,  etc.,  which  he,  as  agent  for  the  general  postoffice,  should  receive  for 
the  use  and  benefit  of  the  general  postoffice.    Ibid. 

[Notes.—  See  gg  489-477.] 

SOULE  V.  UNITED  STATES. 
(10  Otto,  8-13.    1879.) 

Error  to  TJ.  S.  Circuit  Court,  District  of  California. 

Opinion  by  Mr.  Justice  Clifford. 

Statement  of  Facts. —  Internal  revenue  collectors  are  required,  before  enter- 
ing upon  the  duties  of  their  office,  to  execute  a  bond  for  such  amount  as  shall 
be*  prescribed  by  the  commissioner,  under  the  direction  of  the  secretary,  with 
not  less  than  five  sureties,  conditioned  that  the  collector  shall  faithfully  per- 
form his  duties,  and  account  for  and  pay  over  to  the  United  States  ^11  publio 
moneys  which  may  come  into  his  hands  and  possession.  13  Stat.,  225.  Pur- 
suant to  that  requirement,  the  defendant  first  named,  having  been  appointed 
such  collector  on  the  12th  of  January,  1867,  gave  the  bond  described  in  the 
complaint,  and  the  other  defendants  signed  the  same  as  his  sureties,  the  charge 
in  the  complaint  being  that  the  collector  failed  to  perform  the  conditions  of 
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the  bond.  Service  having  been  made,  the  defendants  appeared  and  pleaded  as 
follows:  1.  That  the  allegations  of  the  complaint  are  not  true.  2.  That  the 
bond  is  void  because  executed  under  duress.     3.  Performance. 

Subsequently  the  parties  went  to  trial,  and  the  verdict  and  judgment  were 
in  favor  of  the  plaintiff.  Exceptions  were  filed  by  the  defendants,  and  they 
sued  out  the  present  writ  of  error,  and  removed  the  cause  into  this  court.  Er- 
rors assigned  here  are  as  follows :  1.  That  the  court  erred  in  admitting  in  evi- 
dence the  transcript  of  accounts  as  audited  by  the  fifth  auditor.  2.  That  the 
court  erred  in  instructing  the  jury  that  the  sureties  were  liable  for  the  item 
charged  in  the  transcript  as  the  excess  collected  on  the  amount  of  ganger's 
fees.  3.  That  the  court  erred  in  instructing  the  jury  that  the  transcript  was 
prima  facie  evidence  of  the  correctness  of  the  item  charged  therein  as  the 
amount  of  error  by  the  assessor  in  footing  lists  as  per  report  of  the  supervisor. 
4.  That  the  court  erred  in  instructing  the  jury  that  upon  the  evidence  given 
the  bond  was  a  voluntary  bond,  and  was  not  extorted,  and  that  the  collector 
and  his  sureties  were  liable  upon  it.  6.  That  the  court  erred  in  instructing  the 
jury  that  the  direction  to  the  collector  contained  in  the  letter  of  the  commis- 
sioner to  execute  the  bond,  he  having  previously  given  one,  must  be  considered 
as  the  direction  of  the  secretary  of  the  treasury. 

Five  things  are  established  by  the  act  of  congress :  1.  That  it  is  the  duty 
of  the  commissioner  to  pay  over  daily  to  the  treasurer  all  public  moneys  which 
may  oome  into  his  possession.  2.  That  the  treasurer  is  required  to  give  proper 
receipts  for  the  money,  and  keep  a  faithful  account  of  the  same.  3.  That  it. 
is  also  the  duty  of  the  commissioner,  at  the  end  of  each  month,  to  render  true 
and  faithful  accounts  of  all  public  moneys  received  or  paid  out,  or  paid  to  the 
treasurer,  and  to  exhibit  proper  vouchers  for  the  same.  4.  That  it  is  the  duty 
of  the  fifth  auditor  to  receive  such  vouchers  and  examine  the  same,  and  to  cer- 
tify the  balance,  if  any,  and  to  transmit  the  accounts  with  the  vouchers  and 
certificate  to  the  first  comptroller  for  his  decision  thereon.  6.  That  it  is  the 
duty  of  the  commissioner,  when  such  accounts  are  settled  as  provided  in  that 
section,  to  transmit  a  copy  thereof  to  the  secretary  of  the  treasury.  13  Stat., 
223. 

§  396.  It  is  ike  duty  of  ihs  fifth.  avditoT  to  avdii  ths  accounts  of  a  collector 
of  ifUemal  revenue. 

Argument  to  show  that  by  the  true  construction  of  that  section  the  fifth 
auditor  is  the  proper  officer  to  audit  such  accounts  is  scarcely  necessary,  as  it  is 
dear  that  the  act  contemplates  that  they  should  be  audited,  and  that  it  does 
not  devolve  the  duty  upon  any  other  officer.  Conclusive  support  to  that  the- 
ory, if  more  be  needed,  is  also  derived  from  the  first  paragraph  of  section  277 
of  the  Revised  Statutes,  which,  among  other  things,  provides  that  the  fifth 
auditor  shall  receive  and  examine  all  reports  of  the  commissioner  of  internal 
revenue,  which  of  course  embraces  such  accounts  as  that  of  the  collector  in 
this  case,  as  it  includes  all  the  accounts  rendered  in  the  department  of  the  com- 
missioner. B.  8.  (2d  ed.),  sec.  277,  p.  46.  Authority  to  appoint  gangers  was 
conferred  by  the  fifty-third  section  of  the  act  imposing  taxes  on  distilled  spir- 
its and  tobacco,  and  for  other  purposes.  15  Stat.,  147.  Fees  for  gauging  and 
inspecting,  as  prescribed  by  the  commissioner,  were  to  be  paid  to  the  collector 
by  the  owner  or  producer  of  the  articles  to  be  gauged  and  inspected.  Such 
fees  were  to  be  retained  by  the  collector  until  the  last  day  of  each  month, 
when  the  aggregate  amount  of  fees  so  retained  was,  under  regulation  of  the 

commissioner,  to  be  paid  to  the  officers  performing  that  duty,  not  to  exceed, 
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however,  the  rate  of  $3,000  per  annam.  Fonr  hundred  and  ninety-foar  dollars 
and  thirty-eight  cents,  money  collected  from  that  source,  in  excess  of  what  the 
collector  had  paid  out,  remained  in  his  hands,  and  was  charged  in  the  accounts* 
as  settled  by  the  accounting  officers  of  the  treasury.  Due  exception  was  taken 
by  the  sureties  to  the  ruling  of  the  court  that  they  were  liable  for  that  charge. 
"No  objection  was  made  to  the  charge  as  against  the  collector,  but  the  objection 
was  that  the  sureties  were  not  liable,  because  the  money  was  received  under 
the  subsequent  act. 

§  397.  The  suretieB  of  a  coUeetor  are  hound  for  all  pvJblic  Tnoneys  which  go 
into  hi$  hands. 

Viewed  in  that  light,  it  must  be  assumed  that  the  charge  was  a  proper  one  as 
against  the  collector,  and  inasmuch  as  it  was  money  collected  by  law  of  the 
owner  or  producer  of  the  articles  to  be  gauged  and  inspected,  it  was  clearly 
public  money  in  his  hands  to  which  he  had  no  legal  right.  By  the  terms  of 
the  bond  in  suit  the  sureties  are  to  become  responsible  if  their  principal  does 
not  justly  and  faithfully  account  for  and  pay  over  to  the  United  States  all 
public  moneys  which  may  come  into  his  hands  or  possession.  Beyond  doubt 
the  amount  went  into  his  hands  and  possession  as  public  money,  and  in  the 
judgment  of  the  court  here,  the  ruling  of  the  court  below,  that  the  sureties  are 
liable  for  it,  is  correct.  United  States  v.  Powell,  14  Wall,  493,  502  (§§  630-634, 
u^ra);  United  States  v.  Singer,  15  id..  Ill,  121. 

§  398.  Treasury  settlements  are  jn^ma  facie  evidence  against  a  collector  and 
hts  sureties. 

When  suit  is  brought  in  any  case  of  delinquency  of  a  revenue  officer  or  other 
person  accountable  for  public  money,  a  transcript  from  the  books  and  proceed- 
ings of  the  treasury  department,  certified  by  the  register,  and  authenticated 
under  the  seal  of  the  department,  .  .  .  shall  be  submitted  as  evidence ;  and 
the  court  trying  the  cause  shall  be  authorized  to  grant  judgment  and  award  ex- 
ecution accordingly.  R  S«,  sec.  886 ;  Bruce  v.  United  States,  17  How.,  437 
(§§  579-583,  infra);  Smith  v.  United  States,  5  Pet.,  292;  Cox  v.  United  States, 
6  id.,  172  (§§  401-404,  infra);  Hoyt  v.  United  States,  10  How.,  109.  Treasury 
settlements  of  the  kind  are  only  prima  facie  evidence  of  the  correctness  of  ttu^ 
balance  certified ;  but  it  is  as  competent  for  the  accounting  officers  to  correct 
mistakes  and  to  restate  the  balance  as  it  is  for  a  judge  to  change  his  decree 
during  the  term  in  which  it  was  entered.  United  States  v.  Eckford,  1  id.,  250- 
(§§  684-587,  infra).  Errors  of  computation  against  the  United  States  are  no- 
more  vested  rights  in  favor  of  sureties  than  in  favor  of  the  principal.  All  such 
mistakes  in  cases  like  the  present  may  be  corrected  by  a  restatement  of  the- 
account. 

§  899*  It  is  not  extortion  to  require  a  new  bond  from  a  collector  if  the  old  one 
is  irregular  or  insufficient  in  form. 

Sufficient  appears  to  show  that  the  principal  defendant  was  appointed  col- 
lector March  28,  1865,  in  the  recess  of  the  senate,  to  hold  until  the  expiration 
of  the  then  next  session  of  congress,  and  no  longer.  On  the  25th  of  July  fol- 
lowing he  was  appointed  to  the  same  office  by  the  president  and  was  confirmed 
by  the  senate.  Due  notice  of  his  appointment  was  given,  and  he  was  furnished 
with  a  blank  form  of  bond,  which,  on  November  2, 1866,  he  executed  with  sure- 
ties ;  but  the  bond  being  several  and  not  joint  and  several,  as  it  should  be,  he  was 
officially  requested  to  execute  a  new  bond  correcting  that  error.  In  pursuance 
of  that  request,  on  the  12th  of  January  of  the  next  year  he  executed  the  bond 
described  in  the  complaint,  and  from  the  date  of  the  first  bond  to  the  date  of 
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the  second  his  accounts  were  settled  by  the  treasury  officers  under  the  first 
bond.  When  the  second  bond  was  offered  in  evidence,  the  defendant  objected 
to  its  admissibility ;  but  the  court  overruled  the  objection  and  instructed  the 
jury  that  it  was  not  extorted,  which  instruction  constitutes  the  fourth  excep- 
tion. Evidence  to  support  the  charge  of  duress  is  entirely  wanting.  Instead 
of  that,  the  defendant  testified  that  he  did  not  remember  that  he  made  any 
objection  to  executing  the  bond,  and  supposed  that  he  did  it  because  the  com- 
missioner had  given  such  directions. 

§  400.  A  direction  of  the  oomnmdoner  of  internal  revetiice  to  a  ooUector  is  to 
he  regarded  as  a  direction  of  the  secretary  of  the  treasury. 

Exception  was  also  taken  to  the  instruction  of  the  court  that  the  direction  of 
the  commissioner  to  execute  a  new  bond  must  be  considered  as  the  direction  of 
the  secretary,  which  is  so  obviously  correct  as  to  require  no  argument  in  its- 
support,  as  it  is  matter  of  common  knowledge  that  the  commissioner  is  a 
subordinate  officer  of  the  treasury  department.  Dugan  tx  United  States,  3^ 
Wheat.,  172 ;  United  States  v.  Kirkpatrick,  9  id.,  720 ;  Hamilton  t>.  Dillin,  21 
Wall.,  73.     Suffice  it  to  say  that  in  view  of  these  suggestions  it  is  clear  that 

there  is  no  error  in  the  record. 

Judgrnent  affirmed. 

COX  V,  UNITED  STATEa 
(6  Peters,  172-204.    1882.) 

Errob  to  U.  S.  District  Court,  Eastern  District  of  Louisiana. 

Opinion  by  Mb.  Jubtioe  Thompson. 

Statement  of  Facts. —  This  cause  conies  up  by  writ  of  error  from  the  dis- 
trict court  of  Louisiana  district.  The  suit  was  instituted  according  to  the  prac- 
tice of  that  court  by  petition,  which  states  that  Joseph  H.  Hawkins,  late  of 
]^ew  Orleans,  navy  agent  of  the  United  States,  now  deceased,  John  Dick,  late 
of  the  same  place,  deceased,  and  Nathaniel  Cox,  of  the  same  place,  on  the  10th 
day  of  March,  1 821,  by  their  bond,  became  jointly  and  severally  bound  to  the 
United  States,  in  the  penalty  of  $20,000.  To  which  obligation  a  condition  was 
annexed,  by  which  it  was  provided  that  if  the  said  Joseph  H.  Hawkins  shall  reg- 
ularly account,  when  thereunto  required,  for  all  public  moneys  received  by  him 
from  time  to  time,  and  for  all  public  property  committed  to  his  care,  with  such 
person  or  persons,  officer  or  officers  of  the  government  of  the  United  States  as- 
shall  be  duly  authorized  to  settle  and  adjust  his  accounts,  and  shall  pay  over,  as  he 
may  be  directed,  any  sum  or  sums  that  may  be  found  due  to  the  United  States 
upon  any  such  settlement,  and  shall  faithfully  discharge,  in  every  respect,  the 
trust  reposed  in  him,  then  the  obligation  to  be  void,  otherwise  to  remain  in  full 
force  and  virtue;  and  the  petition  further  states  that  the  said  Hawkins  did  not 
account  for  all  public  moneys  received  by  him,  and  did  not  pay  over  the  sums 
due  from  him  to  the  United  States,  but  at  his  death  remain^  indebted  to  the 
United  States  in  the  sum  of  $15,553.18  for  moneys  received  by  him  from  the 
United  States  since  the  date  of  the  said  bond  as  navy  agent,  by  reason  whereof 
the  condition  of  the  said  bond  had  become  broken,  and  the  said  debt  become 
due;  and  prayed  process  of  summons  against  the  legal  representatives  of  Haw- 
kins and  Dick,  deceased,  and  against  Nathaniel  Cox,  and  that  judgment  may 
be  rendered  against  them  for  the  said  debt  with  interest  and  cost.  A  copy  of 
the  bond,  duly  authenticated,  is  annexed  to  the  petition,  and  citations  were  is- 
sued against  the  legal  representatives  of  J.  H.  Hawkins,  deceased,  and  of  John 
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Dick,  deceased  (without  naming  or  designating  them  in  any  other  manner), 
and  against  Nathaniel  Cox. 

.  As  to  the  representatives  of  Hawkins,  the  citation  was  returned  not  found ; 
and  as  to  the  representatives  of  John  Dick,  it  was  returned  served,  and  the  like 
return  as  to  Cox.  Cox  appeared  and  answered,  denying  that  the  sum  of 
$15,553.18  is  due  from  the  sureties,  as  stated  in  the  petition,  alleging  that  he 
has  paid,  since  the  decease  of  Hawkins,  $7,317.54,  which  had  been  allowed  at 
the  treasury  of  the  United  States;  leaving  a  balance  only  of  $8,235.64.  And, 
according  to  the  course  of  practice  in  Louisiana,  he  represents  that  the  succes- 
sion of  his  co-surety,  John  Dick,  is  solvent,  and  demands  that  the  United  States 
divide  their  action  by  reducing  their  demand  to  the  amount  of  the  share  and 
proportion  due  by  each  surety,  which  was  overruled  by  the  court.  Nathaniel 
Dick  and  James  Dick  appear  and  answer  that  they  are  two  of  three  heirs  of 
John  Dick,'  and  in  no  event  bound  for  more  than  two-thirds  of  any  debt  of 
John  Dick,  and  deny  that  the  debt  is  in  any  manner  due  by  the  estate  of  John 
Dick;  but  should  the  same  be  proved,  they  say  they  have  received  no  more 
than  $4,000  of  the  estate  of  John  Dick,  and  are  liable  for  no  more  than  $2,000 
each,  and  pray  judgment  and  trial  by  jury.  The  cause  was  tried  by  a  jury,  and 
a  general  verdict  for  $20,000  found  for  the  plaintiffs,  being  the  amount  of  the 
penalty  in  the  bond.  Upon  which  the  court  gave  judgment  against  the  estate 
of  John  Dick  and  Nathaniel  Cox,  jointly  and  severally,  for  the  sum  of  $20,000, 
with  six  per  cent,  interest  from  the  2d  day  of  January,  1830,  until  paid ;  and 
also  gave  judgment  against  Nathaniel  Dick  and  James  Dick  for  the  sum  of 
$10,000  each,  with  interest,  etc.  In  the  course  of  the  trial,  a  bill  of  exceptions 
was  taken  to  the  opinion  of  the  court,  in  rejecting  evidence  offered  on  the  part 
of  Cox,  in  support  of  his  answer,  setting  up  the  payment  of  $7,317.54,  made  by 
him  after  the  death  of  Hawkins. 

§  401.  Ajvdgment  for  a  greater  amfiount  than  is  demanded  in  the  petition  is 
erroneous. 

It  is  deemed  unnecessary  to  notice  the  numerous  and  palpable  errors  contained 
in  this  record ;  that  which  arises  from  the  entry  of  the  judgment  is  insuperable. 
It  is  diflBcult  to  conceive,  unless  through  mistake,  how  such  a  judgment  could 
be  entered.  The  demand  in  the  petition  is  only  $15,553.18.  The  verdict  of 
the  jury  is  $20,000 ;  and,  upon  this,  a  judgment  is  entered  up,  against  the  estate 
of  John  Dick  and  Nathaniel  Cox,  jointly  and  severally,  for  $20,000,  and  a  judg- 
ment also  against  Nathaniel  Dick  and  James  Dick  for  $10,000  each.  Upon  no 
possible  grounds,  therefore,  can  this  judgment  be  sustained.  There  are,  how- 
ever, one  or  two  questions  arising  upon  this  record  which  have  been  supposed 
at  the  bar  to  have  a  more  general  bearing,  which  it  may  be  proper  briefly  to 
notice. 

§  402.  A  transcript  from  the  hooks  of  the  treasury  is  evidence  for  a  surety  of 
the  date  of  credits  in  the  a^ccount  of  his  principal. 

Upon  the  trial,  the  defendant,  N.  Cox,  offered  in  evidence  a  transcript  from 
the  books  of  the  treasury,  duly  authenticated,  purporting  to  be  a  list  of  pay- 
ments made  and  receipts  taken  and  passed  at  the  .treasury  of  the  United  States, 
in  the  name  of  Joseph  H.  Hawkins,  since  the  3d  of  September,  1823,  it  having 
been  previously  shown  that  Hawkins  died  on  the  1st  day  of  October  of  that 
year.  This  evidence  was  offered  in  support  of  the  allegation  in  Cox's  answer 
that  he  had  paid  $7,317.54,  since  the  decease  of  Hawkins,  in  his  capacity  of 
surety.    This  testimony  was  objected  to  by  the  attorney  of  the  United  States, 

on  the  ground  that  no  credits  could  be  allowed  but  such  as  had  been  presented 
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at  the  treasury  and  refused.  The  objection  was  sustained  by  the  court,  and  the 
evidence  rejected.  This  was  supposed,  in  the  court  below,  to  come  within  the 
act  of  congress,  2d  vol.,  LawsTJ.  S.,  595  (1  Stats,  at  Large,  515),  which  declares 
that,  in  suits  between  the  United  States  and  individuals,  no  claim  for  a  credit 
shall  be  admitted  upon  the  trial  (except  under  certain  specified  circumstances, 
not  applicable  to  this  case),  but  such  as  shall  appear  to  have  been  presented  to 
the  accounting  officers  of  the  treasury  for  their  examination,  and  by  them  dis- 
^owed. 

This  transcript  is  not  set  out  in  the  record,  and  we  can  only  judge  of  it  from 
what  is  stated  in  the  bill  of  exceptions;  and  from  this  it  does  not  appear  to  be 
a  case  coming  at  all  within  the  act  of  congress.  It  was  not  offered  as  evidence 
of  any  new  claim  for  a  credit  which  had  not  been  presented  to  the  accounting 
officers  of  the  treasury.  All  the  credits  claimed  had  been  given  at  the  treasury ; 
^nd  the  only  purpose  for  which  it  was  offered  was  to  show  that  such  credits 
were  given  after  the  death  of  Hawkins;  and  although  standing  in  his  name,  the 
payments  could  not  have  been  made  by  him;  and  to  let  in  evidence  to  show 
that  they  were  in  fact  made  by  the  surety.  There  is  no  evidence  in  the  cause 
showing  the  course  of  keeping  the  accounts  at  the  treasury  in  such  cases.  But 
it  is  believed  that  new  accounts  are  never  opened  with  the  sureties.  The 
iicconnting  officers  have  no  means  of  deciding  whether  the  money  is  paid  out 
of  the  funds  of  the  sureties,  or  out  of  those  of  the  principal.  That  is  a  question 
entirely  between  the  sureties  and  the  representatives  of  the  principal.  If  appli- 
cation had  been  made  at  the  treasury,  and  the  accounting  officers  had  trans- 
ferred the  payments,  and  given  credit  to  Cox  instead  of  Hawkins,  it  would  not 
have  changed  the  state  of  the  case,  as  between  the  United  States  and  the  par- 
lies in  the  bond ;  and  as  between  the  sureties  themselves,  it  would  have  decided 
nothing,  ev^n  if  that  was  an  inquiry  that  could  have  been  gone  into  upon  thU 
trial.  But  nothing  done  at  the  treasury,  which  did  not  fall  within  the  scope  of 
the  authority  of  the  accounting  officers  in  settling  accounts,  could  have  been 
received  in  evidence.  In  the  case  of  The  United  States  v.  Buford,  3  Pet.,  29,  it 
was  held  by  this  court  that  an  account  stated  at  the  treasury  department,  which 
does  not  arise  in  the  ordinary  mode  of  doing  business  in  that  department,  can 
derive  no  additional  validity  from  being  certified  under  thd  act  of  congress. 
Such  statements  at  the  treasury  can  only  be  regarded  as  establishing  items  for 
moneys  disbursed  through  the  ordinary  channels  of  the  department  when 
the  transacfeions  are  shown  by  its  books.  If,  then,  the  accounting  officers  of 
the  treasury  could  have  done  nothing  more  than  had  already  been  done,  by 
giving  credit  on  Hawkins'  account  for  payments  alleged  to  have  been  made  by 
Cox  after  his  death,  whence  the  necessity  of  making  any  application  to  the 
treasury  t  It  would  have  been  a  nugatory  act ;  and  the  law  surely  ought  not  to 
be  so  construed  as  to  require  of  a  party  a  mere  idle  ceremony.  The  law  was 
intended  for  real  and  substantial  purposes;  that  the  United  States  should  not 
be  surprised  by  claims  for  credits,  which  they  might  not  be  able  to  meet  and 
explain  in  the  hurry  of  a  trial  But  as  no  new  credit  was  asked  in  this  case,  it 
woold  have  been  useless  to  make  any  application  to  the  treasury  for  the  mere 
purpose  of  being  refused. 

§  408.  Claims  for  credits  not  presented  to  the  treasury  can  be  set  up  hy  defend' 
ant  in  a  suit  by  the  United  States. 

The  evidence  offered  of  Hawkins'  account,  as  navy  agent,  with  the  Branch 
Bank  at  New  Orleans,  was  properly  rejected.  It  was  not  competent  evidence 
in  this  cause,  in  any  point  of  view,  unless  it  was  to  show  that  there  was  a  bal- 
Vol.  IV  — 10  14» 


S  4M.  BONDS — PBNAL. 

jance  in  favor  of  Hawkins,  which  ought  to  go  to  the  credit  of  his  account  with 
the  government.  But  for  this  purpose  it  was  not  admissible,  it  not  having  been 
presented  to  the  accounting  officers  of  the  treasury  for  allowance.  This  was 
setting  up  a  claim  for  a  new  credit,  and  could  not  be  received  according  to  the 
express  provisions  of  the  act  of  congress.  The  proceedings  in  this  cause,  and 
the  manner  in  which  the  judgment  is  entered,  have  been  considered  at  the  bar 
as  affording  a  proper  occasion  for  the  court  to  decide  whether  this  contract  and 
the  liability  of  the  parties  thereupon  are  to  be  governed  by  the  rules  of  the 
civil  law  which  prevail  in  Louisiana,  or  by  the  common  law  which  prevails 
here. 

§  404.  An  official  hond  is  governed  hy  the  common  law  at  the  seat  of  govern' 
tnentj  and  not  the  local  law  of  thepUice  where  executed. 

It  was  contended  on  the  part  of  the  plaintiffs  in  error  that  the  United  States 
were  bound  to  divide  their  action,  and  take  judgment  against  each  surety  only, 
for  his  proportion  of  the  sum  due,  according  to  the  law  of  Louisiana,  consider- 
ing it  a  contract  made  there,  and  to  be  governed  in  this  respect  by  the  law  of 
the  state.  On  the  part  of  the  United  States  it  is  claimed  that  the  liability  of 
the  sureties  must  be  governed  by  the  rules  of  the  common  law ;  and  the  bond 
being  joint  and  several,  each  is  bound  for  the  whole,  and  that  the  contribution 
between  the  co-sureties  is  a  matter  with  which  the  United  States  have  no  con- 
cern. The  general  rule  on  this  subject  is  well  settled,  that  the  law  of  the  place 
where  the  contract  is  made,  and  not  where  the  action  is  brought,  is  to  govern 
in  expounding  and  enforcing  the  contract,  unless  the  parties  have  a  view  to  its 
being  executed  elsewhere,  in  which  case  it  is  to  be  governed  according  to  the 
law  of  the  place  where  it  is  to  be  executed.  2  Burr.,  1077;  4  Term  R,  182;  T 
Term  K,  242 ;  2  Johns.,  241 ;  4  Johns.,  285.  There  is  nothing  appearing  on 
the  face  of  this  bond  indicating  the  place  of  its  execution,  nor  is  there  any  evi- 
dence in  the  case  showing  that  fact.  In  the  absence  of  all  proof  on  that  point,, 
it  being  an  official  bond,  taken  in  pursuance  of  an  act  of  congress,  it  might 
well  be  assumed  as  having  been  executed  at  the  seat  of  government.  But  it  is 
.most  likely  that,  in  point  of  fact,  for  the  convenience  of  parties,  the  bond  was^ 
executed  at  New  Orleans,  .particularly  as  the  sufficiency  of  the  sureties  is 
approved  by  the  district  attorney  of  Louisiana. 

But  admitting  the  bond  to  have  been  signed  at  New  Orleans,  it  is  very  clear 
that  the  obligations  imposed  upon  the  parties  thereby  looked  for  its  execution 
to  the  city  of  Washington.  It  is  immaterial  where  the  services  as  navy  agent 
were  to  be  performed  by  Hawkins.  His  accountability  for  non-performance 
was  to  be  at  the  seat  of  government.  He  was  bound  to  account,  and  the  sure- 
ties undertook  that  he  should  account  for  all  public  moneys  received  by  him, 
with  such  officers  of  the  government  of  the  United  States  as  are  duly  author- 
ized to  settle  and  adjust  his  accounts.  The  bond  is  given  with  reference  to  the 
laws  of  the  United  States  on  that  subject.  And  such  accounting  is  required  to- 
be  with  the  treasury  department  at  the  seat  of  government ;  and  the  navy 
agent  is  bound  by  the  very  terms  of  the  bond  to  pay  over  such  sum  as  may  be 
found  due  to  the  United  States  on  such  settlement;  and  such  paying  over  must 
be  to  the  treasury  department,  or  in  such  manner  as  shall  be  directed  by  the 
jsecretary.  The  bond  is,  therefore,  in  every  point  of  view  in  which  it  can  be 
considered,  a  contract  to  be  executed  at  the  city  of  Washington,  and  the  liabil- 
ity of  the  parties  must  be  governed  by  the  rules  of  the  common  law.  The 
judgment  of  the  court  below  is  reversed,  and  the  cause  sent  back  with  diree- 

.tions  to  issue  a  venire  de  novo. 
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UNITED  STATES  v.  CUTTER, 
(arcuit  Court  for  New  York:  2  Curtis,  617-629.    1856.) 

Statement  of  Facts. —  Cutter  gave  a  bond  with  sureties  for  the  faithful  dis- 
charge of  his  duties  as  navy  agent.  By  the  terms  of  his  commission  he  was 
required  carefully  and  diligently  to  perform  all  the  duties  pertaining  to  the 
office,  apd  to  observe  the  orders  of  the  president  and  secretary  of  the  navy. 
This  is  an  action  on  his  bond,  the  evidence  showing  that  he  was  a  defaulter  to 
the  amount  of  $12,581.57.  Cutter  absconded,  and  service  was  had  on  several  of 
his  sureties.  At  the  trial  copies  of  letters  from  Cutter  to  the  secretary  of  the 
navy,  and  from  the  latter  to  the  former,  were  offered  in  evidence,  and  admitted 
against  the  objections,  (1)  that  they  were  not  annexed  to  any  transcript  of  an 
account;  (2)  some  of  them  were  copies  of  letters  to  Cutter;  (3)  because  Cutter^s 
admissions  were  not  adn^issible  against  his  sureties,  as  he  was  not  a  party  to 
the  suit.  The  sureties  denied  their  liability  for  one  item  of  $18,400,  because 
the  money  had  gone  into  Cutter's  hands  contrary  to  the  regulations  of  the  navy 
department,  and  without  any  order  from  the  president.  It  appeared  that  the 
standing  regulations  of  the  navy  department,  governing  the  requisitions  of  dis- 
bursing officers,  had  been  modified  in  this  instance  by  the  secretary  of  the  navy. 
The  sureties  also  contended  the  bond  covered  only  the  duties  of  navy  agent, 
and  that  thcgr  w«re  not  liable  in  respect  of  disbursements  of  navy  pensions. 

Opinion  by  Cukhb,  J. 

I  have  now  maturely  considered  the  questions  of  law  involved  in  this  case, 
and  will  proceed  to  state  my  opinion  thereon,  and  to  give  such  directions  to  the 
jury  as  will  finally  dispose  of  the  case  in  this  court.  The  first  question  which 
I  have  considered  arises  out  of  the  evidence  respecting  the  circumstances  under 
which  the  two  sums  of  $18,400  came  into  the  hands  of  Cutter.  It  is  not  de- 
nied that  this  was*  public  money  of  the  United  States,  nor  that  it  came  into 
the  hands  of  Cutter  to  be  applied  by  him  as  navy  agent,  to  pay  for  the  build- 
ing of  the  dry  dock  at  the  navy  yard  at  Portsmouth.  But  the  ground  is,  that 
no  order  of  the  president  of  the  United  States  appears  to  have  justified  this 
advance  of  money  to  the  disbursing  officer,  and  that  in  respect  to  one  of  those 
sums  it  was  paid  to  him  without  his  having  produced  the  voucher  required  by 
the  regulation  of  the  navy  department. 

§  405.  The  /act  that  pvhlic  money  has  been  advanced  to  an  officer^  contrary 
to  the  act  of  J823j  does  not  relieve  the  sureties  on  his  official  bond  from  the  con- 
sequences of  a  misappropriaiion  thereof  by  such  officer. 

One  argument  for  the  defendants  is,  that  the  act  of  congress  of  January  31, 
1823,  section  1,  prohibits  an  advance  of  public  money  to  any  disbursing  officer, 
without  the  especial  direction  of  the  president,  and  that  the  government  has 
shown  no  such  especial  direction  in  this  case.  In  Williams  v.  United  States,  1 
How.,  290,  the  supreme  court  had  occasion  to  put  a  construction  on  this  sec- 
tion, and  held  that  general  instructions  by  the  president  to  the  secretary  of  the 
treasury,  to  make  such  advances  to  the  marshals  of  the  United  States  as  the 
secretary  should  deem  proper,  and  the  act  of  the  secretary  in  making  the  ad- 
vance, brought  the  case  under  this  law;  that  such  duties  can  be  performed  by 
the  president  only  through  the  agency  of  the  appropriate  department,  and  the 
act  of  the  head  of  that  department  is,  in  legal  effect,  the  act  of  the  president. 
That  case  differs  from  this,  in  so  far  as  there  was  oral  evidence  in  that  case  of 
some  former  general  directions  of  the  president  No  oral  or  written  evidence 
has  been  given  in  this  case  of  any  directions  by  the  president  to  the  secretary 
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of  the  navy  on  this  subject.  The  question  is,  is  any  such  evidence  necessary? 
The  act  of  congress  which  authorizes  the  construction  of  this  dock  (9  Stat,  at 
Large,  170)  contains  this  language:  "  That  the  secretary  of  the  navy  is  hereby 
directed  to  cause  to  be  constructed  at  each  of  the  navy  yards  at  Kittery,  etc., 
and  the  sum  of  $50,000  is  hereby  appropriated  towards  said  dock  at  Kittery." 
By  a  subsequent  act  (9  Stat,  at  Large,  270,  271),  the  secretary  is  required  to 
make  a  contract  with  one  of  two  sets  of  contractors,  therein  named,  for  build- 
ing and  completing  this  dock.  By  two  subsequent  acts  (9  Stat,  at  Large, 
377-516),  further  appropriations  were  made  for  prosecuting  and  completing 
the  work.  There  can  be  no  doubt,  therefore,  that  the  whole  subject  of  the 
oonstruction  of  this  dock  was  placed  by  congress  under  the  care  of  the  secre- 
tary of  the  navy. 

§  406.  Where  money  is  advanced  to  an  officer  of  the  navy  hy  the  direction  of 
the  secretary  of  the  navyy  the  approval  and  direction  of  the  president  will  be 
presumed. 

In  Wilcox  V.  Jackson,  13  Pet,  498,  the  question  arose  whether  the  president 
had  reserved  from  sale  a  particular  tract  of  land.  The  court  say :  '^  At  the 
request  of  the  secretary  of  war,  the  commissioner  of  the  general  land  oiBce, 
in  1824,  colored  and  marked  upon  the  map  this  very  section,  as  reserved  for 
military  purposes,  and  directed  it  to  be  reserved  from  sale  for  those  purposes. 
We  consider  this,  too,  as  having  been  done  by  authority  of  law ;  for  amongst 
other  provisions  in  the  act  of  1830  (4  Stat,  at  Large,  420),  all  lands  are  ex- 
empted from  pre-emption  which  are  reserved  from  sale  by  order  of  the  presi- 
dent. The  president  speaks  and  acts  through  the  heads  of  the  several 
departments,  in  relation  to  the  subjects  which  appertain  to  their  respective 
duties.  Both  military  posts  and  Indian  affairs,  including  agencies,  belong  to 
the  war  department.  Hence,  we  consider  the  act  of  the  war  department,  in 
requiring  this  reservation  to  be  made,  as  being,  in  legal  contemplation,  the  act 
of  the  president;  and,  consequently,  that  the  reservation  thus  made  was,  in 
legal  effect,  a  reservation  made  by  order  of  the  president,  within  the  terms  of 
the  act  of  congress."  I  am  unable  to  distinguish  the  question  in  this  case 
from  that  arising  in  Wilcox  v,  Jackson.  Here,  the  secretary  of  the  navy  not 
only  had  committed  to  him  generally  the  subject  of  naval  affairs,  but  the  con- 
struction of  this  dock  was  expressly  placed  under  his  care  by  the  acts  of  con- 
gress authorizing  its  erection.  In  reference  to  this  subject  it  may  be  said,  with 
even  more  propriety  than  in  Wilcox  v.  Jackson,  that  whatever  the  president  is 
to  do  he  is  to  do  through  and  by  the  secretary.  This  money  was  advanced  to 
Cutter,  in  each  instance,  by  the  order  of  the  secretary.  So  far  as  the  authority 
of  the  president  was  necessary,  I  must  consider  him  as  speaking  and  acting 
through  the  secretary,  to  whom  the  subject  was  committed  by  congress.  I 
must  presume,  in  the  absence  of  all  evidence,  that  the  advances  made  were 
with  his  approbation  and  under  his  direction,  within  the  meaning  of  the  act  of 
congress. 

But  if  this  were  otherwise, —  if  the  especial  personal  direction  of  the  presi- 
dent were  necessary  to  bring  the  advance  within  the  act  of  1823, —  I  should  have 
great  difficulty  in  holding  that  the  absence  of  that  direction  would  prevent  the 
sureties  from  being  responsible  for  public  money  actually  received  by  the  navy 
agent.  It  came  into  his  hands  to  be  applied  to  the  uses  of  the  government. 
He  was  bound  so  to  apply  it.  His  failure  to  do  so  was  unfaithful  conduct  in 
his  office.  And  for  all  unfaithful  conduct  by  him  tfaie  sureties  are  responsible, 
unless  it  appears  that  a  particular  transaction  is  not  within  their  contract.    Re- 
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dnced  to  its  real  substance,  the  argument  in  their  favor  is  that,  though  they 
v^ere  responsible,  according  to  the  terms  of  their  bond,  that  Cutter  should 
faithfully  perform  the  duties  of  navy  agent,  it  is  not  a  duty  of  a  navy  agent 
faithfully  to  apply  public  moneys  vrhich  come  to  his  hands  contrary  to  the 
command  of  this  act  of  congress.  Now,  the  second  section  of  this  act,  and 
another  act  containing  provisions  similar  to  that  of  its  third  section,  have  been 
under  the  consideration  of  the  supreme  court ;  and  it  has  been  held  that  these 
provisions  of  law  are  merely  directory  to  the  officers  of  the  government,  and 
make  no  part  of  the  contract  with  the  surety ;  that  they  are  created  by  the 
government  for  its  own  security,  and  to  regulate  the  conduct  of  its  own 
affairs,  and  that,  thoagh  the  surety  may  place  confidence  in  the  agents  of  the 
government,  and  expect  them  to  observe  the  prescribed  regulations,  he  has  the 
same  means  of  judgment  as  to  their  fidelity  in  office  as  the  government  itself 
has,  and  the  latter  does  not  undertake  to  guaranty  that  fidelity.  United  States 
V.  Kirkpatrick,  9  Wheat.,  720  (§§  419-422,  infra) ;  United  States  v.  Vanzandt, 
11  Wheat.,  184  (§§  772,  773,  infra):  Smith  v.  United  States,  5  Pet,  292;  Dox 
«.  Postmaster-General,  1  Pet.,  318  (^'§  769-771,  infra). 

I  perceive  no  sound  distinction  in  this  respect  between  the  first  section  of  the 
act  now  under  consideration  and  the  second  and  third  sections  which  have  been 
thus  interpreted.  The  former  relates  to  placing  money  in  the  hands  of  the 
officer;  the  latter  to  allowing  it  to  remain  there  and  his  continuance  in  office. 
Each  of  these  regulations  would,  if  observed,  tend  to  diminish  the  responsi- 
bility of  the  surety  and  to  save  him  from  loss.  If  it  be  not  a  part  of  his  con- 
tract that  one  should  be  observed,  neither  is  it  that  the  other  should  be. 
Indeed,  in  the  case  of  Minor  v.  Mechanics'  Bank  of  Alexandria,  1  Pet.,  46,  the 
supremo  court  held  that,  even  if  the  president  and  directors  of  a  bank  were  to 
oonspire  with  the  cashier  to  enable  him  to  misappropriate  the  money  of  the 
bank,  this  would  not  save  his  sureties,  which  clearly  shows  that  the  obligee 
does  not  guaranty  to  the  sureties  the  faithful  observance  by  others  of  those 
precautions  which,  if  observed,  would  tend  materially  to  their  security.  And 
these  views  apply  also  to  the  argument  grounded  on  the  failure  to  observe  the 
regulation  of  the  department  requiring  the  production  of  the  triplicate  bill, 
before  remitting  the  money.  This  was  a  regulation  made  by  the  government 
for  its  own  security  in  the  conduct  of  its  business,  which  formed  no  part  of  the 
contract  of  the  surety ;  it  was  clearly  in  the  power  of  the  secretary  to  dispense 
with  it,  if  he  thought  it  needful  to  do  so;  and  the  failure  to  observe  it  consti- 
tutes no  defense.  Nor  does  the  fact  that  two  sums  of  $18,400,  instead  of  one, 
were  advanced  to  Cutter,  in  any  view  which  may  be  taken  of  the  evidence, 
amount  to  a  defense.  If  this  was  done  inadvertently  and  through  laches,  it  is 
settled  by  the  cases  above  cited  that  the  laches  of  its  officers  cannot  prejudice 
the  government.  Whether  by  laches  or  design  these  two  sums  came  to  the 
hands  of  Cutter,  it  was  public  money  received  by  him  in  his  capacity  of  navy 
agent,  and  which  he  was  bound  in  that  capacity  to  apply  to  the  uses  of  the 
United  States.  His  misappropriation  of  it  was  unfaithful  conduct  as  a  navy 
agent,  and  for  this,  by  the  terms  of  their  contract,  the  sureties  are  responsible. 
§  407.  Payment  of  fiavy  pensions  assigned  to  a  navy  agent;  sureties  liable. 
The  next  inquiry  is  whether  these  sureties  were  responsible  for  the  faithful 
application  by  Cutter  of  the  funds  intrusted  to  him  for  the  payment  of  navy 
pensions.  In  the  case  of  Browne  v.  United  States,  1  Curt.,  15,  I  had  occasion 
to  examine  the  question  whether  the  employment  to  pay  navy  pensions  con- 
atitated  a  distinct  office,  under  the  constitution  and  laws  of  the  United  States* 
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I  came  to  the  conclusion  that  it  did  not;  that  this  duty  was  assigned  by  the 
secretary  of  the  navy  to  the  navy  agents  as  part  of  their  duties  as  navy 
agents.  To  this  conclusion  I  now  adhere.  The  terms  of  Cutter's  commission 
as  navy  agent  authorize  and  require  him  ^^  carefully  and  dih'gently  to  discharge 
the  duties  of  navy  agent,  by  doing  and  performing  all  manner  of  things  there- 
unto appertaining;  and  he  is  to  observe  and  follow  the  orders  and  directions 
which  he  may  from  time  to  time  receive  from  the  president  of  the  United 
States  and  the  secretary  of  the  navy."  The  terms  of  the  commission  are, 
therefore,  broad  enough  to  include  all  duties  which  might  from  time  to  time 
be  assigned  to  the  officer  by  the  orders  of  the  secretary  of  the  navy,  provided 
they  are  among  the  things  which  by  law  may  appertain  to  the  office.  As  was 
observed  in  Browne  v.  United  States,  no  other  description  of  the  duties  and 
powers  of  this  office  is  known  to  me,  except  that  contained  in  the  act  of  March 
8,  1809,  section  3  (2  Stat,  at  Large,  536),  to  make  contracts  or  for  the  purchase 
of  supplies,  or  for  the  disbursement,  in  any  manner,  of  moneys  for  the  use  of 
the  navy  of  the  United  States.  There  can  be  no  doubt  that  moneys  paid  to 
officers  and  seamen  as  pensions  are  disbursed  for  the  use  of  the  navy  of 
the  United  States,  and  that  it  is  within  the  terms  of  the  commission  is- 
sued to  Cutter,  for  the  secretary  of  the  navy  to  order  him  to  pay  them. 
When  such  an  order  had  been  made,  the  faithful  disbursement  of  the  public 
moneys  intrusted  to  him  for  this  purpose  became  part  of  his  duties  as  navy 
agent,  and  as  such  within  the  terms  of  the  contract  of  his  sureties  that  he 
would  faithfully  perform  all  the  duties  of  navy  agent.  The  cases  bear  a  very 
close  resemblance  to  Minor  v.  Mechanics'  Bank  of  Alexandria,  1  Pet.,  72.  In 
that  case  a  by-law  of  the  bank  provided  that  '^  the  cashier  shall  do  and  per- 
form all  other  duties  that  may  from  time  to  time  be  required  of  him  by  the 
president  or  board  of  directors  relative  to  the  affairs  of  the  institution."  When 
Minor  was  appointed  cashier,  the  duties  of  teller  were  also  assigned  to  him. 
Though  the  office  of  teller  and  the  distinct  accounts  which  belonged  to  it  were 
still  kept  up,  the  court  held  that  the  duties  of  teller  thenceforth  became  part 
of  the  duties  of  cashier,  and  the  sureties,  who  had  undertaken  for  the  faithful 
performance  of  the  duties  of  cashier,  were  responsible  also  for  the  performance 
of  those  duties  which  had  previously  belonged  to  the  office  of  teller.  That  his 
bond  as  cashier  must  be  construed  to  cover  all  defaults  in  duty  annexed  to  the 
office  from  time  to  time  by  those  authorized  to  make  such  annexation. 

§  408.  Copies  of  letters  of  a  navy  agent  to  the  navy  department  admissible 
against  t/ie  sureties.  Whether  admissions  of  the  principal  are  admi'ssihle  against 
the  sureties. 

The  remaining  inquiry  is,  whether  the  copies  of  the  correspondence  were  rightly 
admitted.  Yery  little  practical- importance  can  be  attached  to  this  inquiry  in 
this  case,  because  the  letters  bore  only  on  the  question  of  Cutter's  being  a  de- 
faulter, and  as  the  state  of  his  accounts,  as  settled  at  the  treasury,  was  fully 
shown,  by  unexceptionable  evidence,  the  admission  or  rejection  of  the  letters 
became  immaterial.  But  I  think  they  were  rightly  admitted.  The  act  of  con- 
gress of  September  15,  1789  (1  Stat,  at  Large,  69,  sec.  5),  provides  that  the 
secretary  of  state  shall  cause  a  seal  of  office  to  be  made,  etc.,  *'  and  all  copies  of 
records  and  papers  in  the  said  office,  authenticated  under  the  said  seal,  shall  be 
evidence  equally  as  the  original  record  or  paper."  By  the  act  of  February  22, 
1849  (9  Stat,  at  Large,  347,  sec.  3),  it  was  enacted  that  "  copies  of  books,  papers, 
documents  and  records  in  the  war,  navy,  treasury  and  postoffice  departments, 
and  in  the  attornej'^-general's  office,  may  be  certified  in  the  same  manner,  and 
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'with  the  same  effect,  as  those  in  the  department  of  state."  This  correspond- 
ence, which  consisted  of  letters  to  and  from  Cutter,  was  so  certified.  But  it  is 
objected  that  the  copies  of  the  letters  to  Cutter  are  not  admissible,  because 
they  are  only  copies  of  copies ;  that  if  the  copies  which  are  in  the  navy  depart- 
ment had  been  produced,  they  would  not  be  admissible  without  accounting  for 
the  failure  to  produce  the  originals  in  the  possession  of  Cutter.  But  when  it 
was  admitted  that  Cutter  was  an  absconding  defaulter,  and  that  his  place  of 
Abode  was  unknown  to  the  district  attorney,  the  failure  to  produce  the  orig- 
inals is  accounted  for. 

It  was  further  objected  that  Cutter's  admissions  are  not  evidence  against  his 
sureties.  I  am  inclined  to  think  the  mere  naked  admissions  of  the  principal, 
not  made  in  the  course  of  any  business,  or  as  parts  of  any  acts  with  which  the 
surety  is  connected  by  his  contract,  cannot  be  received  in  evidence  against  the 
surety.  The  laws  on  this  subject  are  collected  in  1  Phil,  on  Ev.,  297,  390,  and  in 
Cowen  &  HilPs  notes,  vol.  3,  pp.  241-245.  There  are  cases  which  go  so  far  as 
to  admit  the  declarations  of  the  principal  as  evidence  against  the  surety,  with- 
out restriction  as  to  the  time  or  circumstances  under  which  they  were  made. 
There  is  also  another  class  of  cases,  in  which  it  is  held  that  a  judgment  against 
the  principal  is  evidence  against  the.  surety  of  the  demand  which  it  estab- 
lishes. Drummond  v.  Prestman,  12  Wheat.,  515;  Heard  v.  Lodge,  20  Pick.,  53. 
But  in  this  case  it  is  only  needful  to  say  that  the  letters,  both  of  the  secretary 
and  Cutter,  are  not  mere  naked  declarations.  They  are  demands  on  the  one 
part  for  payment,  and  on  the  other  part  replies  to  that  demand.  They  are 
strictly  part  of  the  res  gesim  in  the  administration  of  that  office,  for  the  faith- 
ful conduct  of  which  the  sureties  were  bound.  And  such  are  admissible  in 
evidence  against  the  sureties,  upon  the  same  principle  that  his  accounts  ren- 
dered to  the  department  are  admissible. 

I  have  now  considered  all  the  questions  raised  in  this  case.  I  am  of  opinion 
that  there  should  be  a  verdict  rendered  for  the  plaintiff .  Upon  this  verdict  judg- 
ment must  be  rendered  for  the  amount  of  the  penalty  of  the  bond,  to  be  dis- 
charged on  payment  of  the  amount  actually  due ;  that  is  to  say,  the  two  sums  of 
$12,581.57  and  $1,437.52,  amounting  to  the  sum  of  $14,019.09,  with  interest 
from  the  date  of  the  writ.  See  Farrar  v.  United  States,  5  Pet.,  373  (§§  489- 
494,  *n/ra);  Ives  v.  Merchants'  Bank,  12  How.,  159. 

UNITED  STATES  v.  BOYD. 
(15  Peters,  187-209.    1841.) 

Erbob  to  TJ.  S.  Circuit  Court,  District  of  Mississippi 

Opinion  by  Mr.  Justicb  Catron. 

Statement  of  Facts. —  This  was  an  action  of  debt  brought  upon  a  bond  with 
the  following  recital  and  condition,  dated  June  15,  1837:  ^^The  condition  of 
the  foregoing  obligation  is  such,  that  whereas  the  president  of  the  United  States 
hath,  pursuant  to  law,  appointed  the  said  Gordon  D.  Boyd  receiver  of  public 
moneys  for  the  district  of  lands  subject  to  sale  at  Columbus,  in  the  state  of 
Mississippi,  for  the  term  of  four  years  from  the  27th  day  of  December,  1836: 
Now,  therefore,  if  the  said  Gordon  D.  Boyd  shall  faithfully  execute  and  dis* 
charge  the  duties  of  his  office,  then  the  above  obligation  to  be  void  and  of  none 
effect,  otherwise  it  shall  abide  and  remain  in  full  force  and  virtue."  The  de- 
fendants craved  oyer  of  the  bond,  condition,  etc. ;  and  pleaded  performance  of 
the  condition. 
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By  a  replication  the  plaintiffs  assigned  two  breaches. 

1.  That  said  Boyd,  after  the  27th  day  of  December,  1836,  received  in  his  offi- 
cial capacity  $59,622,  which  he  failed  to  pay  over  to  the  United  States,  as  he- 
was  bound  to  do  by  law.  2.  That  said  Boyd,  on  the  27th  day  of  December, 
1836,  and  at  divers  days  between  that  day  and  the  30th  day  of  September,  1837,. 
received  $59,622  as  receiver,  which  sum  remained  in  his  hands  on  the  30th 
day  of  September,  1837;  and  that  he  failed  to  pay  the  same  pursoant  to  his^ 
instructions  from  the  secretary  of  the  treasury,  as  he  was  bound  to  do  by  law,, 
and  the  duties  of  his  office.  To  this  replication  the  defendants  demurred;  and 
the  court  below  sustained  the  demurrer. 

§  40  9,  Thcmgh  hy  the  terms  of  their  bond  sureties  be  not  responsible  forprior^ 
defaiUts,  they  are  liable  for  moneys  retained  and  subsequently  demanded  by  gov- 
ernment. 

The  first  question  arising  on  the  pleadings  is,  whether  the  sureties  of  Boyd 
are  bound  for  defalcations  between  the  27th  of  December,  1836,  the  date  of  the 
appointment,  and  the  15th  day  of  June,  1837,  the  date  of  the  bond.  The  con- 
dition of  the  bond  is  prospective,  and  in  its  last  clause  does  not  differ  in  effect 
from  that  passed  on  in  the  case  of  Farrar  v.  United  States,  5  Pet.,  374,  389. 
In  that  case  William  Kector  had  been  appointed  surveyor  of  public  lands,  and 
given  bond  with  sureties,  conditioned,  "  If  the  said  William  Rector  shall  faith- 
fully execute  and  discharge  the  duties  of  his  office,  then  said  bond  to  be  void," 
etc.  Hector  had  been  appointed  and  commissioned  as  surveyor  on  the  20th 
February,  1823.  The  bond  bore  date  the  7th  day  of  August,  1823.  The  prom- 
inent question  presented  on  the  trial  was,  whether  the  sureties  of  Hector  were 
liable  for  moneys  received  by  him  as  surveyor,  and  appropriated  to  his  own  use, 
after  his  appointment,  and  before  the  execution  of  the  bond;  on  which  the 
court  held  that  the  sureties  could  only  be  made  answerable  for  moneys  in  Rec- 
tor's hands  at  the  date  of  the  bond,  which  were  held  by  him  in  his  official  ca- 
pacity, in  trust  for  the  government,  and  not  for  moneys  previously  appropriated 
to  his  own  use.  Say  the  court:  "If  intended  to  cover  past  dereliction,  the- 
bond  should  have  been  made  retrospective  in  its  language.  The  sureties  have- 
not  undertaken  against  his  past  misconduct.^'  But  the  failure  of  the  receiver 
to  account,  and  pay  quarterly,  as  prescribed  by  the  rules  of  the  treasury  de- 
partment; or  monthly,  if  the  sum  of  $10,000  had  been  received  during  any  one? 
month,  was  no  legal  defalcation  of  which  the  sureties  can  avail  themselves. 
Laches  are  not  imputable  to  the  government.  The  regulations  requiring  set- 
tlements to  be  made  by  its  officers  at  short  periods  are  designed  for  the  protec- 
tion of  the  government,  and  merely  directory  to  the  officers,  and  form  no  part 
of  the  contract.  Such  is  the  settled  doctrine  of  this  court,  as  holden  in  the 
United  States  v.  Kirkpatrick,  9  Wheat.,  720  (§§  419-422,  infra) ;  United  States 
V,  Vanzandt,  11  Wheat.,  184,  and  United  States  v.  NichoU,  12  Wheat,  509 
(§§  671-673,  infra).  It  follows  the  averment  in  the  replication,  that  Boyd,, 
from  the  27th  of  December,  1836,  to  the  30th  of  September,  1837,  had  received 
on  behalf  of  the  United  States  the  sum  of  $59,622,  which  sum,  at  the  last 
date,  remained  in  his  hands,  and  for  which  he  then  failed  to  account,  as  bound 
to  do  by  law,  and  the  duties  of  his  office,  is  a  good  breach  of  the  condition,  and 
^ell  assigned ;  it  matters  not  at  what  time  the  moneys  had  been  received,  if,, 
after  the  appointment,  they  were  held  by  the  officer  in  trust  for  the  United 
States,  and  so  continued  to  be  held,  at,  and  after,  the  date  of  the  bond.  That 
they  were  so  holden  at  the  end  of  the  third  quarter  of  1837  is  admitted  by  the- 

demurrer. 
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§  410.  The  lialnlify  of  a  surety  cannot  he  extended  by  implication. 

It  is  insisted  on  behalf  of  the  United  States,  that,  aside  from  the  foregoing, 
considerations,  the  sureties  are  bound  equally  with  the  principal  in  the  bond^ 
on  the  ground  that  the  condition,  on  settled  legal  principles,  and  by  implication^ 
is  retrospective,  and  covers  all  defaults  of  the  o£Scer  from  the  date  of  the  com- 
mission ;  because  it  is  recited,  and  part  of  the  obligation,  that  Boyd  had  been 
appointed  receiver  for  four  years,  from  the  27th  day  of  December,  1836.  We 
have  with  much  care  considered  this  position,  and  think  it  cannot  be  sustained. 
This  court  held,  in  Miller  v.  Stuart,  9  Wheat.,  702  (§§  729-735,  infra\  that  the 
liability  of  a  surety  is  not  to  be  extended,  by  implication,  beyond  the  terms  of 
his  contract;  that  his  undertaking  is  to  receive  a  strict  interpretation,  and  not 
to  extend  beyond  the  fair  scope  of  its  terms ;  and  that  the  whole  series  of  au- 
thorities proceeded  on  this  ground.  The  principal  ones  relied  on  in  that  case 
have  been  relied  on  in  the  present ;  and  we  think  the  principles  settled  by  them 
preclude  the  court  from  maintaining  that  the  sureties  are  liable  by  implica- 
tion, contrary  to  the  plain  prospective  obligation  of  the  bond,  '*  that  the  said 
Boyd  shall  faithfully  execute  and  discharge  the  duties  of  his  office."  In  the  lan- 
guage of  the  court  in  Farrar  v.  United  States,  6  Pet.,  889  (§§  489-494,  infra) : 
"  If  intended  to  cover  past  dereliction,  the  bond  should  have  been  made  ret- 
rospective in  its  language." 

§  41 1.  The  rules  which  prevail  in  the  courts  of  a  state  control  pleadings  in 
United  States  courts  in  that  state. 

Some  difficulty  has  been  presented  in  regard  to  the  form  of  the  replication^ 
testing  it  by  the  common  law  principles  of  pleading.  It  avers  several  breaches. 
The  cause,  however,  comes  by  writ  of  error  from  the  district  of  Mississippi ; 
and  the  modes  of  proceeding  of  that  state  govern  the  pleadings.  By  the  act  of 
1822,  section  2,  found  in  the  Revised  Code  of  Mississippi,  614,  any  number  of 
breaches  may  be  assigned ;  and  by  section  6,  when  a  demurrer  shall  be  joined^ 
in  any  action,  no  defect  in  the  pleadings  shall  be  regarded  by  the  court,  unless 
specially  alleged  in  the  demurrer  as  causes  thereof.  That  several  breaches  had 
been  assigned  is  not  alleged  as  a  special  cause  of  demurrer,  and  therefore  could 
not  have  been  noticed  by  the  court,  had  no  provision  existed  justifying  more 
breaches  than  one ;  even  had  such  replication  been  contrary  to  the  strict  rules 
of  pleading  by  the  common  law. 

It  is  proper  to  remark  that,  when  this  cause  is  remanded  to  the  circuit  court 
for  further  proceedings  to  be  had  therein,  it  will  be  in  the  condition  it  would 
have  been  had  that  court  overruled  the  demurrer,  and  subject  to  additional 
pleadings,  or  an  amendment  of  the  present  ones,  according  to  the  rules  and 
practice  of  the  circuit  court,  and  on  such  terms  as  it  may  impose. 

We  order  that  the  judgment  be  reversed,  the  demurrer  overruled,  and  that 
judgment  be  entered  by  the  circuit  court  for  the  penalty  of  the  bond  in  favor 
of  the  United  States  against  the  defendants,  to  be  discharged  by  the  assess- 
ment of  damages  on  the  second  breach  in  the  replication,  unless  the  pleadings, 
on  leave  granted,  be  amended,  in  prevention  of  such  judgment  and  assessment 
of  damages. 

UNITED  STATES  r.  BOYD. 
(5  Howard,  29-51.    1846.) 

Erbob  to  H.  S.  Circuit  Court,  Southern  District  of  Mississippi. 
Opinion  by  Mb.  Justioe  Nelson. 

Statement  of  Facts. — The  plaintiffs  brought  an  action  of  debt  against  the 
defendants  in  the  court  below  upon  a  receiver's  bond  in  the  district  of  Missis- 
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sippi  for  defalcation  in  office,  and  in  which  the  latter  obtained  the  verdict.  The 
declaration  was  in  the  usual  form  for  the  penalty,  to  which  several  of  the  de- 
fendants, after  craving  oyer,  pleaded  performance.  The  bond  bore  date  the 
15th  June,  1837,  in  the  penalty  of  $200,000,  and  after  reciting  that  Boyd  had 
been  appointed  receiver  for  the  term  of  four  years  from  the  27th  December, 
1836,  the  condition  was  that  he  should  faithfully  execute  and  discharge  the 
duties  of  the  office.  The  plaintifiFs  in  their  replication  assigned  for  breach  that 
:after  the  27th  December,  1836,  and  while  he  was  receiver,  and  as  such,  the  said 
Boyd  received  divers  large  sums  of  the  public  moneys,  amounting  to  the  sum  of 
$59,622.60,  and  which  he  had  failed  and  neglected  to  pay  over  to  the  govern- 
ment. To  this  replication  the  defendants  demurred,  and  therefore  the  plaint* 
iffs  put  in  an  amended  replication,  and  in  which  a  second  breach  was  assigned, 
alleging  that  the  said  Boyd,  after  27th  December,  1836,  and  on  divers  days  and 
times  between  that  day  and  the  30th  day  of  December,  1837,  while  he  was  re- 
ceiver of  the  public  moneys,  and  as  such  received  divers  large  sums  of  the  pub- 
lic moneys,  amounting  in  the  whole  to  the  sum  of  $59,622.60;  and  further,  that 
this  sum  remained  in  the  hands  of  the  said  Boyd  as  such  receiver  on  the  30th. 
September,  1837,  and  that  he  then  and  there  wholly  failed  and  neglected  to 
pay  over  the  same. 

To  this  amended  replication  the  defendants  demurred  and  assigned  for  causes : 
1.  That  the  breaches  set  forth  did  not  state  the  time  when  the  said  Boyd,  as 
such  Receiver,  received  the  moneys  mentioned  therein,  nor  whether  the  said  sum 
was  received  before  or  after  the  day  of  the  date  of  the  bond.  2.  That  the  said 
breaches  did  not  state  that  the  said  Boyd  failed  or  neglected  to  pay  over  the 
money  received  by  him  as  such  receiver  at  any  time  after  the  date  of  the 
bond. 

The  plaintiffs  joined  a  demurrer,  and  the  court  below  gave  judgment  for  the 
defendants.  The  cause  came  up  to  this  court  on  a  writ  of  error,  upon  which 
the  judgment  was  reversed  and  the  case  remanded  for  further  proceedings. 
When  the  cause  came  back  to  the  court  below,  Boyd,  after  craving  oyer,  pleaded 
separately  performance,  and  to  the  replication  assigning  breaches  he  rejoined, 
setting  forth  a  former  recovery  in  assumpsit  in  bar  of  the  action  against  him  — 
to  which  the  plaintiffs  answered  nid  tiel  record.  This  issue  being  found  for  the 
defendant  he  was  discharged  without  day.  The  other  defendants  then  put  in  a 
rejoinder  to  the  amended  replication  of  the  plaintiffs,  and  alleged  that  the  said 
Boyd  did  not,  as  receiver,  receive  any  public  moneys  at  the  time  of  the  executioa 
of  said  bond  or  at  any  time  thereafter  and  before  the  commencement  of  the 
suit,  and  that  no  public  moneys  of  the  United  States  for  the  payment  of  which 
the  defendants  were  chargeable  by  virtue  of  their  bond  remained  in  the  hands 
of  the  said  Boyd  as  such  receiver  at  the  time  of  the  execution  of  the  bond  or  at 
any  time  thereafter  and  before  the  commencement  of  the  suit,  which  the  said 
Boyd  had  failed  or  neglected  to  pay  over  to  the  government.  To  this  rejoinder 
the  plaintiffs  demurred,  and  the  defendants  joined  in  the  demurrer.  The  court 
below  gave  judgment  for  the  plaintiffs,  but  allowed  the  defendants  to  amend, 
which  was  done  accordingly,  and  in  the  amended  rejoinder  they  aver  that  no 
public  moneys  of  the  United  States  came  to  the  hands  of  the  said  Boyd  as  such 
receiver  after  the  execution  of  the  said  bond,  nor  were  there  any  such  public 
moneys  for  the  payment  of  which  the  defendants  were  chargeable  by  virtue  of 
the  said  bond  received  by  him  prior  to  the  execution  of  the  same  remaining  ia 
the  hands  of  said  receiver  in  his  official  capacity  at  the  time  of  the  executioa 
of  said  bond  or  at  any  time  thereafter,  which  had  not  been  paid  or  accounted 
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for  according  to  law  before  the  commencement  of  the  suit  upon  which  issue 
was  taken. 

On  the  trial  the  plaintiffs  gave  in  evidence  two  treasury  transcripts,  one 
dated  February  27,  1838,  adjusting  a  balance  against  Boyd  as  receiver  of 
$59,622.60,  due  to  the  government  on  the  80th  September,  1837,  the  other  dated 
September  17,  1838,  adjusting  a  like  balance  against  him  of  that  date.  The 
plaintiffs  also  gave  in  evidence  the  returns  of  Boyd  as  such  receiver  to  the 
treasury  department  containing  the  account  current  as  kept  by  him  with  the 
government,  covering  a  period  from  December  31, 1836,  to  September  25, 1837; 
and  which  agreed  substantially  with  the  balance  due,  as  shown  by  the  treasury 
transcripts.  They  were  made  monthly  to  the  department.  Upon  this  the 
plaintiffs  rested. 

The  defendants  then  proved  that  no  lands  had  been  entered  or  sold  at  the 
office  of  the  registers,  at  Columbus,  or  receiver's  certificates  issued  by  the  re- 
ceiver (Boyd),  after  the  29th  of  May,  1837.  The  last  tract  of  land  sold  was 
entered  on  that  day.  This  was  proved  by  the  register  and  confirmed  by 
the  records  on  file  in  the  land  office.  It  was  further  proved,  that  while  the 
sales  of  the  public  lands  were  going  on  at  Columbus,  and  in  the  month  of 
January  or  February,  1837,  Boyd  permitted  one  Pearle  to  enter  lands  to 
the  amount  of  some  $12,000  or  $15,000,  without  paying  any  money  for  the 
same,  taking  only  his  checks  upon  the  Planters'  Bank  in  the  vicinity,  which 
were  uniformly  dishonored  as  soon  as  presented  for  payment.  It  further 
appeared  that  Boyd  himself,  while  such  receiver,  and  before  the  execution  of 
the  bond  in  question,  made  entries  in  his  own  name,  and  in  the  name  of  others 
for  his  benefit,  of  a  large  quantity  of  the  public  lands  at  the  register's  office,  and 
gave  the  usual  certificates  for  that  purpose,  without  paying  for  the  same,  except 
by  simply  charging  himself  in  his  accounts  with  the  receipt  of  so  much  money. 

In  the  course  of  the  trial,  evidence  was  given  that  a  person  by  the  name  of 
Garesche  appeared  at  Columbus,  in  May,  1837,  claiming  to  be  an  agent  from 
the  land  office  department,  authorized  to  examine  the  books  and  accounts  of 
certain  land  offices,  of  which  that  at  Columbus  was  one ;  he  produced  a  letter 
from  the  department  of  his  appointment,  which  was  recognized  as  genuine,  and 
thereupon  the  offices  of  the  register  and  receiver  were  examined.  The  defalca- 
tion of  Boyd  was  discovered  by  the  agent,  who  communicated  it  to  the  register, 
but  enjoined  secrecy.  The  counsel  for  the  plaintiffs  objected  to  the  competency 
of  the  evidence  offered  to  prove  the  agency  of  Oaresche,  but  the  objection  was 
overruled,  and  the  decision  of  the  court  excepted  to.  The  defendants  then 
offered  Boyd,  the  receiver,  as  a  witness,  and  with  a  view  to  remove  all  objec- 
tions, on  the  ground  of  interest,  releases  were  executed  from  them  to  him,  dis- 
charging him  from  all  liability  in  case  a  judgment  should  be  rendered  against 
them.  They  also  produced  a  certificate  of  the  clerk,  stating  that  an  amount  of 
money  had  been  deposited  in  court  by  Cocke,  one  of  the  defendants,  to  cover 
jjl  costs,  and  also  a  release  by  the  said  Cocke  to  the  other  defendants,  discharg- 
ing them  from  contribution. 

The  witness  was  still  objected  to,  but  admitted;  to  which  decision  the 
counsel  for  the  plaintiffs  excepted.  In  the  course  of  the  examination  of  this 
'Witness,  an  objection  was  taken  to  his  testimony  going  to  prove  that  he  had  no 
moneys  in  his  hands  belonging  to  the  United  States  at  the  date  of  the  bond,  on 
the  ground  it  would  be  in  contradiction  of  the  statements  contained  in  his 
official  returns  to  the  treasury  department.  The  objection  was  overruled  and 
the  testimony  admitted ;  to  which  decision  the  counsel  excepted.    The  witness 
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testified  that  he  had  no  money  in  his  hands,  as  reiceiver,  or  otherwise,  in  court 
for  the  United  States,  at  the  date  of  the  bond ;  and  that  he  had  so  informed 
Garesche,  the  agent,  before  the  execution  of  the  same ;  and  that,  after  the  exe- 
cution, he  had  paid  over  all  moneys  which  he  had  received. 

The  testimony  here  closed,  and  the  counsel  for  the  plaintiffs  prayed  the  court, 
to  instruct  the  jury :     1.  That  the  official  returns  of  the  receiver  to  the  treasury 
department  were  conclusive  against  the  sureties.    2.  That  there  was  no  suffi- 
cient legal  evidence  before  the  jury  of  the  agency  of  Garesche.     3.  That  fraud 
could  not  be  imputed  to  the  United  States. 

And  the  counsel  for  the  defendants  prayed  the  court  to  instruct  the  jury : 
1.  That  if  tlie  jury  found  that  the  balance  claimed  by  the  United  States  from 
Soyd  arose  from  bis  returns,  as  receiver,  of  entries  of  public  lands,  made  by 
him  and  others,  prior  to  the  execution  of  the  bond,  and  that  no  money  had 
been  paid  for  the  same  on  such  entries  before  or  after  the  execution  of  said  bond, 
and  that  the  entries  had  been  made  unlawfully  without  payment,  then  the 
sureties  were  not  liable.  2.  That  the  facts  stated  in  the  transcripts  of  the  re- 
turns made  by  Boyd,  of  moneys  on  hand,  were  not  conclusive  against  the  de- 
fendants, but  might  be  explained,  contradicted  or  disproved  by  the  evidence. 
3.  That  if  the  jury  believed  that  the  balance  claimed  by  the  United  Statea 
arose  out  of  moneys  received  by  Boyd  before  the  execution  of  the  bond,  and 
that  the  same  was  not  held  by  him,  as  receiver,  in  trust  for  the  government,  at 
or  after  the  execution  of  the  bond,  but  had  been  used,  wasted  or  converted  by 
him  to  his  own  use,  prior  to  said  execution,  then  the  sureties  were  not  liable. 

The  court  charged  the  jury  that  the  evidence,  on  the  part  of  the  plaintiffs^ 
made  out  a  prima  fade  case;  but  that,  if  they  believed,  from  the  whole  evi- 
dence, that  the  defalcation  of  Boyd  arose  from  the  entry  of  lands  in  his  own 
name,  and  in  the  name  of  others,  without  payment  of  money  for  the  same,  and 
previous  to  the  15th  day  of  June,  1937,  the  date  of  the  bond,  the  sureties  were 
not  responsible.  The  court  further  charged  the  jury  that,  if  they  believed,, 
from  the  evidence,  that  a  fraudulent  design  existed  on  the  part  of  Boyd  and 
Garesche  to  conceal  the  fact  of  Boyd's  defalcation  from  the  sureties  until  they 
should  execute  the  bond,  and  that  such  design  was  communicated  to  the  secre- 
tary of  the  treasury,  and  his  answer  received  before  the  actual  execution  of 
the  bond,  that  then  the  bond  would  be  fraudulent  and  void,  and  the  sureties 
not  liable.  To  the  instructions  as  given,  and  also  to  the  refusal  of  the  court  to 
give  the  instructions  as  prayed  for,  the  counsel  for  plaintiffs  excepted.  The 
jury  found  a  verdict  for  the  defendants. 

§  412.  Sureties^  whose  bond  is  not  retrospective  in  terms j  are  not  liable  for 
antecedent  misconduct 

When  this  cause  was  formerly  before  the  court,  involving  a  question  arising^ 
out  of  the  pleadings,  it  was  held  that  the  condition  of  the  bond  was  prospective,, 
and  subjected  the  sureties  to  liability  only  in  case  of  default  or  official  miscon> 
duct  of  the  principal  occurring  after  the  execution  of  the  instrument;  and  that^ 
if  intended  to  cover  past  dereliction  of  duty,  it  should  have  been  made  retro- 
spective in  its  language;  that  the  sureties  had  not  undertaken  for  past  miscon- 
duct. 15  Pet.,  187  (§§  409-411,  supra).  The  case  is  now  before  us,  after  a 
trial  on  the  merits,  and  the  question  is,  whether  or  not  any  breach  of  duty  has. 
been  established  which  entitled  the  government  to  recover  the  amount  in  ques- 
tion, or  any  part  of  it,  against  the  sureties  within  the  condition  of  the  bond  as 
already  expounded. 

Since  the  verdict  rendered  under  the  instruction  given  by  the  court  below^ 
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we  mast  assume  that  the  whole  amount  of  the  $59,622.60,  of  which  the  receiver 
is  in  default  to  the  government,  accrued  against  him  in  consequence  of  the 
entry  of  public  lands  in  his  own  name,  and  in  the  name  of  others,  without  the 
payment  of  any  money  in  respect  to  the  tracts  entered  in  his  own  name,  and 
•without  exacting  payment  of  others,  in  respect  to  the  tracts  entered  in  their 
names;  and  all  happening  before  the  15th  June,  1837,  the  date  of  the  bond. 
So  the  jury  have  found.  The  fraud  thus  developed  was  accomplished  at  the 
time  by  means  of  false  certificates  of  the  receipt  of  the  purchase  money  by  the 
receiver,  which  were  given  by  him  in  the  usual  way,  as  the  entries  for  the  sev- 
eral tracts  of  land  were  made  at  the  register's  office,  and  also  by  entering  and 
keeping  the  accounts  with  the  government  the  same  as  if  the  money  had  been 
actually  paid  as  fast  as  the  lots  were  entered.  The  monthly  or  quarterly 
returns  to  the  proper  department  would  thus  appear  unexceptionable,  and  the 
fraud  concealed  until  the  payment  of  the  balances  should  be  called  for  by  the 
government.  According  to  the  finding  of  the  jury,  therefore,  the  whole  of 
the  money,  of  which  the  receiver  is  claimed  to  be,  and  no  doubt  is,  in  default, 
and  for  which  the  sureties  are  and  ought  to  be  made  responsible,  were  not 
only  not  in  his  hands  or  custody  at  the  time  of  the  execution  of  the  bond,  but, 
in  point  of  fact,  never  had  been  in  his  hands  at  any  time  before  or  since.  Ko 
part  of  it  was  ever  received  by  anybody.  The  whole  of  the  account  charged 
was  made  up  by  means  of  fabricated  certificates  of  the  receiver,  and  false 
entries  in  his  returns  to  the  government. 

The  act  of  congress  of  the  24th  of  April,  1820,  §  2  (3  Stats,  at  Large,  666), 
provides:  '^That  credit  shall  not  be  allowed  for  the  purchase  money  on  the 
sale  of  any  of  the  public  lands  which  shall  be  sold  after  the  first  day  of  July 
next ;  but  every  purchaser  of  land  sold  at  public  sale  thereafter  shall,  on  the  day 
of  the  purchase,  niake  complete  payment  therefor;  and  the  purchaser  at 
private  sale  shall  produce  to  the  register  of  the  land  office  a  receipt  from  the 
treasurer  of  the  United  States,  or  from  the  receiver  of  public  moneys  of  the 
district,  for  the  amount  of  the  purchase  money  on  any  tract,  before  be  shall 
enter  the  same  at  the  land  office."  The  acts  of  the  receiver,  out  of  which  the 
defalcation  in  question  arose,  were  in  direct  violation  of  this  provision  of  law, 
and  constituted  a  breach  of  official  duty,  which  made  him  liable  at  once  as  a 
defaulter  to  the  government,  and  would  have  subjected  his  sureties  upon  the 
official  bond,  if  one  had  been  given,  covering  this  period.  It  was  doubtless  by 
some  accident  that  the  bond  was  omitted,  as  it  will  be  seen  by  reference  to 
the  acts  of  congress,  2d  Mat*ch,  1833,  §  5  (4  Stats,  at  Large,  653),  and  3d  of 
March,  1803,  §  4,  and  10th  of  May,  1800,  §  6  (2  Stats,  at  Large,  230,  75),  that 
a  bond  with  sufficient  sureties  should  have  been  given  by  the  receiver  before  he 
entered  upon  the  duties  of  his  office.  It  is  clear,  therefore,  that  the  defalcation 
had  accrued,  and  Boyd  had  become  a  defaulter  and  debtor  to  the  government 
before  the  present  sureties  had  undertaken  for  his  fidelity  in  office,  unless  we 
'Construe  their  obligation  to  be  retrospective,  and  to  cover  past  as  well  as  future 
misconduct,  which  has  already  been  otherwise  determined. 

Whether  a  receiver  can  purchase  the  public  lands  within  his  district  in  his 
own  name,  or  in  the  name  of  others  for  his  benefit  while  in  office,  consistent 
with  law  and  the  proper  discharge  of  his  official  duties,  it  is  not  now  necessary 
to  express  an  opinion.  The  register  is  expressly  prohibited,  act  of  congress, 
10th  May,  1800,  §  10  (2  Stats,  at  Large,  77),  and  it  would  have  been  as  well  if 
the  prohibition  had  included  the  receiver.  One  thing,  however,  is  clear,  and 
which  is  sufficient  for  the  purpose  of  this  decision ;  the  act  of  congress  forbid- 
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ding  the  sale  of  the  public  lands  on  credit  makes  no  exception  in  favor  of  any 
officers.  He  must  purchase/if  he  purchases  at  all,  upon  the  terms  prescribed. 
If  this  is  impracticable,  it  only  proves  that  the  duty  of  the  receiver  is  incon- 
sistent and  incompatible  with  the  duty  of  the  purchaser,  which  might  amount 
to  a  virtual  prohibition.  But  if  otherwise,  and  the  receiver  allowed  to  pur- 
chase, the  money  must  be  paid  over  as  in  the  case  of  other  purchaser,  and  de- 
posited at  the  time  of  the  purchase  with  the  other  moneys  received  and  held 
by  him  in  trust  for  the  government.  The  public  moneys  in  his  hands  constitute 
a  fund  which  it  is  his  duty  to  keep,  and  which  the  law  presumes  is  kept,  distinct 
and  separate  from  his  own  private  affairs.  It  is  only  upon  this  view  that  he 
can  be  allowed  to  purchase  the  public  lands  at  all,  consistently  with  the  pro- 
visions of  the  act  of  congress. 

§  41 3.  The  returns  of  a  receiver  of  public  moneys  to  the  department  are  prim,a 
facie  but  not  conclusive  evidence  against  his  sureties. 

It  has  been  contended  that  the  returns  of  the  receiver  to  the  treasury  depart- 
ment after  the  execution  of  the  bond,  which  admit  the  money  to  be  then  in  hi& 
hands  to  the  amount  claimed,  should  be  conclusive  upon  the  sureties.  We  do  not 
think  so.  The  accounts  rendered  to  the  department  of  money  received,  prop- 
erly authenticated,  are  evidence  in  the  first  instance  of  the  indebtedness  of  the 
officer  against  the  sureties,  but  subject  to  explanation  and  contradiction.  They 
are  responsible  for  all  the  public  moneys  which  were  in  his  hands  at  the  date 
of  the  bond,  or  that  may  have  come  into  them  afterwards,  and  not  properly 
accounted  for,  but  not  for  moneys  which  the  officer  may  choose  falsely  to  admit 
in  his  hands,  in  his  accounts  with  the  government.  The  sureties  cannot  be  con- 
cluded by  a  fabricated  account  of  their  principal  with  his  creditors;  they  may 
always  inquire  into  the  reality  and  truth  of  the  transactions  existing  between 
them.  The  principle  has  been  asserted  and  applied  by  this  court  in  several 
cases.  If  the  case  had  stood  upon  the  first  instruction  of  the  court  below,  and 
to  which  we  have  already  adverted,  there  would  be  no  difficulty  in  affirming  the 
judgment.    But  the  second  instruction  was  erroneous. 

§  414.  Afraid  by  which  the  obligors  of  a  bond  are  not  ajfected  does  not  avoid 
the  bond. 

The  court  charged  that  if  the  jury  believed,  from  the  evidence,  that  fraudu- 
lent design  existed  on  the  part  of  Boyd  and  Garesche  to  conceal  the  fact  of 
the  former's  defalcation  from  the  sureties  until  they  had  executed  the  bond,  and 
that  such  design  was  communicated  to  the  secretary  of  the  treasury,  and  his 
answer  received  before  the  execution,  in  that  case  the  bond  would  be  fraudulent 
and  void,  and  the  sureties  not  liable.  Now,  in  the  first  place,  there  is  no  evi- 
dence in  the  case  laying  a  foundation  for  the  charge  of  fraud  in  the  execution, 
of  the  bond  in  the  view  taken  by  the  court,  as  matter  of  fact,  and  therefore  the 
instruction  was  improperly  given.  And  in  the  second  place,  if  there  had  been, 
inasmuch  as  the  condition  of  the  bond  is  .prospective,  any  fraud  in  respect  to 
past  transactions  not  within  the  condition,  which  is  the  only  fraud  pretended, 
could  not  upon  any  principles  have  the  effect  of  rendering  the  instrument  null 
and  void  in  its  prospective  operation. 

§  415.  Authority  mMst  be  sho^n  before  the  acts  or  declarations  of  an  agent  are 
admissible. 

We  may  add,  also,  that,  so  far  as  the  agency  of  Garesche  was  material  in 
making  out  the  allegation  of  fraud  for  the  purpose  of  defeating  the  action,  the 
proof  was  altogether  incompetent.  His  acts  and  declarations  for  the  purpose 
w^ere  admitted  without  previous  evidence  of  his  appoiuiment  as  agent,  and  also 
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seoondary  proof  of  the  contents  of  a  pretended  letter  of  appointment,  without 
first  acooanting  for  the  non-prodaction  of  the  original!  Before  a  party  can  bo 
made  responsible  for  the  acts  and  declarations  of  another,  there  must  be  legal 
evidence  of  his  authority  to  act  in  the  matter. 

§  416.  Withdrawing  a  demurrer  and  going  to  ustie  waives  it  even  after  jvdg- 
ment  upon  the  demurrer. 

The  counsel  for  the  defendants  ask  the  court  to  revise  the  judgment  of  the 
court  below,  rendered  upon  the  demurrer  to  the  rejoinders  of  the  defendants  to 
the  plaintiffs'  amended  replication,  overruling  the  demurrer,  insisting  that  the 
rejoinder  was  good,  and  that  judgment  should  have  been  rendered  for  the  de- 
fendants. The  answer  to  this  is,  that  the  withdrawal  of  the  demurrer,  and 
going  to  issue  upon  the  pleading,  operated  as  a  waiver  of  the  judgment.  If 
the  defendants  had  intended  to  have  a  review  of  that  judgment  on  a  writ  of 
error,  they  should  have  refused  to  amend  the  pleadings,  and  have  pennitted  the- 
judgment  on  the  demurrer  to  stand. 

§  41 7.  Judgment  for  costs  cannot  he  rendered  against  the  United  States. 

Another  ground  upon  which  the  judgment  must  be  reversed  is,  that  a  judg- 
ment for  costs  was  rendered  against  the  plaintiffs.  The  United  States  are  not 
liable  for  costs.  Some  other  points  were  made  in  the  course  of  the  trial,  but  it 
is  unimportant  to  notice  them.  Judgment  of  the  court  below  reversed,  with  a 
venire  de  novo. 

UNITED  STATES  v.  HERMANCE. 
(Circuit  Ck>urt  for  New  York:  15  Blatchford,  6-18.    1878.) 

Opinion  by  Watie,  0.  J. 

Statement  of  Facts. —  This  was  an  action  upon  the  oflSoial  bond  of  John  P. 
Curtis,  as  collector  of  internal  revenue  for  the  thirteenth  collection  district  of 
the  state  of  Kew  York.  The  collector  had  absconded  previous  to  the  com- 
mencement of  the  suit,  and  process  was  served  only  upon  his  sureties.  The  facts 
are  these:  Four  distillers  of  brandy  from  fruit,  having  in  their  respective  distil- 
leries brandy  in  casks,  which  had  been  duly  gauged  and  reported,  in  the  form  re- 
quired by  law,  to  the  collector  and  to  the  internal  revenue  department,  went 
to  the  office  of  the  collector  to  pay  the  taxes.  He  being  absent  and  there  being 
no  stamps  in  the  office  signed,  they  each  paid  the  deputy  collector  the  amount 
of  money  which  was  required,  and  left  with  the  understanding  that  they  were 
to  receive  the  proper  stamps  at  some  future  time.  Upon  making  the  payment 
they  took  from  the  deputy  receipts  in  the  following  form,  to  wit :  '^  United 
States  Internal  Be  venue.  Collector's  Office,  13th  District,  New  York,  July  22^ 
1875.  Received  from  Hiram  Atkins,  five  hundred  thirty-four  ^  dollars,  for 
tax  on  764  gallons  cider  brandy,  at  70  cents  per  gallon,  $534.80.  J.  P.  Curtis, 
Collector,  A.  C.  Norris,  Deputy."  The  several  payments  were  made  July  22d, 
August  31st,  September  15tb,  October  1st,  and  October  26th,  1875.  On  the  4th 
of  November,  in  the  same  year,  Curtis,  the  collector,  absconded,  having  con- 
verted the  money  thus  paid  to  his  own  use,  and  never  having  entered  it  upon 
his  books  or  reported  it  to  the  department.  The  distillers  never  received  their 
stamps  from  him,  and  none  were  ever  prepared  for  them  by  him.  On  the  9th 
of  November  the  office  of  the  collector  was  taken  possession  by  a  duly  au- 
thorized revenue  agent,  and  he  remained  in  charge  until  November  17th,  when 
an  acting  collector  was  appointed.  After  this,  against  the  protest  of  the  sure- 
ties upon  the  bond,  stamps  were  issued  to  the  distillers  by  the  acting  collector, 
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upon  the  direction  of  the  commissioner  of  internal  revenue,  ante-dated  as  of 
November  16,  1875.  Upon  this  state  of  facts  the  district  court  gave  judgment 
for  the  defendants,  and  the  judgment  has  been  brought  here  for  review  by  this 
writ  of  error. 

§  4 1 8,  Ths  payment  of  internal  revenue  tax  hy  a  distiller  to  the  collector  with- 
out the  delivery  of  the  stamps  will  not  charge  the  coUector^s  sureties,  although  fie 
give  his  7*eceipt  as  collector  for  the  money. 

The  single  question  to  be  determined  is,  whether  what  was  done  between  the 
distillers  and  the  deputy  collector,  before  the  collector  was  suspended  from 
oflSce,  amounted  in  law  to  a  payment  of  the  taxes  upon  the  brandy  iil  the  pos- 
session of  the  distillers.  If  it  did,  the  money  in  the  hands  of  the  collector  was 
public  money,  to  be  accounted  for  and  paid  over  only  to  the  United  States. 
But,  until  the  payment  of  the  taxes  was  complete,  no  such  accountability  arose. 
The  spirits  in  this  case  were  distilled  from  fruit,  and,  therefore,  under  the  oper- 
ation of  section  3255  of  the  Eevised  Statutes,  resort  must  be  had  to  regulations 
of  the  commissioner  of  internal  revenue,  approved  by  the  secretary  of  the  treas- 
ury, as  well  as  the  acts  of  congress,  to  ascertain  when  the  taxes  could  be  paid 
and  what  must  be  done  to  effect  a  payment.  Brandy  distilled  from  fruit  must 
be  drawn  into  casks,  each  of  not  less  capacity  than  ten  gallons,  wine  measure, 
and  must  be. retained  at  the  designated  place  of  deposit  at  the  distillery  until 
the  tax  is  paid  thereon  and  the  stamps  are  attached  thereto.  On  the  25  th  of 
each  month,  the  distiller  is  required  to  notify  the  collector  of  his  district,  in  a 
particular  form,  of  the  probable  number  of  packages  that  will  be  distilled  by 
him  during  the  month,  and  the  probable  number  of  wine  gallons,  with  his  re- 
quest to  have  the  same  gauged  and  marked;  and,  on  the  receipt  of  such 
notice,  and  after  the  last  day  of  the  month,  the  collector  is  required  to  cause 
the  brandy  produced  during  the  month  to  be  gauged,  proved  and  marked  by 
a  United  States  ganger.  The  ganger,  upon  receiving  the  order  of  the  col- 
lector, must  proceed  at  once  to  gauge,  prove  and  mark  each  cask  of  such  spirits 
that  he  may  find  in  the  distillery  or  designated  place  of  deposit,  and  to  cut 
upon  the  bung  stave  of  each  cask  the  wine  gallons,  the  proof  and  the  proof 
^Uons,  and  to  cut  or  burn  upon  the  head  of  each  cask  the  name  of  such  dis- 
tiller, the  district,  the  serial  number  of  the  cask  and  the  kind  of  spirits,  and  to 
mark  thereon  the  date  of  the  gauge  and  the  name  of  the  ganger  by  whom 
made,  placing  such  date  and  name  on  the  head  of  the  cask  in  such  way  as  to 
admit  of  the  attaching  of  the  tax-paid  stamp  between  them.  On  completing 
his  inspection,  the  gauger  must  immediately  make  report  thereof  in  duplicate, 
according  to  a  particular  form,  showing  for  whom  gauged  and  where,  the  num- 
ber of  casks,  the  serial  number  of  each,  the  proof,  the  wine  gallons  and  proof 
gallons  of  each,  the  kind  of  spirits  and  the  amount  of  tax  thereon,  and  sign  the 
:same,  delivering  one  copy  thereof  to  the  distiller  and  transmitting  one  to  the  col- 
lector of  the  district.  Reg.  &  Inst,  Series  6,  No.  7,  p.  90.  All  stamps  required 
for  distilled  spirits  are  engraved  in  their  several  kinds  in  book  form,  and  are  is- 
sued by  the  commissioner  of  internd,!  revenue  to  collectors,  upon  their  requisition, 
in  such  numbers  as  may  be  necessary.  Each  stamp  has  an  engraved  stab  at- 
tached to  it,  with  a  number  corresponding  with  an  engraved  number  on  the  stamp. 
The  stub  must  not  be  removed  from  the  book,  and  there  must  be  entered  upon  it 
such  memoranda  of  its  corresponding  stamp  as  may  be  necessary  to  preserve  a 
perfect  record  of  the  use  of  the  stamp  detached.  R  S.,  sec.  3312.  On  every 
stamp  for  the  payment  of  tax  on  distilled  spirits  there  is  engraved  words  and 

figures  representing  a  decimal  number  of  gallons,  and  on  the  stub  oorrespond- 
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ing  a  similar  number  of  gallons,  and  between  the  stamp  and  the  stub,  and  con- 
necting them,  are  nine  engraved  coupons,  which,  beginning  next  to  the  stamp, 
indicate  in  succession  the  several  numbers  of  gallons  between  the  number 
named  in  the  stamp  and  the  decimal  number  next  above.  When  a  collector 
Teoeiv6s  the  tax  on  the  distilled  spirits  contained  in  any  cask,  he  must  detach 
from  the  book  a  stamp  representing  the  denominate  quantity  nearest  to  the 
-quantity  of  proof  spirits  in  the  cask  as  shown  by  the  ganger's  return,  with' such 
number  of  the  coupons  attached  thereto  as  shall  be  necessary  to  make  up  the 
whole  number  of  proof  gallons  in  the  cask.  All  unused  coupons  must  remain 
attached  to  the  stub,  and  no  coupon  is  of  any  value  when  detached  from  the 
stamp.  Sec.  3313.  The  books  of  tax-paid  stamps  issued  to  a  collector  are 
<;harged  to  his  account  at  the  full  value  of  the  tax  on  the  number  of  gallons 
represented  on  the  stamps  and  coupons  contained  in  the  book.  Every  collector 
must  make  monthly  returns  of  all  tax-paid  stamps  issued  by  him  to  be  afllxed 
to  any  cask  or  package  containing  distilled  spirits  on  which  the  tax  has  been 
paid,  and  account  for  the  tax  collected.  It  is  the  duty  of  the  collector  to  re- 
turn to  the  commissioner  the  book  of  marginal  stubs  as  soon  as  the  stamps  are 
used.  Sec.  3314.  When  taxes  as  shown  in  the  ganger's  report  are  paid  upon 
spirits  distilled  from  fruit,  the  collector  is  required  to  prepare  tax>paid  stamps 
of  the  proper  denomination,  with  all  the  blanks  filled  up  according  to  the  facts 
appearing  in  the  ganger's  return,  including  the  serial  number  of  the  cask  to 
-which  each  stamp  is  to  be  attached,  which  stamp  must  be  signed  by  the  col- 
lector, as  well  as  by  the  ganger  making  the  return,  and  delivered  to  the  distillers. 
Beg.,  p.  91.  This  stamp  must  then  be  affixed  to  the  cask  by  the  distiller  and 
canceled.  That  being  done,  he  is  permitted  to  sell  the  spirits  in  the  tax-stamped 
packages,  at  the  place  of  manufacture  (Beg.,  p.  92) ;  but  until  the  tax  is  paid 
and  the  stamp  is  affixed,  the  packages  cannot  be  removed  or  sold.  When  taxes 
are  paid  upon  spirits  distilled  from  grain,  and  an  order  is  obtained  for  a  with- 
drawal of  the  spirits  from  a  warehouse,  the  collector  cuts  the  tax-paid  stamps 
from  his  book  and  they  are  affixed  by  the  ganger  to  the  casks,  in  the  presence 
of  the  store-keeper,  and  the  cask  is  branded  in  a  particular  manner. 

From  this  statement  it  is  apparent  that  taxes  can  only  be  paid  upon  distilled 
spirits  in  casks  which  have  been  properly  gauged  and  marked.  The  payment, 
too,  must  be  of  the  tax  upon  the  contents  of  each  cask  by  itself,  and  for  each 
payment  a  tax-paid  stamp  is  to  be  issued,  corresponding  with  the  gauge  and 
the  marks  of  the  cask  to  which  it  relates.  The  transaction  is  something  more 
than  the  mere  payment  of  a  tax.  In  effect,  it  is  the  purchase  from  the  col- 
lector, by  the  distiller,  of  stamps  which  must  be  affixed  to  the  packages  before 
the  spirits  they  contain  can  be  put  upon  the  market  and  sold.  It  is  of  no  im- 
portance that  the  price  to  be  paid  for  the  stamp  is  the  amount  of  the  tax  upon 
the  purchase  to  which  it  is  to  be  affixed.  The  payment  is  of  no  avail  to  the 
distiller,  for  the  purposes  of  trade,  without  the  stamp.  He  cannot  get  the 
stamp  until  he  pays  the  tax.  Therefore,  he  pays  the  tax  to  get  the  stamp. 
The  fruit  distiller  is  permitted  to  take  the  stamp  from  the  collector  and  affix  it 
himself,  and  the  ganger  does  the  same  thing  for  the  grain  distiller.  To  the 
distiller  the  stamp  on  the  package  is  the  essential  thing.  Without  it  his  pay- 
ment is  of  no  use  to  him.  So  long  as  the  blank  stamp  remains  in  the  book  of 
stamps,  and  in  the  possession  and  under  the  control  of  the  collector,  it  is  a 
Toocbor  to  him  in  his  settlement  of  accounts  with  the  government.  He  is 
charged  with  all  stamps  and  coupons  delivered  to  him,  and  credited  with  such 
as  he  returns.  The  government  has  no  means  of  knowing  what  his  collections 
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have  been,  except  by  taking  an  account  of  the  stamps  he  has  issued.  Until, 
then,  a  stamp  has  been  at  least  prepared  for  issue,  it  would  seem  to  be  clear 
that  the  distiller  might  withdraw  his  money  and  leave  his  taxes  unpaid.  If 
this  be  so,  the  payment  is  not  complete.  So  long  as  the  distiller  can  control 
his  money  in  the  hands  of  the  collector,  it  is  held  as  bailee  for  him  and  not  as 
public  money  of  the  United  States.  The  provision  which  requires  the  collector 
to  detach  the  stamps  from  the  book,  when  he  receives  the  tax,  is  part  of  the 
system  of  checks  and  balances  adopted  for  the  security  both  of  the  government 
xind  the  tax-payer.  The  distiller  need  not  pay  until  he  can  obtain  his  stamps; 
and,  as  the  issue  of  the  stamps  is  the  evidence  upon  which  the  government 
relies  to  show  the  amount  for  which  the  collector  is  accountable,  good  faith 
requires  that  payments  should  not  be  made  except  in  the  regular  way. 

In  this  case  the  receipts  taken  from  the  deputy  collector  indicate  no  appli- 
cation of  the  money  paid  to  specific  casks  of  spirits.  It  is  possible  that  the 
records  of  the  office  may  have  furnished  evidence  of  the  manner  in  which  it 
was  expected  the  distribution  Tould  be  made,  but  none  was  actually  made  at 
the  time,  so  far  as  the  record  discloses.  If  the  payment  had  been  made  before 
the  spirits  were  drawn  into  casks,  or  even  before  the  casks  were  gauged,  marked 
and  reported  by  the  ganger,  it  could  not  be  seriously  contended  that  the  money 
paid  was  public  money  in  the  hands  of  the  collector.  And  the  obvious  reason 
is  that.no  application  of  the  payment  could  then  be  made.  From  this  it  would 
seem  to  follow  that  actual  application  was  essential  to  the  completion  of  any 
payment  of  taxes  upon  distilled  spirits,  and  that,  as  the  law  has  only  provided 
one  way  in  which  the  collector  can  bind  the  government  by  his  application,  to 
wit,  by  filling  up  and  detaching  the  appropriate  stamp  from  his  book,  a  pay- 
ment could  not  be  complete  until  this  was  done.  This  is  in  accordance  with 
the  analogies  of  the  law.  As  has  been  seen,  the  payment  of  a  tax  upon  dis- 
tilled spirits  is,  in  effect,  if  not  in  reality,  the  purchase  of  the  stamp  which  is 
<to  make  the  payment  available,  and  as  a  purchase  would  not  be  complete  until 
the  stamp  had  been  put  in  a  condition  by  the  collector  to  be  affixed  to  the 
cask,  or,  at  least,  until  it  had  been  legally  designated  and  set  apart  for  that 
purpose^  it  is  hot  unreasonable  to  require  the  same  things  to  be  done  before  the 
j)ayment  shall  be  considered  complete.  The  object  of  the  payment,  so  far  as 
the  distiller  is  concerned,  is  to  enable  him  to  control  and  dispose  of  his  prop- 
erty. This  he  cannot  do  until  be  is  in  a  condition  to  attach  to  it  the  instru- 
ment which  the  law  has  made  the  only  evidence  that  it  may  lawfully  be  put 
upon  the  market.  He  ought  not  to  be  bound  by  his  payment,  therefore,  until 
his  right  to  control  this  evidence  is  complete.  That  certainly  cannot  be  until 
all  has  been  done  by  the  collector  which  is  necessary  to  fit  the  evidence  for 
use,  and  it  has  been  legally  set  apart  for  that  purpose.  That  was  not  done  in 
this  case  before  the  defaulting  collector  was  removed  from  his  office,  and  it  is. 
not  claimed  that  the  sureties  can  be  held  by  what  was  done  afterwards. 

Judgmervt  affirmed. 

UNITED  STATES  v.  KIRKPATRICK. 
(9  Wheaton,  720-788.    1824.) 

Error  to  U.  S.  District  Court,  Western  District  of  Pennsylvania. 

Opinion  by  Mr.  Justice  Story. 

Statement  of  FAcrs. —  In  this  case  the  court  cannot  but  lament  the  extreme- 
irregularity  and  laxity  of  the  pleadings,  if,  indeed,  the  informal  minutes  upon 
the  record  be  entitled,  in  any  measure,  to  the  appellation  of  pleadings.    Some^ 
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apology  iSj  indeed,  to  be  found  in  the  asserted  inaccurate  local  practice  in  the 
state  courts;  but  it  is  impossible,  without  breaking  down  the  best  settled  prin- 
ciples of  law,  not  to  perceive  that  the  very  errors  in  the  pleadings  are,  of  them- 
selves, suflScient  to  justify  a  reversal  of  the  judgment  and  an  award  of  a 
repleader.  The  agreement  of  the  parties  filed  in  the  case  may,  indeed,  help 
the  formal  defects,  but  cannot  be  admitted  to  dispense  with  the  substance  of 
appropriate  pleas ;  for,  otherwise,  it  would  be  difficult  to  ascertain  what  was 
tried  or  to  be  tried ;  and  we  might  as  well  dispense  with  the  declaration  itself 
as  with  the  subsequent  pleadings.  It  is  to  be  hoped  that,  in  future,  a  more 
correct  practice  will  find  its  way  into  the  district  court. 

Three  errors  have  been  insisted  upon  by  the  government,  as  contained  in  the 
charge  of  the  court  below.  The  first  is  that  the  judge  limited  the  responsibil- 
ity of  the  sureties  upon  the  collector's  bond  to  the  duties  and  obligations  im- 
posed by  the  acts  of  congress,  antecedently  passed,  thus  excluding  the  liability 
created  by  the  subsequent  statutes.  The  second  is  the  direction  of  the  judge 
that  the  jury  were  at  liberty  to  impute  laches  to  the  government  from  the 
delay  to  call  the  collector  to  account  at  the  periods  prescribed  by  law,  and  the 
consequent  injury  to  the  sureties.  The  third  is  the  direction  that  the  payments 
made  by  the  collector  might,  under  the  circumstances,  be  applied  to  the  dis- 
charge of  the  balance  due  from  collections  made  under  the  acts  which  were  in 
force  when  the  bond  was.given. 

§  4 1 9.  Sureties  in  a7i  official  hand  are  not  liable  for  the  performance  of  duties 
imposed  hy  subsequent  laws^  and  not  contemplated  hy  the  conditions  of  the  bond. 

As  to  the  first  point.  The  collector  was  appointed  under  the  act  of  the  22d 
of  Jaly,  1813,  c.  16  (3  Stats,  at  Large,  22),  for  the  assessment  and  collection  of 
direct  taxes  and  internal  duties.  In  the  second  section  it  provides  '^  that  one 
collector,  etc.,  shall  be  appointed  for  each  of  the  said  collection  districts,  etc. ; 
and  if  the  appointment  of  the  said  collectors,  or  any  of  them,  shall  not  be 
made  daring  the  present  session,  the  president  of  the  United  States  shall  be, 
and  is  hereby,  empowered  to  make  such  appointment  during  the  recess  of  the 
senate,  by  granting  commissions  which  shall  expire  at  the  end  of  their  next 
session."  The  eighteenth  section  of  the  same  act  further  provides  "  that  each 
collector,  etc.,  shall  give  bond,  with  one  or  more  good  and  sufficient  sureties, 
etc.,  in  at  least  doable  the  amount  of  the  taxes  assessed  in  the  collection  district 
for  which  he  may  be  appointed,  which  bond  shall  be  payable  to  the  United 
States,  with  condition  for  the  true  and  faithful  discharge  of  the  duties  of  his 
office  according  to  law,  and  particularly  for  the  due  collection  and  payment  of 
all  moneys  assessed  upon  such  district."  The  condition  of  this  bond  princi- 
pally refers,  as  will  appear  on  an  inspection  of  the  act,  to  assessments  of  direct 
taxes.  But  the  subsequent  acts,  act  of  the  24th  of  July,  1813,  c.  21,  s.  14  (3 
Stats,  at  Large,  38),  and  c.  24,  s.  6  (id.,  41),  and  c.  25,  s.  3  (id.,  42),  and  s.  10,  and 
the  act  of  the  2d  of  August,  1813,  c.  39  (3  Stats,  at  Large,  72),  s.  2  and  s.  5, 
and  c.  53  (id.,  80),  s.  13,  laying  internal  duties,  contain  provisions  enlarging  the 
aathority  of  the  collector;  and  the  act  of  the  2d  of  August,  1813,  c.  56  (id., 
82),  expressly  extends  the  liability  under  the  bond  to  the  due  collection  and 
payment  of  all  moneys  accruing  from  the  duties  laid  by  these  acts.  So  that 
there  is  no  doubt  that,  as  to  bonds  subsequently  given,  the  language  of  the 
condition  is  to  receive  an  interpretation  which  shall  secure  the  fidelity  of  the 
collector  under  all  these  acts.  The  collector,  whose  bond  is  in  question,  was 
appointed  by  the  president  on  the  11th  of  November,  1813,  and,  by  the  terms 

of  his  commission,  he  was  to  hold  his  office  daring  the  pleasure  of  the  pres- 
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idant,  ^^  and  nntil  the  end  of  the  next  session  of  the  senate  of  the  United 
States,  and  no  longer."  The  bond  in  question  was  given  by  the  collector,  and 
by  the  defendants,  as  his  sureties,  on  the  4th  of  December  of  the  same  year; 
and  it  follows,  in  its  terms,  the  requirements  of  the  act  of  congress.  On  the 
34th  of  January,  1814,  the  president,  with  the  advice  and  consent  of  the  sen- 
ate, reappointed  the  party  collector,  etc.,  and  by  his  new  commission  he  was  to 
hold  'his  office  '^  during  the  pleasure  of  the  president  of  the  United  States  for 
the  time  being."  Ko  new  bond  was  taken  under  this  commission.  Under 
these  circumstances,  the  district  judge  held  that  the  liability  of  the  sureties 
was  strictly  confined  to  the  duties  and  obligations  created  by  the  acts  passed 
antecedent  to  the  date  of  the  bond.  And  we  are  of  opinion  that  this  is 
the  true  construction  of  the  condition  of  the  bond.  There  is  nothing  in  the 
original  act,  under  which  the  appointment  was  made,  which  contemplates  a 
permanent  and  continuing  liability  for  all  duties  under  all  laws  which  might  be 
subsequently  passed.  In  its  terms,  the  condition,  as  expounded  by  the  other 
parts  of  the  act,  had  a  principal  reference  to  the  assessments  of  direct  taxes; 
and  it  is  extended  further  in  its  operation  only  by  the  express  and  positive 
directions  of  the  act  of  the  2d  of  August,  1S13,  c.  56,  s.  1.  To  this  extent, 
therefore,  it  may  well  be  of  force ;  but  to  go  beyond  it  would  be  to  exceed 
the  legislative  declaration,  and  create  a  general  where  the  act  had  fixed  a  lim- 
ited responsibility.  If  the  argument  on  behalf  of  the  government  were  cor- 
rect, the  provision  so  solicitously  placed  in  this  last  act  was  wholly  unnecessary, 
for  the  liability  would  expand  with  the  new  duties  imposed  by  every  successive 
act  of  the  legislature.  But  the  act  itself  furnishes  no  ground  for  such  an  ex- 
position, and  we  do  not  feel  ourselves  at  liberty  to  give  to  contracts  of  this 
sort  further  efficacy  than  the  laws  and  the  parties  must  have  bad  in  their  con- 
templation. 

§  420.  An  appointment  "by  the  president^  confirmed  hy  the  senafe^  is  not  a  con- 
tinuation  of  a  prior  commission  to  the  end  of  the  next  session  of  the  senate. 

This  point,  however,  becomes  of  comparatively  small  importance  in  the 
cause,  if  another,  which  has  been  argued  in  this  connection,  cannot  be  main- 
tained. We  allude  to  the  question  as  to  the  duration  and  force  of  the  original 
commission  of  the  collector.  Strictly  speaking,  this  question  does  not  arise 
upon  the  present  record.  For,  although  the  court  below  decided  that,  in  point 
of  law,  both  commissions  constituted  but  one  continuing  appointment,  the  sec- 
ond commission  operating  only  as  a  confirmation  of  the  first,  yet,  as  the  ver- 
dict was  found  for  the  defendants  on  another  ground,  and  no  exception  was 
taken  by  them,  it  is  not  matter  of  error  which  can  be  assigned  upon  the  pres- 
ent occasion.  But,  as  it  is  manifest  that  the  same  question  must  arise  upon  any 
subsequent  trial,  if  there  should  be  a  reversal  of  the  judgment,  and  will  form 
a  most  important  and  perhaps  decisive  ground  of  argument ;  and  as  all  the 
parties  are  desirous  of  our  opinion  on  this  point,  and  it  has  been  fully  argued 
from  its  bearing  on  the  other  points  of  this  cause,  and  might  have  been  ma- 
terial, if  our  decision  on  the  first  point  had  been  different,  we  have  no  hesita- 
tion in  declaring  our  opinion  that  the  decision  of  the  court  below  was  founded 
in  mistake.  The  act  under  which  this  appointment  was  made  authorizes  the 
president,  in  the  recess  of  the  senate,  to  make  appointments,  by  granting  com- 
missions which  shall  expire  at  the  end  of  their  next  session.  The  first  commis- 
sion is,  as  has  been  already  stated,  in  conformity  to  this  provision  of  the  act, 
and  is,  by  express  terms,  limited  to  continue  to  the  '^  end  of  the  next  session 
of  the  senate,  and  no  longer."    It  follows,  therefore,  both  by  the  enactment 
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of  law  and  the  form  of  the  grant,  that  the  first  commission  must  have  ex- 
pired of  itself  at  that  period ;  and,  as  the  next  session  of  the  senate  ended  in 
April,  1814,  that  is  the  utmost  extent  to  which  it  could  reach.  The  bond  in 
question  was  given  with  express  reference  to  this  commission;  and  its  ob- 
ligatory force  was  consequently  confined  to  acts  done  while  that  commission 
had  a  l^al  continuance,  and  could  not  go  beyond  it.  And  here  would 
have  been  the  natural  termination  of  the  liability.  But,  in  the  mean  time,  a 
new  appointment  was  made  by  the  president,  with  the  advice  and  consent  of 
the  senate ;  and  as  soon  as  that  was  accepted  by  the  collector,  it  was  a  virtual 
superseding  and  surrender  of  the  former  commission.  The  two  commissions 
cannot  be  considered  as  one  continuing  appointment,  without  manifest  re- 
pugnancy. The  commissions  are  not  only  different  in  date,  and  given  under 
different  authorities  and  sureties,  but  they  are  of  different  natures.  The  first 
is  limited  in  its  duration  to  a  specified  period ;  the  second  is  unlimited  in  dura- 
tion,  and  during  the  pleasure  of  the  president.  If  the  latter  operated  merely 
as  a  confirmation  of  the  former,  then  it  confirmed  its  existence  only  during  the 
original  period  fixed  by  the  law.  But  such  an  effect  is  not  pretended,  and 
would  be  irreconcilable  with  the  terms  and  intent  of  the  commission.  It  has 
been  suggested  that  the  practice  of  the  government  has  been  to  consider  such 
commissions  as  one  continuing  commission.  But  whatever  weight  the  prac- 
tice of  the  government  may  be  entitled  to,  in  cases  of  doubtful  construction, 
it  can  have  no  influence  to  change  the  clear  language  of  the  law.  In  short,  if 
the  nomination  to  and  approval  by  the  senate  was  a  mere  confirmation,  and 
not  equivalent  to  a  new  appointment,  there  was  no  necessity  for  the  second 
commission ;  and  yet  the  argument  supposes  that  it  could  not  be  dispensed 
with ;  for  if  no  commission  had  been  issued,  the  first,  by  its  own  limitation, 
would  have  expired. 

§  421.  A  surety  in  an  official  iond  is  not  exonerated  h/  the  lacfies  of  govenv- 
ment  agents  in  calling  his  principal  to  account. 

Then,  as  to  the  point  of  laches,  we  are  of  opinion  that  the  charge  of  the 
court  below,  w^hich  supposes  that  laches  will  discharge  the  bond,  cannot  be 
maintained  as  law.  The  general  principle  is  that  laches  is  not  imputable  to 
the  government ;  and  this  maxim  is  founded,  not  in  the  notion  of  extraordi- 
nary prerogative,  but  upon  a  great  public  policy.  The  government  can  trans- 
act its  business  only  through  its  agents;  and  its  fiscal  operations  are  so  various, 
and  its  agencies  so  numerous  and  scattered,  that  the  utmost  vigilance  would 
not  save  the  public  from  the  most  serious  losses,  if  the  doctrine  of  laches  can 
be  applied  to  its  transactions.  It  would,  in  effect,  work  a  repeal  of  all  its 
securities.  On  the  other  hand,  the  mischiefs  to  the  agents  and  their  sureties 
would  be  scarcely  less  tolerable.  For  if,  where  the  laws,  as  in  the  present  in- 
stance, require  quarterly  accounts  and  settlements,  a  mere  omission  to  account 
is  to  be  deemed  a  breach  of  the  bond,  for  which  a  suit  must  be  immediately 
brought,  upon  the  peril  of  loss  from  imputed  laches,  the  collectors  and  their 
sureties  would  be  oppressed  with  the  most  expensive  and  vexatious  litigation ; 
and  their  whole  real  estate,  which  by  law  is  subjected  to  a  lien,  upon  the  com- 
mencement of  a  suit,  would  be  perpetually  embarrassed  in  its  transfers.  This 
consideration  of  public  or  private  inconvenience  is  not  to  overrule  the  settled 
principles  of  law,  but  it  is  certainly  entitled  to  great  weight  where  a  new 
doctrine  is  to  be  promulgated.  It  is  admitted  that  mere  laches,  unaccompanied 
with  fraud,  forms  no  discharge  of  a  contract  of  this  nature  between  private 
individuals.    Such  is  the  clear  result  of  the  authorities.    Why,  then,  should  a 
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more  rigid  principle  be  applied  to  the  government?  a  principle  which  is  at  war 
with  the  general  indulgence  allowed  to  its  rights,  which  are  ordinarily  pro- 
tected from  the  bars  arising  from  length  of  time  and  negligence?  It  is  said 
that  the  laws  require  that  settlements  should  be  made  at  short  and  stated 
periods ;  and  that  the  sureties  have  a  right  to  look  to  this  as  their  security. 
But  these  provisions  of  the  law  are  created  by  the  government  for  its  own  se- 
curity and  protection,  and  to  regulate  the  conduct  of  its  own  officers.  They 
are  merely  directory  to  such  officers,  and  constitute  no  part  of  the  contract 
with  the  surety.  The  surety  may  place  confidence  in  the  agents  of  the  gov- 
ernment, and  rely  on  their  fidelity  in  office;  but  he  has  of  this  the  same 
means  of  judgment  as  the  government  itself;  and  the  latter  does  not  under- 
take to  guaranty  such  fidelity.  No  case  has  been  cited  at  the  bar,  in  support 
of  the  doctrine,  except  that  of  The  People  v.  Jansen,  in  7  Johns.,  332.  In  re- 
spect to  that  case,  it  may  be  observed  that  it  is  distinguishable  from  the  present 
in  some  of  its  leading  circumstances.  But,  if  it  were  not,  we  are  not  prepared 
to  yield  to  its  authority.  It  is  encountered  by  other  authorities,  which  have 
been  cited  at  the  bar;  and  the  total  silence  in  the  English  books,  in  a  case  of 
so  frequent  occurrence,  affords  strong  reason  to  believe  that  it  never  has  been 
supposed  that  laches  would  be  fatal,  in  the  case  of  the  government,  where  it 
would  not  affect  private  persons.  Without  going  more  at  large  into  this  ques- 
tion, we  are  of  opinion  that  the  mere  laches  of  the  public  officers  constitutes 
no  ground  of  discharge  in  the  present  case. 

§  12  3.  Where  no  appropriation  was  made  hy  either  party  of  payments^  hefore 
a  controversy^  then  the  law  makes  the  appropriation  and  applies  the  payments  to 
the  debts  according  to  priority  of  time. 

The  last  ground  respects,  the  manner  in  which  the  court  below  laid  down  the 
law  respecting  the  appropriation  of  payments.  In  our  opinion,  there  is  no 
error  in  the  charge  on  this  point.  The  general  doctrine  is  that  the  debtor  has 
a  right,  if  he  pleases,  to  make  the  appropriation  of  payments ;  if  he  omits  it, 
the  creditor  may  make  it ;  if  both  omit  it,  the  law  will  apply  the  payments  ac- 
cording to  its  own  notions  of  justice.  It  is  certainly  too  late  for  either  party 
to  claim  a  right  to  make  an  appropriation,  after  the  controversy  has  arisen, 
and  a  fortioi^i  at  the  time  of  the  trial.  In  cases  like  the  present,  of  long  and 
running  accounts,  where  debits  and  credits  are  perpetually  occurring,  and  no 
balances  are  otherwise  adjusted  than  for  the  mere  purpose  of  making  rests,  we 
are  of  opinion  that  payments  ought  to  be  applied  to  extinguish  the  debts  ac- 
cording to  the  priority  of  time;  so  that  the  credits  are  to  be  deemed  payments 
pro  tanto  of  the  debts  antecedently  due. 

Upon  the  whole,  it  is  the  opinion  of  the  court  that,  for  the  error  of  the  dis- 
trict court  on  the  question  of  laches,  the  judgment  ought  to  be  reversed,  and 
a  venire  facias  de  novo  awarded,  with  directions,  also,  to  allow  the  parties 
liberty  to  amend  their  pleadings. 

UNITED  STATES  v.  HOUGH. 
(18  Otto,  71-74.    1880.) 

I 

Error  to  U.  S.  Circuit  Court,  Western  District  of  Tennessee. 

Opinion  by  Mr.  Justice  Miller. 

Statement  of  Facts. —  Ruel  Hough,  collector  of  internal  revenue  for  the 
first  district  of  Tennessee,  was  furnished  by  the  commissioner  of  internal  rev- 
enue with  a  large  amount  of  revenue  stamps,  and  on  the  16th  day  of  Sep- 
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tember,  1864,  he  gave,  with  sureties,  bond  to  the  United  States  in  the  sum  of 
$25,000,  conditioned  for  the  payment  of  the  money  received  by  him  for  such 
stamps,  and  a  faithful  return  of  those  not  sold,  whenever  required  so  to  do. 
Suit  was  brought  on  this  bond.  Treasury  transcripts  were  offered  in  evidence 
by  the  plaintiff,  showing  a  statement  of  his  account  in  reference  to  revenue 
stamps,  dated  September  30,  1870,  by  which  he  was  found  to  be  indebted  to 
the  United  States  on  that  account  in  the  sum  of  $6,093.78.  Evidence  was 
offered  by  the  defendants  tending  to  show  a  balance  of  $6,434.75  due  to  him 
for  salary,  commissions,  and  expenses  as  disbursing  agent,  which  he,  before  the 
institution  of  the  suit,  had  instructed  the  accounting  officer  to  convey  to  the 
<;redit  of  this  stamp  account,  and  which  was  sufficient  to  satisfy  it.  Evidence 
was  also  offered  tending  to  show  a  sum  due  from  Hough  to  the  United  States 
for  money  received  as  collector  of  internal  revenue,  much  larger  than  the 
amount  of  his  credit  for  salary  and  commissions  as  disbursing  agent.  The  case 
was  tried  by  a  jury.  There  was  a  verdict  for  the  defendants,  on  which  judg- 
ment was  rendered.  The  United  States  sued  out  this  writ.  The  main  assign- 
ments of  error  relate  to  the  charge  of  the  court  to  the  jury,  and  the  refusal  of 
the  court  to  charge  as  requested  by  counsel  for  the  United  States. 

§  428.   yflmt  not  an  exception  to  a  charge. 

With  reference  to  the  charge  given  by  the  court,  while  it  is  found  in  the  bill 
of  exceptions,  there  is  clearly  no  exception  shown  to  that  charge.  The  bill, 
after  reciting  the  charge,  is  immediately  followed  by  the  statement  that  "the 
district  attorney  moved  the  court  for  a  new  trial,  which  motion  was  overruled 
by  the  court,  to  all  which  the  district  attorney  excepted,  and  tenders  this  his 
bill  of  exceptions,"  etc.  No  mention  is  made  of  any  exception  or  any  objection 
to  the  charge  of  the  court,  and  none  can  be  considered  here. 

§  424.  Where  a  number  of  instructions  are  ashed  together^  if  one  is  erroneous 
all  may  ie  refused. 

Before  this,  however,  the  district  attorney  had  asked  of  the  court  to  give  a 
charge,  consisting  of  four  propositions,  which  are  set  out,  and  "  which  instruc- 
tions," says  the  bill,  "the  court  refused  to  give,  and  the  district  attorney  ex- 
cepted." According  to  the  well-settled  rule  of  this  court,  if  either  of  these 
four  propositions  was  erroneous,  or,  in  other  words,  if  all  the  charge  thus  asked 
was  not  sound  law,  the  court  did  right  in  refusing  the  prayer  which  pre- 
sented them  as  a  whole.  See  Johnston  v.  Jones,  1  Black,  209;  Harvey  v, 
Tyler,  2  Wall.,  328;  Lincoln  v.  Claflin,  7  id.,  132;  Beaver  v.  Taylor,  93  U.  S.,  46; 
Worthington  v.  Mason,  101  id.,  149. 

§  426,  77ie  sureties  of  a  collector  of  internal  revenue  are  not  liable  for  stamps 
received  by  him  after  the  repeal  of  the  act  under  which  his  bond  was  given. 

One  of  the  propositions  so  asked  was  that,  under  the  bond  sued  on  in  this 
«ase,  the  sureties  of  Hough  are  liable  for  all  amounts  of  stamps  which  the 
proof  shows  came  to  his  hand  as  stamp  agent,  both  before  and  since  the  execu 
tion  of  the  bond,  unless  the  same  had  been  properly  accounted  for.  It  is  true 
that  one  condition  of  the  bond  is  to  make  a  faithful  return,  whenever  so  re- 
quired, of  the  moneys  received  by  him  for  such  stamped  vellum,  parchment  or 
paper  and  adhesive  stamps,  as  have  been  or  may  hereafter  be  delivered  to  him; 
but  it  is  also  a  part  of  the  condition  of  the  bond  describing  the  stamps  for 
which  they  shall  be  liable,  that  they  were  stamps  delivered  and  to  be  delivered 
tmder  "  the  act  of  congress  to  provide  internal  revenue  for  the  support  of  the 
government,  approved  March  3,  1863,"  pursuant  to  the  sixteenth  section  of  that 
act.    Now,  that  act,  and  especially  the  sixteenth  section  of  it,  was  repealed  by 
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the  act  of  June  30, 1S64,  which  enacts  its  own  provisions  on  this  subject.     The- 
act  of  March  3,  1863,  was,  therefore,  no  longer  in  existence  when  the  bond  was    - 
taken  which  binds  the  sureties  for  stamps  received  under  its  provisions,  and,  as- 
the  obligation  of  sureties  cannot  be  extended  beyond  what  they  have  in  terms^ 
assumed,  they  cannot  be  held  liable  for  stamps  furnished  under  the  act  of  1864. 
The  date  of  the  bond,  be  it  remembered,  was  September  16,  1864.     The  act  of 
1863  had  then  been  repealed  more  than  two  months.     Stamps  undoubtedly  had 
been  delivered,  before  the  repeal  of  the  act  of  1863,  to  Hough  which  had  not 
been  accounted  for  when  the  bond  was  given,  and  it  was  competent  for  the* 
government  to  take  a  bond  covering  the  stamps  advanced  to  him  under  that 
act.     It  was  also  competent  for  the  sureties  to  limit  their  liabilities  to  stamps^ 
received  under  the  act  of  1863,  and  the  record  shows  that  they  did.     The  court 
below  told  the  jury  that  the  sureties  were  only  liable  for  stamps  received  by 
Hough  prior  to  the  30th  of  June,  1864,  the  date  of  the  repealing  act,  and  to- 
this  no  exception  was  taken.     As  we  think  the  court  was  right  in  this,  the- 
charge  asked  by  the  district  attorney  was  properly  rejected.    The  difficulty 
seems  to  have  grown  out  of  the  use  of  a  form  of  bond  framed  under  a  statute- 
which  had  been  repealed. 

§  426.  Allowance  of  daims;  set-offs. 

Objection  is  made  to  the  admission  of  two  pieces  of  evidence  designed  to* 
show  that  Hough  had  applied  the  credit  due  him  as  disbursing  agent  to  the  ex- 
tinguishment of  the  balance  due  from  him  as  stamp  agent.  The  objection  is 
not  made  to  the  pertinency  of  the  evidence,  but  to  the  fact  that  it  was  not  pre- 
sented for  allowance  as  a  credit  to  the  proper  accounting  officer  of  the  treasury, 
and  rejected,  as  provided  in  section  951,  Bevised  Statutes,  llie  answer  to  this  is. 
that  the  claim  itself  had  been  allowed  by  the  proper  accounting  officer  of  the 
treasury,  and  the  point  in  issue  was  as  to  the  application  of  the  sum  so  allowed 
to  one  of  two  distinct  claims  of  the  government  against  him.  To  such  a 
case  the  section  has  no  application.  Though  there  may  have  been  many  errors, 
committed  in  the  trial  of  this  case,  there  are  none  so  presented  by  the  record 
that  we  can  correct  them. 

Judgment  affirmed, 

UNITED  STATES  v.  MCCARTNEY. 
(Circuit  Court  for  Massachusetts:  1  Federal  Reporter,  104-111.    1880.) 

Statement  of  Facts. —  Action  against  the  sureties  of  a  collector  of  internal 
revenue  on  his  official  bond.  After  the  execution  of  the  bond  an  act  was^ 
passed  allowing  store-keepers  a  certain  compensation,  and  McCartney,  the  de- 
fendant collector,  paid  out  a  portion  of  the  money  he  received  for  this  purpose, 
and  the  question  raised  by  the  pleadings  and  evidence  was  whether  the  sureties 
on  the  bond  were  liable  for  the  action  of  the  collector  under  this  later  act. 

Opinion  by  Lowell,  J. 

The  learned  judge  of  the  district  court  ruled,  as  I  think  I  should  have  ruled 
in  his  place,  that  the  bond  remained  valid  ouly  in  respect  to  those  disbursements^ 
which  could  have  been  required  to  be  made  by  the  collector  under  the  law  as 
it  stood  at  the  date  of  the  bond.  That  this  ruling  was  sound  so  far  as  it  sus^ 
tained  the  obligation  for  the  original  duties  of  the  principal  obligor,  if  the  evi- 
dence was  such  that  the  amount  due  for  a  breach  of  those  duties  could  be 
discriminated  from  that  which  arose  from  a  failure  in  the  new  duty,  is  not  to- 
be  doubted.   Gaussen  v.  United  States,  97  U.  S.,  584  (§§  739-742,  infra) ;  United 
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States  V.  Singer,  15  Wall.,  Ill;  United  States  v.  Kirkpatrick,  9  Wheat.,  720 
(§§  419-422,  supra) ;  Com.  v.  Holmes,  25  Gratt.,  771.  A  careful  examination 
of  the  snbject  convinces  me  that  a  ruling  should  have  been  given,  as  prayed  by 
the  plaintiffs,  that  the  bond  was  applicable  to  the  pay  of  store-keepers  as  well* 

§  427.  The  sureties  on  an  official  bond  are  liable  for  the  discharge  of  aU  the 
duties  of  the  offijce  by  their  principal^  whether  imposed  by  precedent  or  snihsequent 
legidation. 

It  is  said  by  a  late  learned  commentator  that,  according  to  the  weight  of 
authority,  the  sureties  of  an  officer,  upon  his  official  bond,  are  liable  for  the 
faithful  performance  of  all  duties  imposed  upon  the  officer,  whether  by  laws 
enacted  previous  or  subsequent  to  the  execution  of  the  bond,  which  properly 
belong  to,  and  come  within  the  scope  of,  the  particular  office,  though  not  for 
those  which  have  no  connection  with  it,  and  cannot  be  presumed  to  have  been 
within  the  contemplation  of  the  parties  at  the  time  the  bond  was  executed. 
Notes  to  Kees  v.  Berrington,  2  Lead.  Cas.  Eq.  (4th  Am.  ed.),  1867-1913.  The 
language  used  in  the  foregoing  extract  is  taken  from  one  of  the  decisions 
which  I  shall  cite,  and  the  context  and  citations  show  that  it  refers  to  public 
officers  and  to  the  weight  of  authority  in  the  United  States.  A  similar  state- 
ment is  made  in  Brandt's  Suretyship,  §  469.  I  have  examined  the  cases  cited 
by  these  authors  and  some  others,  and  find  their  positions  to  be  sustained. 

§428.  authorities  reviewed. 

The  sureties  of  a  postmaster  are  not  discharged  by  the  subsequent  passage 
of  an  act  raising  the  rates  of  postage.  Postmaster-General  v.  Hunger,  2  Paine, 
189  (§§  698-601,  infra)  \  Boody  v.  United  States,  1  Woodb.  &  M.,  150  (§§  433- 
438,  infra).  It  was  held  in  White  v.  Fox,  22  Maine,  341,  that  the  sureties  of  a 
clerk  of  court  remain  liable  though  a  penalty  of  twenty-five  per  cent,  per 
annum  is  afterwards  imposed  by  law  for  a  failure  by  the  clerk  to  pay  over  his 
surplus  fees  in  due  season.  In  that  case  Shepley,  J.,  said :  '^  If  the  sureties 
on  the  official  bonds  of  persons  holding  offices  created  by  law,  and  the  dutiea 
of  which  are  prescribed  by  law,  were  to  be  discharged  by  every  change  of  the 
law  relating  to  the  duties,  it  would,  in  these  days  of  over  frequent  change,  be 
to  little  purpose  to  trouble  officers  to  obtain  sureties.  There  is  little  of  simi- 
larity between  such  cases  and  those  arising  out  of  offices  or  trusts  whose  duties 
are  assigned  or  regulated  by  contract."  Page  347.  Like  decisions  have  been 
made  in  several  states  and  circuits  in  regard  to  sherifFs,  constables,  collectors  of 
taxes,  collectors  of  customs  and  other  officers.  Illinois  v.  Ridgeway,  12  III.,  14; 
Smith  V.  Peoria  Co.,  59  111.,  412;  People  v.  Vilas,  36  K  T.,  459-465;  Mayor  v. 
Sibberns,  3  Abb.  App.  Cas.,  266;  Bartlett  v.  The  Governor,  2  Bibb,  586;  Colter 
V.  Morgan,  12  B.  Mon.,  278 ;  Com.  v.  Gabbert,  5  Bush,  438 ;  Marney  v.  State, 
13  Mo.,  7;  King  v.  Nichols,  16  Ohio  St.,  80;  United  States  v.  Gaussen,  2 
Woods,  92.  The  decision  last  cited  was  affirmed  on  another  ground,  and 
the  supreme  court  has  never  decided  this  point,  but  the  remarks  of  Strongs 
J.,  show  it  to  be  his  opinion  that  the  bond  will  not  be  discharged  unless  duties 
of  a  different  nature  are  imposed,  or  (which  is  the  English  way  of  putting  it) 
the  duties  of  the  office  are  so  increased  that  the  court  can  fairly  call  it  a  differ- 
ent office  from  that  originally  undertaken.  United  States  v.  Gaussen,  97  U.  S., 
584.  Strong  remarks  in  support  of  the  general  rule  as  above  laid  down  will 
be  found  in  the  opinions  of  Clifford,  J.,  in  United  States  v.  Powell,  14  Wall, 
493  (§§  630-634,  infra\  of  Hunt,  J.,  now  of  the  supreme  court,  in  People  v. 
Vilas,  36  N.  Y.,  465,  where  he  mentions  collectors  of  customs  and  of  internal 

levenue,  and  of  Swayne,  J.,  in  United  States  v.  Singer,  15  Wall.,  111. 
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I  have  found  very  few  cases  in  the  United  States  which  can  be  cited  in  oppo- 
sition to  this  rule.  I  have  not  fully  examined  the  law  of  England,  but  will 
mention  an  early  case  because  it  is  very  often  cited  in  this  country  and  has 
been  misunderstood.  Bartlett  v.  Attorney-General,  Parker,  277,  was  decided 
in  the  exchequer  in  1709,  and  is  reported  briefly,  but  with  much  precision, 
as  follows:  "Clarke,  in  1691,  was  made  collector  of  the  customs  in  the 
port  of  Boston;  Bartlett  and  others  were  security  for  him.  In  1698  (10 
William  III.)  the  duties  were  granted  upon  coal,  etc.,  which  by  the  statute 
were  to  be  under  the  management  of  the  commissioners  of  the  customs, 
and  certain  clauses  for  that  purpose  in  the  act.  The  commissionera  gave  Clarke 
a  deputation  for  that  purpose  and  took  security.  Clarke  afterwards  died ;  the 
43ustoms  were  paid,  but  on  this  new  coal  duty  £1,000  remained  unpaid,  upon 
which  the  bond  was  put  in  suit  against  Bartlett,  the  widow  and  executrix  of 
Bartlett,  the  security,  and  she  brought  her  bill,  and  the  question  was  whether 
the  bond  in  which  Bartlett  became  security  extended  to  this  new  duty  on 
ooals.  After  adjournment  the  barons  delivered  their  opinions  seriatim,  and 
unanimously  held  that  the  bond  did  not  extend  to  the  duty  on  coals; "  and 
they  granted  a  perpetual  stay  of  the  action.  I  have  put  one  line  of  the  report 
in  italics  in  order  to  point  out  what  I  understand  to  be  the  actual  legal  result. 
The  new  duty  does  not  appear  to  have  been  considered  a  customs  duty  at  all, 
though  put  under  the  management  of  the  commissioners  of  customs.  The 
statute,  which  I  have  examined  (9  and  10  William  III.,  c.  13),  leaves  no  doubt 
of  this  in  my  mind,  and  it  seems  that  the  commissioners  took  a  new  bond  under 
it.  The  case,  therefore,  is  one  of  a  new  office  bestowed  upon  the  same  person 
who  already  held  one;  and,  of  course,  the  old  bond  does  not  apply  to  the  new 
office,  and  does  remain  good  for  its  own  purposes.  Skillett  v.  Fletcher,  L.  R, 
1  C.  P.,  217,  and  2  C.  P.,  469.  Another  case  of  the  highest  authority  is  United 
States  V.  Kirkpatrick,  9  Wheat.,  720.  In  that  case  a  collector  appointed  during 
a  recess  of  the  senate  to  hold  until  the  end  of  the  next  session  and  no  longer, 
was  nominated  to  and  confirmed  by  the  senate  at  its  next  session,  and  received 
a  new  commission,  but  gave  no  new  bond.  The  decision  was  that  the  old  bond 
€nded  with  the  expiration  of  the  old  commission.  But  Mr.  Justice  Story  com- 
ments on  the  great  change  of  duties  which  had  been  imposed  upon  the  officer 
by  some  later  statutes,  and  says  that  the  new  liabilities  would  not  have  been 
•within  the  condition  of  the  bond  had  it  remained  in  force.  The  case,  in  that 
respect,  may  well  fall  within  the  qualifications  of  the  rule  which  I  will  now 
proceed  to  consider. 

§  439.  the  rule  does  not  apply  if  ilie  office  Juts  heen  wholly  changed,  or  if 

the  new  duties  are  not  germane  to  those  of  the  original  appointment. 

The  rule  is  usually  said  to  be  thus  qualified :  that  it  shall  not  apply  if  the 
office  has  been  wholly  changed,  or  if  the  new  duties,  however  unimportant  in 
themselves,  are  not  germane  to  those  of  the  original  appointment.  These  qual- 
ifications  lead  to  some  uncertainty,  because  courts  may  differ  as  to  what  changes 
are  in  kind  or  degree  within  the  limitation.  I  have  found  but  two  cases  in 
which  it  has  been  held  that  the  new  duties  were  so  different  from  the  old 
that  they  could  not  be  supposed  to  be  within  the  contemplation  of  the  parties. 
In  United  States  v.  Singer,  15  Wall.,  Ill,  a  distiller  had  given  bond  to  comply 
with  the  provisions  of  the  law  in  relation  to  the  duties  and  business  of  distillers, 
and  pay  all  penalties  incurred  or  fines  imposed  upon  them  for  a  violation  of  any 
of  the  said  provisions.  These  provisions  were  numerous,  requiring  notices, 
returns,  keeping  books,  paying  taxes,  etc.,  etc.     When  the  bond  was  given  the 
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law  was  that  the  store-keepers,  who  were  oflBcers  of  the  United  States  appointed 
to  doty  at  the  warehouses  of  distillers,  should  be  paid  by  the  United  States ; 
afterwards  a  joint  resolution  was  passed  in  congress  requiring  the  distillers  to 
reimburse  to  the  United  States  the  expenses  and  salary  of  store-keepers.  The 
action  upon  the  bond  alleged  as  a  breach  the  non-payment  of  certain  taxes,  and 
the  failure  to  reimburse  these  expenses  which  had  been  paid  by  the  United 
States  before  the  passage  of  the  joint  resolution.  The  point  that  the  bond  was 
entirelj'^  discharged  does  not  appear  to  have  been  taken,  and  the  court  reversed 
the  ruling  which  had  decided  that  no  taxes  were  due,  and  of  course  upheld  the 
bond  pro  tanto.  As  to  the  salary  of  a  store-keeper,  they  held  that  the  joint 
resolution  did  not  apply  to  salaries  paid  before  its  passage;  but  that,  if  it  did, 
the  parties  could  not  be  supposed  to  have  had  in  mind  that  the  United  States 
would  pass  a  law  throwing  the  expenses  of  their  own  officers  upon  the  distiller, 
la  People  v.  Tompkins,  74  111.,  482,  A.  was  appointed  chief  inspector  of  grain 
in  a  certain  city  and  gave  bond.  The  law  imposed  important  duties  upon  the 
inspector,  and  his  liabilities  were  correspondingly  great ;  but  they  looked  to  a 
careful  and  impartial  inspection  of  grain,  and  not  to  any  direct  pecuniary 
responsibility.  The  duties  of  chief  inspector  might  be  regulated  to  a  certain 
extent  by  certain  commissioners,  and  after  the  bond  was  given  A.  was  duly 
required  by  the  commissioners  to  receive  and  account  for  the  fees  of  inspection. 
The  court  held  that  while  such  a  designation  of  duty  was  within  the  power  of 
the  commissioners,  the  sureties  could  have  had  no  reason  to  expect  that  a  respon- 
sibility of  that  nature  would  be  imposed  upon  their  principal. 

§  430.  Duties  helonging  to  the  office  of  internal  revenvs  collector. 

In  this  case  the  obligation  imposed  upon  McCartney  to  pay  store-keepers  in 
addition  to  his  own  salary  and  commissions,  and  the  payment  of  assessors, 
assistant  assessors,  clerks,  etc.,  appears  to  me  to  be  ejusdem  generis  with  those 
duties  which  the  obligors  knew  be  was  to  perform,  and  therefore  to  bring  this 
case  within  the  general  rule.  Notwithstanding  general  rules  every  contract 
must  be  interpreted  by  its  own  words;  but  I  do  not  find  anything  in  this  bond 
to  take  it  out  of  the  rule.  The  recital  that  McCartney  had  been  designated  as 
disbursing  agent  to  pay  the  expenses  incident  to  the  internal  revenue  laws, 
when  construed  by  the  light  of  the  law  prevailing  in  the  United  States,  refers 
to  future  as  well  as  present  laws  and  expenses,  so  far  as  they  are  germane  to  the 
office;  and,  moreover,  the  condition  is  general  to  account  as  such  disbursing 
agent,  which  is  an  undertaking  to  account  as  such  public  agents  are  by  law 
required  to  account. 

The  defendants  took  no  exceptions  to  the  rulings  of  the  district  judge,  but 
it  was  necessary  to  consider  the  points  which  I  have  decided,  not  only  because 
it  comes  within  the  exceptions  of  the  plaintiff,  but  because  if,  upon  the  admitted 
facts,  the  bond  was  void,  the  judge  was  right  in  ordering  a  verdict  for  the  de- 
fendants. I  do  not  find  it  necessary  to  decide  whether  any  case  is  made  by  the 
declaration,  because  that  may  be  amended ;  nor  whether  a  part  of  the  tran- 
scripts from  the  treasury  department  was  not  properly  verified,  because,  before 
the  next  trial,  a  further  verification  may  be  obtained.  So  far,  however,  as  the 
defendants'  objection  is  that  the  collector  was  only  bound  to  pay  the  expenses 
of  bis  district  at  some  time,  before  or  after  he  had  left  office,  and  that  the  bond 
does  not  require  him  to  pay  anything  to  the  United  States  under  any  circum- 
stances, I  ought  to  say  that,  in  my  opinion,  the  condition  to  account  and  pay 
over  obliges  him  to  pay  the  expenses  while  he  holds  office,  and  that,  when  he 
retires,  he  must  pay  the  balance  in  his  hands  to  his  successor,  or  to  some  other 
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oflBcer  duly  authorized  by  the  United  States  to  receive  it.    Upon  the  broad 
ground  which  I  have  been  considering  the  order  must  be  for  a  venire  de  novo. 

UNITED  STATES  v.  CHEESEMAN.   . 
(Circuit  Court  for  California:  8  Sawyer,  424-484.    1875.) 

Opinion  by  Sawyer,  J. 

Statement  of  Facts. —  This  is  an  action  on  the  official  bond  of  U.  "W.  Cheese- 
man,  as  assistant  treasurer  of  the  United  States,  and  treasurer  of  the  branch 
mint  at  San  Francisco.  The  eighth  article  of  the  complaint  alleges  as  on& 
breach,  that  the  principal  in  the  bond  failed  to  account  for  a  certain  amount  of 
internal  revenue  stamps  supplied  him  for  sale  by  the  commissioner  of  internal 
revenue  of  the  United  States  under  authority  of  acts  of  congress.  The  defend- 
ants claim  that  there  is  no  liability  under  the  conditions  of  the  bond  and  tho 
statute  for  any  delinquency  of  the  assistant  treasurer  as  internal  revenue 
stamp  agent;  that  for  this  reason  the  deficiency  alleged  in  article  8  does  not 
constitute  a  breach  in  the  condition  of  the  bond,  and  that  the  matter  alleged  is 
therefore  immaterial;  and,  on  that  ground,  they  move  to  strike  it  out  in  accord- 
ance with  the  practice  under  the  State  Code  of  Procedure.  The  bond  sued  on 
bears  date  July  2,  1864.  The  act  of  August  6,  1846,  provided  for  the  appoint- 
ment of  assistant  treasurers  of  the  United  States  at  certain  cities.  9  Stat.,  60^ 
sec.  5.  Section  6  provides:  "That  the  treasurer  of  the  United  States,  the 
treasurer  of  the  mint  of  the  United  States,  the  treasurers,  and  those  acting* 
as  such,  of  the  various  branch  mints,  all  collectors  of  the  customs,  all  surveyors 
of  the  customs  acting  also  as  collectors,  all  assistant  treasurers,  all  receivers  of 
public  moneys  at  the  several  land  offices,  all  postmasters,  and  all  public  officers 
of  whatsoever  character,  be,  and  they  are  hereby,  required  to  keep  safely,  with- 
out  loaning,  using,  depositing  in  banks,  or  exchanging  for  other  funds  than  a» 
allowed  by  this  act,  all  the  public  money  collected  by  them,  or  otherwise  at  any 
time  placed  in  their  possession  and  custody,  till  the  same  is  ordered,  by  tho 
proper  department  or  officer  of  the  government,  to  be  transferred  or  paid  out; 
and  when  such  orders  for  transfer  or  payment  are  received,  faithfully  and 
promptly  to  make  the  same  as  directed,  and  to  do  and  perform  all  other  duties 
as  fiscal  agents  of  the  government  which  may  be  imposed  by  this  or  any  other 
act  of  congress,  or  by  any  regulation  of  the  treasury  department  made  in  con- 
formity to  law ;  and  also  to  do  and  perform  all  acts  and  duties  required  by  law^ 
or  by  direction  of  any  of  the  executive  departments  of  the  government,  as 
agents  for  paying  pensions,  or  for  making  any  other  disbursements  which  either 
of  the  heads  of  these  departments  may  be  required  by  law  to  make,  and  which 
are  of  a  character  to  be  made  by  the  depositaries  hereby  constituted,  consist- 
ently with  the  other  official  duties  imposed  upon  them."  Section  7  provides 
that  all  the  treasurers  and  assistant  treasurers  named  in  the  act  ''shall  respect- 
ively give  bonds  to  the  United  States  faithfully  to  discharge  the  duties  of  their 
respective  offices  according  to  law." 

On  July  3,  1852,  "  An  act  to  establish  a  branch  mint  of  the  United  States  ia 
California"  was  passed,  section  7  of  which  provides  as  follows:  "That  the 
said  branch  mint  shall  be  the  place  of  deposit  for  the  public  moneys  collected 
in  the  custom-houses  in  the  state  of  California,  and  for  such  other  public 
moneys  as  the  secretary  of  the  treasury  may  direct;  and  the  treasurer  of  said 
branch  mint  shall  have  the  custody  of  the  same;  and  shall  perform  the  duties 
of  an  assistant  treasurer,  and  for  that  purpose  shall  be  subject  to  all  the  pro- 

172 


LIABILITY  OF  SURETIES.— IN  GENERAL.  §490. 

visions  contained  in  an  act  entitled  ^  An  act  to  provide  for  the  better  organiza- 
tion of  the  treasury,  and  for  the  collection,  safe-keeping,  transfer  and  disbarse- 
ment  of  the  public  revenue,'  approved  August  6, 1846,  which  relates  to  the 
treasurer  of  the  branch  mint  at  New  Orleans." 

The  defendant,  Cheeseman,  was  appointed  treasurer  of  said  branch  mint,  and 
as  such  gave  the  bond  in  suit.  The  condition  of  the  bond  follows  the  language 
of  the  said  act  of  August  6,  1846,  before  cited,  and  will  be  set  out  in  the  course 
of  this  opinion.  It  also  adds,  "  to  be  substituted  for  present  bond  of  $400,000 
by  virtue  of  act  of  May  23,  1850.''  9  Stat.,  436.  This  act  relates  to  a  bullion 
fand  set  apart  to  pay  for  bullion  received  at  the  mint  before  it  is  coined ;  and 
provides  for  the  increasing  of  bonds  of  treasurers  to  cover  the  increased  respon- 
sibility under  the  operation  of  the  act.  No  reference  is  made  in  the  condition 
of  the  bond  in  suit  to  stamps,  stamp  agents,  or  to  any  other  act  of  congress, 
than  those  just  cited. 

By  the  act  of  July  1, 1862,  as  one  source  of  revenue,  congress  provided  that 
certain  merchandise  and  certain  instruments  should  be  stamped  with  stamps  to 
be  famisbed  by  the  government;  and  by  section  102  the  cammissioner  waa 
authorized  to  furnish  any  person  such  stamps  upon  payment  of  the  amount  of 
duty  represented  by  such  stamps,  less  a  commission  of  five  per  cent  when  the 
amounts  taken  were  fifty  dollars  or  more.  It  also  provided  for  the  return  of 
such  stamps,  so  furnished,  as  should  become  unfit  for  use,  or  for  which  the  pur- 
cliaser  should  have  no  use.  12  Stat.,  477,  sec.  102.  This  act  was  amended 
December  25,  1862,  by  which  the  commissioner  of  internal  revenue  was  author- 
ized to  supply  the  assistant  treasurer  at  San  Francisco  with  stamps  ''  without 
requiring  prepayment  therefor,"  provided  'Hhat  no  greater  commission  be 
allowed  than  is  now  provided  by  law  " —  that  is  to  say,  no  greater  than  was 
allowed  private  parties,  who  received  stamps  upon  payment,  as  provided  in  the 
statute  before  cited.  12  Stat.,  632,  sec.  2.  On  June  30,  1864,  congress 
passed  another  act,  which  covers  the  whole  subject  of  internal  revenue  taxsr 
tion,  and  especially  that  portion  relating  to  stamp  duties.  Section  173  of  this 
act  repeals  by  direct  reference  nearly  all  the  acts  upon  the  subject,  and  then 
adds  a  general  clause,  ''  together  with  all  acts  and  parts  of  acts  inconsistent 
herewith."  Section  161  of  this  act,  like  section  102  of  the  act  of  July  1,  1862, 
authorizes  the  commissioner  of  internal  revenue  to  supply  any  person  with 
stamps  upon  payment  of  the  amount  represented,  less  commissions  allowed 
for  selling,  or  otherwise,  and  for  the  return  of  those  not  used ;  and  to  supply 
certain  designated  manufacturers  with  stamps  '^  without  prepayment  therefor, 
on  a  credit  not  exceeding  sixty  days,"  upon  '^  such  security  as  he  (the  commis- 
sioner) may  judge  necessary  to  secure  payment,"  etc.  Section  170  provides  as 
follows:  *^That  in  any  collection  district,  where,  in  the  judgment  of  the  com- 
missioner of  internal  revenue,  the  facilities  for  the  procurement  and  distribu- 
tion of  stamped  vellum,  parchment  or  paper,  and  adhesive  stamps,  are  or  shall 
be  insufiicient,  the  commissioner,  as  aforesaid,  is  authorized  to  furnish,  supply 
and  deliver  to  the  collector  and  to  the  assessor  of  any  such  district,  and  to  any 
assistant  treasurer  of  the  United  States,  or  designated  depositary  thereof,  or 
any  postmaster,  a  suitable  quantity  or  amount  of  stamped  vellum,  parchment 
or  paper,  and  adhesive  stamps,  without  prepayment  therefor,  and  shall  allow 
the  highest  rates  of  commissions  allowed  by  law  to  any  other  parties  purchas- 
ing the  same,  and  may  in  advance  require  of  any  such  collector,  assessor,  as- 
sistant treasurer  of  the  United  States  or  postmaster  a  bond  with  sufficient 
sureties,  to  an  amount  equal  to  the  value  of  any  stamped  vellum^  parchment  or 
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paper,  and  adhesive  stamps,  which  may  be  placed  in  his  hands  and  remain  un- 
accounted for,  conditioned  for  the  faithful  return,  whenever  so  required,  of  all 
quantities  or  amounts  undisposed  of,  and  for  the  payment  monthly  of  all  quan- 
tities or  amounts  sold  or  not  remaining  on  hand.  And  it  shall  be  the  duty  of 
such  collector  to  supply  his  deputies  with,  or  sell  to  other  parties  within  his 
district  who  make  application  therefor,  stamped  vellum,  parchment  or  paper, 
and  adhesive  stamps,  upon  the  same  terms  allowed  by  law,  or  under  the  regu- 
lations of  the  commissioner  of  internal  revenue,  who  is  hereby  authorized  to 
make  such  other  regulations,  not  inconsistent  herewith,  for  the  security  of  the 
United  States  and  the  better  accommodation  of  the  public,  in  relation  to  the 
matters  hereinbefore  mentioned,  as  he  may  judge  necessary  and  expedient. 
And  the  secretary  of  the  treasury  may  from  time  to  time  make  such  regula- 
tions as  he  may  find  necessary  to  insure  the  safe-keeping  or  prevent  the  illegal 
use  of  all  such  stamped  vellum,  parchment,  paper  and  adhesive  stamps."  13 
Stat.,  297,  sec.  170. 

§  431.  When  a  statute  may  he  regarded  as  a  substitute  for  anoiJier  act  and 
repealing  it  hy  implication. 

These  are  the  only  statutes  brought  to  the  attention  of  the  court  bearing 
upon  the  question  presented  by  the  motion  to  strike  out.  The  bond  in  question 
was  given  after  the  passage  of  the  last  named  act  of  June  30,  1864.  This  act 
clearly  operated  as  a  repeal  of  the  act  of  December  25,  1862,  although  the 
latter  act  is  not  specifically  referred  to  in  the  repealing  clause.  But  the  latter 
embraces  the  entire  subject  matter  of  the  prior  act  on  this  subject,  making 
changes  on  the  point  in  question  and  adding  other  provisions,  and  was  mani- 
festly intended  as  a  substitute  for  it.  In  such  cases  it  is  well  settled  that  the 
operation  of  the  later  act  is  to  repeal  the  one  for  which  it  is  substituted.  Mur- 
dock  V.  City  of  Memphis,  20  Wall.,  617;  United  States  v.  Tynen,  11  Wall.,  88; 
Henderson's  Tobacco,  11  id.,  652;  Bartlett  v.  King,  12  Mass.,  537;  Common- 
wealth V.  Cooley,  10  Pick.,  36;  Pierpont  v.  Crouch,  10  Cal.,  315;  Sedg.  on 
Stat.,  126;  Butler  v,  Bicknall,  11  Int.  Eev.  Kec,  30;  Norris  v.  Crocker,  13 
How.,  438.    The  act  of  1862,  therefore,  need  not  be  considered. 

§  432,  The  liability  of  sureties  is  strictissimi  juris^  and  cannot  he  extended 
hy  im,pli^ation. 

The  liabilities  of  sureties  cannot  be  extended  by  implication  or  construction. 
The  surety  cannot  be  bound  beyond  the  scope  of  his  engagement.  He  is  en- 
titled to  stand  upon  the  strict  terms  of  his  contract.  His  liability  is  strictissimi 
juris,  and  cannot  be  extended  beyond  the  reasonably  necessary  import  of  the 
language  of  his  bond.  Miller  v.  Stuart,  9  Wheat.,  703  (§§  729-735,  infra)]. 
United  States  v.  Boyd,  15  Pet.,  207-9  (§§  409-411,  supra) ;  Leggett  v.  Humph- 
reys, 21  How.,  76  (§§  486-488,  infra);  Morton  v.  Thomas,  24  How.,  317; 
Smith  V.  United  States,  2  Wall.,  235  (§§  723-728,  infra).  Is  the  default  al- 
leged in  article  8  of  the  complaint  fairly  within  the  terms  of  the  condition  of 
the  bond?  The  condition  of  the  bond  is  in  the  language  of  the  act  of  1846, 
which  was  passed  long  before  there  was  any  act  relating  to  stamps  in  force. 
One  of  the  conditions  is  in  the  language  of  section  7  of  said  act,  that  the  prin- 
cipal '^  shall  truly  and  faithfully  continue  to  execute  and  discharge  all  the 
duties  of  the  said  office  according  to  the  laws  of  the  land."  These  duties  were 
specifically  defined  by  section  6  of  the  same  act,  and  another  condition  of  the 
same  bond  follows  substantially  the  language  of  that  section,  and  is,  that  '^  he 
shall  truly  and  faithfully  continue  to  execute  and  discharge  all  the  duties  of 
the  said  office  according  to  the  laws  of  the  United  States,  and  moreover  has 
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well,  truly  and  faithfully  kept  and  shall  well,  truly  and  faithfully  keep  safely 
without  loaning,  using,  depositing  in  bank  or  exchanging  for  other  f amis  than 
as  allowed  by  the  act  of  congress  hereinafter  specially  referred  to  and  de- 
scribed, all  the  public  money  collected  by  him,  or  otherwise  at  any  time  placed 
in  his  possession  and  custody,  till  the  same  has  been  or  shall  be  ordered  by  tho 
proper  department  or  officer  of  the  government  to  be  transferred  or  paid  out ; 
aad  when  such  orders  for  transfer  or  payment  have  been  or  shall  be  received, 
has  faithfully  and  promptly  made,  and  shall  faithfully  and  promptly  make  the 
same  as  directed,  and  has  done  and  shall  do  and  perform  all  other  duties  as 
fiscal  agent  of  the  government,  which  have  been  or  may  be  imposed  by  any  act 
of  congress,  or  by  any  regulation  of  the  treasury  department  made  in  con- 
formity to  law ;  and  also  has  done  and  performed,  and  shall  do  and  perform 
all  acts  and  duties  required  by  law,  or  by  direction  of  any  of  the  executive  de- 
partments of  the  government,  as  agent  for  paying  pensions,  or  for  making  any 
other  disbursements  which  either  of  the  heads  of  these  departments  may  be* 
required  by  the  law  to  make,  and  which  are  of  a  character  to  be  made  by  a 
depositary  constituted  by  an  act  of  congress,  entitled  '  An  act  to  provide  for 
the  better  organization  of  the  treasury,  and  for  the  collection,  safe  keeping,, 
transfer  and  disbursement  of  the  public  revenue,'  approved  August  6,  1846, 
consistently  with  the  other  official  duties  imposed  upon  him,  then  this  obliga- 
tion to  be  void  and  of  none  effect,"  etc. 

The  language  of  the  statute  and  of  the  condition  is  very  broad,  but  the  words 
must  be  taken  as  having  reference  to  such  duties  .only  as  have  some  natural 
relation  to  the  ordinary  duties  imposed  upon  the  particular  officer  who  gives 
the  bond.  The  language  prescribing  the  duties  is  the  same  for  "  all  collectors 
of  customs,  all  surveyors  of  customs  acting  also  as  collectors,  all  assistant  treas- 
urers, all  receivers  of  public  moneys  at  the  several  land  offices,  all  postmasters 
and  all  public  officers  of  whatsoever  character."  All  these  officers  are  provided 
for  in  the  same  section.  It  can  hardly  be  supposed  that  congress  intended  that 
the  words  '^  all  other  duties  as  fiscal  agents  of  the  government  which  may  be 
imposed  by  this  or  any  other  act,"  in  the  section  prescribing  the  duties  of  the 
officers  mentioned,  and  which  is  inserted  in  the  treasurer's  bond  in  suit,  should 
include  the  duties  of  collectors  of  customs,  receivers  of  land  offices  and  post- 
masters, in  case  congress  should,  after  giving  the  bond,  see  fit  to  impose  the 
duties  of  such  officers  on  the  assistant  treasurer.  If  so,  then  the  duties  of  all 
officers,  who  have  anything  to  do  with  the  moneys  of  the  government,  might 
be  imposed  on  an  assistant  treasurer,  and  the  liabilities  of  his  sureties  extended 
far  beyond  anything  contemplated  at' the  time  of  the  execution  of  the  bond.. 
We  think  these  words  only  intended  to  include  such  duties  as  naturally  and 
ordinarily  belong  to  the  particular  officer  giving  the  bond,  or  have  some  obvious 
relation  to  such  duties,  and  such  as  the  sureties  acquainted  with  the  duties  of 
the  various  public  officers  as  usually  devolved  upon  them  by  law  might  reason- 
ably be  expected  to  contemplate  at  the  time  of  executing  the  bond,  as  likely  to 
be  imposed  upon  their  principal  in  case  the  exigencies  of  government  should 
require  it;  and  not  those  duties  which  are  usually  imposed  upon,  and  more  ap- 
|»opriately  belong  to,  an  entirely  different  class  of  officers.  Thus  the  duties  of 
treasurer  are  usually  to  keep  safely,  and  pay  out  upon  lawful  authority,  the 
public  moneys,  not  to  act  as  collectors  of  customs,  postmasters,  receivers  of 
land  offices,  or  other  officers  engaged  in  collecting  the  different  branches  of  the 
public  revenues.  Treasurers  are  ordinarily  understood  to  be  keepers  of  the 
public  funds  collected  by  other  classes  of  public  officers  to  whom  those  specific 
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duties  are  specially  assigned.  We  do  not  think  the  words  of  the  treasurer's 
bond  under  consideration  would  cover  the  duties  of  collectors  of  customs,  etc., 
imposed  by  act  of  congress  or  a  regulation  of  the  treasury  department  after  the 
giving  of  the  bond.  The  sale  of  stamps  required  by  act  of  congress  to  be  used 
upon  certain  specified  merchandise  and  written  instruments  is  one  mode  of 
raising  and  collecting  revenue;  and  the  furnishing  of  stamps  to  the  assistant 
treasurer  for  sale  to  other  parties,  in  pursuance  of  section  170  of  the  act  of  1864, 
is  but  making  him  an  agent  for  the  sale  of  stamps,  and  collection  to  the  extent 
of  sales  of  that  branch  of  the  public  revenue.  The  stamps  themselves  are  not 
money.  There  is  no  natural  or  necessary  connection  of  this  service  with  the 
ordinary  duties  of  that  officer  as  treasurer.  The  service  is  more  appropriate  to 
other  officers,  whose  duties  are  to  collect  revenue,  and  it  was  at  first  imposed  on 
that  class  of  officers.  Section  102  of  the  act  of  July  1, 1862,  as  has  been  seen, 
authorized  the  commissioner  to  -'  supply  collectors,  deputy  collectors,  postmasters, 
stationers  and  other  persons  (without  naming  assistant  treasurers),  at  his  discre- 
tion, with  adhesive  stamps,"  etc.,  "  upon  payment  at  the  time  of  delivery  "  of  the 
amount  of  duties  ''  said  stamps  represent ; "  and  to  allow  five  per  cent,  as  commis- 
sion, providing  also  for  a  return  of  such  as  were  not  used.  Section  161  of  the  act 
of  June  30, 1864,  made  a  similar  provision  as  to  similar  parties,  the  supply  to  be 
.made  upon  payment,  and  also  authorized  the  delivery  of  stamps  to  certain 
manufacturers  without  payment,  upon  giving  satisfactory  security  for  payment 
within  sixty  days.  Section  170  of  the  same  act  authorized  the  commissioner  of 
internal  revenue  in  those  districts  where  in  his  judgment  the  facilities  for  dis- 
tribution of  stamps  were  insufficient,  to  furnish  to  the  collector  and  assessor  of 
the  district,  and  to  any  assistant  treasurer,  or  any  postmaster,  a  suitable  quan- 
tity of  stamps  "  without  payment  therefor,"  and  to  allow  the  highest  rates  of 
•commission  allowed  other  parties  purchasing  the  same;  and  provided  that  the 
*^  commissioner  may  in  advance  require  of  any  such  collector,  assessor,  assistant 
treasurer  of  the  United  States,  or  postmaster,  a  bond  with  sufficient  sureties  to 
•an  amount  equal  to  the  value  of  any  stamped  vellum,  parchment  or  paper  and 
adhesive  stamps  which  may  be  placed  in  his  hands  and  remain  unaccounted 
for,  conditioned  for  the  faithful  return,  whenever  so  required,  of  all  quantities 
or  amounts  sold  or  not,  remaining  on  hand." 

Thus  it  will  be  seen  that  under  section  161  the  stamps  were  to  be  supplied 
to  certain  officers  and  persons  only  on  prepayment  of  the  amount  represented 
by  the  stamps,  less  commissions,  to  certain  manufacturers  on  credit  upon  giving 
security,  and  under  section  170  they  might  be  supplied  for  sale  on  similar  com- 
missions to  certain  officers  named  without  prepayment,  in  the  discretion  of  the 
commissioner,  but  he  was  authorized  to  require  security,  and  the  condition  of 
the  bond  is  prescribed.  Some  of  the  officers  mentioned  in  both  sections  are  the 
same,  as  postmasters  and  collectors.  It  seems  to  be  a  fair  inference  from  these 
sections  that  congress  intended  that  there  should  be  in  all  cases  either  prepay- 
ment of  the  value,  less  commissions,  or  special  security  given  for  the  faithful 
performance  of  this  particular  duty.  Why  require  prepayment  of  collectors 
and  postmasters  in  section  161,  if  their  official  bonds  as  collectors  and  postmas- 
ters already  given  covered  the  duty?  or  why  authorize  the  supply  of  stamps  to 
these  same  officers  in  section  170  of  the  same  act,  and  require  other  special 
security,  if  it  was  contemplated  that  their  bonds  as  collectors  and  postmasters 
already  given  protected  the  government?  These  officers,  like  assistant* treas- 
urers, give  bonds  for  the  faithful  discharge  of  their  duties,  which  are  prescribed 
by  section  6  of  the  act  of  1846.    If  the  assistant  treasurer's  bond  under  that 
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act  covers  the  liabilities  by  reason  of  the  provisions  of  section  6,  the  same  must 
be  true  of  the  collectors'  and  postmasters'  bonds.  It  seems  very  evident  to  us 
that  congress  intended  that  the  specific  bond  authorized  by  section  170  of  the 
act  of  1864  should  be  given  to  cover  the  specific  duty  devolved  upon  the  stamp 
4igents  provided  for  in  that  section,  that  is  to  say,  when  stamps  are  delivered 
without  prepayment.  The  language  is  not  that  an  "  additional "  bond  shall  be 
required,  but  that  '^  a  bond  with  sufficient  sureties  "  may  be  required.  If  con- 
gress had  contemplated  that  a  bohd  as  assistant  treasurer  should  cover  this 
4uty,  there  would  have  been  no  need  of  this  bond,  or  if  it  had  supposed  the 
bond  already  given  insufficient,  it  would  naturally  have  authorized  an  additional 
bond,  as  in  case  of  the  bullion  fund,  with  a  condition  covering  all  duties  instead  of 
limiting  the  responsibility  to  that  particular  duty.  The  bond  in  question  was 
given  after  the  passage  of  the  act  of  1864,  yet  it  does  not  contain  the  condition 
prescribed  by  section  170  to  cover  the  duties  of  the  assistant  treasurer  as  stamp 
agent,  and  maJces  no  reference  to  it.  It  does,  however,  refer  in  terms  to  the 
act  of  1846  and  to  the  act  of  1850  relating  to  a  bullion  fund,  and  purports  to 
have  been  executed  in  pursuance  of  those  acts.  It  seems  to  refer  specifically  to 
all  duties  intended  to  be  covered.  Expreaaio  univs  eat  excltmo  alterivs.  The 
parties  executed  the  bond,  and  the  secretary  of  the  treasury  accepted  it  in  this 
form.  If  it  was  intended  to  cover  the  duties  of  the  assistant  treasurer,  as 
etamp  agent  under  the  act  of  1864,  it  is  reasonable  to  presume  that  the  secre- 
tary of  the  treasury  would  have  required  the  conditions  prescribed  by  section 
170  to  be  inserted,  or  at  least  to  have  required  some  reference  in  the  bond  to 
those  duties,  or  to  that  act.    The  secretary  prescribes  the  form  of  the  bond. 

We  think  the  reasonable  conclusion  is,  that  congress  intended  to  require  a 
distinct  and  separate  bond  containing  the  conditions  prescribed  in  section  170 
of  the  act  of  1864,  to  cover  the  duties  of  stamp  agents  provided  for  in  that 
act;  that  as  the  bond  in  suit  was  given  since  the  passage  of  the  act  of  1864, 
and  does  not  contain  the  conditions  prescribed  by  that  act,  and  makes  no  refer- 
ence to  the  act,  but  only  refers  to  the  acts  of  1846  and  1850,  the  sureties  might 
Jiave  reasonably  supposed,  and  were  entitled  to  suppose,  that  another  bond 
would  be  given  to  cover  the  service  of  stamp  agent,  should  the  commissioner 
exercise  his  discretion,  and  require  that  service  of  the  person  acting  as  assistant 
treasurer,  and  that  their  liabilities  upon  the  bond  were  limited  to  the  duties  of 
assistant  treasurer  and  treasurer  of  the  mint,  and  such  duties  as  usually  pertain 
to  that  office,  and  as  they  existed  under*  prior  acts  of  congress;  and  that  they  are 
not  liable  on  the  bond  in  suit  for  the  delinquencies  set  out  in  article  8  of  the 
emnplaint.  The  result  is  that  the  averments  of  said  article  are  immaterial,  and 
idioold  be  stricken  from  the  complaint,  and  it  is  so  ordered. 

BOODY  V.  UNITED  STATES. 
(Circuit  Court  for  Maiae:  1  Woodbury  &  Minot,  150-171.    1846.) 

Statement  of  Facts. — Boody  and  Nutter  were  sureties  on  the  bonds  of 
Todd  as  postmaster  at  Portland.  Todd  was  a  defaulter,  and  suit  was  brought 
against  him,  Boody  and  Nutter  in  the  United  States  district  coiirt;  judgment 
was  rendered  against  them,  and  the  sureties  sued  out  a  writ  of  error.  The 
sureties  were  on  both  of  two  successive  bonds,  and  sought  to  avail  themselves 
of  the  statute  of  limitations  to  defeat  their  liability  on  the  first  claim,  that  the 
deficit  on  that  was  barred  by  the  statute,  and  that  the  payments  made  by  Todd 
were  to  be  credited  on  the  deficit  on  the  second  bond.  The  facts  necessary  to 
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explain  the  rulings  of  the  court  on  these  and  6ther  points  appear  sufficiently  in 
the  opinion. 

§  43  3.  The  auretiea  of  a  postmaster  are  lidJtHefor  his  non-compliance  with  svh- 
sequent  as  well  as  past  laws  and  orders  tiU  his  official  term  expires. 

Opinion  by  Woodbury,  J. 

The  first  exception  taken  to  the  ruling  of  the  district  court  is  the  instruction 
to  the  jury  "that  the  order  of  the  postmaster-general  of  May,  1837,  by  which 
Todd  was  directed  to  retain  the  money  which  he  collected  in  his  own  hands, 
instead  of  depositing  it  in  a  bank,  as  had  been  before  required,  did  not  ex> 
onerate  his  sureties  from  their  responsibility,  but  that  they  continued  liable 
for  his  defaults  after  that  order  to  the  same  extent  that  they  were  before."  It 
is  sufficient  to  remark  on  this  that  the  condition  of  the  bond  signed  by  the 
plaintiffs  in  error  is  that  "  the  said  Thomas  Todd  shall  well  and  truly  execute 
the  duties  of  the  said  office  according  to  law  and  the  instructions  of  the  post- 
master-general." The  only  exceptions  which  can  be  raised  to  this  instruction 
tinder  that  condition  are  two.  The  first  one  is  that  this  order  was  issued  after 
the  date  of  all  the  bonds,  and  that  the  condition  does  not  apply  to  subsequent 
orders. 

But  there  are  no  words  limiting  its  application  to  past  orders,  and,  in  the  nat- 
ure and  reason  of  the  case,  it  should  not  be  limited  to  past  orders  any  more 
than  to  past  laws.  The  object  is  to  preserve  obedience  and  uniformity  and 
harmony  among  that  class  of  officers,  and  hence  orders  given  —  whether  after 
or  before  the  bond  —  are  general  and  require  a  strict  compliance  till  the  whole 
term  of  office  of  the  postmaster  expires.  The  term  of  office  is  the  limitation 
during  which  the  orders  may  be  issued,  else  both  obedience  and  uniformity  and 
all  improvement  in  former  orders  or  regulations,  by  experience  or  discoveries,, 
are  defeated,  as  to  all  old  postmasters  under  their  existing  bonds.  It  follows,, 
also,  that  if  new  laws  can  be  passed  and  must  be  obeyed,  and  the  sureties  held,  if 
passed 'during  the  continuance  of  the  term  of  office,  new  orders  may  be,  when 
the  language  in  the  condition  applicable  to  both  is  the  same ;  and,  furthermore, 
that  a  new  law,  however  great  an  improvement,  would  in  many  respects  be- 
come inefficient  and  unequal  and  not  uniform  in  its  operation  if  the  postmaster- 
general  could  not  issue  a  new  order  directing  the  details  of  its  execution  which 
his  deputies  were  bound  to  obey  and  their  sureties  held  responsible  for. 

§  434.  The  sureties  of  a  postmaster  a/re  responsible  for  public  mxmey  received 
hy  him  till  it  is  paid  over  to  public  creditors  or  to  some  officer  of  the  govemjnent 
authorized  to  receive  it. 

Congress  have  expressly  authorized  the  postmaster-general  to  issue  such  or-^ 
ders  and  to  make  suitable  regulations,  it  being  impossible  to  legislate  with 
sufficient  minuteness  for  everything  in  such  a  department  more  than  in  the 
arrny  or  navy.  First  section  of  act  of  1825,  chapter  64.  In  all  these,  how- 
ever, the  orders  issued  must  of  course  not  be  in  conflict  with  any  law,  and 
hence  the  other  exception,  which  can  be  made  in  some  cases  with  success,  is 
made  here,  and  is  next  to  be  considered.  It  is  that  the  new  order  is  one  contrary 
to  law.  It  is  undoubtedly  true  that  the  condition  requiring  obedience  to  orders 
of  the  postmaster-general  cannot  exact  it  to  orders  not  justified  by  the  acts  of 
congress.  But  I  can  see  no  illegality  in  this  order  to  the  deputy  to  retain 
the  money  collected  till  drawn  for  by  the  postmaster-general  rather  than  to 
deposit  it  in  banks.  These  last  at  that  time  had  ceased  to  pay  out  specie  and 
had  forfeited  their  situation  as  public  depositories. 

Under  the  fiscal  system  of  the  United  States  all  collecting  officers  and  their 
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sureties  are  responsible,  and  ever  have  been,  for  the  money  they  oflBlcially  re- 
oeive,  till  it  is  paid  over  to  pablio  creditors  on  some  order  from  the  treasurer  or 
paid  to  some  other  officer  having  the  control  over  their  receipts.  And  whether 
that  order  be  to  deposit  it  periodically  with  some  bank  or  receiver-general,  or 
be  to  pay  it  out  on  particular  drafts,  where  no  public  depository  exists  by  law, 
or  the  sums  collected  are  too  small  for  requiring  a  deposit  of  them  for  safety, 
is  immaterial  under  the  language  of  the  bond  and  the  spirit  of  the  financial 
syBtem  which  then  prevailed.  The  sureties  agree  to  be  responsible  for  his 
fidelity  in  these  and  other  matters  according  to  the  current  and  changing  laws 
of  congress  and  the  legal  orders  of  the  postmaster-general  under  them,  during 
the  whole  of  the  official  term,  and  to  the  amount  of  the  penalty  in  the  bond. 
Their  security  is,  they  are  liable  only  to  that  amount,  however  much  the  col- 
lections in  the  hands  of  their  principal  may  accumulate,  or  his  other  receipts, 
as  agent  of  the  department,  exceed  the  penalty. 

The  second  exception  is  to  the  instruction,  *'  That  the  account  between  Todd 
and  the  general  postofflce  being  an  open  and  running  account,  all  payments 
made  by  him  from  time  to  time,  in  the  absence  of  any  specific  appropriation 
by  him  at  the  time  of  making  them,  were  by  law  appropriated  to  the  payment 
and  extinction  of  the  oldest  charges  on  the  debit  side  of  the  account ;  that  this 
was  the  general  rule  of  law  with  respect  to  the  appropriation  of  payments 
upon  an  open  and  running  account,  when  no  special  appropriation  was  made, 
either  by  the  debtor  or  creditor,  at  the  time  the  payment  was  made,  to  any 
particular  item  of  the  account;  that  the  proviso  in  the  thirty-seventh  section  of 
the  act  of  July,  1836,  ch.  270,  which  directed  that  payments  made  subsequent 
to  the  execution  of  a  new  bond,  by  a  deputy  postmaster,  shall  first  be  applied  to 
the  discharge  of  any  balance  which  may  be  due  on  the  old  bond,  unless 'when 
the  debtor  specially  directs  it  to  be  applied  to  his  new  account,  at  the  time 
of  the  payment,  is  not  limited  to  the  cases  where  a  new  bond  is  required  at  the 
request  of  the  sureties,  in  order  to  be  released  from  their  suretyship,  but  ex- 
tends to  all  cases  where  a  new  bond  is  required  by  the  postmaster-general,  or 
he  shall  deem  it  necessary,  for  any  cause,  to  require  a  new  bond." 

§  435.  Where  a  payment  was  made  hy  a  postmaster  four  days  hefore  the  exe- 
cution of  a  second  hond^  sufficient  to  cover  the  liability  on  the  firsts  such  payment 
miist  be  considered  as  made  on  the  first  bond. 

The  correctness  of  this  instruction  is  not  material  to  the  plaintiffs,  who  were 
sureties  in  all  the  three  bonds  given  in  behalf  of  Todd,  and  who  are  of  course 
liable  for  all  the  balances,  except  in  one  respect.  They  might  avail  themselves 
of  the  statute  of  limitations  as  to  the  balances  that  were  due  on  the  first  two 
bonds,  if  they  have  not  been  since  legally  discharged.  Act  of  1825,  ch.  64, 
§  3.  The  limitation  is  two  years  from  and  after  any  default,  and  this  action 
was  brought  June  1, 1840,  while  the  first  commission  and  bond  expired  July 
2,  1836,  and  the  second  bond  January  9,  1837,  both  more  than  two  years  be- 
fore suit.  The  third  commission  and  bond  terminated  September  21,  1839,  not 
two  years  before  suit.  On  a  careful  comparison  of  dates,  however,  the  objec- 
tion to  the  instruction  on  this  point  is  not  very  material  as  to  the  balance  due 
July  2, 1836,  because  before  the  second  bond  was  given,  viz.,  on  the  12th  of 
July,  1836,  a  payment  was  made  by  Todd,  which  reduced  that  balance  to  only 
$8.34.  It  is  objected  that  this  payment  may  have  been  made  on  the  second 
bond.  But  this  payment  could  not  in  any  view  be  regarded  as  made  under  or 
upon  the  second  bond,  as  that  bond  was  not  in  existence  till  four  days  after, 
viz.,  the  16th  of  July,  1836. 
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As  a  further  evidence  that  this  payment  must  have  been  made  on  account  of 
the  former  balance,  under  the  first  bond,  the  quarter  had  just  ended  on  the  1st 
of  July,  and  he  owed  nothing  to  the  department,  except  on  that  balance,  till 
the  1st  of  August;  after  which,  anything  due  before  and  from  the  month  of 
July,  probably  he  paid  on  the  8th  pt  August,  as  $350  were  then  paid;  and 
after  August  bad  expired  he  paid  for  that  month,  probably  $400,  as  that  sum 
was  then  paid.  It  would  hardly  answer  to  presume  that  on  the  12th  of  July 
he  was  paying  money  not  intended  to  be  on  account  of  what  was  already  due, 
but  in  advance  of  what  was  not  due,  and  of  what  he  afterwards  appears  to  have 
paid  in  a  different  manner,  when  it  became  due.  Nor  is  there  any  evidence 
that  this  payment  on  the  12th  of  July  was  made  from  accruing  receipts 
under  the  second  bond  or  commission,  so  as  to  bring  it  within  the  case  of  Eck- 
ford,  hereafter  examined,  nor  is  there  any  such  presumption,  but  rather  the 
reverse,  as  the  second  bond  had  not  been  in  existence,  and  the  amount  being 
$1,191.60,  was  much  larger  than  the  usual  receipts  since  the  second  appoint- 
ment. 

§  436.  Where  no  specific  directions  are  given  hy  the  debtor  payments  are  ap- 
plied to  the  oldest  debt. 

In  relation  to  the  second  balance,  it  is,  to  be  sure,  much  larger,  being  $1,567, 
and  deserves  more  consideration.  It  would  be  barred  by  the  limitation  of  two 
years,  from  the  9th  of  January,  1837,  the  date  of  the  third  bond,  if  it  had  not 
been  extinguished  by  the  subsequent  payments,  which  were  applicable  to  it. 
They  are  so  applicable  by  the  express  words  of  the  thirty-seventh  section  of  the 
act  of  1836,  ch.  270,  even  under  its  limited  construction,  as  reaching  only  cases  of 
new  bonds  given  within  the  official  term  —  this  bond  being  a  new  one  given 
within  that  teruL  The  case  of  United  States  v.  Eckford,  1  How.,  250  (§§  584- 
587,  infrd)y  is  not  like  this ;  because  in  that  case  no  express  provision  of  law  existed 
requiring,  as  here,  subsequent  payments  to  be  applied  under  a  preceding  bond, 
where  no  direction  to  the  contrary  was  given  by  the  debtor.  And  if  the  $8.34 
should  also  be  held  to  be  extinguished  by  force  of  subsequent  payments,  on  the 
general  and  equitable  principle  at  common  law  that  the  payments  of  a  debtor, 
where  no  specific  direction  is  given  by  him  at  the  time,  shall  be  applied  to  the 
oldest  debts,  it  would  not  conflict  with  the  case  of  Eckford,  unless  it  appeared 
that  this  sum  and  all  these  subsequent  payments  were  made  from  subsequent 
and  accruing  receipts,  about  which  there  is  no  evidence  in  the  cause.  Other 
cases  hold  that  the  creditor  has  his  election,  and  may  apply  the  payment  be- 
fore suit  to  any  debt  he  pleases,  where  a  special  statute  or  the  debtor  gives  no 
direction  how  to  apply  it.  1  Meriv.,  606;  2  Strange,  1194;  14  East,  239;  5 
Taunt.,  596;  Postmaster-General  v.  Norvell,  Gilp.,  106,  126;  1  McL.,  497; 
United  States  v.  Kirkpatrick,  9  Wheat.,  720  (§§  419-422,  supra). 

The  general  principle  in  favor  of  an  application  of  the  payment  to  the  oldest 
debt,  where  nothing  has  been  done  or  directed,  seems  too  well  settled  to  be 
overturned  by  straining  the  case  of  Eckford  beyond  the  facts  proved  here,  and 
for  only  the  sum  of  $8.34.  1  Ld.  Eaym.,  287;  Peake,  K  P.,  64;  Mayor  of  Alex- 
andria V.  Patten,  4  Cranch,  317;  Field  v.  Holland,  6  Cranch,  8,  27;  Postmaster- 
General  V.  Furber,  4  Mason,  333 ;  1  How.,  250 ;  Gratiot  v.  United  States^  15 
Pet.,  336 ;  Devaynes  v.  Noble,  1  Meriv.,  529.  A  rule  in  accordance  with  this 
principle  existed  under  the  civil  law.  Digest,  B.  46,  tit.  3,  §  5.  For  if  neither 
the  creditor  nor  the  debtor  applies  the  payment,  nor  a  special  statute,  the  law 
ought  to  do  it,  and,  as  a  general  rule,  to  the  oldest  debt.    Myers  v.  United 

States,  1  McL.,  498.    Either  of  the  above  rules  would  decide  this  point  in  favor 
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of  the  United  States.  It  is  true  that  some  exceptions  exist  to  these  principles ; 
bat  I  do  not  think  that  any  of  them  include  the  present  case.  See  some  in  1 
How.,  250,  and  5  Mason,  85;  United  States  v.  January,  7  Cranch,  572;  Qilp., 
126;  5  Pet.,  373  (§§  489-494,  infra).  The  test  of  the  exception,  in  the  case  of 
different  bonds  and  commissions,  is,  that  money  actually  collected  and  accru- 
ing under  one  cannot  be  applied  to  the  other  without  the  consent  of  all  con- 
cerned. Myers  v.  United  States,  1  McL.,  498.  But  here  there  is  no  evidence 
whatever  that  the  small  balance  due  after  the  12th  of  July,  or  the  payment 
then  made,  was  from  money  accruing  under  the  second  appointment.  Indeed, 
as  before  shown,  the  presumption  is  evident  that  it  could  not  be,  as  it  was  so 
much  larger  than  the  ordinary  receipts  during  only  twelve  days.  Nor  do  I 
mean  by  this  conclusion  to  impugn  the  case  of  The  United  States  v.  Giles,  9 
Cranch,  212,  any  more  than  the  case  of  Eckford,  because  the  former  decision 
holds  merely  that  the  sureties  in  each  official  bond  are  liable  only  for  defaults 
happening  within  the  term  each  covers.  And  the  whole  inquiry,  as  to  the  cor- 
rectness of  this  second  instruction,  is  founded  entirely  on  the  idea  that  such  a 
principle  is  applicable  here,  though  the  sureties  in  all  the  bonds  are  the  same. 
United  States  v.  Kirkpatrick,  9  Wheat.,  720.  And  I  give  the  sureties  the  bene- 
fit of  it,  in  order  that  they  may  avoid  the  balance  due  under  each  bond  by  the 
statute  of  limitations,  if  it  has  not  been  paid  or  discharged  since,  in  conformity 
to  sound  legal  principles  and  the  provision  of  the  act  of  congress  specially  re- 
ferring to  a  part  of  it.  This  is  treating  sureties  liberally,  as  the  cases  require 
(Miller  v.  Stewart,  9  Wheat.,  680 ;  §§  729-735,  infra),  though  I  think  that  the 
law  in  many  cases  has  been  construed  quite  beyond  any  reasonable  intention 
of  its  makers,  or  of  parties  to  contracts,  from  a  natural  sympathy  in  their 
behalf. 

§  437.  A  postmaster  is  the  agent  of  the  postrruister-generaly  who  can  employ 
him  to  keep  safely  the  money  collected  hy  himself  and  other  postmasters,  and  his 
hand  covers  these  duties. 

The  third  and  last  exception  is  to  the  instruction:  "That  the  sum  of 
$1,165.61,  which  was  received  by  Todd  from  other  postmasters,  under  orders 
from  the  postmaster-general,  directing  the  same  to  be  deposited  in  his  hands, 
was  covered  by  that  clause  in  his  bond  which  required  him  to  account  for  all 
mone3's,  bills,  bonds,  notes,  receipts  and  other  vouchers  which  he,  as  agent  of 
the  general  postofflce,  should  receive  for  the  use  and  benefit  of  the  general  post- 
office;  that  the  order  of  the  postmaster-general,  directing  him  to  receive  and 
hold  these  moneys  for  the  United  States,  was  authorized  by  the  third  section  of 
the  act  of  March  3, 1836,  chapter  270,  and  that  his  sureties  were  responsible 
for  bis  default  in  not  paying  over  and  accounting  for  the  same,  as  they  are  for 
his  not  accounting  for  the  money  received  in  the  ordinary  discharge  of  his  du- 
ties as  postmaster."  It  is  to  be  remembered  that  the  postmasters,  in  different 
cities  or  towns,  are,  in  fact  and  in  law,  deputies  or  agents  of  the  postmaster- 
general.  It  was  once  contended  that  he,  on  that  account,  was  liable  for  their 
default.  But  their  agency  being  public,  and  the  liabilities  of  each  regulated  by 
law,  without  imposing  such  a  responsibility  over  on  him,  he  has  not,  in  such  cases, 
been  made  chargeable  for  their  misfeasances.  Thus  it  was  held  in  the  follow- 
ing cases,  after  much  deliberation,  that  the  postmaster-general  is  not  liable  per- 
sonally or  officially  for  the  neglect  or  wrong  of  a  deputy  or  of  a  letter  or  mail 
carrier.  Whitfield  v.  Lord  Le  Despencer,  Cowp.,  754;  Lane  v.  Cotton,  1  Ld. 
Baym.,  646;  S.  C,  12  Mod.,  472;  3  Peere  Wms.,  394,  note;  Story  on  Bailm.,  §  461 
et  seq.    They  are  still,  however,  his  agents,  and  are  liable  to  be  called  on  as 
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such  to  transact  business  for  him  connected  with  his  official  duties.  One  of  his 
duties  is  to  collect  and  disburse  the  money  received  for  postage,  and  to  keep  it 
safely  till  expended.  Hence  he  can  make  his  deputies  agents  for  this  purpose 
within  convenient  limits ;  and  the  sureties,  as  in  respect  to  the  collections  of 
each  deputy  at  his  own  office,  do  not  act  in  the  dark  or  at  random  as  to  their 
responsibilities,  because  they  cannot  be  held  liable  beyond  the  amount  of  the 
penalty  in  their  bond,  and  they  knowingly  and  deliberately  stipulate  to  be  liable 
to  the  extent  of  that.  Besides  this,  in  the  bond  itself,  the  acting  of  postmasters 
as  agents  is  thus  recognized :  Said  Todd  ^'  shall  also  faithfully  do  and  perform, 
OB  agent  for  the  general  postofflce,  all  such  acts  and  things  as  may  be  required 
of  him  by  the  postmaster-general,  and,  moreover,  shall  faithfully  account  with 
the  United  States  for  all  moneys,  bills,  bonds,  notes,  receipts  and  other  vouch- 
ers, which  he,  as  agent  aforesaid,  shall  receive  for  the  use  and  benefit  of  said 
general  postofflce." 

§  438.  ConatrVfCtion  of  statute  of  1836,  chapter  270,  section  1, 
The  act  of  1836,  chapter  270,  section  1,  which  requires  the  revenues  and 
debts  due  to  the  postofflce  department  to  be  paid  into  the  treasury  of  the 
United  States,  and  the  money  disbursed  to  be  drawn  therefrom,  does  not  refer 
to  each  individual  collection  or  payment,  but  the  aggregate  quarterly  and 
yearly  collections  and  expenditures.  This  is  in  order  to  make  them  appear  on 
the  exhibit  of  the  annual  receipts  and  expenditures  of  the  country,  and  also  in 
the  annual  appropriations,  which  was  not  the  case  formerly.  This  is  effected 
by  large  "  covering  warrants,"  quarterly  or  otherwise,  and  not  by  a  deposit  and 
warrant  in  each  individual  case  over  the  Union ;  else  the  labor  and  details 
would  be  insuperable,  without  a  great  additional  force  in  the  department. 
The  collections,  then,  till  disbursed,  are  kept  as  formerly  by  the  postmaster- 
general  with  his  deputies,  or,  when  safe  deposit  banks  exist,  with  them.  The 
responsibility  of  depositing  is  usually  small  on  this  account,  as  the  current 
demands  of  the  deposit,  being  greater,  or  as  great,  as  the  receipts,  quickly  and 
constantly  absorb  most  of  the  receipts. 

There  are  several  other  points  stated  in  argument  and  at  the  trial.  But 
as  these  alone  were  made  at  the  time  of  the  charge  to  the  jury,  and  as  the  rul- 
ings or  opinions  concerning  others,  such  as  the  accounts  of  Todd  being  all  open 
and  running,  or  the  bond  being  joint,  instead  of  joint  and  several,  even  if  in- 
correct, do  not  reach  and  alter  the  merits  of  the  case,  as  decided  on  other 
grounds,  it  is  unnecessary  to  enlarge  upon  theuL  For  the  reasons  I  have  given, 
let  the  judgment  below  be  afflrmed. 

§  489.  Matter  of  strict  law. —  The  obligation  of  a  surety  is  a  matter  of  strict  law,  and  can 
never  arise  from  implication.  The  bond  must  speak  for  itself,  and  its  language  can  never  be 
extended  or  altered  to  the  injury  of  the  surety.    Myers  v.  United  States,*  1  McL.,  498. 

§  440.  Executed  in  blank. — The  date  of  an  official  bond  was  left  blank  at  the  time  of  its 
execution  by  the  sureties.  Held,  such  execution  authorized  the  principal  to  insert  the  date 
at  his  discretion,  and  that,  having  done  so  before  the  delivery  of  the  bond  to  the  officers  of 
the  government,  the  bond  was  valid.    United  States  v,  Halstead,*  6  Ben.,  205. 

§  441.  A  printed  blank  in  the  form  used  for  a  paymaster's  official  bond  was  signed  by  the 
sureties  before  any  of  the  blanks  were  filled.  It  was  afterwards  signed  by  the  principal,  and 
the  blanks  were  filled  by  him,  but  without  any  express  authority.  After  such  execution  and 
filling  up  by  the  principal  it  was  accepted  by  the  government.  Held,  that  the  sureties  were 
not  liable.    United  States  v.  Nelson,*  2  Marsh.,  64. 

g  442.  Delay  in  settlement. — In  debt  on  a  sheriff's  bond,  in  Virginia,  conditioned  for  the  pay- 
ment of  officers'  fees  paid  into  his  hands  at  such  times  as  are  limited  by  law,  and  the  law  re- 
quires him  to  account  on  or  before  the  1st  of  September  for  fees  put  into  his  hands  before 
March  Ist,  the  sureties  are  not  liable  for  his  failure  to  deliver  over  before  the  1st  of  September 
fees  paid  into  his  hands  after  March  1st.    Debutts  v.  McCulloch,  1  Cr.  C.  C,  280. 
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§  44S.  Limitation. — In  an  action  on  an  official  bond  the  lapse  of  eleven  years  since  default 
is  not  sufficient  to  raise  a  legal  presumption  that  the  debt  has  been  paid,  and  will  not  release 
the  sureties.    Postmaster-Greneral  v.  Rice,*  Oilp.,  554. 

§  444.  Not  concluded,  when. —  Sureties  on  an  official  bond  are  not  concluded  by  statements 
of  government  officers  as  to  the  amount  of  their  liability,  in  which  they  have  acquiesced 
under  mistake  of  fact,  or  by  the  fact  that  they  have  executed  a  mortgage  to  secure  the 
amount  thus  stated.     United  States  v.  White,*  4  Wash.,  414. 

§  44d.  A  surety  on  a  bond  is  not  bound  by  a  judgment  rendered  against  his  principal  in  a 
state  oourt  after  the  removal  of  the  case,  as  far  as  the  surety  is  concerned,  to  a  federal  court. 
State  of  Missouri  v,  Tiedermann,  8  McC,  408. 

§  446.  A  surety  on  a  bond  is  not  bound  by  a  settlement  made  by  his  principal  and  the 
obligee,  at  which  he  was  not  present  or  consenting,  but  in  an  action  against  him  he  is  entitled 
to  whatever  rights  he  would  have  had,  had  he  been  present  at  a  settlement  under  the  contract 
and  availed  himself  of  any  defenses  which  his  principal  might  have  set  up.    Ibid. 

§  447.  Lien.—  Where  an  act  of  congress  creates  a  lien  on  the  real  estate  of  collectors  and 
their  sureties,  commencing  with  the  service  of  the  original  v^it  in  the  suit  on  the  bond, 
and  provides  for  the  execution  of  this  lien  when  there  is  a  want  of  personal  property  of  the 
collector  or  his  sureties  to  satisfy  the  judgment  on  the  bond,  a  bill  in  equity  will  not  lie  to 
subject  real  estate  conveyed  by  one  of  the  sureties  to  the  payment  of  such  a  judgment,  when, 
it  is  shown  that  the  other  sureties  are  willing  to  pay  their  aliquot  parts  and  their  personalty 
has  not  yet  been  exhausted  in  payment  of  the  judgment.  United  States  v.  Graves,  2  Marsh., 
S79. 

g  448.  Retaining  salary. —  On  the  death  of  a  principal  in  a  bond  he  was  found  to  be  a  de- 
faulter, and  the  fourth  auditor  wrote  to  the  purser  of  the  navy  to  retain  the  pay  of  a  surety, 
who  was  a  surgeon's  mate,  to  meet  the  delinquency  of  the  principal.  Subsequently  the  sec* 
Tetary  of  the  navy  wrote  the  surety  that  his  accounts  were  settled,  and  that  he  would  there- 
after receive  his  pay  and  rations.  A  certain  amount  was  then  due  to  the  surety,  but  less 
thaa  the  amount  of  the  defalcation,  and  was  retained  to  be  applied  on  the  bond.  The  ac- 
counts of  the  principal  were  not  at  the  time  settled.  Held,  that  the  surety  was  not  released 
from  further  liability.    United  States  u  Seattle,*  Gilp.,  93. 

§  449.  Docket  entries. —  In  an  action  on  the  official  bond  of  a  marshal  docket  entries  of 
moneys  paid  to  him  are  admissible  evidence  to  charge  his  sureties.  Williams  v.  United 
States,*  1  How.,  2d0. 

§  450.  Release  from  Imprisonment. —  The  release  of  a  debtor  from  Imprisonment  by 
special  act  of  congress,  retaining  the  right  to  proceed  against  his  property,  present  and  future^ 
does  not  release  the  surety.    Hunter  u  United  States,*  5  Pet.,  178. 

§  461.  Payment  of  amount  due. —  If  sureties  in  a  marshal's  bond  have  paid  to  those  wha 
are  entitled  to  it  a  sum  equal  to  the  penalty  of  their  bond,  they  may  set  it  up  as  a  matter  of 
defense,  or,  perhaps,  they  may  be  discharged  on  motion ;  but  it  is  not  necessary  in  bringing  a 
suit  on  such  bond  to  aver  in  the  declaration  the  non-payment  of  the  penalty.  Sperring  v* 
Tkylor,  2  McL.,  863. 

§  452.  Settlement  of  accounts. —  It  seems  that  the  sureties  on  an  official  bond  are  bound  to 
see  that  their  principal  keeps  the  condition  of  his  bond ;  and,  if  he  dies  with  his  accounts  in 
arrears,  it  is  their  duty,  through  the  appointment  of  an  administrator  or  otherwise,  to  have 
his  accounts  made  up  and  forwarded  to  the  department  for  settlement.  United  States  v^ 
Humason,*  7  Saw.,  252. 

g  46S.  Error  in  Judgment. — Where  the  bond  is  conditioned  for  the  faithful  execution  of 
the  duties  of  the  office,  a  surety  is  not  liable  for  an  error  in  judgment,  or  want  of  skill  on  the 
part  of  the  principal ;  he  is  liable,  however,  in  case  of  gross  negligence.  Common  Council  of 
Alexandria  v.  Corse,*  2  Cr.  C.  C,  868. 

g  454.  Irreinilar  appointment. — A  bond  given  to  the  United  States  by  one  irregularly  ap- 
XM>inted  to  an  office  established  by  law,  to  faithfully  discharge  the  duties  of  that  office,  is  bind* 
iog  on  the  sureties.    United  States  v,  Maurice,  2  Marsh.,  06. 

§  4e5.  Invalid  bond. —  A  surety  upon  an  invalid  official  bond  is  not  liable  for  the  default 
of  his  principal.    Jackson  v.  Simonton,*  4  Cr.  C.  C,  250. 

g  456.  Limits  of  district. — Where  the  district  of  a  surveyor-general  depends  upon  the  con- 
struction of  certain  acts  of  congress,  and  such  construction  has  been  settled  and  sanctioned 
for  a  series  of  years,  a  surety  on  his  official  bond  cannot  set  up  that  a  large  part  of  the  mon- 
eys in  regard  to  which  default  is  alleged  was  required  to  be  disbursed  beyond  the  proper 
limits  of  his  district.    United  States  v.  Lytle,  5  McL.,  0. 

§  457.  Purser. —  The  sureties  in  the  official  bond  of  a  purser,  stationed  at  a  navy  yard,  at 
which  there  is  no  navy  agent,  are  liable  for  the  defaults  of  their  principal  in  failing  to  dis* 
burse  or  account  for  moneys  remitted  to  him  as  purser,  notwithstanding  some  portion  of  the 
moneys  remitted  to  him  would  have  been  remit*  d  to  the  navy  agent,  if  some  person  holding 
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the  ofSce  of  navy  agent  had  been  Btatianed  at  that  yard.    Strong  v.  United  States,  6  Wall.. 
788. 

§  458.  Bond  of  reeelrer  of  public  money. — A  plea  by  a  suiety  in  an  action  on  the  officiaT 
bond  of  a  reoeiver  of  public  moneys,  that  the  receiver  had  made  returns  to  the  treasury  de 
partment  of  moneys  rece  ived  by  him  which  he,  in  fact,  never  received,  and  that  the  sums  so 
returned  were  included  in  the  amount  claimed  in  the  declaration,  is  bad.    United  States  v^ 
Girault,  11  How.,  20. 

g  459.  The  sureties  in  the  official  bond  of  a  receiver  of  public  moneys,  conditioned  for  the 
faithful  execution  and  discharge  of  the  duties  of  his  office,  are  not  responsible  for  moneys^ 
which  did  not  come  into  the  hands  of  their  principal  after  the  execution  of  their  bond,  or 
^vhich,  being  received  before,  did  not  remain  in  his  hands  after  that  time.    Ibid. 

8  4d0.  Where  a  receiver  of  public  moneys  neglects  to  make  the  proper  entries  in  his  books, 
his  sureties  are  liable  for  a  reasonable  sum  expended  by  the  government  for  the  purpose  of 
procuring  the  necessary  entries  to  be  made.     United  States  v.  Wann,*  3  McL.,  179. 

§  461.  Adyances.— '  Where  sureties  undertake  to  account  for  advances  they  are  not  liable 
for  advances  beyond  the  limitations  of  the  bond.    United  States  v.  TlLlotson,*  1  Paine,  905. 

§  462.  Where  the  officer  acts  in  another  capacity.— The  sureties  on  an  official  bond,  condi- 
tioned that  their  principal  shall  faithfully  execute  the  duties  of  invalid  pension  agent,  are  not 
liable  for  his  acts  while  acting  as  agent  for  paying  navy  and  privateer  pensioners  under  sepa- 
rate and  distinct  appointments.  A  surety  can  never  be  bound  beyond  the  scope  of  his  engage- 
ment.   United  States  v.  White,*  4  Wash.,  414. 

§  466.  By  the  statutes  of  Wyoming  the  judge  of  probate  was  ex  officio  county  treasurer, 
and  the  statute  required  a  bond  to  be  given  for  the  faithful  performance  of  his  duties  by  the- 
^robate  judge  as  such  and  as  ex  officio  county  treasurer.  A  bond  with  sureties  was  entered 
into,  conditioned  simply  for  the  faithful  performance  of  the  duties  required  by  law  of  the  pro- 
bate judge.  Hddy  that  the  sureties  on  the  bond  were  not  liable  for  the  acts  of  the  judge  of 
probate  while  acting  as  county  treasurer,  that  clause  being  omitted  from  the  bond.  Territory 
of  Wyoming  v.  Ritter,*  1  Wyom.  T.,  318. 

§  464.  Time  of  defalcation. — Sureties  on  an  official  bond  are  not  liable  for  defalcations  of 
their  principal  occurring  before  the  execution  of  the  bond  unless  a  condition  to  that  effect  ia. 
expressly  included  in  the  bond.    Myers  v.  United  States,*  1  McL.,  493. 

g  465.  The  sureties  of  a  receiver  are  not  liable  on  his  bond  for  defaults  made  prior  to  the 
execution  of  the  bond.  Fraudulent  and  fabricated  receipts  sent  by  him  to  the  treasury  depart- 
ment, after  the  execution  of  the  bond,  showing  that  he  was  in  possession  of  moneys  for  public 
lands  sold  to  others,  and  taken  up  by  himself,  will  not  preclude  the  sureties  from  showing- 
that,  in  fact,  he  had  not  collected  these  moneys,  and  was  not  in  possession  of  them  at  the  date 
of  the  bond.    United  States  v,  Boyd,  5  How.,  d9. 

§  466.  The  sureties  on  the  official  bond  of  a  receiver  of  public  money  are  only  liable  for 
moneys  received  subsequent  to  the  date  of  the  bond,  and  a  declaration  in  an  action  against 
such  a  surety  which  does  not  show  that  the  moneys  were  received  between  the  date  of  the- 
bond  and  the  end  of  the  receiver's  official  term  is  fatally  defective.    United  States  v,  Spencer^ 
2  McL.,  408. 

§  467.  While  a  surety  is  not  liable  for  money  placed  in  his  principal's  hands  after  his  term- 
has  expired,  he  is  liable  for  money  received  while  in  office,  but  for  which  he  fails  to  account 
after  his  term  has  expured.    United  States  v.  Nicholl,  12  Wheat.,  505  (§§  671-673.) 

§  468.  Sureties  on  an  official  bond,  conditioned  for  the  faithful  performance  of  the  duties 
of  the  office  during  the  continuance  of  the  incumbent  therein,  are  not  liable  for  moneys- 
received  by  their  principal  after  his  removal  from  office.  United  States  v.  Giles,*  9  Cr., 
212. 

§  469.  Sureties  on  an  official  bond  are  not  liable  for  past  defaults  of  their  principals,  unless 
the  bond  is  so  conditioned.    Farrar  v.  United  States,  5  Pet,  373  (§§  489-494). 

§470.  A  count  on  an  official  bond  which  does  not  show  that  the  money  for  which  sureties- 
are  sought  to  be  held  responsible  was  received  by  their  principal  after  the  date  of  the  execu- 
tion of  their  bond,  and  contains  no  averment  that  such  moneys,  if  received  before,  remained 
in  his  hands  after  date,  is  insufficient     United  States  v.  Linn,  1  How.,  104. 

§  471.  By  what  law  governed. —  The  sureties  of  an  officer  on  his  official  bond  are  liable  for 
the  faithful  performance  of  all  duties  imposed  on  him,  whether  by  laws  previous  or  subse- 
quent to  the  execution  of  the  bond,  if  they  properly  belong  to  and  are  within  the  scope  of 
the  particular  office,  and  not  for  those  unconnected  with  it,  and  which  cannot  be  supposed  to- 
have  been  contemplated  by  the  parties  at  the  time  they  executed  the  bond.  So  sureties  in  a 
distiller's  bond  were  held  not  responsible  for  salary  and  expenses  of  store-keepers,  cliarged^ 
against  distillers  and  proprietors  of  bonded  warehouses  by  a  joint  resolution  of  congress, 
passed  after  the  bond  was  entered  into.    United  States  v.  Singer,  2  Biss.,  226.    See  g§  390^ 

29^-395. 
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§478.  It  sedmB  that  the  suretieBon  an  official  bond,  oonditioned  that  the  principal  shall 
faithfnily  expend  moneys  received  by  him  for  a  specific  object,  are  not  liable  for  the  expend- 
iture of  moneys  received  by  him  for  other  purposes.    United  States  v,  Willard,*  1  Paine,  589. 

§  478.  The  sureties  on  an  official  bond  are  liable  for  the  faithful  performance  by  the  prin- 
cipal of  acts  imiKMed  by  i^  law  passed  after  the  execution  of  the  bond.  Chadwick  v.  United 
States,*  8  Fed.  R.,  760. 

§  474.  The  sureties  on  the  official  bond  of  a  consul,  conditioned  that  he  shall  faithfully  per- 
form the  duties  of  his  office  according  to  a  certain  act  of  congress,  are  not  liable  for  moneya 
coming  into  his  hands  for  a  purpose  not  embraced  by  the  act  mentioned,  though  he  is  him- 
self liable  therefor,  and  both  he  and  they  are  liable  if  the  purpose  for  whioh  the  money  came 
into  his  hands  was  one  embraced  within  the  act.    United  States  v,  BeU,*  Gilp.,  41. 

§  475.  Mlseellaiieoas. —  Though  any  fraudtdent  and  collusive  attempt  between  a  principal 
^aad  surety  to  cover  up  their  effects  would  be  void,  yet  the  principal  may  bona  JIde  secure  the 
surety  against  the  latter's  contingent  liability.  Leggett  v.  Humphreys,  21  How.,  66  (§§  486- 
488). 

§  47^  The  sureties  on  a  collector's  bond  are  liable  for  moneys  turned  over  to  the  collector 
by  his  predecessor  or  transmitted  to  him  by  order  of  the  government.  Broome  v.  United 
fitates.  15  How.,  143  <gg  55IM^). 

§  477.  Where  additional  duties  are  imposed  upon  a  collector  by  the  superior  officers  of  the 
department,  if  the  duties  are  properly  imposed,  the  liability  of  the  parties  to  his  hood  is  not 
ajQfected,  and,  if  improperly  imposed,  neither  he  nor  his  sureties  are  bound  for  any  failure  to 
discfaaige  sndi  duties,  but  he  and  his  sureties  are  still  bound  for  the  proper  discharge  of  his 
doty  as  ooUector.    United  States  v.  Gaussen,*  2  Woods,  92. 


2.  Amaimt  of  Becaoery. 

SciocABY — IdabUiiy  cannot  eaeoeed  that  of  principal,  §478. — Judgment  a  defense,  §479.— 
Not  liabie  beyond  penalty,  §§  480,  481 ;  damagea  not  recoverable,  §  482. — Money  received 
prior  to  execution  of  bond;  evidence,  §  ^SB.^  Liable  for  caste  and  interest,  g  484. 

§  478.  The  liability  of  a  surety  cannot  exceed  the  liability  of  his  principal ;  and  where  the 
liability  of  the  principal  has  been  fixed  by  a  judgment  against  him,  a  judgment  against  the 
surety  for  the  same  amount  cannot  be  reversed  because  it  is  too  small,  even  though  the  judg- 
ment against  the  principal  may  be  reversed  for  that  reason.    United  States  v,  Allsbury,  §  485. 

§  479.  In  an  action  on  an  official  bond  in  a  federal  court  judgment  was  rendered  in  favor  of 
the  surety,  but  on  appeal  the  judgment  was  reversed,  and  the  case  remanded  for  further  pro- 
ceedings. Pending  the  appeal  the  property  of  the  surety  was  seized  on  execution  on  judg- 
ments in  the  state  courts  and  the  full  amount  of  the  penalty  collected.  Held,  that  this  was  a 
good  defense  in  the  former  action.    Leggett  v.  Humphreys,  §§  486-488. 

§  480.  Sureties  are  not  liable  beyond  the  amount  of  the  penalty  named  in  the  bond.  They 
are  never  held  responsible  beyond  the  clear  and  absolute  terms  and  meaning  of  their  undertak- 
ings. Presumptions  and  equities  are  never  allowed  to  enlarge  or  in  any  degree  change  their 
le^  obligations.    Ibid, 

§  481.  A  judgment  against  the  sureties  on  an  official  bond  cannot  exceed  the  penalty  named 
in  the  bond.    Farrar  v.  United  States,  g§  489-494 

§  488.  In  an  action  against  the  sureties  on  an  official  bond,  where  the  issue  tried  is  whether 
the  principal  has  paid  over  certain  moneys,  the  judgment,  if  for  the  plaintiff,  must  be  that 
he  recover  the  debt,  i,  e,,  the  penalty  of  the  bond,  and  not  the  damages,  if  the  amount 
claimed  exceeds  the  penalty  named.    Ibid, 

g  483.  In  an  action  against  the  sureties  on  an  official  bond,  where  part  of  the  sums  sought 
to  be  recovered  were  received  by  the  principal  prior  to  the  execution  of  the  bond,  it  is  error 
to  reject  fcestimony  offered  by  the  defense  to  show  that  such  sums  had  been  converted  by  the 
principal  prior  to  the  time  of  the  execution  of  the  bond ;  and  in  such  a  case  it  is  not  neces- 
sary that  a  claim  for  such  discounts  be  made  to  the  treasury  department  before  that  evidence 
can  be  admitted.  Such  evidence  does  not  go  to  lessen  any  existing  liability  but  to  negative 
its  ever  having  existed.    Ibid, 

§  484.  Though  sureties  on  bonds  are  only  liable  for  the  penalty  named  therein,  yet  in  some 
cases  they  are  liable  for  costs  and  interest.  So  where  an  action  was  brought  on  an  official 
bond,  and  judgment  against  the  principal  and  sureties  was  taken  by  default,  but  the  default 
was  afterwards  removed  and  judgment  was  rendered  against  both  on  the  trial,  and  it  ap- 
peared that  the  surety  had  no  notice  of  the  defalcations  of  the  principal  till  the  commence- 
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jnent  of  the  action,  it  was  held  that  judgment  was  properly  rendered  against  the  surety  for 
costs  and  interest  from  the  time  of  the  commencement  of  the  suit.    United  States  v,  HiUs, 
S§  495,  496. 
[Notes.— See  §§  497-IM)l.] 

UNITED  STATES  v.  ALLSBURY. 
(4  Wallace,  186,  187.    1866.) 

Error  to  U.  S.  District  Court,  Western  District  of  Texas. 

Statement  of  Facts. — Action  on  a  bond  was  brought  against  Dashiel  and 
Paschal,  his  surety,  and  judgment,  which  was  afterwards  reversed,  was  ren- 
dered for  the  United  States  for  $10,318.22,  a  part  of  the  sum  claimed.  This 
case  is  against  the  representatives  of  Allsbury,  who  was  also  on  Dashiel's  bond 
as  surety.  After  the  above  judgment  was  rendered,  and  before  its  reversal, 
AUsbury's  case  came  on  for  trial.  The  judgment  was  pleaded  puis  darrein 
oontin/uance  to  fix  amount  of  recovery.  The  court  allowed  it,  and  so  instructed 
the  jury,  who  found  accordingly.     Wherefore  writ  of  error. 

§  185.  In  an  action  against  a  surety^  judgment  against  his  principal  a/nd  o(h 
surety  jlxes  amount  of  recovery j  though  said  judgment  is  afterwards  reversed. 

Opinion  by  Mr.  Justice  Nelson. 

It  is  unnecessary  to  refer  to  authorities  to  show  that  the  liability  of  the  surety 
cannot  exceed  that  of  his  principal ;  and  that  amount  having  been  fixed  by  a 
judgment  at  law,  it  formed  the  rule  to  determine  the  sum  to  be  recovered  in 
this  suit.  The  verdict  and  judgment  were  competent  evidence  on  behalf  of 
the  surety  for  this  purpose ;  indeed  the  highest  evidence  of  the  fact.  Other 
questions  would  have  arisen  if  this  judgment  had  been  offered  against  the 
surety.  The  counsel  for  the  government,  if  desirous  of  recovering  a  greater 
amount,  should  have  postponed  the  trial  of  this  case  till  the  error  had  been 
corrected  which  was  committed  in  the  case  against  the  principal.  Then  he 
would  have  been  in  a  situation  to  avoid  the  effect  of  the  erroneous  judgment. 
This  is  the  only  question  presented  on  the  record. 


Judgment  affirmed. 


LEGGETT  v.  HUMPHREYS. 
(21  Howard,  66-80.    1858.) 


Appeal  from  TJ.  S.  Circuit  Court,  Southern  District  of  Mississippi. 

Opinion  by  Mr.  Justice  Daniel. 

Statement  of  Facts. —  The  controversy  between  these  parties,  although  in 
its  progress  it  has  been  much  complicated  and  involved,  yet,  as  to  the  principle 
by  which  its  true  character  is  defined,  and  by  which  its  decision  should  be  con- 
trolled, is  simple  enough.  That  principle  is  the  extent  of  the  pecuniary  respon- 
sibility sustained  by  the  surety  in  an  official  bond  for  the  conduct  of  his 
principal.  To  a  correct  comprehension  of  the  position  of  the  parties  to  this 
cause,  some  length  of  detail  as  to  the  facts  and  pleadings  it  contains  is  neces- 
sary. 

The  appellee,  together  with  one  Grissom,  having  in  the  year  1837  bound 
himself  in  the  penalty  of  $15,000,  as  surety  to  the  oflBcial  bond  of  Richard  J. 
Bland,  sheriff  of  Claiborne  county,  in  the  state  of  Mississippi,  a  suit  was  insti- 
tuted in  the  name  of  the  governor  of  the  state  upon  that  bond,  for  the  use  of 
the  appellants,  in  the  circuit  court  of  the  United  States  for  the  southern  district 

of  Mississippi,  charging  a  breach  of  the  condition  of  that  bond  by  Bland,  in 
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having  released  from  jail  one  McNider,  against  whom  the  appellants  had  re- 
covered a  judgment  in  the  circuit  court  aforesaid,  and  whom,  after  being 
charged  in  execution  in  that  court,  the  marshal  had  committed  to  the  custody 
of  Bland,  the  sheriff.  Under  certain  provisions  of  the  statutes  of  Mississippi,  it 
was  pleaded  in  defense  to  this  action  that  McNider,  being  insolvent  and  unable 
to  pay  his  prison  fees,  the  appellants,  who  were  non-residents,  had  failed  to  pay 
those  fees,  or,  as  required  by  the  law  of  the  state,  to  give  security  for  their  pay- 
ment, or  to  appoint  an  agent  within  the  county  on  whom  demand  for  the 
prison  fees  could  be  made;  and  that  in  consequence  of  such  failure,  McNider 
had,  by  a  regular  judicial  order,  been  discharged  from  jail  as  an  insolvent 
debtor.  Upon  a  demurrer  to  the  plaintiff's  replications  to  these  pleas,  the 
circuit  court  gave  judgment  with  costs  in  favor  of  the  sheriff  and  the  appellee, 
Humphreys,  the  suit  having  been  previously  discontinued  as  to  the  other 
surety,  Grissom.  This  judgment  was  upon  a  writ  of  error  reversed  by  this 
court,  and  the  cause  was  remanded  to  the  circuit  court  with  instructions  (Bland, 
the  sheriff,  pending  the  cause  here,  having  died)  to  enter  a  judgment  against 
the  appellee,  as  surety,  for  the  sum  of  $3,910.78,  besides  the  costs.  Vide 
McXutt  V.  Bland,  2  Howard,  28. 

In  the  interval  between  the  emanation  of  the  writ  of  error  and  the  reversal 
of  the  judgment  of  the  circuit  court,  two  judgments  were,  on  motion,  obtained 
in  the  state  court  against  the  sheriff  and  Humphreys  as  his  surety,  by  the 
Planters'  Bank  of  Mississippi,  one  for  the  sum  of  $12,325.22,  and  the  other  for 
$2,674.75,  making  an  aggregate  amount  exceeding  the  penalty  of  the  bond  in 
which  the  appellee  was  surety;  and  the  property  of  that  surety  was  levied 
upon  and  sold  under  execution,  and  the  proceeds  applied  in  full  satisfaction  of 
the  amount  of  the  penalty.  Upon  the  receipt  in  the  circuit  court  of  the  man- 
date of  this  court,  the  appellee,  as  surety  as  aforesaid,  moved  the  circuit  court 
for  leave  to  plesLdjmis  darrein  continuance^  the  judgment,  levy  and  satisfaction 
above  mentioned,  in  fulfilment  of  his  bond  and  of  his  liability  for  the  sheriff; 
but  the  circuit  court  refused  leave  to  plead  these  facts  in  discharge  or  satisfac- 
tion of  the  penalty,  and,  in  literal  obedience  to  the  mandate  of  this  court,  ren- 
dered judgment  against  the  appellee,  as.  surety,  for  the  sum  hereinbefore 
mentioned.  The  appellee,  Humphreys,  then  exhibited  his  bill  on  the  equity 
side  of  the  circuit  court,  alleging  the  aforegoing  facts,  and  averring,  moreover, 
that  no  notice  or  process  of  any  kind  had  ever  been  served  upon  him  in  the 
suit  of  McNutt  V,  Bland,  but  that  the  return  of  the  officer  of  service  as  to  the 
appellee  was  absolutely  false.  Upon  these  allegations,  an  injunction  to 
the  judgment  at  law  was  granted  by  the  circuit  court,  but  subsequently,  upon 
a  demurrer  to  the  bill  by  the  appellants,  the  injunction  was  dissolved  and  the 
bill  dismissed.  From  this  decree  of  dismission  an  appeal  was  taken  to  this 
court,  who,  after  a  hearing,  expressed  the  following  conclusions,  viz. : 

"In  the  case  before  us,  the  surety  had  been  compelled  to  pay  the  whole 
amount  of  his  bond  by  process  from  the  state  courts  before  the  present  defend- 
ants obtained  their  judgment  against  him,  but  after  the  institution  of  their 
suit.  This  would  have  been  a  good  defense  to  the  action,  if  pleaded  puis 
darrein  continuance.  The  complainant  tendered  his  plea  at  the  proper  time, 
and  was  refused  the  benefit  of  it,  not  because  it  was  adjudged  insufficient  as  a 
defense,  but  because  the  court  considered  they  had  no  discretion  to  allow  it. 
The  mandate  from  this  court  was  probably  made  without  reference  to  the  pos- 
sible consequences  which  might  flow  from  it.  At  all  events,  it  operated  un- 
justly by  precluding  the  plaintiff  from  an  opportunity  of  making  a  just  and  legal 
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defense  to  the  action.  The  payment  was  made  whilst  the  cause  was  pending- 
here.  The  party  was  guilty  of  no  laches,  but  lost  the  benefit  of  his  defense  by 
an  accident  over  which  he  had  no  control.  He  is  therefore  in  the  same  condition 
as  if  the  defense  had  arisen  after  judgment,  which  would  entitle  him  to  relief 
by  avdUa  qvsrda^  or  bill  in  equity.  We  are  therefore  of  the  opinion  that  the 
complainant  was  entitled  to  the  relief  prayed  for  in  the  bill,  and  that  the  decree 
of  the  court  below  should  be  reversed." 

The  cause  was  thereupon  remanded  to  the  circuit  court  for  further  proceed- 
ings to  be  had  therein,  in  conformity  with  the  above  opinion.  Vide  9  How.^ 
313,  314,  Humphreys  v,  Leggett.  On  the  filing  of  the  mandate  in  this  latter 
case,  the  defendants  (the  present  appellants)  being  ruled  by  the  circuit  court  to 
answer  the  bill  for  the  injunction,  admit  by  their  answer  the  recovery  of  their 
judgment  against  Humphreys  as  surety  for  Bland.  They  acknowledged  their 
belief  of  the  judgments  in  the  state  court  against  the  sheriff  and  his  surety,  and 
the  levy  under  those  judgments,  and  the  return  of  satisfaction  upon  the  execu> 
tions  by  the  proper  ofiicer,  but  allege  that  the  judgments  were  fraudulentlj 
suffered  in  order  to  defeat  the  appellants ;  that  no  money  was  paid  under  the 
pretended  sale,  and  that  the  property  was  retained  by  Humphreys.  In  an 
amended  answer,  filed  by  leave  of  the  court,  the  appellants  alleged  that  Bland^ 
the  sheriff,  had  transferred  the  judgments  in  the  state  court,  for  $10,524,  to 
Humphreys,  who,  under  that  assignment,  had  received  the  sum  of  $18,000; 
that  he  had  not  discharged  the  penalty  of  the  sheriffs  bond,  and  from  various 
sourees  had  received  funds  exceeding  all  his  liabilities  arising  therefrom.  Sub- 
sequently, viz.,  in  1851,  the  appellants,  by  a  cross  bill  against  the  appellee^ 
charged  that  Bland,  to  indemnify  the  appellee  as  surety  in  the  bond  of  1837^ 
had  assigned  certain  debts  and  other  subjects  of  propert}^  real  and  personal,  to 
an  amount  more  than  equal  to  the  penalty  of  that  bond ;  that  among  these  sub- 
jects were  the  fee  bills  due  to  Bland,  as  sheriff,  to  a  large  amount,  and  also  the 
judgments  set  forth  in  the  original  bill  as  having  been  recovered  in  the  state 
courts ;  and  that  these  judgments  had  been  discharged  by  Humphreys  by  notes 
purchased  by  him  at  the  depreciation  of  fifty  cents  in  the  dollar.  To  this  cross 
bill  a  demurrer  was  interposed  by  Humphreys,  but,  upon  being  ruled  by  the 
court  to  answer,  he  admitted  that  in  March,  1840,  Bland  conveyed  in  a  deed  of 
that  date,  to  Volney  Stamps,  the  property  mentioned  in  that  deed,  in  trust,  to 
indemnify  the  appellee  as  surety  in  the  official  bond  of  Bland  of  November,. 
1837,  and  to  indemnify  the  same  appellee  and  one  Flowers,  as  sureties  for 
Bland  on  his  official  bond  of  1839,  and  to  save  them  harmless  against  all  lo8» 
and  damage^  and  all  money  paid  or  charge  or  expense  to  he  incurred^  in  conse- 
quence of  being  sureties  in  the  said  oflScial  bonds.  He  admits  that  so  much  of 
the  property  as  could  be  found  has  been  sold  by  the  trustee,  and  that  from  the 
proceeds  of  sale,  after  deducting  the  expenses  of  sale,  respondent  has  received 
three-fourths,  amounting  to  $3,825,  and  the  said  Flowers  one-fourth,  amounting 
to  $1,275,  which  make  the  whole  amount  that  has  been  realized  from  the  trust 
fund.  He  admits  that  in  1840,  for  his  further  indemnity,  Bland  assigned  to 
him  all  the  fees  then  due  to  the  former  as  sheriff  of  Claiborne  county,  but 
alleges  that  from  this  source  there  has  been  received  an  aggregate  amount  of 
only  $3,288.17,  as  shown  by  the  statements  of  the  persons  employed  in  the 
collection  of  those  fees,  filed  as  exhibits  with  the  answer.  The  respondent 
further  admits  that  after  the  recovery  by  the  Planters'  Bank  of  the  $12,325.22 
against  said  Bland  and  respondent,  which  recovery  was  founded  on  an  original 
judgment  of  the  said  bank  against  P.  Iloopes,  J.  H.  Moore  and  John  M.  Car- 
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penter,  the  said  Bland  claiming  to  be  the  owner  of  that  judgment,  did  assign 
all  his  rights  and  interests  therein  to  respondent  for  his  indemnity,  as  he  had 
to  pay  the  penalty  of  the  bond* 

The  respondent  claims  the  benefit  of  that  judgment,  but  alleges  that  he  has 
collected  nothing  under  it  from  either  Hoopes  or  Moore,  each  of  whom  became 
insolvent  prior  to  1840,  and  still  continued  insolvent.  That  the  judgment  of 
the  Planters'  Bank  against  Campbell,  Pierson  and  Moore  for  $3,702.66  had 
always  been  unproductive  and  worthless,  and  that  nothing  had  been  or  would 
be  received  therefrom,  by  reason  of  the  insolvency  of  the  defendants  in  that 
judgment.  That  in  a  suit  pending  in  the  superior  court  of  chancery  of  the 
state  of  Mississippi,  upon  a  creditor's  bill,  the  respondent  has  exhibited  the 
former  judgment  of  the  Planters'  Bank  for  $10,855.93,  as  a  claim  against 
the  estate  of  H.  Carpenter  &  Co.,  and  the  commissioner  has  reported  it  as  a 
valid  claim  for  that  amount,  with  interest  thereon  from  November  1, 1840. 
That  this  report  having  been  excepted  to  and  remaining  still  a  subject  of  con- 
test, the  court  of  chancery  had  in  the  meantime,  out  of  the  funds  of  the  estate^ 
ordered  the  payment  to  the  appellee  of  the  amount  of  the  said  judgment  or 
claim  for  $10,855.93,  with  interest,  amounting  in  the  whole  to  $18,852.75,  upon 
his  entering  into  bond  with  security  to  refund  that  amount  in  the  event  that  it 
should  be  disallowed  by  the  court.  With  this  answer  denying  his  having  been 
indemnified,  were  exhibited,  as  parts  thereof,  the  deed  of  trust  from  Bland,  the 
amount  of  fees  collected  under  the  assignment  from  Bland,  and  a  statement  of 
the  account  between  Bland  and  Humphreys.  With  the  original  bill  of  Hum- 
phreys were  exhibited,  also,  the  bonds  in  which  he  was  bound  as  surety,  the 
records  of  the  judgments  on  motion  against  the  sheriff  and  Humphreys;  and 
by  the  deposition  of  Maury,  the  attorney  for  the  Planters'  Bank,  was  proved 
the  satisfaction  of  those  judgments  by  sales  of  the  property  of  Humphreys 
under  execution.  At  the  May  term  of  the  circuit  court  in  the  year  1856,  this 
cause  having  been  submitted  to  the  court  upon  the  original  bill,  the  answer 
and  replication,  and  the  exhibits  and  proofs,  and  upon  the  cross  bill  and  the 
answer  thereto,  and  upon  the  exhibits  therewith,  the  following  decree  was  then 
made :  "  It  is  ordered,  adjudged  and  decreed  that  the  injunction  heretofore 
granted  in  this  cause  be  made  perpetual,  and  that  the  defendants,  Leggett, 
Smith  and  Lawrence,  and  their  agents  and  attorneys,  be  and  they  are  hereby 
forever  enjoined  and  restrained  from  taking  out  any  execution  upon  a  certain 
judgment  rendered  on  the  law  side  of  this  courts  on  the  14th  day  of  May, 
1S45,  in  favor  of  Alexander  McNutt,  governor,  suing  for  the  use  of  Leggett, 
Smith  and  Lawrence,  against  the  said  Humphreys,  the  complainant,  for  the 
sum  of  $6,355.38,  being  the  judgment  mentioned  in  the  bill  of  complaint  in 
this  cause,  and  that  they  be  forever  enjoined  and  restrained  from  taking  or 
adopting  any  step  or  proceeding  to  enforce  the  payment  of  the  said  judgment 
by  the  complainant  Humphreys,  or  the  collection  thereof  out  of  his  estate. 
And  it  is  further  adjudged  and  decreed  that  the  said  complainant  do  recover  of 
the  said  defendants  his  costs  of  suit  to  be  taxed."  This  decree  having  been 
brought  by  appeal  before  the  court,  its  legality  and  justice  are  now  the  subjects 
for  our  examination. 

With  reference  to  the  defense  essayed  by  the  defendant  in  the  suit  of  McNutt 
V.  Bland,  after  the  filing  of  the  mandate  of  this  court  in  that  cause,  the  opinion 
of  this  court  in  the  case  of  Humphreys  v.  Leggett  would  seem  to  be  conclu- 
aive,  both  as  to  the  period  at  which  the  defense  was  proffered,  and  the  legiti- 
macy and  sufficiency  of  the  defense,  if  substantiated  by  proof.    The  facts 
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tendered  in  defense  coming  into  existence  after  the  issues  previously  made  up, 
were  not  on  that  account  less  essentially  connected  with  the  character  of  th& 
controversy,  nor  could  the  defendant  for  that  reason  have  been  justly  deprived 
of  their  influence  upon  that  controversy.  He  appears  to  have  sought  to  avail 
himself  of  the  earliest  and  only  opportunity  for  alleging  them  by  plea  pie^is^ 
darrein  contimmnce.  In  support  of  his  right  so  to  plead,  it  would  be  adding 
nothing  to  the  clearly  expressed  opinion  of  this  court,  in  the  9th  of  Howard^ 
to  refer  to  cases  collated  in  elementary  treatises  on  pleading. 

§  486.  The  obligations  of  a  surety  cannot  he  extended  hy  implicatian.  Ther 
term^  of  hie  contract  will  he  strictly  construed. 

In  judging  of  the  character  or  sufficiency  of  the  defense  alleged  for  the  ex- 
emption of  the  appellee,  there  should  be  taken  as  a  guide  the  rule,  which  i& 
perhaps  without  an  exception,  that  sureties  are  never  held  responsible  beyond 
the  clear  and  absolute  terms  and  meaning  of  their  undertakings.  Presumptions 
or  equities  are  never  allowed  to  enlarge  or  in  any  degree  to  change  their  legal 
obligations.  This  rule  is  thus  forcibly  put  by  Chancellor  Kent  in  the  third 
Commentaries,  p.  124,  where  he  says:  "  When  the  contract  of  a  guarantor  or 
surety  is  duly  ascertained  and  understood  by  a  fair  and  liberal  construction  of 
the  instrument,  the  principle  is  well  settled  that  the  case  must  be  brought 
strictly  within  the  terms  of  the  guaranty,  and  the  liability  of  the  surety  can- 
not be  extended  by  implication."  It  will  be  seen  that,  to  a  certain  extent^ 
even  the  creditor  whose  claim  the  surety  has  under  the  terms  of  his  obligation 
been  compelled  to  satisfy,  may  be  required  to  co-operate  in  effecting  the  in- 
demnity of  the  latter.  Thus  it  is  said,  on  the  same  page  of  the  work  just 
quoted,  that  ^^  the  claim  against  a  surety  is  strictissimi  juris;  and  it  is  a  well 
settled  principle  that  a  surety  who  pays  the  debt  of  his  principal  will  in  a  clear 
case  in  equity  be  substituted  in  the  place  of  the  creditor  to  all  the  liens  held 
by  him  to  secure  the  payment  of  his  debt;  and  the  creditor  is  hound  to  preserve 
them  unimpaired  when  Ke  intends  to  look  to  the  surety P  For  this  doctrine  are 
cited  numerous  English  and  American  authorities. 

§  487.  ^^  authorities  revieiced. 

In  the  case  of  Graves  v.  McCall,  1  Wash.,  364,  it  is  said  by  the  court  of 
appeals  of  Yirginia  "  that  a  court  of  equity  will  not  charge  a  surety  farther 
than  he  is  bound  at  law ;  but  if  a  surety  bound  at  law  cannot  be  charged  ther& 
for  the  want  of  the  instrument  of  which  the  creditor  is  deprived  by  accident 
or  fraud,  a  court  of  equity  will  restore  the  paper  to  its  legal  force."  In  the  case 
of  The  United  States  v.  White,  4  Wash.,  414,  it  is  ruled  by  Washington,  justice^ 
^Hhat  a  surety  can  never  be  bound  beyond  the  scope  of  his  engagement,  and 
therefore  a  surety  for  the  faithful  service  of  B.  as  clerk  to  C,  who  afterwards- 
enters  into  partnership  with  D.,  is  not  liable  for  unfaithful  conduct  to  C.  and 
D."  The  same  law  has  been  explicitly  and  repeatedly  ruled  by  this  court,  as 
will  be  seen  in  the  cases  of  Miller  v.  Stewart,  9  Wheat.,  680  (§§  729-736,  infra) ; 
McGill  V.  Bank  of  United  States,  12  Wheat.,  511  (§§  566,  667,  infra);  United 
States  V.  Boyd,  16  Pet,  187  (§§  409-411,  supra). 

The  principle  which  limits  the  liability  of  the  surety  by  the  penalty  of  his 
bond  inheres  intrinsically  in  the  character  of  his  engagement.  He  does  not 
undertake  to  perform  the  acts  or  duties  stipulated  by  his  principal,  and  would 
not  be  permitted  to  control  their  performance ;  and  could  not,  where  his  princi- 
pal was  a  public  officer,  legally  assume  the  functions  of  that  principal.  The 
undertaking  of  the  surety  is  essentially  a  pledge  to  make  good  the  misfeasanco 
or  non-feasance  of  his  principal  to  an  amount  co-extensive  with  the  penalty  of 
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his  bond.  In  addition  to  this  interpretation  resulting  from  the  character  of  the 
obligation  of  the  surety,  the  statute  of  Mississippi,  which  necessarily  enters 
into  and  controls  all  contracts  made  under  its  authority,  expressly  limits  the 
responsibility  of  a  surety  in  a  sheriff's  bond  to  the  amount  of  the  penalty  of 
that  bond.  Vide  Hut.  Miss.  Co.,  p.  441,  art.  Ill,  sec.  1.  Indeed,  it  has  scarcely 
been  contested  in  argument  in  this  case  that  the  extent  of  the  surety's  liability 
upon  the  sheriff's  bond  was  measured  by  the  amount  of  the  penalty.  The 
great  effort  of  counsel  has  been  to  show  in  this  case  that  satisfaction  of  the* 
penalty  of  the  bond  has  not  been  honestly  made,  but  has  been  fraudulently 
evaded.  1.  By  the  provisions  of  the  deed  of  trust  for  the  indemnity  of  the 
appellee,  and  in  the  application  of  the  property  thereby  conveyed,  and  by  the- 
subsequent  assignment  of  fees  to  a  large  amount,  exceeding  together  in  value- 
the  judgments  of  the  Planters'  Bank  against  the  sheriff  and  his  surety.  2.  By 
the  sale  of  the  property  of  the  appellee  under  the  executions  in  behalf  of  the 
Planters'  Bank  at  a  sacrifice  greatly  below  its  value. 

The  force  of  these  positions  will  now  be  considered. 

§  488,  A  principal  may  indemnify  his  surety,  a/nd  the  proceeds  of  stich  in- 
demnity  cannot  increase  the  liability  of  the  surety.  * 

Whilst  it  may  be  conceded  that  a  fraudulent  combination  between  the  oflScer 
and  his  surety,  for  the  purpose  of  shielding  the  property  of  both  or  either  from 
just  responsibility,  and  in  contemplation  of  delinquency  in  the  former,  would 
have  the  effect  of  vitiating  any  compact  or  instrument  made  with  such  a  design, 
it  is  undeniable  that  an  open  and  honest  effort  of  a  principal  to  protect  his 
surety  against  casualties  incident  to  a  responsibility  about  to  be  assumed  for 
him  cannot  be  obnoxious  to  objection ;  and  it  is  equally  clear,  that  the  simple 
fact  of  the  existence  of  such  an  effort,  unattended  by  any  known  indicium  of 
frand,  and  unassailed  by  plain  or  probable  direct  proofs,  can  warrant  no  just 
impeachment  of  such  an  effort,  which  may  be  praiseworthy  and  just  with  ref- 
erence to  its  object,  and  calculated  to  promote  the  performance  of  services  to- 
the  public  which  otherwise  could  not  be  undertaken.  The  practice  of  providing 
such  an  indemnity  for  sureties  is  known  to  be  usual  and  frequent,  and  it  would 
be  difficult  to  imagine  an  objection,  either  legal  or  moral,  to  its  application  to 
the  extent  to  which  the  surety  had  been  made  answerable  upon  his  bond.  The 
right  of  a  debtor,  in  the  first  instance,  to  apply  his  payments  wherever  his  f unds^ 
are  not  specifically  bound,  is  universally  admitted.  The  judgment  of  the  cir- 
cuit oourt  in  the  case  of  McNutt  v.  Bland  having  been  against  the  plaintiff, 
and  the  deed  by  Bland  for  the  indemnity  of  the  appellee  having  been  executed 
for  a  hona  fide  consideration  pending  the  proceedings  on  the  writ  of  error  to 
the  circuit  court,  and  no  final  judgment  of  that  court  having  been  entered  to 
this  day,  there  was  no  specific  lien  on  the  property  of  Bland  which  prevented 
its  appropriation  in  exoneration  of  his  surety,  or  which  forbade  any  payments. 
or  assignments  by  him  in  discharge  of  his  liability.  A  strong  illustration  of 
this  position  may  be  seen  in  the  case  of  The  United  States  v.  Cochran,  decided 
by  Marshall,  chief  justice,  and  reported  in  the  second  volume  of  Brocken- 
brough's  Keports,  p.  274  (2  Marsh.,  274).  It  is  one  of  that  class  in  which 
priority  is  claimed  for  the  United  States  in  instances  of  insolvency  of  their 
debtors.    It  is  thus  stated  by  the  judge: 

"  Robert  Cochran,  collector  at  the  port  of  Wilmington,  N.  C,  being  very 
largely  indebted  to  the  United  States,  made  a  deed  of  his  property  for  their 
benefit.  Previous  to  the  execution  of  this  deed  he  deposited  $10,000,  the 
amount  of  the  bond  executed  to  the  United  States  for  the  faithful  performanco 
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of  his  duty,  in  a  trunk,  whioh  was  placed  in  the  bank,  and  absoonded.  From 
Baltimore  he  addressed  a  letter  to  his  sureties,  requesting  the  trunk  to  be  taken 
out  and  the  money  to  be  applied  to  their  exoneration.  The  money  was  received 
at  the  treasury,  and  the  bond  given  up.  It  being  afterwards  discovered  that  this 
was  the  money  of  the  collector,  and  not  of  the  sureties,  this  suit  is  brought  to 
oompel  the  sureties  to  pay  the  amount  of  the  bond,  considering  the  money  re- 
ceived as  constituting  no  equitable  discharge  as  to  them.  .  .  .  The  act  of 
congress  does  not  transfer  the  property  itself  to  the  United  States,  but  subjects 
it  to  their  debts  in  the  first  instance.  The  assignee  holds  it  as  the  debtor 
would  hold  it,  liable  to  the  claim  of  the  United  States,  and  if  he  converts  it  to 
his  own  use,  or  puts  it  out  of  the  reach  of  the  United  States,  he  is  undoubtedly 
responsible  for  its  value.  .  .  .  But  the  power  of  the  debtor  to  apply  his 
payments  is  co-extensive  with  that  of  the  creditor.  This  principle  has,  it  is 
believed,  never  been  denied.  If  it  be  correct,  then  the  power  of  Mr.  Cochran 
to  apply  this  sum  of  money  in  discharge  of  the  bond,  and  in  exoneration  of  the 
sureties  to  it,  is  coextensive  with  that  of  the  United  States  to  make  the  same 
a.pplicatioa  of  it  If,  then,  Mr.  Cochran  had  without  any  assignment  of  his 
property  paid  this  money  into  the  treasury,  with  a  direction  that  it  should  be 
applied  to  the  bond,  he  would  have  exercised  a  right  which  the  law  gives  to 
•every  debtor.  .  •  .  Does  the  transfer  of  this  money  to  the  sureties  change 
the  law  of  the  case?  We  think  not.  It  has  been  very  properly  argued  that 
the  act  of  congress  gives  to  the  debt  due  to  the  United  States  priority  over 
<lebts  due  to  individuals,  but  not  to  one  part  of  the  debt  due  to  the  United 
States  over  any  other  part  of  it;  nor  does  it  vest  the  property  absolutely 
in  the  United  States,  though  it  gives  them  the  right  to  pursue  it  for  the 
purpose  of  appropriating  it  in  payment.  It  would  seem  to  follow  that  the 
right  to  apply  payments  whilst  the  money  is  in  the  hands  of  the  debtors  is  not 
affected  by  the  act  of  congress,  but  remains  as  it  would  stand  independent  of 
that  act.  If,  then,  the  sureties  had  declared  to  the  treasury  department  that 
the  money  was  received  from  Mr.  Cochran  to  be  paid  in  discharge  of  their 
bond,  and  had  tendered  it  in  payment  thereof,  we  think  the  tender  would  have 
been  valid,  and  might  have  been  pleaded  in  a  suit  on  the  bond." 

This  was  a  case  where  there  was  a  legal  priority  in  the  creditor,  where  there 
existed  a  quasi  lien,  or.  a  restriction  upon  the  power  of  the  debtor  to  dispose  of 
his  property,  so  as  to  exempt  it  or  its  value  from  the  claim  of  the  creditor.  In 
the  case  under  consid^*ation,  no  such  restriction  existed ;  no  lien  by  judgment 
cr  other  specific  claim  upon  the  property  conveyed  in  trust  to  Stamps ;  and  no 
evidence  having  been  adduced  of  a  fraudulent  purpose  in  making  that  con- 
veyance, no  valid  objection  is  perceived  to  an  application  of  the  proceeds  of 
that  conveyance  towards  the  indenmity  of  the  surety ;  and  these  proceeds,  to- 
gether with  the  amount  of  the  sheriff's  fee  bills  collected,  it  is  shown  by  the 
testimony,  are  far  short  of  the  penalty  of  the  bond  discharged  by  the  surety. 
The  right  to  any  surplus  which,  upon  a  settlement  between  the  appellee  and 
Bland,  or  his  representatives,  may  remain  in  the  hands  of  the  former,  we 
regard  as  not  involved  in,  nor  pertinent  to,  this  controversy,  which  relates  reg- 
ularly and  exclusively  to  the  question  whether  the  appellee,  as  the  surety  for 
Bland,  has  fulfilled  the  exigency  of  his  bond  by  a  satisfaction  of  the  penalty. 

In  answer  to  the  objection  which  has  been  urged,  and  founded  on  the  alleged 
sacrifice  of  the  property  of  the  appellee  in  the  sale  under  the  judgments  of  the 
Planters'  Bank,  it  may  be  remarked  that  the  relevancy  or  force  of  such  an 
objection  is  not  perceived.    The  questions  here  are  these,  and  these  only,  viz.: 
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whether  the  penalty  of  the  bond  executed  by  the  appellee  has  been  satisfied,  or 
"whether  there  remains  still  a  portion  of  that  penalty  of  which  the  appellants 
<5an  claim  the  benefit?  The  judgments  in  favor  of  the  bank,  the  levy  upon  the 
property  of  the  appellee,  the  sale  and  satisfaction  to  the  full  amount  of  the 
penalty,  are  facts  all  established  of  record.  Whatever  sacrifice  of  the  property 
-of  the  appellee,  by  these  undoubted  proceedings,  may  have  been  produced  is 
his  loss,  and  his  only,  and  can  in  no  wise  aflfect  the  validity  of  his  release  by 
the  fulfilment  of  his  obligation.  The  decree  of  the  circuit  court  is  therefore 
affirmed,  with  costs. 

FARRAR  V.  UNITED  STATEa 
(6  Peters,  878-889.    1881.) 

Ebbob  to  U.'S.  District  Court,  District  of  Missouri. 

Opinion  by  Mb.  Justice  Johnson. 

Statement  of  Facts. —  This  was  a  suit  instituted  below,  against  the  plaintiffs 
here,  to  recover  a  debt  of  $30,000,  for  which  they  had  become  bound  to  the 
United  States,  as  sureties  for  one  Bector,  who  is  described  in  the  bond  as  ^^  sur- 
veyor of  the  public  lands  in  the  states  of  Illinois  and  Missouri,  and  the  territory 
of  Arkansas."  The  plea  was  performance,  and  the  breach  alleged  in  the  repli- 
cation is  in  these  words :  '*  That  at  the  time  of  the  execution  of  the  bond,  there 
were  in  the  hands  of  the  said  William  Hector,  as  such  surveyor,  to  be  by  him 
in  the  discharge  of  the  duties  of  his  oflSce  applied  and  disbursed  for  the  use  and 
benefit  of  the  plaintiffs,  divers  sums  of  money,  amounting,  etc.,  and  that  the 
said  William  Bector  hath  not  applied  and  disbursed  the  same  money,  or  any 
part  thereof,  for  the  use  and  benefit  of  the  plaintiffs,  as  in  the  execution  of  the 
duties  of  his  said  office  he  ought  to  have  done."  On  this  plea  issue  was  taken, 
and  at  the  trial  a  bill  of  exceptions  was  taken  to  sundry  instructions  of  the 
court,  given  or  refused,  which  will  be  considered  in  their  proper  place.  Two 
questions  of  a  more  general  character  must  first  be  disposed  of. 

§  489.  Judgment  cannot  he  rendered  against  sureties  in  an  official  bond  for  a 
greater  amount  than  the  penalty  of  the  hond. 

The  first  arises  on  the  form  of  the  judgment ;  the  jury  having  found  for  the 
plaintiffs  below,  on  the  breach  assigned,  assess  the  damages  for  breach  of  the 
condition  at  $41,000;  and  the  judgment  rendered  is  quod  recuperet^  the  dam- 
ages, not  the  debt  aforesaid.  The  parties,  plaintiffs  in  error,  are  the  sureties, 
and  it  is  perfectly  clear  that,  as  to  them,  a  judgment  cannot  be  rendered  beyond 
the  penalty,  to  be  discharged  on  payment  of  what  is  actually  due;  which  of 
course  can  only  be  where  it  is  a  sum  less  than  the  penalty.  It  is  proposed  on 
behalf  of  the  United  States  to  release  the  surplus,  and  such  is  their  right;  but 
this  still  leaves  the  form  of  the  judgment  uncured  and  unamended. 

§  490.  Judgment  against  a  surety  on  an  offi/dal  bond  should  be  for  the  afore- 
said  debty  i,  e,^  the  penalty  of  the  bond. 

It  would  seem  that,  in  adopting  this  form  of  rendering  judgment,  the  court 
below  has  been  misled  by  the  application  of  the  twenty-sixth  section  of  the  act 
of  1789  to  this  subject.  If  so,  it  is  a  clear  misapprehension;  since  that  section, 
if  it  sanctions  such  a  judgment  at  all,  is  expressly  confined  to  three  cases :  de- 
fault, confession,  or  demurrer;  with  neither  of  which  is  the  present  case  affected. 
There  is  no  doubt,  then,  that  the  judgment  must  be  reversed  on  this  ground; 

but  as  other  points,  as  well  as  those  made  in  the  bill  of  exceptions,  might  again 
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embarrass  the  cause  in  the  court  below,  and  would  most  probably  bring  it  back 
again  here,  it  becomes  necessary  to  consider  those  points. 

§  491.  A  surveyor  of  public  lands  is  required  hy  law  to  give  bond  and  se- 
curity. 

The  second  preliminary  point  alluded  to  is,  whether  the  bond  was  not  taken 
without  law,  or  contrary  to  law,  so  as  to  be  illegal  and  invalid.  This  turns  ou 
the  official  character  assigned  to  Sector  in  the  bond,  or  on  that  in  which  in  fact 
he  is  to  be  regarded  in  law.  He  is  described  as  "surveyor  of  public  land"  ia 
certain  districts,  not  as  surveyor-general.  And  such,  in  fact,  was  his  literal 
character,  for  the  office  of  surveyor-general  still  exists,  nominally  unique^ 
although  a  large  proportion  of  his  powers  and  duties  have  been  transferred  to 
the  surveyors  of  public  lands  in  certain  districts,  subsequently  detached  from 
the  region  over  which  his  powers  were  originally  extended.  In  deciding  on 
this  point  three  questions  are  to  be  considered ;  first,  whether  he  was  bound  to 
give  bond  at  all ;  secondly,  whether  the  words  of  the  condition  embrace  the 
duties  of  a  disbursing  officer;  and  thirdly,  whether  those  duties  were  incident 
to  his  office.  Upon  looking  through  all  the  laws  passed  upon  this  subject,  it 
can  hardly  be  doubted  that  this  officer  was  intended  to  be  included  in  the  pro- 
vision of  the  act  of  May  .7,  1822,  requiring  security  of  the  surveyor-general. 
Xiterally,  there  was  at  that  time  provision  made  under  the  laws  for  only  one 
surveyor-general;  but  it  is  abundantly  evident  that  the  officer  who  gave  this 
'bond  was  intended  to  be  included  in  the  provisions  of  that  act,  under  the 
description  of  a  surveyor-general.  The  indiscriminate  use  of  this  appellation  in 
the  previous  and  subsequent  legislation  of  congress  on  the  subject  will  lead  us. 
to  this  conclusion. 

Until  the  passing  of  the  act  of  February  28,  1806  (2  Stats,  at  Large,  352),  all 
the  surveying  for  the  United  States  was  carried  on  under  the  provisions  of  the 
act  of  May  18,  1796  (1  Stats,  at  Large,  464),  as  amended  by  the  act  of  May  10^ 
1800  (2  Stats,  at  Large,  73),  and  under  the  control  and  superintendence  of  the 
surveyor-general.  In  the  year  1806,  after  the  purchase  of  Louisiana,  the  pow- 
ers of  that  officer  were  extended  to  the  country  newly  acquired,  and  he  was 
enjoined  to  appoint  a  sufficient  number  of  skilful  surveyors  as  deputies,  one  of 
whom,  to  be  appointed  with  the  approbation  of  the  secretary  of  the  treasury, 
was  to  assume  the  character  of  principal  deputy,  and  to  exercise  over  the  co- 
deputies  the  general  power  vested  in,  and  exercised  previously  by,  the  surveyor- 
general.  The  subordinate  character  of  all  these  officers  was  distinctly  marked 
by  that  act,  and  yet  we  find  that,  in  the  act  of  March  3,  1807  (2  Stats,  at 
Large,  440),  in  the  second  section  of  the  act,  the  epithet  of  surveyor-general  is- 
expressly  applied  to  that  individual  of  them  who  should  have  been  employed 
in  surveying  the  public  laftids  south  of  the  Tennessee.  4  Laws  U.  S.,  111.  Yet,. 
at  a  subsequent  day,  to  wit,  March  3,  1815  (3  Stats,  at  Large,  228;  4  Laws- 
U.  S.,  834),  we  find  the  same  officer  designated  generally  as  a  surveyor  of  that 
district  of  country.  So,  also,  when  the  act  of  April  29, 1816  (3  Stats,  at  Large,. 
325),  was  passed,  which  abolished  the  appointment  of  these  deputies,  and  con- 
ferred the  appointment  of  their  present  substitutes  upon  the  president,  the  lat- 
ter are  simply  designated  as  a  surveyor,  and  not  surveyor-general.  Yet,  when 
the  act  of  May  7,  1822,  is  passed,  requiring  bond  to  be  given  by  these  officers,, 
it  is  expressed  altogether  in  the  plural  number,  as  recognizing  the  existence  of 
more  than  one  surveyor-general.  There  were,  then,  no  other  officers  in  exist- 
ence, besides  the  actual  surveyor-general,  who  could  come  within  the  literal  en- 
actments of  that  statute,  unless  we  include  a  surveyor  appointed  under  the^ 
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provisions  of  the  act  of  April  29,  1816.  That  is  the  present  obligor.  And  if 
farther  confirmation  be  required  to  establish  the  necessary  extension  of  the 
provisions  of  that  law  to  the  present  cause,  we  have  it  in  the  act  of  May  26, 
1 824  (4  Stats,  at  Large,  66),  in  the  second  section  of  that  act,  the  language  of 
Tvhich  expressly  recognizes  the  existence  of  more  than  one  surveyor-general. 
It  is  dear,  then,  that  from  the  time  that  the  appointment  of  deputies  by  the 
surveyoivgeneral  was  superseded  by  the  appointment  of  surveyors  by  the  treas- 
ury department^  the  independent  character  in  which  those  officers  then  acted 
identified  them  with  the  surveyor-general  so  far  as  to  have  led  to  the  use  of 
language,  by  congress,  adapted  to  confounding  them  with  the  surveyor- 
general. 

§  492.  A  surveyor  of  jpvRic  lands  is  a  dishursvng  officer  of  the  governmerU. 

We,  therefore,  have  no  doubt  that  tb^  were  included  in  the  provisions  of  the 
act  which  required  bonds  to  be  taken  on  their  accession  to  office.  Nor  do  we 
think  that  there  is  any  more  doubt  that  the  law  contemplates  them  as  disburs- 
ing officers.  It  is  express  in  requiring  them  to  give  bond  for  the  faithful  dis- 
bursement of  public  money ;  and  cui  bono  do  this  if  they  were  not  regarded  as 
disbursing  officers? 

§  493.  The  statute  requiring  the  surveyor  to  give  hond  for  the  faithful  dis- 
hursement  of  piMic  money  and  faithful  discharge  of  duU/y  does  a  "bond  for  the 
latter  only  cover  breaches  of  the  former  duty  f 

But  the  words  of  the  statute  which  relate  to  disbursements  are  omitted  from 
tha  condition  of  this  bond,  and  the  only  words  inserted  are,  '*  that  he  shall 
faithfully  diaoharge  the  duties  of  his  office."  The  court  feel  no  difficulty  in 
maintaining  that,  where  the  conditions  are  cumulative,  the  omission  of  one  con- 
dition cannot  invalidate  the  bond  so  far  as  the  other  operates  to  bind  the  party. 
But  the  question  is  one  of  much  more  difficulty,  whether,  where  the  law  is  express 
that  the  condition  shall  be  both  for  the  faithful  disbursement  of  money  and  the 
general  discharge  of  duty,  and  the  latter  only  is  inserted,  the  former  may  still 
be  held  to  be  comprised  within  the  general  words  of  the  latter.  But  for  the 
language  used  in  the  statute,  the  court  has  no  doubt  that  the  case  would  have 
been  open  to  proof,  that  the  disbursement  of  money  was  one  of  the  known  and 
habitual  duties  of  the  office,  and  included  in  the  general  words ;  but  whether 
the  omission  of  the  express  words  which  imposed  this  liability  does  not  preclude 
a  resort  to  their  restoration  incidentally  by  proof,  is  a  question  on  which  the 
court  have  felt  much  difficulty,  and  which  they  will  not  now  decide. 

The  next  questions  to  be  considered  are  those  presented  by  the  bill  of  excep- 
tions, and  of  these,  that  which  goes  to  the  sufficiency  of  the  certificate  has 
already  been  disposed  of  in  the  case  of  Smith  v.  United  States,  5  Pet.,  292,  in 
which  the  same  form  of  certificate  was  held  to  be  a  substantial  compliance  with 
the  law  under  which  it  was  resorted  to  as  proof. 

The  remaining  questions  grow  out  of  this  state  of  facts.  Eector  was  ap- 
pointed surveyor,  or,  at  least,  commissioned  as  such  on  the  13th  June,  1823,  and 
this  bond  bears  date  the  7th  August,  1823.  Between  the  3d  of  March  and  the 
4th  of  June  in  the  same  year  there  had  been  paid  to  him  from  the  treasury  the 
sum  of  money  found  by  the  jury.  So  that  it  was  paid  to  him  before  the  com- 
mission and  before  the  bond  in  proof.  On  this  state  of  facts  the  bill  of  excep- 
tions asserts  three  grounds  of  defense.  1.  That  the  sureties  could  not  be 
made  liable  at  all  for  the  money  so  paid.  2.  That  if  at  all,  they  ought  to  be 
let  into  proof  that  Sector  had  appropriated  the  money  to  his  own  use  before 
the  date  of  the  bond ;  or,  3.  That  he  had  paid  it,  or  enough  of  it  to  cover  the 
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penalty  of  the  bond  to  the  use  of  the  United  States  before  they  became  bound 
for  hiik 

§  494,  Sureties  are  not  liable  for  past  defaiUts  vnless  made  so  ly  the  terms  of 
their  bonds. 

On  these  points  we  feel  no  difficulty  in  afBrraing  that,  for  any  sums  paid  to 
Rector  prior  to  the  execution  of  the  bond,  there  is  but  one  ground  on  which 
the  sureties  could  be  held  answerable  to  the  United  States,  and  that  is  on  the 
presumption  that  he  still  held  the  money  in  bank  or  otherwise.  If  still  in  his 
bands,  he  was,  up  to  that  time,  bailee  to  the  government ;  but  upon  the  contrary 
hypothesis,  he  had  become  a  debtor  or  defaulter  to  the  government,  and  his  of- 
fense was  already  consummated.  If  intended  to  cover  past  dereliction,  the 
bond  should  have  been  made  retrospective  in  its  language.  The  sureties  have 
not  undertaken  against  his  past  misconduct.  They  ought,  therefore,  to  have 
been  let  into  proof  of  the  actual  state  of  facts  so  vitally  important  to  their  de- 
fense; and  whether  paid  away  in  violation  or  in  execution  of  the  trust  reposed 
in  him,  if  paid  away,  he  no  longer  stood  in  the  relation  of  bailee.  It  was  not, 
then,  a  case  to  which  that  act  (1  Stats,  at  Large,  515)  applies,  which  requires 
the  submission  of  accounts  to  the  treasury  before  discounts  can  be  given  in 
evidence,  since  this  defense  goes  not  to  discharge  a  liability  incurred,  bat  to 
negative  its  ever  existing.  In  giving  instructions  to  the  jury  on  these  points, 
therefore,  the  court  erred,  as  well  as  in  refusing  to  let  the  defendants  into  proof, 
as  prayed,  since  such  testimony  presents  a  direct  negative  to  the  breach  alleged, 
which  is,  that  the  obligor  then  had  the  money  in  his  hands.  Judgment 
reversed,  and  venire  facias  de  novo  awarded. 

UNITED  STATES  r.  HILLS. 
(Ciicuit  Court  for  Massachusetts:  4  Clifford,  61S-628.     1878.) 

§  495.  Sureties  are^  in  m/iny  cases,  hound  beyond  the  penalty  of  their  bond 
for  costs,  and  interest  which  has  accrued  by  their  own  fault. 

Opinion  by  Clifford,  J. 

Sureties,  if  answerable  at  all  for  interest  beyond  the  amount  of  the  penalty 
of  the  bond  given  by  their  principal,  can  only  be  held  for  such  an  amount  as 
accrued  from  their  own  default  in  unjustly  withholding  payment  after  being 
notified  of  the  default  of  the  principal.  Lyon  v.  Clark,  8  N".  Y.,  155 ;  Welch 
V.  Clarkson,  6  Term  E.,  304.  When  allowed,  it  is  upon  the  ground  that  a  debt 
which  is  due,  and  the  payment  of  which  is  wrongfully  delayed,  should  carry 
interest.  The  Northumbria,  L.  R.,  3  Adm.  &  Ecc,  11.  Interest  from  the  date 
of  the  writ  may  be  allowed,  and  for  no  greater  amount,  where  the  case  is 
heard  on  an  agreed  statement  of  facts.     Ives  v.  Merchants'  Bank,  12  How.,  164. 

Statement  of  Facts. —  Sufficient  appears  to  show  that  Frederick  C.  Hills 
was  appointed  acting  assistant  paymaster  and  clerk  in  the  navy ;  that  he  gave 
an  official  bond  in  the  penal  sum  of  $5,000,  conditioned  that  he  should  faith- 
fully discharge  all  his  duties  as  such  officer;  and  that  the  defendant  was  one 
of  his  sureties  in  that  bond.  Contrary  to  the  stipulation  of  the  bond,  the 
principal  made  default,  as  charged  in  the  declaration ;  that  is,  he  did  not  faith- 
fully discharge  all  his  duties  as  such  assistant  paymaster  and  clerk.  Instead 
of  that,  he  failed  to  pay  over  to  the  United  States  property,  money  and  bonds 
in  his  hands,  belonging  to  the  United  States,  which  it  was  his  duty  to  pay  over 
and  account  for,  within  the  meaning  of  his  said  official  bond.  Due  request  to 
the  principal  is  alleged  and  his  refusal  to  comply.    Service  was  made,  and  the 
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principal  and  surety  failing  to  appear,  they  were  defaulted.  But  they  subse- 
quently appeared,  and  the  default  was  taken  off.  SuflGice  it  to  say,  without 
entering  into  the  details  of  the  proceedings,  that  judgment  was  rendered 
against  the  principal  in  favor  of  the  United  States,  for  the  whole  amount 
claimed  by  the  United  States,  including  principal,  with  interest  from  August 
24, 1864,  to  December  31,  1877,  the  date  of  the  judgment,  and  taxable  costs. 
Interest  as  against  the  surety  was  allowed  only  from  the  date  of  the  writ,  the 
judgment  against  him  being  for  the  sum  of  $515  debt,  and  interest  from  tho 
date  of  the  writ  to  the  date  of  the  judgment,  with  costs  of  suit.  Exceptions 
were  duly  filed  by  the  plaintiffs  to  the  ruling  of  the  district  court  that  the 
surety  was  liable  for  interest  only  from  the  date  of  the  writ.  Error  to  that 
effect  having  been  duly  assigned,  the  plaintiffs  sued  out  a  writ  of  error  and 
removed  the  cause  into  this  court. 

§  496,  authorities  reviewed. 

Interest  is  only  claimed  by  the  plaintiffs  from  the  date  of  the  last  sum  re- 
ceived by  the  principal.  When  the  accounts  of  the  principal  were  adjusted  by 
the  accounting  officers  of  the  treasury  does  not  appear ;  but  it  does  sufficiently 
appear  that  no  demand  was  ever  made  of  the  surety ;  nor  is  it  pretended  that 
he  ever  had  any  notice  of  the  default  of  the  principal  prior  to  the  commence- 
ment of  the  suit.  Authority  for  the  rule  adopted  by  the  district  court  is  found 
in  the  case  of  M'Gill  v.  Bank,  12  Wheat.,  514  (§§  5G6,  567,  infra),  where  in- 
terest was  allowed  only  from  the  date  of  the  writ.  Prior  to  that  there  was  no 
default  of  the  surety,  as  he  had  no  notice  that  the  principal  had  committed 
any  breach  of  the  bond.  "Where  a  bond,  with  a  penalty,  is  given  for  the  per- 
formance of  covenants,  the  recovery  must  be  limited  to  the  penalty,  especially 
in  the  case  of  sureties.  Bank  of  U.  S.  v,  Magill,  1  Paine,  670.  Had  there 
been  any  previous  demand  of  the  penalty,  or  any  acknowledgment  that  the 
whole  was  due,  the  court  intimated,  in  that  case,  that  interest  might  have  been 
recoverable  from  that  time.  Sureties  are  only  bound  to  the  extent  of  the  ob- 
ligation expressed  in  their  covenants,  unless  they  are  themselves  guilty  of 
default,  or  appear  and  make  defense,  in  which  case  they  become  responsible 
for  costs,  and,  in  many  cases,  for  interest  by  the  way  of  damages  for  the  delay 
of  payment.  The  Wanata,  95  Ur  S.,  612.  Aid  may  also  be  derived  in  the 
solution  of  the  question  from  the  decisions  of  the  British  courts  in  construing 
the  act  of  parliament  passed  to  limit  the  liability  of  ship-owners.  By  that  act 
the  liability  of  ship-owners,  in  the  cases  therein  specified,  was  limited  to  the 
value  of  the  ship  and  freight.  Cases  have  arisen  under  that  act  where  it  is  held 
that  the  court  cannot  decree  against  the  owner  for  any  excess  of  damages 
beyond  the  proceeds  of  the  ship.  The  Volant,  1  W.  Hob.,  383.  But  it  is  set- 
tled law  that  defending  owners,  in  such  a  case,  are  liable  for  costs  even  beyond 
the  proceeds,  because  to  that  extent  they  are  in  fault.  The  John  Dunn,  id.,  160. 
And  Lord  Denman  sustained  the  ruling  of  the  admiralty  court.  Ed  parte 
Rayne,  1  Gale  &  D.,  377 ;  Gale  v.  Laurie,  5  Bam.  &  Cress.,  156. 

Replevin  bonds  are  bonds  with  a  penalty,  and  where  property  was  replevied 
and  a  bond  given  for  a  return  in  case  the  plaintiff  was  defeated,  the  recovery 
of  the  property  having  been  demanded  and  refused,  a  suit  was  brought  upoa 
the  bond.  Held  by  the  supreme  court  of  Massachusetts,  that  judgment  should 
be  rendered  for  the  penal  sum  of  the  bond,  with  interest  from  the  demand. 
Leighton  v.  Brown,  98  Mass.,  516;  McClusky  v.  Cromwell,  UN.  Y.,  593.  In- 
terest, say  the  same  court  in  another  case,  where  the  suit  was  against  the  sure- 
ties of  a  defaulting  cashier,  is  to  be  added  as  damages  for  the  detention  of  the 
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money,  for  such  time  as  the  case  shows  that  the  defendants  have  be^n  in  default 
for  its  non-payment.  As  a  general  rule,  say  the  court  in  that  case,  where  a 
debtor  is  in  default  for  not  paying  money  in  pursuance  of  his  contract,  he  is 
liable  for  interest  thereon  from  the  day  of  his  default,  and  when  a  demand  is 
necessary  to  put  the  debtor  in  fault,  interest  is  to  be  given  only  from  the  de- 
mand. Where  interest  is  not  stipulated  for  as  part  of  the  contract,  it  is  given 
by  way  of  damages  for  the  detention  of  the  money.  If  the  surety  becomes 
charged,  by  the  default  of  the  principal,  for  the  amount  of  the  penalty,  or  any 
portion  of  it,  then  it  is  his  duty  to  pay  the  same  on  demand,  and,  if  he  neglects 
or  refuses,  the  general  principle  as  stated,  applies,  and  the  interest  is  added  by 
way  of  damages  for  his  own  default,  not  as  enlarging  in  any  degree  his  liability 
for  the  misconduct  of  the  principal.  Bank  v.  Smith,  12  Allen,  252;  Brangwia 
V.  Perrott,  2  W.  Bl.,  1190.  Interest  may  be  recovered  on  the  judgment,  transit 
in  remjudiccUam^  but  not  on  the  bond.  McClure  v.  Dunkm,  1  East,  436;  Hef- 
ford  V,  Alger,  1  Taunt.,  220;  Clark  v.  Bush,  3  Cow.,  158. 

Authorities  of  a  standard  character  decide  that  the  surety,  as  a  general  rule, 
is  not  liable  beyond  the  amount  of  the  penalty,  even  though  the  principal  and 
interest  due  by  the  condition  of  the  bond  exceed  that  amount.  Yet  the  same 
authorities  admit  he  may  make  himself  liable  for  interests  and  costs  even  beyond 
that  amount,  if  he  delays  the  collection  of  the  money  by  litigation.  Mower  v. 
Kip,  6  Paige,  88.  Whenever  a  debtor,  whether  principal  or  surety,  is  in  default 
for  not  paying  money,  delivering  property  or  rendering  services  in  pursuance 
of  his  contract,  justice  requires  that  he  should  indemnify  the  creditor  for  the 
wrong  which  he  has  done  him  by  such  neglect.  Van  Kensselaer  v.  Jewett,  2 
N.  Y.,  140;  Leggett'v.  Humphreys,  21  How.,  75.  Except  where  there  is  an 
express  contract  to  pay  interest,  it  is  only  recoverable  as  damages  for  the  de- 
tention of  the  money  which  the  party  ought  to  pay.  Abbott  v.  Wilmot,  22 
Vt.,  437;  Evans  v.  Beck  with,  37  Vt.,  285;  Simmons  v.  Almy,  103  Mass.,  36. 
Bail-bond  sureties,  say  the  same  court,  are  liable  only  for  the  penalty  of  the 
bond  with  interest  from  the  return  of  non  est  inventus  as  to  the  principal.  Id., 
398.  Suppose  that  is  so,  still  the  attempt  is  made  in  argument  to  show  that  the 
United  States  are  entitled  to  greater  rights  by  virtue  of  the  provision  contained 
in  section  26  of  the  judiciary  act,  which  provides  that  in  certain  cases  the  court 
before  whom  the  action  is  shall  render  judgment  for  the  plaintiff,  to  recover  so 
much  as  is  due  according  to  equity.  1  Stat,  at  L.,  87;  E.  S.,  §  961.  Under 
that  provision  the  judgment  is  not  for  the  penalty  of  the  bond,  but  for  so  much, 
as  is  due  according  to  equity ;  and  the  provision  is,  that  if  the  sum  for  which 
judgment  should  be  rendered  is  uncertain,  it  shall,  if  either  of  the  parties  re- 
quest it,  be  assessed  by  a  jury.  iPTeither  party  made  any  such  request  in  this 
case,  and  the  matter  was  properly  determined  by  the  court.  But  the  provisioa 
has  no  application  whatever  to  the  question  involved  in  the  present  writ  of  error. 
It  is  cited  in  argument  as  a  new  provision,  but  it  has  been  in  force  since  oar 
judicial  system  was  organized,  and  it  was  never  heard  that  it  was  intended  to 
enlarge  the  liability  of  a  surety  in  such  a  case  as  that  before  the  court.  United 
States  V.  Curtis,  decided  Mass.  District,  May  Term,  1876.  For  these  reasons  I 
am  of  the  opinion  that  there  is  no  error  in  the  record. 

Exceptions  overruled,  and  judgment  affirmed. 

§  497.  Amount  of  recoTerj.—  The  complainant  was  a  surety  in  the  official  bond  of  a  sher- 
iff. The  defendant  brought  suit  thereon  in  the  federal  circuit  court,  where  judgment  went 
against  him.  On  error  the  supreme  court  reversed  this  judgment  and  remanded  the  cause^ 
with  directions  to  enter  judgment  against  complainant,  the  surviving  surety.    Pending  the 
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writ  of  error,  judgments  were  obtained  in  the  state  courts  upon  the  bond,  and  the  whole 
amount  of  the  penalty  collected  by  the  sale  of  complainant^s  property  on  execution  Com- 
plainant applied  to  the  court  to  plead  his  payment  of  the  penalty  puis  darrein  continuance^ 
bat  his  application  was  refused.  The  local  laws  of  the  state  limited  the  liability  of  sureties 
in  sheriffs*  bonds  to  the  amount  of  the  penalty.  Hddt  that  complainant  was  entitled  to  havo 
the  execution  of  the  defendant's  judgment  at  law  enjoined.  Humphreys  v,  Leggett,  9  How., 
297. 

§  498.  Where  a  bond  with  a  x>enalty  is  given  for  the  performance  of  covenants,  the  recov- 
ery must  be  limited  to  the  penalty,  although  damages  may  have  been  sustained  to  a  greater 
amount.  (But  it  is  suggested  that  the  rule  might  be  different  in  case  of  bonds  for  the  pay- 
ment of  udoney  only.)  Interest,  in  addition  to  the  penalty,  may  be  recovered,  but  only  from 
the  commencement  of  the  suit,  where  there  has  not  been  a  demand.  Bank  of  United  States 
r.  IfagiU,*  1  Paine,  661. 

§  499.  Sureties  had  made  partial  payments,  on  account  of  the  breach  of  the  bond,  before 
the  institution  of  the  suit.  In  entering  judgment  in  a  suit  on  the  bond,  the  court  did  not 
aUow  interest  on  such  partial  payments.  Heldy  no  error.  Sureties  are  discharged  only  on 
the  payment  of  the  penalty  of  the  bond,  interest  and  costs.  M*Gill  r.  Bank  of  United  States, 
12  Wheat.,  611  (§§  566,  567). 

§  500.  In  an  action  on  a  collector's  official  bond  against  the  administrator  of  the  estate  of  a 
surety,  deceased,  who  had  paid  away  the  assets  of  the  estate  of  his  intestate,  before  notice  of 
the  claim  of  the  United  States  upon  the  bond,  held^  that  the  payment  was  not  a  devastavit^ 
and  that  the  judgment  could  not  exceed  the  penalty  of  the  bond.  United  States  v.  Ricketts, 
2  Or.  C.  C,  658. 

§  501.  The  sureties  of  a  defaulting  officer  are  only  liable  for  interest  from  the  time  they 
have  notice  that  a  definite  sum  is  due  from  their  principal.  United  States  v.  Curtis,*  10 
Otto  119. 

8.  Signing  Conditionally, 

ButOLhBY  ^  AeknowJedgment  and  delivery,  effect  of,  §  602.— By  what  law  governed,  g  608.— 

Estoppel  by  delivery,  §  604. 

§  502.  The  unconditional  acknowledgment  of  a  United  States  paymaster's  bond  by  two 
saretiee,  and  its  delivery  to  the  government,  is  sufficient  to  rebut  any  inference  against  its 
validity,  drawn  from  the  simple  fact  of  its  not  having  been  signed  by  a  third  person  whose 
name  appeared  as  a  surety  on  the  face  of  the  bond;  there  being  no  evidence  before  the  court 
that  the  two  sureties  signed  the  bond  to  be  delivered  on  condition  that  the  third  should  siga 
it  alsa     Duncan  v.  United  States,  §§  505-510.    See  §  512. 

§  508.  A  United  States  paymaster's  official  bond,  executed  in  Louisiana,  is  governed,  both 
as  to  its  execution  and  obligation,  by  the  common  law  and  not  by  the  civil  law  which  was  in 
forco  in  that  territory  at  the  time.    Ibid,    See  §  879. 

8  504.  Where  a  distiller^s  bond  in  all  respects  regular  upon  its  face  has  been  delivered  to  the 
proper  government  officer  without  notice  of  any  condition,  the  sui-eties  thereon  are  estopped 
to  deny  their  liability  thereon  on  the  ground  that  they  signed  only  on  condition  that  the  bond 
should  not  be  delivered  until  another  party  should  sign  as  co-surety.    Dair  v.  United  States^ 

§611. 
[NOTB&— See  §§  512-616.] 

UNCAN  V.  UNITED  STATES. 

« 

(7  Peters,  486-462.    1888.) 

Opinion  by  Mr.  Justice  McLean. 

Statement  of  Facts. —  This  writ  of  error  is  prosecuted  to  reverse  a  judg- 
ment of  the  district  court,  which  exercises  circuit  court  powers,  in  the  state  of 
Louisiana. 

In  the  year  1829  an  action  was  commenced  by  the  United  States  against  the 
plaintiffs  in  error,  on  a  bond  given  by  William  Carson,  as  paymaster,  and  signed 
by  A.  L.  Duncan  and  John  Carson,  as  his  sureties.  The  bond  bears  date  the 
4th  day  of  March,  1807,  and  contains  a  condition  ''that,  if  the  above-bounden 
William  Carson,  paymaster  for  the  United  States  of  America,  do  and  shall  well 
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and  truly,  according  to  law,  perform  and  discharge  the  duties  of  said  office  of 
paymaster,  etc.,  within  the  district  of  Orleans,  then  the  obligation  to  be  void,"" 
«to.  The  breach  alleged  in  the  petition  was,  that  William  Carson,  paymaster, 
«tc.,  ^'  has  not  well  and  truly,  according  to  law,  discharged  and  performed  the- 
duties  of  said  office  for  the  district  of  Orleans ;  but  that,  on  the  contrary,  he 
did,  in  his  life-time,  receive  large  sums  of  money  in  his  capacity  aforesaid, 
which,  although  frequently  requested,  he  refused  to  pay  into  the  treasury  of 
the  United' States."  The  defendants  in  their  answer  say  that,  "by  and  in  said 
bond,  it  was  stipulated  and  understood,  when  the  same  was  signed  by  Abner 
X.  Duncan,  as  security  for  said  Carson,  that  one  Thomas  Duncan  should  also- 
fiign  the  same,  as  his  co-surety,  but  that  the  said  Thomas  Duncan  never  did 
siga  the  same,  and  said  bond  never  was  completed,  nor  was  said  A.  L.  Duncan 
-ever  bound  thereby."  They  also  aver  that  they  are  not  liable  for  the  alleged 
defalcation  in  the  accounts  of  said  Carson,  because  he  acted  as  paymaster  out 
of  the  limits  of  the  district  of  Louisiana,  and  the  said  deficiencies,  if  any  exists 
occurred  without  the  limits  of  said  district.  Before  the  jury  were  sworn,  the 
defendants  offered  a  statement  to  the  court,  for  the  purpose  of  obtaining  a^ 
special  verdict  on  the  facts,  in  pursuance  of  the  provisions  of  the  tenth  section 
of  a  statute  of  Louisiana,  passed  in  1817.  But  the  court  overruled  the  state- 
ment, and  would  not  suffer  the  same  to  be  given  to  the  jury  for  a  special  find- 
ing, because  it  was  contrary  to  the  practice  of  the  court  to  compel  a  jury  to- 
find  a  special  verdict.    To  this  decision  an  exception  was  taken. 

A  transcript  of  the  accounts  of  Carson,  duly  certified  by  the  treasury  de- 
partment, was  then  given  in  evidence  to  the  jury ;  and  the  judge  charged  the 
jury,  that  the  bond  sued  on  was  not  to  be  governed  by  the  laws  of  Louisiana, 
or  those  in  force  in  the  territory  of  Orleans,  at  the  time  said  bond  was  signed 
by  A.  L.  Duncan,  who  signed  it  in  New  Orleans,  in  the  then  said  territory,  but 
that  this,  and  all  similar  bonds,  must  be  considered  as  having  been  executed  at 
the  seat  of  government  of  the  United  States,  and  to  be  governed  by  the  prin- 
ciples of  the  common  law.  That  although  the  copy  of  the  bond  sued  on  ex- 
hibited a  scrawl  instead  of  a  seal,  yet  they  had  a  right  to  presume  that  the 
original  bond  had  been  executed  according  to  law.  That  the  jury  were  bound 
to  presume,  in  the  absence  of  all  proof  as  to  the  limits-  of  the  district  of  Or- 
leans, that  the  defalcation  of  Carson  occurred  in  the  district  of  Orleans,  al- 
though it  was  proved  that  he  disbursed  moneys,  as  paymaster,  at  Fort  Stoddart 
and  at  Washington,  in  the  territory  of  Mississippi;  and  that,  if  the  defendant 
Carson  had  acted  as  paymaster  beyond  the  limits  of  the  district  of  Orleans,  it 
was  incumbent  on  the  defendants  to  prove  the  fact.  Aud  the  judge  also 
charged  the  jury  that  the  possession  of  the  bond  by  the  treasury  department 
was  prima  facie  evidence  of  delivery, —  to  which  charge  exceptions  were 
taken. 

The  jury  rendered  a  verdict  against  the  defendants,  for  $6,126,  with  interest^ 
etc.  This  judgment  the  plaintiffs  in  error  pray  may  be  reversed,  on  the  following- 
grounds:  1.  Because  the  surety,  Abner  L.  Duncan,  is  not  bound;  as  when  he 
executed  the  bond  it  was  agreed  that  it  should  also  be  signed  by  Thomas 
Duncan.  2.  Because  William  Carson  was  appointed  paymaster  for  a  certain 
district,  and  the  judgment  covers  defalcations  which  may  have  occurred  out 
of  such  district.  3.  The  rejection  by  the  court  of  the  statement  of  facts,  on 
which  a  special  verdict  was  prayed,  i.  Because  the  rejection  of  this  statement 
precluded  the  defendants  from  proving  that  the  bond  was  delivered  as  an 

escrow. 
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§  505.  If  a  surety  signs  an  iiistrument  upon  condition  that  another  person 
shall  hecome  a  co-surety^  he  is  not  hound  till  the  condition  is  complied  with. 

As  to  the  first  error  assigned,  it  appears,  on  an  inspection  of  the  bond,  it  was 
drawn  in  the  names  of  Abner  L.  Duncan,  John  Carson  and  Thomas  Duncan,  as 
sureties  for  William  Carson,  but  that  Thomas  Duncan  never  signed  it.  There 
are  no  witnesses  to  the  bond,  but  on  the  day  of  its  date  it  was  acknowledged 
by  William  Carson  and  Abner  L.  Duncan  before  a  notary  public  at  New  Or- 
leans, and  on  the  21st  day  of  May  following  John  Carson  acknowledged  it  be- 
fore a  notary  public  at  Harrisburg,  in  Pennsylvania.  To  sustain  this  ground 
reference  is  made  to  a  decision  of  the  supreme  court  of  Louisiana  in  the  case  of 
Wells  V.  Dill,  reported  in  1  Mart,  N.  S.,  592.  In  their  decision  the  court  say 
that  "  The  defendant  is  sued  on  the  ground  that  he  signed,  as  surety,  an  instru* 
ment  purporting  to  be  a  bond,  signed  by  Charles  Blanchard,  for  his  faithful  per- 
formance of  the  duties  of  curator  to  the  vacant  estate  of  one  Jared  Bisdon, 
deceased.  In  opposition  to  this  action  the  defendant  relies  principally  on  the 
want  of  the  signature  of  another  person  to  the  instrument,  whose  name  is  men- 
tioned in  the  body  of  it  as 'co-surety.  The  bond  is  drawn  in  the  name  of  Charles 
£.  Blanchard  as  principal,  and  the  defendant  and  Walter  Turnbull  as  sureties. 
At  the  bottom  the  names  of  Blanchard  and  Dill  are  aifixed;  that  of  Turnbull 
is  wanting.  We  agree  with  the  defendant  that,  under  these  circumstances,  hia 
signature  to  the  obligation  does  not  bind  him.  The  contract  is  incomplete  until 
all  the  parties  contemplated  to  join  in  its  execution  affix  their  names  to  it,  and 
while  in  this  state  cannot  be  enforced  against  any  one  of  them.  The  law  pre- 
sumes that  the  party  signing  did  so  upon  the  condition  that  the  other  obligors 
named  in  the  instrument  should  sign  it,  and  their  failure  to  comply  with  their 
agreement  gives  Kim  a  right  to  retract."  Pothier  is  cited  by  the  court  to  sus- 
tain this  principle.  There  can  be  no  doubt  that,  under  the  civil  law,  the  prin- 
ciple is  correctly  stated  by  the  court.  It  must  be  observed,  however,  that-  the 
court  say  the  want  of  Turnbull's  signature  was  principally  relied  on  to  invali- 
date the  bond,  so  that  there  seems  to  have  been  no  circumstances  going  to  re- 
fute the  presumption  against  its  validity  arising  from  its  face,  and  that  the 
omission  of  the  signature  was  not  the  only  ground  of  objection  to  it. 

§  506,  Delivery  of  an  instrument  as  an  escrow. 

It  is  a  principle  of  the  common  law  too  well  settled  to  be  controverted,  that 
where  an  instrument  is  delivered  as  an  escrow,  or  where  one  surety  has  signed 
it  on  condition  that  it  shall  be  signed  by  another  before  its  delivery,  no  obliga- 
tion is  incurred  until  the  condition  shall  happen.  And  if  it  appeared  in  the 
present  case  that  Abner  L.  Duncan  signed  the  bond  to  be  delivered  on  condition 
that  Thomas  Duncan  should  execute  it,  there  can  be  no  doubt  the  plea  should 
have  been  sustained  in  the  court  below.  But  the  delivery  of  the  bond,  as  well 
as  the  signatures  of  the  parties,  is  a  question  of  fact  for  the  jury,  and  this  court 
cannot  determine  the  legal  question  arising  on  such  fact  unless  it  be  stated  in  a 
bill  of  exceptions.  The  acknowledgment  of  the  bond  by  Abner  L.  Duncan  and 
afterwards  by  John  Carson,  unconditionally,  and  its  delivery  to  the  government, 
would  seem  to  rebut  the  inference  drawn  by  the  plaintiflFs  against  its  validity 
from  the  simple  fact  of  its  not  having  been  signed  by  Thomas  Duncan.  There 
is,  therefore,  nothing  upon  the  face  of  the  record  which  would  go  to  destroy 
the  validity  of  thi^  bond. 

§  507.  The  local  law  of  a  state  cannot  affect  the  validity  of  an  official  iond 
given  to  the  federal  government 

A  question  was  raised  and  elaborately  argued  by  the  counsel  for  the  plaintiffs^ 
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whether  this  bond,  having  been  executed  at  New  Orleans,  was  not  governed, 
not  only  as  to  the  manner  of  its  execution,  but  also  as  to  the  extent  of  the  obliga- 
tions incurred  under  it,  by  the  principles  of  the  civil  law.  In  the  case  of  Cox 
^>.  United  States,  6  Pet.,  172  (§§  401-4:04:,  dupra)^  decided  at  the  last  term,  this 
question  was  settled.  This  is  an  official  bond,  and  was  given  in  pursuance  of  a 
law  of  the  United  States.  By  this  law  the  conditions  of  the  bond  were  fixed, 
and  also  the  manner  in  which  its  obligations  should  be  enforced.  It  was  deliv- 
ered to  the  treasury  department  at  "Washington,  and  to  the  treasury  did  the 
paymaster  and  his  sureties  become  bound  to  pay  any  moneys  in  his  hands. 
These  powers  exercised  by  the  federal  government  cannot  be  questioned.  It 
has  the  power  of  prescribing,  under  its  own  laws,  what  kind  of  security  shall 
be  given  by  its  agents  for  a  faithful  discharge  of  their  public  dutie^.  And  in 
such  cases  the  local  law  cannot  affect  the  contract,  as  it  is  made  with  the  gov- 
ernment, and  in  contemplation  of  law,  at  the  place  where  its  principal  powers 
are  exercised. 

§  508,  Where  hond  m  given  to  secure  faithfvl  performcmce  of  official  duties 
within  a  certain  district^  the  presumption  is  that  deficiencies  took  place  within  the 
district. 

As  there  was  no  evidence  before  the  jury  that  any  part  of  the  defalcation  of 
the  paymaster  occurred  without  the*  limits  of  the  district  in  which,  as  appears 
by  the  bond,  he  was  to  act,  the  court  below  might  well  instruct  the  jury  that, 
in  the  absence  of  such  proof,  they  were  bound  to  presume  that  the  deficiency 
took  place  within  the  district.  The  rejection  of  the  special  verdict  by  the 
court  is  the  ground  which  seems  most  to  be  relied  on  for  a  reversal  of  this 
judgment. 

§  609.  Practice  in  Louisiana  in  case  of  special  verdicts. 

In  1817  the  legislature  of  Louisiana  enacted  that  "in  every  case  to  be  tried 
by  a  jury,  if  one  of  the  parties  demands  that  the  facts  set  forth  in  the  petition 
and  answer  should  be  submitted  to  the  said  jury,  to  have  a  special  verdict 
thereon,  both  parties  shall  proceed,  before  the  jury  are  sworn,  to  make  a  writ- 
ten statement  of  the  facts  so  alleged  and  denied,  the  pertinency  of  which  state- 
ment shall  be  judged  of  by  the  counsel  and  signed  by  the  judge,  and  the  jury 
shall  be  sworn  to  decide  the  question  of  fact  or  facts  so  alleged  and  denied," 
etc. 

On  the  26th  of  May,  1824,  congress  passed  an  act  (4  Stats,  at  Large,  62),  enti- 
tled "  An  act  to  regulate  the  practice  in  the  courts  of  the  United  States  for  the 
district  of  Louisiana,  in  which  it  is  provided  that  the  mode  of  proceeding  ia 
civil  causes  in  the  courts  of  the  United  States,  that  now  are,  or  hereafter  may 
be,  established  in  the  state  of  Louisiana,  shall  be  conformable  to  the  laws  di- 
recting the  mode  of  the  practice  in  the  district  courts  of  said  state;  provided 
that  the  judge  of  any  such  court  of  the  United  States  may  alter  the  times  lim- 
ited or  allowed  for  different  proceedings  in  the  state  courts,  and  make,  by  rule, 
such  other  provisions  as  may  be  necessary  to  adapt  the  said  laws  of  procedure 
to  the  organization  of  such  court  of  the  United  States,  and  to  avoid  any  dis- 
crepancy, if  any  such  exist,  between  such  state  laws  and  the  laws  of  the  United 
States."  This  section  was  a  virtual  repeal,  within  the  state  of  Louisiana,  of  all 
previous  acts  of  congress  which  regulated  the  practice  of  the  courts  of  the 
United  States,  and  which  came  within  its  purview.  It  adoptfed  the  practice  of 
the  state  courts  of  Louisiana,  subject  to  such  alterations  as  the  district  judge  of 
the  United  States  might  deem  necessary  to  conform  to  the  organization  of  the 

district  court,  and  avoid  any  discrepancy  with  the  laws  of  the  Union. 
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Ey  a  code  of  the  Louisiana  legislature,  passed  ia  1829,  called  the  ^^  Code  of 
Procedure,"  the  act  of  1817  was  repealed.  This  repealing  act  was  not  before 
the  court  until  the  present  session ;  and  a  question  is  made  under  it,  whether  it 
does  not,  by  virtue  of  the  act  of  congress  of  1824,  change  the  practice  of  the 
district  court.  It  is  insisted  for  the  plaintiffs  that  it  could  not  have  been  the 
intention  of  congress,  by  the  act  of  1824,  to  subject  the  practice  of  the  district 
court  in  Louisiana  to  any  changes  which  the  legislature  of  that  state  might 
adopt  in  reference  to  the  practice  of  the  state  courts;  and  the  construction 
which  has  been  given  to  the  act  of  1792  (1  Stats,  at  Large,  275),  which  regu- 
lates process  in  the  courts  of  the  United  States,  is  relied  on  as  conclusive  on 
the  point.  This  act,  by  re-enacting  the  act  of  1789  (1  Stats,  at  Large,  93), 
adopted  the  "  modes  of  process  "  for  the  district  and  circuit  courts  which  were 
in  use  at  the  time  of  its  passage  in  the  supreme  courts  of  the  respective  states, 
but  did  not  require,  as  this  court  have  decided,  a  conformity  to  the  changes 
which  might  be  made  in  the  process  of  those  courts.  Kor  did  the  act  apply  to 
those  states  which  were  subsequently  admitted  into  the  Union.  But  this  de- 
fect was  removed  by  the  act  of  the  19th  of  May,  1828  (4  id.,  278),  which  placed 
all  the  courts  of  the  United  States  on  the  same  footing  in  this  respect,  except 
such  as  are  held  in  the  state  of  Louisiana.  It  does  not  appear  that  the  district 
court  of  Louisiana,  by  the  adoption  of  any  written  rule,  has  altered  the  prac- 
tice which  this  court,  in  the  case  of  Parsons  v.  Armor  and  Parsons  v.  Bedford, 
reported  in  3  Pet.,  413  and  433,  considered  as  having  been  adopted  by  the  act 
of  1824.  But  if  the  questions  raised  in  these  cases  occurred  after  the  act  of 
1817  was  repealed  by  the  Code  of  Procedure  in  1829,  the  fact  was  not  known  to 
the  court.  As  the  act  of  1824  adopted  the  practice  of  the  state  courts,  before 
this  court  could  sanction  a  disregard  of  such  practice,  it  must  appear  that,  by 
an  exercise  of  the  power  of  the  district  court,  or  by  some  other  means,  the 
practice  had  been  altered. 

§  510«  ^  court  may  change  iU  practice  uithout  the  adoption  of  written  ndes. 

It  is  not  essential  that  any  court,  in  establishing  or  changing  its  practice, 
should  do  so  by  the  adoption  of  written  rules.  Its  practice  may  be  established 
by  a  uniform  mode  of  proceeding  for  a  series  of  years,  and  this  forms  the  law 
of  the  court.  In  the  case  under  consideration,  it  appears  that  the  Louisiana 
law  which  regulated  the  practice  of  the  district  court  of  Louisiana  has  not  only 
been  repealed,  but  the  record  shows  that  in  the  year  1830,  when  the  decision 
objected  to  was  made,  there  was  no  such  practice  of  the  court  as  was  adopted 
by  the  act  of  1824.  The  court  refused  to  suffer  the  statement  of  facts  to  go  to 
the  jury  for  a  special  finding,  because  they  say  ^'  such  was  contrary  to  the  prac- 
tice of  the  court."  On  a  question  of  practice,  under  the  circumstances  of  this 
case,  it  would  seem  that  the  decision  of  the  district  court,  as  above  made, 
should  be  conclusive.  How  can  the  practice  of  the  court  be  better  known  or 
established  than  by  its  own  solemn  adjudication  on  the  subject? 

In  regard  to  the  last  error  assigned,  it  is  not  perceived  how  the  refusal  of  the 
special  verdict  precluded  the  defendants  from  proving  that  the  bond  was  deliv- 
ered as  an  escrow.  Such  evidence  was  admissible  under  the  plea  or  answer  of 
the  defendants,  but  it  does  not  appear  that  any  such  was  offered  and  rejected 
by  the  court    The  judgment  of  the  district  court  must  be  affirmed,  with  costs. 
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DAIR  17.  UNITED  STATES, 
(16  WaUace,  1-6.    1872.) 

Error  to  U.  S.  Circuit  Court,  District  of  Indiana. 

Statement  of  Fact8. —  Debt  on  a  distiller's  bond,  executed  by  Dair  and 
Sauks  as  principals.  The  sureties  denied  their  liability,  and  the  court  found  th& 
following  facts:  That  the  sureties  signed  the  bond  on  the  condition  that  it  was 
not  to  be  delivered  until  signed  by  another  party  as  co-surety ;  that  the  bon4 
was  delivered  to  one  of  the  principals,  who  delivered  it  to  the  United  States 
without  the  condition  being  performed ;  that  the  United  States  had  no  notice 
of  the  condition,  the  bond  being  regular  on  its  face. 

§  511.  The  sureties  in  a  bond  in  due  form  and  signed  by  all  the  obligors^ 
named  are  estopped^  after  it  has  been  acted  upon  by  the  government^  to  set  up  a- 
condition  that  another  surety  was  to  join  in  its  execution. 

Opinion  by  Mr.  Justice  Davis. 

It  is  important  that  the  question  involved  in  this  case  should  be  settled,  oq 
account  of  the  various  interests  connected  with  the  administration  of  govern- 
mental affairs,  requiring  official  bonds  to  be  taken,  which,  as  a  general  things 
are  rarely  executed  in  the  presence  of  both  parties.  It  is  easy  to  see,  if  the  ob- 
ligors are  at  liberty,  when  litigation  arises  and  loss  is  likely  to  faU  upon  them^ 
to  set  up  a  condition,  unknown  to  the  person  whose  duty  it  was  to  take  the  bond, 
and  which  is  unjust  in  its  result,  that  the  difficulties  of  procuring  satisfactory 
indemnity  from  those  who  are  required  by  law  to  give  it  will  be  greatly  in- 
creased.   Especially  is  that  so  since  parties  to  the  action  are  permitted  to  testiify. 

In  Green  v.  The  United  States,  9  Wall.,  658,  the  cause- of  action  and  defense 
w6re  the  same  as  in  this  suit,  but  as  the  judgment  was  reversed  on  another 
ground,  and  the  merits  of  the  defense  were  not  discussed,  they  were  not  decided. 
As  the  case  was  sent  back  for  a  new  trial,  the  court  thought  proper  to  call  the 
attention  of  the  court  below  and  of  counsel  to  the  subject,  and  took  occasion 
to  say  that  it  had  grave  doubts  whether  the  facts  set  up  were  a  valid  defense 
to  the  action.  Subsequent  reflection  has  confirmed  the  views  then  entertained, 
and  we  are  now  prepared  to  say  that  the  position  of  the  defendants  cannot  be 
maintained.  The  ancient  rules  of  the  common  law  in  relation  to  estoppels  ith^ 
pais  have  been  relaxed,  and  the  tendency  of  modern  decisions  is  to  take  a 
broader  view  of  the  purpose  to  be  accomplished  by  them,  and  they  are  now  ap- 
plied so  as  to  reach  the  case  of  a  party  whose  conduct  is  purposely  fraudulent 
or  will  effect  an  unjust  result.  It  must  be  conceded  that  courts  of  justice,  if  in 
their  power  to  do  so,  should  not  allow  a  party  who,  by  act  or  admission,  has 
induced  another  with  whom  he  was  contracting  to  pursue  a  line  of  conduct  in- 
jurious to  his  interests,  to  deny  the  act  or  retract  the  admission  in  case  of  ap- 
prehended loss.  Sound  policy  requires  that  the  person  who  proceeds  on  the 
faith  of  an  act  or  admission  of  this  character  should  be  protected  by  estopping^ 
the  party  Avho  has  brought  about  this  state  of  things  from  alleging  anything 
in  opposition  to  the  natural  consequences  of  his  own  course  of  action.  It  is,, 
accordingly,  established  doctrine,  that  whenever  an  act  is  done  or  statement 
made  by  a  party,  which  cannot  be  contradicted  without  fraud  on  his  part  and 
injury  to  others,  whose  conduct  has  been  influenced  by  the  act  or  admission, 
the  character  of  an  estoppel  will  attach  to  what  otherwise  would  be  mere  mat- 
ter of  evidence.  2  Smith's  Lead.  Cas.,  7th  ed.,  note  to  the  Duchess  of  Kings- 
ton's Case,  424. 

Why  should  not  this  principle  of  estoppel,  on  every  reason  of  justice  and 
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^ood  faith,  be  applied  to  the  covenant  on  which  this  action  is  founded.  The 
bond  was  in  all  respects  regular,  executed  according  to  prescribed  forms,  and 
accepted  by  the  oflBicer  whose  duty  it  was  to  take  it,  as  a  completed  contract 
There  was  nothing  on  the  face  of  the  paper  or  in  the  transaction  itself  to  put 
the  oflScer  on  inquiry,  or  to  raise  even  a  suspicion  in  his  mind  that  a  condition 
was  annexed  to  the  delivery  of  the  instrument.  The  transaction  was  one  of 
ordinary  occurrence  in  the  administration  of  iJie  revenue  laws,  and  if  the 
ofiBcer  was  satisfied  of  the  sufficiency  of  the  indemnity,  there  being  no  circum- 
^nces  to  create  distrust  that  the  principal  obligors  who  tendered  the  bond 
were  not  upright  men,  there  was  nothing  left  for  him  to  do  but  to  take  it  and 
issue  the  license.  This  was  done,  and  the  government  will  be  greatly  preju- 
diced if  the  sureties  who  were  relied  on  to  perform  the  conditions  in  case  of 
the  failure  of  the  principals  can  defeat  a  recovery  on  the  ground  that  they  did 
not  intend  to  be  bound  unless  another  shared  the  responsibility,  and  so  told 
the  principal  obligors  who  solicited  their  signatures.  But  they  did  not  inform 
the  revenue  officer  of  this  condition,  and  their  omission  to  do  so  then  estops 
them  from  setting  it  up  now.  The  silence  which  they  imposed  upon  them- 
selves at  the  time  makes  their  present  conduct  culpable,  for  it  is  not  to  be 
doubted  that  the  officer  in  charge  of  this  business  would  have  acted  differently 
if  the  information  which  the  principals  received  had  been  communicated  to 
him.  In  the  execution  of  the  bond  the  sureties  declared  to  all  persons  inter- 
ested to  know  that  they  were  parties  to  the  covenant  and  bound  by  it,  and  in 
the  belief  that  this  was  so  they  were  accepted  and  the  license  granted.  They 
cannot,  therefore,  contravene  the  statement  thus  made  and  relied  on  without  a 
fraud  on  their  part  and  injury  to  another,  and  where  these  things  concur  the 
estoppel  is  imposed  by  law.  As  they  confided  in  Dair,  it  is  more  consonant 
with  reason  that  they  should  suffer  for  his  misconduct  than  the  government, 
who  was  not  placed  in  a  position  of  trust  with  regard  to  him. 

The  case  of  Pawling  v.  United  States,  4  Cranch,  219,  has  been  cited  as  an 
authority  against  the  position  taken  in  this  case;  but  it  is  not  so,  because  the 
additional  securities  to  be  procured  in  that  case  were  named  on  the  face  of  the 
bond,  and  this  fact  is  stated  in  the  plea.  If  the  name  of  Joseph  Cloud  ap- 
peared as  a  co-surety  on  the  face  of  this  bond,  the  estoppel  would  not  apply, 
for  the  reason  that  the  incompleteness  of  the  instrument  would  have  been 
brought  to  the  notice  of  the  agent  of  the  government,  who  would  have  been 
put  on  inquiry  to  ascertain  why  Cloud  did  not  execute  it,  and  the  pursuit  of 
this  inquiry  would  have  disclosed  to  him  the  exact  condition  of  things. 

In  any  case,  if  the  bond  is  so  written  that  it  appears  that  several  were  ex- 
pected to  sign  it,  the  obligee  takes  it  with  notice  that  the  obligors  who  do  sign 
it  can  set  up  in  defense  the  want  of  execution  by  the  others,  if  they  agreed  to 
become  bound,  only  on  condition  that  the  other  co-sureties  joined  in  the  exe- 
cution. We  are  aware  that  there  is  a  conflict  of  opinion  in  the  courts  of  this 
country  upon  the  points  decided  in  this  case,  but  we  think  we  are  sustained  by 
the  weight  of  authority.  At  any  rate,  it  is  clear  on  principle  that  the  doctrine 
of  estoppel  in  pais  should  be  applied  to  this  defense.  It  would  serve  no  useful 
purpose  to  review  the  authorities.  This  work  has  been  performed  in  several 
well-considered  cases  in  Maine,  Indiana  and  Kentucky,  and  although  these 
courts  do  not  rest  their  decisions  on  the  same  ground,  yet  they  all  agree  that 
the  facts  pleaded  in  this  suit  do  not  constitute  a  bar  to  the  action.  State  v. 
Peck,  53  Me.,  284 ;  State  v.  Pepper,  31  Ind.,  76 ;  Millett  v.  Parker,  2  Mete.,  608. 

Judgment  affirmed. 
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§512.  Sigrning  conditionally. — Two  persons  sign  a  distiller's  bond  as  sureties,  at  the  in- 
stance of  the  principal,  and  deliver  it  to  liim  upon  the  condition  that  it  is  not  to  be  delivered 
to  the  United  States  until  it  shall  be  signed  by  a  third  person  as  co-surety.  The  principal, 
notwithstanding  this  condition,  delivers  the  bond  withont  bong  signed  by  the  third  party. 
When  the  bond  is  delivered,  it  is  in  all  respects  regular  upon  its  face,  and  the  United  Staitea. 
has  no  notice  of  the  condition.  The  sureties  are  bound.  Dair  v.  United  States,  5  Ch.  Leg. 
N.,  477.     See  §502. 

§  513.  Where  a  surety  refuses  to  sign  a  bond  unless  a  fourth  party  also  signs,  and  after- 
wards a  bond  is  presented  to  him  without  the  name  of  such  fourth  party  being  inserted,  nor 
with  any  place  left  for  him  to  sign,  and  the  surety  signs  such  bond  without  being  influenced 
in  ^y  way  by  other  parties,  heldt  that  he  would  not  be  heard  to  say  that  he  signed  only  09 
the  condition  above  stated,  and  especially  as  it  was  not  proved  that  the  obligee  was  presents 
In  re  Mayo,*  4  Hughes,  877. 

§  514.  In  an  action  on  a  distiller's  bond,  one  of  the  sureties  pleaded  that  he  signed  the  bond 
and  delivered  it  to  the  principal  obligor,  on  condition  that  it  should  not  be  delivered  to  the 
obligee  until  one  B.  had  signed  it,  and  that,  at  the  time  of  its  delivery  to  the  obligee,  the 
obligee  had  notice  of  such  conditional  delivery  to  the  principal.  Hddf  the  plea  was  suffi- 
cient.   United  States  t^.  Hammond,  4  Biss.,  283. 

§  515.  A  person  who  signs  an  internal  revenue  bond  as  surety,  with  a  private  understand- 
ing with  the  principal  that  the  latter  should  fill  up  the  blank  for  the  amount  of  the  bond  with 
a  certain  sum,  and  should  procure  two  additional  sureties,  who  should  both  reside  in  a  cer- 
tain district  and  each  be  worth  a  certain  amount,  otherwise  he  (the  surety)  was  not  to  be  bound 
nor  the  bond  delivered,  cannot  set  up  a  violation  of  this  agreement  by  the  principal,  in  de- 
fense to  an  action  on  the  bond.  By  leaving  the  amount  of  the  bond  and  the  names  of  the 
other  sureties  blank,  he  gave  the  principal  apparent  authority  to  fill  them  up,  and  is  bound 
by  the  acts  of  the  principal,  notwithstanding  his  private  agreement.  Butler  v.  United 
States,*  21  WaU.,  272. 

§  51^  Where  a  witness  was  called  in  to  attest  the  execution  of  a  bond,  and  one  of  tha 
obligors  then  sat  down  and  inserted  in  the  bond  the  names  of  other  persons  who,  he  said, 
were  to  join  in  the  execution  of  it,  and  holding  the  instrument  in  his  hands,  in  the  presence 
of  two  other  obligors,  who  said  nothing,  called  upon  the  witness  to  take  notice  that  *'  we 
acknowledge  this  instrument,  but  others  are  to  sign  it,"  hdd,  that  a  jury  would  be  warranted 
in  finding  that  the  bond  was  delivered  as  an  escrow  by  all  the  obligors  who  were  present.. 
Pawling  V.  The  United  States,  4  Cr.,  219. 


4.  Signing  as  Princvp<iL. 

SuHMABY — Party  named  as  principal;  estoppel,  §§517,  518. —  Not  rele(tsed  by  change  of 

contract,  g  519. 

§  517.  Where  a  party  is  expressly  named  in  a  bond  as  principal  he  is  estopped  at  law  fron^ 
setting  up  that  he  is  only  a  surety.    Sprigg  v.  Bank  of  Mount  Pleasant,  §§  520--522. 

§  518.  In  the  absence  of  fraud  or  mistake,  a  person  executing  a  bond  as  a  principal  will  not 
be  allowed  to  show  in  a  court  of  equity  that  he  executed  it  merely  as  surety.  Sprigg  v.  Bank 
of  Mount  Pleasant,  §§  52d-525. 

g  519.  The  rule  that  sureties  are  not  responsible  beyond  their  contract,  and  that  any  agree- 
ment with  the  creditor  which  varies  essentially  the  terms  of  the  contract,  without  the  assent 
of  the  surety,  wfil  discharge  him  from  responsibility,  does  not  apply  to  a  surety  who  has 
freely  executed  the  bond  as  principal  and  applies  to  a  court  of  equity  to  reinstate  him  in  his. 
character  as  surety  in  violation  of  his  own  express  contract.    Ibid, 


SPRIGG  V.  BANK  OF  MOUNT  PLEASANT, 
(10  Peters,  257-268.    1886.) 

Opinion  by  Mb.  Justice  Thompson. 

Statement  of  Facts. —  This  case  comes  up  from  the  circuit  court  of  the  dis- 
trict of  Ohio  upon  a  writ  of  error.  It  is  an  action  of  debt  upon  a  single  bQl  or 
obligation  executed  by  the  plaintiff  in  error  and  several  others,  bearing  date  the 
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20th  of  February,  1826,  for  the  payment  of  $2,100  sixty  days  after  date.  Tho 
declaration  is  in  the  asual  form.  The  defendant  pleaded  the  general  issue  and 
five  special  pleas.  To  the  second  and  sixth  pleas  the  plaintifif  replies  and  the 
defendant  demurs  to  the  replications ;  and  to  the  third,  fourth  and  fifth  pleas, 
the  plaintiff  demurs.  Judgment  was  rendered  for  the  plaintiff  in  the  court 
below  on  both  demurrers.  The  material  question  in  the  case  arises  upon 
the  second  and  sixth  pleas  and  the  replications  to  them;  oyer  of  the  obli- 
gation having  been  craved  and  spread  upon  the  record.  The  second  plea 
sets  up  in  bar  of  the  action  that  the  $2,100  mentioned  in  the  writing  obligatory 
was  a  loan  made  by  the  plaintiff  to  Peter  Yarnall  &  Co.  (the  first  named  ob- 
ligors), and  for  their  accommodation;  and  that  the  writing  obligatory  was  given 
to  the  bank  for  the  sole  and  only  purpose  of  securing  the  payment  of  the  said 
loan  at  the  expiration  of  sixty  days  from  the  date  thereof,  and  that  the  de- 
fendant and  Kichard  Symms,  Alexander  Mitchell  and  Z.  Jacobs  were  sureties- 
only,  and  were  so  received  and  treated  by  the  plaintiffs;  that  Peter  Yarnall  & 
Co.  received  for  their  own  exclusive  benefit  the  entire  amount  of  the  said 
$2,100,  and  were  so  entered  and  charged  on  the  books  of  the  bank;  and  it  is- 
then  averred  that  when  the  writing  obligatory  became  due  the  plaintiffs,  on 
payment  of  $22,  as  the  discount  for  sixty  days  then  next  following,  agreed  with 
the  said  Yarnall  &  Co.,  without  the  knowledge  and  consent  of  the  defendant  and 
his  co-sureties,  to  give  a  further  credit  of  sixty  days  on  the  said  loan  and  did 
give  such  further  credit;  by  reason  whereof  the  defendant  alleges  that  heis- 
discharged  from  all  liability  on  said  writing  obligatory.  The  sixth  plea  is  sub- 
stantially the  same,  with  an  additional  averment  of  a  further  extension  of  credit 
on  the  loan,  and  the  insolvency  of  Yarnall  &  Co.  To  the  allegation  in  the 
pleas  that  the  defendant  and  the  others  named  were  sureties  of  Yarnall  &  Co.^ 
the  plaintiffs  reply  that  the  defendant  ought  not  to  be  permitted  to  plead  tb^ 
same,  because  they  say  that,  by  the  said  writing  obligatory,  the  defendant  and 
the  other  obligors,  by  the  said  writing  obligatory,  acknowledged  themselves  to- 
be  jointly  and  severally  held  and  firmly  bound,  as  principals,  for  the  payment 
of  the  said  $2,100  to  the  Bank  of  Mount  Pleasant.  To  this  replication  the  de- 
fendant demurs;  and  the  real  question  raised  by  these  pleadings  is,  whether 
the  defendant  can  set  up  in  his  defense  that  he  was  only  surety  in  the  obliga- 
tion for  Yarnall  &  Co.,  in  direct  opposition  to  his  acknowledgment  that  he  exe- 
cuted it  as  a  principal.  It  is  unnecessary  to  enter  into  the  inquiry  whether  it 
would  not  have  been  more  correct  pleading  for  the  plaintiff  to  have  demurred 
to  the  defendant's  pleas  instead  of  replying.  The  defendant  craved  oyer  of 
the  obligation,  and  it  is  spread  upon  the  record ;  and  is  to  be  taken  as  a  part  of 
the  declaration.  And  if  the  replication  should  be  considered  bad,  the  plea  is 
open  to  examination. 

§  520.  In  case  of  a  demurrer ^  jvdgmerU  is  given  against  Oie  party  whose 
pleading  is  first  defective  in  suhstance. 

It  is  an  established  rule  in  demurrers,  that  although  the  pleading  demurred 
to  may  be  defective,  the  court  will  give  judgment  against  the  party  whose 
pleading  was  first  defective  in  substance.  The  question  is  therefore  to  be  con- 
sidered upon  the  validity  of  the  plea.  If  the  defendant  can  be  let  in  to  set  up 
that  he  was  surety  only,  the  matter  alleged  is  suflScient  to  exonerate  him  from 
liability  in  the  present  suit.  It  falls  within  the  settled  rule  of  law  in  relation 
to  sureties,  that  extending  to  the  principal  further  time  of  payment,  by  a  new 
agreement,  will  discharge  the  surety.  This^  indeed,  has  not  been  denied  on 
the  argument. 
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§  621,  An  obligor  to  a  hondj  in  which  he  ie  named  da  a  principal  debtor^  is 
estopped  to  plead  that  he  is  merely  a  surety,  (a) 

It  has  been  contended  that  it  appearing  expressly  on  the  face  of  the  bond 
that  the  defendant  acknowledged  himself  as  principal  did  not  vary  the  ques- 
tion ;  for  that  all  joint  and  several  obh'gors  in  a  bond  are,  in  judgment  of  law, 
considered  principals.  This  is  true  as  b, prima  facie  presumption  of  law;  but 
is  not  conclusive  upon  a  party  when  drawn  in  question  before  a  proper  tribunal. 
But,  as  matter  of  estoppel  at  law,  it  may  stand  on  a  different  footing;  and 
is,  at  all  events,  as  matter  of  fact,  more  conclusive.  The  doctrine  of  the  law 
upon  this  point  is  plain  and  explicit.  And  it  does  not  require  the  multiplica- 
tion of  authorities  to  show  that  the  rule  is  well  established.  In  Huntington  v. 
Havens;  5  Johns.  Ch.,  26,  it  is  laid  down  that  a  general  recital  in  a  deed  will 
not  conclude  a  party,  though  the  recital  of  a  particular  part  may  estop  him. 
Coke  Litt.,  352,  a;  Willes,  9.  And  in  Stow  v.  "Wyse,  7  Conn.,  220,  it  is  said  by 
the  supreme  court  in  Connecticut,  that  when  a  party  has  solemnly  admitted  a 
fact  by  deed  under  his  hand  and  seal,  he  is  estopped  not  only  from  disputing 
the  deed  itself,  but  every  fact  it  recites.  And  in  the  case  of  Carver  v.  Jackson, 
4  Pet.,  83,  this  court,  in  speaking  of  the  effect  of  recitals  and  their  operation 
by  way  of  estoppel,  say  that  the  recital  of  the  lease  in  the  deed  was  not  only 
evidence  between  these  parties  of  the  original  existence  of  the  lease,  but  was 
conclusive  evidence  of  that  original  existence.  An  estoppel  has  sometimes 
been  quaintly  defined,  the  stopping  a  man's  mouth  from  speaking  the  truth; 
and  would  seem,  in  some  measure,  to  partake  of  severity,  if  not  of  injustice. 
But  it  is,  in  reality,  founded  upon  the  soundest  principles,  as  a  rule  of  evi- 
dence. That  a  party  has,  by  his  own  voluntary  act,  placed  himself  in  a  situa- 
tion as  to  some  matter  of  fact,  that  he  is  precluded  from  denying  it;  and  in  its 
application  to  the  dealings  and  contracts  of  men  in  the  affairs  of  human  life, 
it  is  a  salutary  practical  rule  that  a  man  shall  not  be  permitted  to  deny  what 
he  has  once  solemnly  acknowledged.  In  ordinary  cases,  when  sureties  sign  an 
instrument  w^ithout  any  designation  of  the  character  in  which  they  become 
bound,  it  may  be  reasonable  to  conclude  that  they  understood  that  their  lia- 
bility was  conditional,  and  attached  only  in  default  of  payment  by  the  princi- 
pal. And  hence  the  reasonableness  of  the  rule  of  law,  which  requires  of  the 
creditor  that  his  conduct,  with  respect  to  his  debtor,  should  be  such  as  not  to 
enlarge  the  liability  of  the  surety,  and  make  him  responsible  beyond  what  he 
understood  he  had  bound  himself.  But  when  one  who  is  in  reality  only  surety 
is  willing  to  place  himself  in  the  situation  of  a  principal,  by  expressly  declar- 
ing upon  his  contract  that  he  binds  himself  as  such,  there  cannot  be  any  hard- 
ship in  holding  him  to  the  character  in  which  he  assumes  to  place  himself.  As 
to  that  particular  contract,  he  undertakes  as  a  partner  with  the  debtor,  and 
has  no  more  right  to  disclaim  the  character  of  principal  than  the  creditor  would 
have  to  treat  him  as  principal  if  he  had  set  out  in  the  obligation  that  he  was 
only  surety.  These  observations  are  only  made  for  the  purpose  of  showing 
there  is  no  hardship  in  the  case ;  for  it  is  most  generally  from  the  hardship  of 
particular  cases  that  attempts  are  made  to  innovate  upon  general  principles. 
And  courts  sometimes  too  readily  yield  to  considerations  of  this  kind  to  attain 
what  may  be  considered  the  abstract  justice  of  the  particular  case  before  them. 

§  522.  authorities  reviewed. 

But  admitting  that,  although  the  defendant  has  upon  the  face  of  the  obli- 

(a)  AfHrming  the  ruling  In  Mount  Pleasant  v.  Sprigg,*  1  McL.,  178.    But  It  was  there  suggested  that  if  a  party 
binds  himself  generall j,  without  specifying  In  what  capacity,  he  inay  show  that  he  is  a  surety. 
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gation  become  bound  as  principal,  yet  a  court  of  equity  might  allow  him  to 
iset  up  that  he  was  only  surety,  and  let  him  in  to  all  the  protections  that  are 
usually  extended  to  sureties ;  the  present  case  is  to  be  governed  by  rules  appli- 
•cable  to  proceedings  in  courts  of  law ;  and  upon  this  point  the  rule  seems  to  be 
well  settled,  that  where  principal  and  surety  are  bound  jointly  and  severally  to 
a  bond,  although  there  is  no  express  admission  on  the  face  of  the  instrument 
that  all  are  principals,  yet  the  surety  cannot  aver  by  pleading  that  he  is  surety 
only.  In  the  case  of  Eees  v.  Berrington,  2  Ves.  Jr.,  642,  Lord  Loughborough 
held  that  when  two  are  bound  jointly  and  severally  in  a  bond,  they  both  ap- 
pear as  principals,  and  the  surety  cannot  aver  that  he  is  bound  as  surety;  but 
if  he  could  establish  that  at  law,  the  principle  at  law  is  that  he  has  an  interest 
in  the  condition;  and  if  the  time  of  payment  is  extended,  that  totally  defeats 
the  condition,  and  the  consequence  is  that  the  surety  is  released  from  his  en- 
gagement. This  point  is  directly  adjudged  in  the  case  of  The  People  v.  Jan- 
sen,  7  Johns.,  837.  The  question  there  turned  entirely  upon  the  pleadings,  and 
the  court  let  in  the  defense  which  discharged  the  surety,  upon  the  sole  ground 
that  it  appeared  upon  the  face  of  the  bond  that  the  ancestor  of  the  defendant 
was  surety  only;  otherwise  the  defendant  would  have  been  estopped  by  the 
bond  from  alleging  that  he  was  surety  only.  But  the  fact  appearing  upon  the 
face  of  the  bond,  the  defense  might  be  set  up  at  law  as  well  as  in  equity.  The 
case  of  Paine  v.  Packard,  13  Johns.,  174,  although  the  court  admitted  the  surety 
to  set  up  by  plea  at  law  matter  in  discharge  of  his  liability,  is  very  distinguish- 
able from  the  present  case.  That  was  ^  suit  upon  a  promissory  note,  and  the 
court,  upon  demurrer,  sustained  a  plea  interposed  by  the  surety,  alleging  a 
special  request  made  to  the  plaintiff  to  prosecute  the  principal,  and  averring  a 
loss  of  the  debt  by  reason  of  his  neglect  to  prosecute.  The  plea  in  that  case 
was  sustained  on  the  ground  that  there  was  no  conflict  between  the  note  and 
the  averments  in  the  plea.  For,  say  the  court,  the  averments  and  facts  stated 
in  the  plea  are  not  repugnant  or  contradictory  to  the  note.  That  the  fact  of 
Packai^i  having  been  surety  only  is  fairly  to  be  presumed  to  have  been  known 
to  the  plaintiff,  and  he  was  in  law  and  equity  bound  to  use  due  diligence 
against  the  principal,  in  order  to  exonerate  the  surety.  The  plea  averred  that 
Packard  signed  the  note  as  surety  and  the  demurrer  admitted  the  facts.  Had 
it  appeared  upon  the  face  of  the  note  that  Packard  signed  it  as  principal,  there 
is  no  reason  to  conclude  that  the  court  would  have  let  in  the  defense  then  set 
up.  It  could  not,  in  such  case,  have  been  said  that  there  was  no  repugnancy 
between  th^  averments  in  the  plea  and  the  note,  which  was  the  ground  upon 
which  the  plea  was  sustained.  But  this  case  has  not,  under  any  view  of  it,  re- 
lazed  the  rule  with  respect  to  bonds  or  sealed  obligations,  which  are  not  open 
to  an  inquiry  into  the  consideration.  The  case  of  Paine  v.  Packard  was  a  suit 
between  the  original  parties  to  the  note, —  the  payee  against  the  makers. 
Packard,  although  surety,  signed  the  note  as  one  of  the  makers,  and  between 
the  original  parties  to  a  note  the  consideration  may  be  inquired  into.  In  the 
case  of  King  v.  Baldwin,  2  Johns.  Ch.,  556,  the  chancellor  says :  ^^  I  do  not 
nnderstand  the  supreme  court  as  holding,  in  the  case  of  Paine  v.  Packard,  that 
the  averment  would  be  admitted  in  direct  opposition  to  the  terms  of  the  note ; 
that  such  evidence  would  be  entirely  inadmissible."  And  as  to  this  proposition, 
we  do  not  understand  there  was  any  difference  of  opinion  between  the  supreme 
court  and  the  chancellor.  The  point  of  difference  between  the  two  courts  re- 
lated to  the  effect  which  a  non-compliance  by  the  creditor,  with  the  request  of 

the  surety,  to  prosecute  the  principal,  would  have  upon  the  liability  of  the 
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Barety ;  the  chancellor  holding  that,  in  order  to  discharge  the  sarety,  there  must 
be  some  new  agreement  between  the  debtor  and  creditor,  varying  the  contract 
by  which  the  surety  originally  became  bouod.  The  court  of  errors,  on  an  ap- 
peal (17  Johns.,  3S4)  from  the  decree  of  the  chancellor,  in  the  case  of  King  v. 
Baldwin,  may  be  considered  in  some  measure  as  affirming,  by  a  divided  court 
(which  very  much  weakens  the  authority  of  the  case),  the  decision  of  the 
isupreme  court  in  Paine  v.  Packard,  13  Johns.,  174.  We  are  under  no  necessity, 
however,  of  expressing  any  opinion  upon  the  point  of  difference  between  those 
courts.  That  point  has  no  bearing  upon  the  question  now  before  this  court. 
The  case  of  The  Bank  of  Steubenville  v.  Leavitt,  5  Ohio,  207,  in  the  supreme 
court  of  Ohio,  has  been  relied  upon  to  support  the  pleadings  and  defense  set 
up  in  this  case.  But  that  case  differs  from  the  present,  essentially,  in  the  maia 
point.  'So  oyer  of  the  bond  is  there  spread  upon  the  record,  so  that  it  does 
not  appear  upon  the  face  of  the  bond  that  the  defendant  signed  as  principal. 
The  plea  alleged  that  the  defendant  signed  as  surety,  and  this  the  demurrer 
admits;  and  the  fact  of  surety  being  assumed  as  admitted,  the  court  only  de- 
cided that,  if  any  change  be  made  between  the  creditor  and  the  prinoi{^  to 
the  prejudice  of  the  surety,  that  it  discharges  the  surety,  and  that  this  defense 
may  be  set  up  at  law  as  well  as  in  equity.  That  such  was  the  ground  on  which 
this  case  stood  is  evident  from  the  manner  in  which  the  question  is  put  by  the 
counsel  to  the  court.  The  plea,  say  they,  alleges  that  the  defendant  signed 
and  sealed  the  obligation  as  surety,  and  not  as  principal,  and  this  is  admitted 
by  the  demurrer;  and  therefore  the  inquiry  is  presented,  free  from, all  embar- 
rassment, namely,  is  the  surety  discharged  by  the  creditors  giving  the  principal 
further  credit  or  time  of  payment?  And  this  would  seem  to  be  the  light  in 
which  the  case  was  viewed  by  the  court.  And  this  conclusion  is  strengthened 
by  the  circumstance  that  the  authorities  referred  to  in  support  of  the  decision 
go  to  show  that  a  court  of  law,  as  well  as  a  court  of  equity,  can  afford  relief 
to  the  surety,  when  the  facts  upon  which  such  relief  rests  are  properly  before 
the  court.  And  in  this  view  of  the  case,  it  is  not  at  variance  with  the  ad- 
mitted rule  in  courts  of  law.  But  this  does  not  meet  the  difficulty  in  the 
present  case.  The  fact  of  the  defendant's  being  surety  is  not  only  not  admitted, 
but  it  is  alleged  that  he  is  estopped  from  setting  it  up  by  his  own  admission 
in  his  obligation  that  he  is  principal ;  and  we  are  not  aware  of  any  case  giving 
countenance  to  such  a  defense  at  law  under  such  circumstances. 

The  fourth  plea  is  admitted  to  be  bad,  and  the  objections  to  the  third  and 
fifth  aVe  substantially  the  same  as  to  the  second  and  sixth.  They  attempt  to 
set  up  that  the  defendant  was  only  surety  in  the  obligation.  But^this  defense 
is  equally  precluded  here  by  the  estoppel  as  in  the  other  pleas.  The  judgment 
of  the  circuit  court  is  accordingly  affirmed,  with  costs. 

SPRIGG  V,  BANK  OF  MOUNT  PLEASANT, 
(14  Peters,  201-309.    1840.) 

Opinion  by  Mr.  Justice  Thompson. 

Statement  of  Facts. —  This  case  comes  up  on  appeal  from  the  circuit  court 
of  the  United  States  for  the  district  of  Ohio.  The  appellant  filed  his  bill  on 
the  equity  side  of  the  court  for  an  injunction,  to  enjoin  all  further  proceedings 
on  a  judgment  recovered  against  him  by  the  appellees,  on  the  law  side  of  the 
court.  The  judgment  was  founded  upon  the  same  single  bill  now  in  question, 
and  is  as  follows : 
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"$2,100.    Know  all  men  by  these  presents,  we,  Peter  Yarnall  &  Co.,  Sam- 

nel  Sprigg,  Richard  Simms,  Alexander  Mitchell,  and  Z.  Jacobs,  as  principals, 

are  jointly  and  severally  held  and  firmly  bound  to  the  president,  directors  and 

company  of  the  Bank  of  Mount  Pleasant,  for  the  use  of  the  Bank  of  Mount 

Pleasant,  in  the  just  and  full  sum  of  twenty-one  hundred  dollars,  lawful  money 

of  the  United  States,  to  the  payment  of  which  said  sum,  well  and  truly  to 

be  made  to  the  said  president,  directors  and  company,  for  the  use  aforesaid, 

within  sixty  days  from  the  date  hereof,  we  jointly  and  severally  bind  ourselves, 

our  heirs,  etc.,  firmly  by  these  presents,  signed  with  our  hands  and  sealed  with 

our  seals,  this  twentieth  of  February,  A.  D.  1826. 

"  Peter  Yarnall  &  Co.,  [seal.] 

Sam.  Sprigg,  [seal.] 

BicH^D  Socks,  [seal.] 

Alex.  Mitchell,  [seal.] 

Z.  Jacobs.  [seal.]  ^* 

'^  Signed  and  delivered  in  presence  of 

The  judgment  at  law  came  before  this  court  on  a  writ  of  error,  and  is  re- 
ported in  10  Pet.,  257.  There  were  in  that  case  various  pleas  interposed,  set- 
ting forth  substantially  that  this  bill  was  executed  by  the  obligors,  to  be 
discounted  at  the  bank;  and  that  the  defendant,  Samuel  Sprigg,  was  surety 
only  for  Peter  Yarnall  &  Co.,  who  had  executed  the  bill  with  him ;  and  that 
the  bank  had,  by  renewing  or  continuing  the  discount  after  the  time  first  lim- 
ited for  the  payment  of  the  same,  discharged  the  sureties. 

The  pleadings  in  the  suit  were  very  voluminous,  and  terminated  in  demur- 
rers. The  judgment  of  the  circuit  court  was  affirmed  in  this  court;  and  the 
decision  turned  upon  the  point  that  the  defendant  and  all  the  other  obligors 
had,  by  the  express  terms  of  the  obligation,  bound  themselves  as  principals,  and 
were  thereby  estopped  from  setting  themselves  up  as  sureties  for  Yarnall  & 
Co.,  and  claiming  to  be  discharged  by  reason  of  the  extended  credit  given  to 
Yarnall  &  Co. ;  and  the  present  bill  was  filed  on  the  equity  side  of  the  courts 
and  relying  substantially  on  the  same  ground  for  relief  against  that  judgment. 
The  bill  states  that  Peter  Yarnall  and  Samuel  Mitchell  were  doing  business  as 
partners,  under  the  firm  of  Peter  Yarnall  &  Co. ;  and  that  the  appellees  were  a 
banking  company,  doing  business  as  a  bank  in  the  town  of  Mount  Pleasant. 
That  about  the  20th  of  February,  in  the  year  1S26,  the  said  Peter  Yarnall  & 
Co.  borrowed  from  the  bank  $2,100,  and  the  single  bill  now  in  question  was 
executed,  and  discounted  at  the  bank  in  the  usual  course  of  business.  That  at 
the  time  of  the  loan  the  bank  knew  that  Peter  Yarnall  &  Co.  were  the  princi- 
pals, and  so  received,  and  accepted,  and  treated  them;  and  that  the  other 
obligors  were  their  sureties,  notwithstanding  the  form  of  the  obligation.  That 
when  the  said  obligation  became  due,  to  wit,  on  the  21st  of  April,  1826,  the 
bank,  on  receiving  $22.40,  paid  by  Peter  Yarnall  &  Co.  for  the  discount  for 
sixty  days,  without  the  knowledge  or  consent  of  the  sureties,  gave  a  further 
credit  and  time  of  payment  for  sixty  days.  That  the  bank,  at  each  consecutive 
day  of  discount,  and  payment  of  interest  in  advance,  extended  the  payment  of 
said  bill  in  like  manner,  until  September  or  October,  1828 ;  until  after  the  fail- 
ure and  insolvency  of  the  said  Peter  Yarnall  &  Co.,  which  happened  about 
that  time.  That,  between  the  time  the  said  obligation  first  became  due  and 
the  day  when  Yarnall  &  Co.  failed,  the  bank,  or  the  said  appellant  and  his  co- 
sureties, could  have  collected  and  realized  the  money  secured  by  the  said  obli- 
gation.   And  that  if  the  bank  had  not  renewed  said  loan,  and  given  new  and 

211 


§  622.  BONDS — PENAL. 

further  time  of  payment,  the  obligation  could  have  been  collected  from  the  said 
Peter  Yarnall  &  Co.  And  the  bill  then  charges  that  the  bank,  contriving  and 
intending  to  impose  upon  the  appellant  a  loss  which  has  occurred  to  him  in 
consequence  of  a  confidence  and  bargain  made  by  themselves  with  the  said 
Yarnall  &  Co.,  and  in  fraud  of  the  said  appellant  and  his  co-sureties;  if  at  the 
time  of  bestowing  such  confidence  and  making  such  bargains  it  was  intended 
to  hold  the  appellant  and  his  co-sureties  liable,  and  more  particularly  in  fraud 
of  the  appellant  and  his  co-sureties,  if  such  confidence  and  contract  with  the 
said  Yarnall  &  Co.  was,  at  the  time  of  making  the  same,  a  mere  personal  con- 
fidence and  contract  with  the  said  Yarnall  &  Co.  The  bill  then  sets  out  the  pro- 
ceedings at  law,  upon  which  a  judgment  has  been  recovered ;  and  praying  a  per- 
petual injunction  against  further  proceedings  upon  the  judgment  and  execution. 

The  bank  in  their  answer  admit  the  discount  of  the  single  bill,  and  allege 
that  it  was  so  discounted  at  the  request  of  the  obligors,  and  the  proceeds  paid 
to  Alexander  Mitchell,  one  of  the  obligors.  They  positively  deny  having  any 
knowledge  of  any  transaction  in  relation  to  said  obligation,  until  it  was  pre- 
sented to  them  for  discount ;  or  that  they  had  any  knowledge  of  the  relation 
in  which  said  obligors  stood  to  one  another;  or  that  they  knew  that  the  pro- 
ceeds of  the  obligation  was  obtained  for  the  exclusive  benefit  of  the  said  Peter 
Yarnell  &  Co. ;  or  that  they  were  the  principal  debtors  in  said  obligations. 
They  deny  that  they  received,  accepted  and  treated  them  as  the  principal 
debtors;  and  they  aver  that  the  appellant  and  all  the  other  obligors  were 
principal  debtors,  and  so  contracted  with  and  bound  themselves  to  the  bank,  as 
will  appear  by  reference  to  the  said  single  bill.  And  they  further  aver  that  it 
was  on  the  faith  of  this  agreement  alone  that  they  discounted  the  obligation ; 
and  that,  had  not  the  obligors  contracted  and  bound  themselves  as  principals, 
let  the  relations  among  themselves  be  what  it  might,  they  would  not  have  dis- 
counted the  single  bill ;  and  that  this  agreement  was  made  with  full  knowledge 
and  fair  understanding  of  the  fact,  and  of  the  purport  of  the  provision  in  said 
obligation.  And  they  aver  that  the  appellant,  having  bound  himself  as  a  prin- 
cipal debtor  to  the  defendants,  he  is  estopped  from  now  alleging  that  he  is  only 
a  surety.  They  deny  that  they  ever  gave  the  said  Yarnall  &  Co.  the  further 
credit  and  time  of  payment  as  claimed  in  the  bill  or  otherwise.  They  admit 
they  used  great  lenity  towards  the  obligors,  in  not  requiring  payment  promptly 
when  due;  but  aver  that  they  did  so  because  they  had  confidence  in  the  hon- 
esty, integrity  and  solvency  of  the  obligors,  and  considering  them  all  as  prin- 
cipal debtors.  They  admit  the  proceedings  at  law  as  set  forth  in  the  bill;  and 
deny  all  manner  of  unlawful  confederacy ;  and  claim  the  same  benefit  of  this 
defense  as  though  they  had  demurred  to  the  bill.  To  this  answer  there  is  a 
general  replication ;  and  the  cause  having  been  heard  upon  the  bUl,  answer, 
replication,  exhibits  and  testimony,  it  was  adjudged  and  decreed  that  the  com- 
plainant in  the  court  below  was  not  entitled  to  the  relief  prayed  in  the  bill. 
Whereupon  the  injunction  which  had  been  allowed  was  dissolved,  and  the  bill 
dismissed. 

When  this  case  was  before  the  court  on  the  writ  of  error,  the  eflfect  and 
operation  of  the  words  ^^  as  principals,"  contained  in  the  single  bill  discounted 
at  the  bank,  were  fully  considered ;  and  it  was  decided  that  they  operated  as 
an  estoppel,  and  precluded  the  defendant  from  going  into  evidence  to  show 
that  he  was  only  surety  in  the  single  bill.  And  unless  it  shall  be  found  that  a 
different  principle  prevails  in  a  court  of  equity,  the  same  result  must  follow 
upon  the  present  appeal 
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§  523.  Though  there  a/re  no  technical  estoppels  m  equity^  parol  evidence  is  not 
admisstble  to  contradict  a  written  instrument. 

It  is  said,  however,  on  the  part  of  the  appellant,  that  there  are  no  technical 
estoppels  in  a  court  of  equity.  This  may  be  admitted,  but  it  will  not  affect  the 
present  question.  For  it  is  equally  well  settled  as  a  rule  of  evidence,  in  courts 
of  equity  as  well  as  in  courts  of  law,  that  parol  evidence  is  inadmissible  to 
contradict  or  substantially  vary  the  legal  import  of  a  written  agreement.  And 
this  rnle  is  founded  on  the  soundest  principles  of  reason  and  policy,  as  well  as 
on  authority.  This  doctrine  is  fully  recognized  by  this  court  in  the  case  of 
Hunt  V.  Kousmanier, -8  Wheat.,  211.  The  court  say:  It  is  a  general  rule  that 
an  agreement  in  writing,  or  an  instrument  carrying  an  agreement  into  execu* 
tion,  shall  not  be  varied  by  parol  testimony  stating  conversations  or  circum- 
stances anterior  to  the  written  instrument;  that  this  rule  is  recognized  in  courts 
of  equity  as  well  as  in  courts  of  law.  But  courts  of  equity  grant  relief  in 
cases  of  fraud  and  mistake,  which  cannot  be  obtained  in  courts  of  law.  In 
such  cases,  a  court  of  equity  may  carry  the  intention  of  the  parties  into  execu- 
tion, where  the  written  agreement  fails  to  express  that  intention.  This  au- 
thority is  so  directly  in  point  that  it  cannot  be  necessary  to  refer  to  any  other. 
Eut  the  principle  will  be  found  in  accordance  with  the  highest  authority, 
both  in  this  country  and  in  the  English  chancery.  1  Johns.  C.  R.,  429;  6  Yes.^ 
328  and  note. 

§  524.  In  the  absence  of  fraud  or  mistake  equity  will  not  treat  as  a  surety  one 
V}ho  executes  a  hond  as  principal,  {a) 

The  bill  does  not  charge  that  the  words,  ^'  as  principals,"  were  inserted  in  the 
obligation  by  mistake,  or  under  any  misapprehension,  on  the  part  of  the  appel- 
lant, of  their  import  and  effect.  But  on  the  contrary,  the  bill  states  that 
the  loan  was  made  by  the  bank  to  Peter  Yarnall  &  Co.  in  the  usual  way  of 
making  loans  at  that  bank.  From  which  it  is  fairly  to  be  inferred  that  this 
obligation  was,  in  form,  according  to  the  usage  of  the  bank ;  with  which  usage 
the  obligors  must  be  presumed  to  have  been  conusant.  'Sov  is  there  any  direct 
chai^  of  fraud  on  the  part  of  the  bank,  but  it  seems  to  be  stated,  as  matter 
of  inference  from  the  allegation,  that  the  loan  was  for  the  sole  benefit  of 
Yarnall  &  Co.,  and  that  known  to  the  bank.  But  whatever  the  charge  may 
be,  it  is  denied  in  the  answer,  and  is  entirely  unsupported  by  the  tQjstimony. 
The  charge  of  fraud  rests  altogether  upon  the  allegations  that  the  appellant 
was  only  a  surety  in  the  single  bill,  and  that  was  known  to  the  bank.  All  the 
parol  evidence  on  these  points  seems  to  have  been  admitted,  although  objected 
to  on  the  part  of  the  bank,  as  inadmissible,  on  the  ground  that  it  contradicted 
the  written  instrument.  The  ruling  of  the  court  on  this  objection  does  not 
appear  upon  the  record.  But  if  the  evidence  was  admitted,  the  appellant  has 
no  ground  of  complaint.  It  was  his  own  evidence.  And  all  that  this  evi- 
dence established  was  the  simple  fact  that  the  appellant  was  only  surety  for 
Yarnall  &  Co.  But  that  can  have  no  influence  against  his  direct  admis- 
sion in  the  obligation  that  he  was  a  principal;  and  there  being  no  pre- 
tense of  mistake  or  surprise,  there  can  be  but  one  meanmg  attached  to  this 
admission;  which  is,  that,  as  between  the  obligors  and  the  bank,  all  were 
principals,  whatever  might  be  their  relation  between  themselves.  They  had, 
undoubtedly,  aright  to  waive  their  character  and  legal  protection  as  sureties, 
and  assume  the  character  of  principals.  This  admission  in  the  obligation 
must  have  been  for  some  purpose,  and  none  can  be  reasonably  assigned  except 

(a)  Afflrming  the  ruUxig  in  Sprigg  v.  Bank  of  Mount  Pleasant,*  1  Mc  L.,  884. 
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that  it  was  intended  to  place  all  the  obligors  upon  the  same  footing,  with 
respect  to  their  liability  to  the  bank. 

The  evidence  did  not  support  the  allegation  that  the  bank  had  made  any 
agreement  to  extend  the  loan  or  time  of  payment,  other  than  continuing  the 
discount,  in  the  ordinary  course  of  business  at  the  bank.  The  form  of  the 
obligation  dispensed  with  the  necessity  of  giving  any  notice  to  the  appellant, 
even  considering  him  in  the  character  of  a  surety,  and  extending  the  time  of 
payment,  and  a  mere  delay  in  enforcing  it  will  not  discharge  a  surety,  unless 
some  agreement  has  been  niade  injurious  to  the  interest  of  the  surety;  noth- 
ing of  which  appears  to  have  been  done  in  this  case.  9  Wheat.,  720  (§§  419- 
422,  supra);  12  Wheat.,  554.  The  cashier  of  the  bank  denies  that  he  ever 
made  any  contract  with  Yarnall  &  Co.  for  the  extension  of  the  payment 
of  the  obligation  discounted  at  the  bank,  on  the  20th  of  February,  1826, 
for  Peter  Yarnall  &  Co.,  and  others  (referring  to  the  single  bill  in  ques- 
tion), after  the  same  became  due,  for  sixty  days,  or  any  other  period,  but 
discounted  the  same  according  to  the  custom  of  the  bank ;  but  the  time  or 
indulgence  given  was  merely  at  the  will  of  the  bank.  That  he  could  not 
make  any  contract  for  the  extension  of  payment,  according  to  the  rules  of  the 
bank,  without  an  order  from  the  board  of  directors;  and  that,  on  an  exami- 
nation of  the  minute-book,  he  found  no  such  order,  where,  if  it  had  been  made, 
it  would  appear;  and  the  inference  attempted  to  be  drawn,  that  Yarnall  &  Co. 
were  considered  and  accepted  by  the  bank  as  the  principal  debtors,  because 
the  account  kept  at  the  bank  of  this  loan  was  in  his  name  alone,  was  done 
away,  and  fully  explained  by  the  testimony  of  the  cashier  as  to  the  custom  of 
the  bank,  that  the  account  is  always  kept  with  the  first  signer,  unless  other- 
wise especially  authorized  and  directed.  But,  admitting  that  the  bank  knew 
Yarnall  &  Co.  were  the  principal  debtors,  this  would  not  exonerate  the  other 
obligors  from  their  responsibility  as  principals,  in  violation  of  their  express 
contract.  If  Yarnall  &  Co.  were  of  doubtful  credit,  it  might  have  been 
the  very  reason  why  the  bank  required  all  the  obligors  to  bind  themselves  as 
principals. 

§  525.  A  surety  who  assumes  the  character  of  a  principal  is  not  discharged  hy 
an  a^eement  with  the  principal  whi^h  varies  the  contract,  even  in  equity. 

It  is  Qo  doubt  a  sound  and  well  settled  principle,  that  sureties  are  not  to  be 
made  responsible  beyond  their  contract;  and  any  agreement  with  the  creditor, 
which  varies  essentially  the  terms  of  the  contract,  without  the  assent  of  the 
surety,  will  discharge  him  from  his  responsibility.  But  this  principle  cannot 
apply  where  the  surety  has,  by  his  own  act,  exchanged  his  character  of  surety 
for  that  of  principal,  and  then  applies  to  a  court  of  equity  to  reinstate  him 
to  his  'character  of  surety,  in  violation  of  his  own  express  contract.  This 
would  be  sanctioning  a  fraud  upon  the  creditor.  This  case  has  been  likened 
at  the  bar  to  that  of  a  deed,  absolute  in  its  face,  but  which,  by  an  independent 
agreement  between  the  parties,  was  intended  only  as  a  mortgage.  Courts  of 
equity  will  permit  such  agreements  to  be  set  up  against  the  express  terms 
of  the  deed,  only  on  the  ground  of  fraud,  considering  it  a  fraudulent  attempt 
in  the  mortgagee,  contrary  to  his  own  express  agreement,  to  convert  a  mort- 
gage into  an  absolute  deed.  And  it  is  equally  a  fraud  on  the  part  of  a  debtor 
to  attempt  to  convert  his  contract  as  principal  into  that  of  surety  only. 

No  attempt  has  been  made  in  the  present  case  to  show  that  the  bank  had 
made  any  agreement  with  the  appellant  that  he  should  be  considered  and 
treated  as  a  surety  only,  contrary  to  the  express  terms  of  his  contract  to  be 
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bound  as  a  principal.  If  any  such  agreement  had  been  shown,  the  analogy  to 
the  case  put,  of  a  mortgage,  might  hold.  The  allegation  that  the  neglect  of 
the  bank  to  prosecute  Yarnall  &  Co.  has,  by  their  insolvency,  thrown  the  loss 
of  the  debt  upon  the  sureties,  might  be  of  some  weight  if  any  measures  had 
been  taken  by  them  to  expedite  the  collection  of  the  debt  from  Yarnall  &  Co., 
or  no  longer  to  continue  the  discount  of  the  obligation.  But  no  such  meas- 
ures appear  to  have  been  taken,  and  their  solvency  must  be  at  the  risk  of  the 
sureties,  who  have,  by  their  express  contract,  assumed  the  character  of  princi- 
pals.   The  decree  of  the  circuit  court  is  accordingly  affirmed. 


6.  PriorUy. 

SUMMABY  —  Discharge  of  customrhouse  bond  by  surety t  §  526. 

§  52^  A  surety  who  diBcharges  a  custom-house  bond  acquires  the  same  priority  oyer  the 
other  creditors  of  his  principal  that  the  United  States  had,  and  the  United  States  having  an 
independent  claim  against  such  surety,  may  come  in  under  the  surety's  priority  to  reach  a 
debt  due  the  principal    Hunter  v.  United  States,  §§  527-581. 

[NOTBS.—  See  §g  582-586.] 

HUNTER  V.  UNITED  STATES. 
(5  Peters,  178-189.    1881.) 

Opinion  by  Mb.  Justice  McLean. 

Statement  of  Facts. —  This  is  a  snit  in  chancery  brought  to  this  court  by  an 
appeal  from  the  decree  of  the  circuit  court  of  Bhode  Island.  The  material  facts 
in  the  case  are  these :  William  Hunter,  the  dbfendant  in  the  court  below,  is  the 
surviving  assignee  of  Archibald  and  Frederidc  Crary,  who,  in  June,  1809,  ob- 
tained the  benefit  of  the  insolvent  law  of  Rhode  Island.  One  Jacob  Smith,  as 
surety  on  a  custom-house  bond,  had  been  compelled  to  pay  to  the  United  States, 
in  May,  1808,  for  the  Crarys,  about  $2,125.  In  February,  1810,  Smith  filed  his 
petition  for  the  benefit  of  the  insolvent  law;  and  in  August,  1811,  Hunter,  and 
one  Littlefield,  now  deceased,  were  appointed  assignees.  On  the  dd  day  of  Sep- 
tember following.  Smith  made  to  them  an  assignment  of  his  property.  Smith 
and  one  M'Gee  were  sureties  for  William  Peck,  as  marshal  of  the  Ehode  Island 
district,  who  became  a  defaulter  to  the  government,  and  against  whom  and  his 
sureties,  in  August,  1811,  a  judgment  was  recovered  for  $13,508.  Upon  his 
being  afterwards  committed  to  prison,  on  an  alias  execution  issued  in  pursuance 
of  this  judgment,  Smith  petitioned  the  secretary  of  the  treasury  for  relief,  and 
stated  that  he  was  reduced  to  poverty,  and  had  assigned  all  his  property  under 
the  insolvent  law.  His  insolvency,  he  alleged,  had  been  accelerated,  if  not  pro- 
dooed,  by  his  having  paid  large  sums  as  surety  on  certain  custom-house  bonds, 
and  particularly  the  above  sum  for  the  Crarys.  He  was  discharged  by  the  sec- 
retary on  the  17th  day  of  October,  1811,  on  his  making  a  formal  assignment 
of  all  his  effects  to  the  United  States.  This  assignment  purports  to  convey  the 
same  property  which  he  had  previously  assigned.  In  1812,  the  United  States 
imprisoned  Peck,  the  principal,  on  execution,  and  in  the  month  of  June,  in  the 
same  year,  he  was  discharged  by  act  of  congress  (6  Stats,  at  Large,  109). 

In  July,  1824,  Hunter,  as  the  assignee  of  the  Crarys,  obtained  from  the 

United  States,  under  their  treaty  with  Spain  (8  Stats,  at  Large,  252),  the  sum 

of  $8,158.81.    Out  of  this  sum,  Smith  was  entitled  to  the  amount  he  paid  for 
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the  Crarys;  and  the  United  States  claim  the  same  from  Hanter,  as  assignee,  m 
part  satisfaction  of  their  judgment  against  Smith.  Hanter  claims  this  sum  ia 
behalf  of  the  creditors  of  Smith,  under  his  first  assignment.  By  the  original 
bill,  the  government  rested  its  claim  on  the  second  assignment.  This  clearly 
cannot  be  sustained.  Smith,  under  the  insolvent  law  of  Khode  Island,  having; 
assigned  all  his  property  for  the  benefit  of  his  creditors,  could  not,  by  a  subse- 
quent assignment  to  the  United  States,  affect  the  first  transfer.  The  govern- 
ment can  set  up  no  right,  under  the  second  assignment,  which  might  not  be» 
claimed  by  any  other  creditor.  This  ground  is  abandoned  by  the  amended  bill,, 
and  the  claim  of  the  government  is  placed  on  its  priority,  under  the  act  of  con- 
gress (1  Stats,  at  Large,  515).  By  this  act  a  preference  is  given  to  a  govern- 
ment debt  over  all  others;  and  if  the  debtor  be  insolvent,  such  debt  must  first 
be  satisSed.  It  is  true,  as  the  defendant  insists,  that  the  original  bill  still  re- 
mains in  the  record,  and  forms  a  part  of  the  case.  But  the  amendment  presents 
a  new  state  of  facts,  which  it  was  competent  for  the  complainants  to  do;  and, 
on  the  hearing,  they  may  rely  upon  the  whole  case  made  in  the  bill,  or  may 
abandon  some  of  the  special  prayers  it  contains. 

§  627,  A  surety  who  has  paid  hiaprineipaPa  debt  to  the  United  States  ia  sub- 
rogated to  the  priority  of  payment  which  the  govermnerU  has  over  other  creditora^ 
of  the  principal  debtor. 

The  same  right  of  priority  which  belongs  to  the  government  attaches  to  the 
claim  of  an  individual  who,  as  surety,  has  paid  money  to  the  government. 
Under  this  provision,  Smith  could  claim  a  preference  to  other  creditors  for  the 
money  he  paid  as  surety  for  the  Crarys;  and  on  his  right  the  priority  of  the 
government  is  asserted.  The  defendant  resists  this  demand  on  various  grounds.. 
He  contends,  in  the  first  place,  that  the  doctrine  of  priority  is  not  applicable 
in  this*case.  This  prerogative  of  tU|r  government  can  only  operate,  it  is  insisted,, 
on  a  debt  due  at  the  time;  that  itcannot  reach  a  debt  which  depends  upon  a 
future  contingency;  and  such  was  the  claim  of  the  Crarys,  under  the  Spanish 
treaty.  It  was  not  realized  until  in  June,  1824,  nearly  thirteen  years  after  th& 
benefit  of  the  insolvent  law  had  been  extended  to  the  claimants.  It  is  also  con- 
tended that  the  first  assignment  of  Smith  had  relation  back  and  took  effect 
from  the  date  of  his  inventory,  which  was  prior  to  the  judgment  obtained 
against  him  by  the  United  States.  This  being  the  case,  the  priority  of  the  gov- 
ernment could  not  attach,  it  is  urged ;  for  it  can  only  act  on  a  debt,  and  tbere^ 
was  no  debt  in  this  case,  as  against  Smith,  until  judgment  was  entered. 

§  628.  An  assignment  in  insolvency  takes  effect  07dy  from  the  acceptance  of  it 
Jyy  the  court  and  its  decision  thereon. 

The  assignment,  under  the  insolvent  law,  could  only  take  effect  from  the 
time  it  was  made.  Until  the  court,  in  the  exercise  of  their  judgment,  deter- 
mine that  the  applicant  is  entitled  to  the  benefit  of  the  law,  and,  in  pursuance 
of  its  requisitions,  he  assigns  his  property,  the  proceedings  are  inchoate,  and  do- 
not  relieve  the  party.  It  is  the  transfer  which  vests  in  the  assignee  the  prop- 
erty of  the  insolvent  for  the  benefit  of  his  creditors.  If,  before  the  judgment 
of  the  court,  the  petitioner  fail  to  prosecute  his  petition,  or  discontinue  it,  his 
property  and  person  are  liable  to  execution  the  same  as  though  he  had  not  ap- 
plied for  the  benefit  of  the  law.  And  if,  after  the  judgment  of  the  court,  he 
fail  to  assign  his  property,  it  will  be  liable  to  be  taken  by  his  creditors  on  exe- 
cution. The  property  placed  upon  the  inventory  of  an  insolvent  may  be  pro- 
tected from  execution  while  he  prosecutes  his  petition ;  but  this  cannot  exclude 
J;he  claim  of  a  creditor  who  obtains  a  judgment  before  the  assignment.    If  this. 
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Spanish  claim  had  passed  into  the  hands  of  the  assignee  of  Smith,  and  been 
distributed  by  him  before  the  debt  of  the  United  States  was  established,  or  no- 
tice of  its  existence  had  been  given  to  him,  no  controversy  could  have  arisen 
on  the  subject.  The  defendant,  as  assignee,  could  not  have  been  held  respon- 
sible under  such  circumstances;  nor  could  the  creditors  who  received  payment 
have  been  compelled  to  refund  to  the  government. 

§  629.  A  jt^ment preceding  the  ussignment  is  entitled  to  priority  of  satis- 
faction. 

If  the  judgment  of  the  government  had  not  preceded  the  assignment  of 
Smith,  there  might  have  been  some  ground  to  question  the  right  of  priority 
which  is  contended  for.  But  the  judgment  preceded  the  assignment,  which 
gave  the  government  an  unquestionable  right  of  priority  on  all  the  property  of 
Smith.  Did  not  this  right  extend  to  the  claim  on  the  Crarys?  It  would  seem 
that  no  doubt  can  exist  on  this  subject.  If  the  right  cover  any  part  of  the 
property  of  the  insolvent,  it  must  extend  to  the  whole  until  the  debt  be  satis- 
fied«  It  was  proper  for  Smith  to  include  in  his  assignment  the  claim  on  the 
Crarys.  However  remote  the  probability  may  have  been  at  that  time  of  realiz- 
ing this  demand,  still,  under  the  insolvent  law,  it  was  an  assignable  interest. 
If,  at  the  time  of  the  assignment,  this  claim  was  contingent,  it  is  no  longer  so. 
It  has  been  reduced  into  possession,  and  is  now  in  the  hands  of  the  representa- 
tive of  the  debtor  to  the  government.  If,  under  such  circumstances,  the  priority 
of  the  government  does  not  exist,  it  cannot  be  said  to  exist  in  any  case.  It 
would  be  difficult  to  present  a  stronger  case  for  the  operation  of  this  preroga- 
tive. But  it  is  contended  by  the  defendant  below  that,  if  the  doctrine  of  pref- 
erence or  priority  be  applicable  to  this  case,  the  United  States,  by  various  acts, 
have  waived  it. 

§  530.  T%e  release  of  a  debtor  from  imprisonMent  hy  special  act  of  oongresSy 
retaining  the  liability  of  his  property j  present  and  future^  does  not  rdease  his 
surety. 

The  release  of  Peck  from  imprisonment  by  the  act  of  congress,  under  the 
circumstances  of  the  case,  it  is  urged,  was  a  release  of  Smith,  the  surety.  This 
act  was  passed  the  24th  of  June,  1812,  and  it  provided  that,  before  his  dis^ 
charge,  Peck  should  assign  "  all  his  estate,  real  and  personal,  which  he  may  now 
own  or  be  entitled  to,  for  the  use  and  benefit  of  the  United  States."  And  it 
also  provided  ^'that  any  estate,  real  or  personal,  which  the  said  William  Peck 
may  hereafter  acquire,  shall  be  liable  to  be  taken  in  the  same  manner  as  if  he 
had  not  been  imprisoned  and  discharged."  By  the  act  providing  for  the  relief 
of  persons  imprisoned  for  debt  due  to  the  United  States,  passed  June  6, 1798 
(1  Stats,  at  Large,  561),  the  secretary  of  the  treasury  is  authorized  to  discharge 
in  certain  cases,  and  the  individual  so  discharged,  it  is  declared,  '^  shall  not  be 
liable  to  be  imprisoned  again  for  the  same  debt,  but  the  judgment  shall  remain 
good  and  sufficient  in  law."  As  in  the  act  of  1798  there  is  an  express  pro- 
vision that  ^Hhe  judgment  shall  remain  good,"  which  is  omitted  in  the  act  dis- 
charging Peck,  a  doubt  has  been  raised  whether  the  judgment  against  him  can 
be  further  prosecuted.  If  by  this  act  the  judgment  be  released  against  Peck, 
as  a  matter  of  course,  his  surety  is  discharged.  This  act  specially  provides 
**  that  any  estate  which  Peck  may  subsequently  acquire  shall  be  liable  to  be 
taken  in  the  same  manner  as  if  he  had  not  been  imprisoned  and  discharged." 
From  this  provision  it  clearly  appears  that  the  release  from  imprisonment  was 
the  only  object  of  the  statute,  and  a  proper  construction  of  it  does  not  release 
the  judgment.    If  the  property  of  Peck  may  be  taken  "  m  the  same  manner  as 
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if  he  had  not  been  imprisoned,"  it  may  be  taken  under  the  same  judgment. 
That  the  same  rules  of  contract  are  applicable  where  the  sovereign  is  a  party, 
as  between  individuals,  is  admitted ;  but  the  right  of  the  sovereign  to  discharge 
the  debtor  from  imprisonment,  without  releasing  the  debt,  is  clear.  And  how 
can  such  a  release  discharge  the  surety? 

Does  it  embarrass  his  recourse  against  the  principal?  In  this  case,  if  Smith 
bad  paid  the  debt  to  the  government,  he  might  have  resorted  to  all  the  reme- 
dies against  Peck  which  the  law  allows  in  any  case.  The  recourse  of  the  gov- 
ernment against  the  property  of  Peck  still  remains  unimpaired;  consequently 
the  judgment  remains  unsatisfied,  and  no  act  has  been  done  to  the  prejudice  of 
the  surety.  The  cases  in  2  Dane's  Abridg.,  155 ;  3  Serg.  &  R.,  465,  466 ;  and 
2  Dall.,  373,  were  cited  to  show  that,  while  a  defendant  is  charged  in  execution, 
the  debt  is  considered  as  satisfied ;  and  that  a  discharge  of  one  co-debtor  is  a 
discharge  of  all.  The  imprisonment  of  a  defendant  is  a  means  to  enforce  the 
payment  of  the  judgment,  and  is  only  considered  a  satisfaction  of  it  so  far  as 
to  suspend  all  other  process.  If,  by  the  operation  of  law,  by  an  escape,  or  by 
any  other  means,  without  the  assent  of  the  plaintiff,  the  defendant  be  released 
from  prison,  the  judgment  still  remains  in  full  force  against  him.  The  impris- 
onment of  Peck,  the  principal,  was  no  bar  to  an  execution  against  the  body  of 
his  surety.  In  the  case  under  consideration.  Smith  had  been  imprisoned  and 
discharged  before  Peck  was  confined.  These  proceedings  were  all  regular, 
however  great  the  hardship  may  have  been  to  the  surety,  and  did  not  in  any 
manner  lessen  the  responsibility  of  either  principal  or  surety.  The  authorities 
read  in  the  argument  going  to  show  a  release  of  the  sureties,  where  the  creditor 
without  their  assent  enlarges  the  time  of  payment,  etc.,  are  not  considered  as 
opposed  to  the  doctrines  here  laid  down.  The  act  of  the  government  in  re- 
leasing both  the  principal  and  surety  from  imprisonment  was  designed  for  the 
benefit  of  the  unfortunate  debtors,  and  no  unnecessary  obstructions  should  be 
opposed  to  the  exercise  of  so  humane  a  policy.  If  the  discharge  of  the  prin- 
cipal, under  such  circumstances,  should  be  a  release  of  the  debt  against  the 
surety,  the  consequence  would  be  that  the  principal  must  remain  in  jail  until 
the  process  of  the  law  were  exhausted  against  his  surety.  This  would  operate 
against  the  liberty  of  the  citizen,  and  should  be  avoided,  unless  required  to 
secure  the  public  interest.  A  discharge  from  prison  by  operation  of  law  does 
not  prevent  the  judgment  creditor  from  prosecuting  his  judgment  against  the 
estate  of  the  defendant.  To  this  rule  a  discharge  under  the  special  provisions 
of  a  bankrupt  law  may  form  an  exception.  In  the  cases  under  consideration, 
the  defendants  were  discharged  under  laws  which  expressly  reserved  the  right 
to  the  government  to  enforce  the  judgment  against  the  property  of  the  defend- 
ants. In  1  Pet.,  573  (§§  679-681,  infrd)^  this  court  decided,  on  a  full  consider- 
ation of  the  case,  that  a  discharge  of  the  principal,  under  an  act  of  congress, 
did  not  release  the  debt  against  the  surety. 

§  531.  Although  an  officer  of  the  government  omitted  to  retain  funds  to  which 
the  government  is  entitled^  the  right  of  the  government  to  secure  that  fund  is  not 
thereby  abandoned. 

By  an  act  of  congress  of  the  24th  of  May,  1824  (4  Stats,  at  Large,  33),  re- 
specting payments  under  the  Spanish  treaty,  it  is  provided  "  that  in  all  cases 
where  the  person  or  persons  in  whose  name,  or  for  whose  benefit  and  interest, 
the  aforesaid  awards  shall  be  made,  shall  be  debt  and  in  arrears  to  the  United 
States,  the  secretary  of  the  treasury  shall  retain  the  same  out  of  the  amount  of 
the  aforesaid  awards,"  etc.    Under  this  provision  it  is  contended  that  it  was 
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the  duty  of  the  secretary  to  retain  the  amount  of  Smith's  demand  against  the 
Crarys ;  and  not  having  done  so,  the  payment  must  be  considered  as  an  aban- 
donment of  the  claim.  That  the  secretary  must  have  had  notice  of  Smith's 
claim  is  insisted  on,  because  it  was  stated  on  his  schedule,  which  was  assigned 
to  the  United  States ;  and  also  in  his  petition  to  the  secretary  of  the  treasury, 
on  which  he  was  released  from  imprisonment.  Having  a  knowledge  of  this 
claim  of  Smith's  against  the  Crarys,  it  was  in  the  power  of  the  secretary, 
under  the  law,  to  withhold  it,  and  appropriate  it  in  part  discharge  of  the  judg- 
ment. The  priority  which  first  attached  to  Smith,  and  through  him  to  the 
Crarys,  would  have  enabled  the  government,  without  the  aid  of  the  other  pro- 
vision, to  retain  the  money.  But  can  the  payment  of  it,  under  such  circum- 
stances, operate  as  a  release  to  Smith?  It  might  be  dangerous  to  give  the  same 
effect  to  a  voluntary  payment  by  an  agent  of  the  government  as  if  made  by 
an  individual  in  his  own  right.  The  concerns  of  the  government  are  so  com- 
plicated and  extensive  that  no  head  of  any  branch  of  it  can  have  the  same  per- 
sonal knowledge  of  the  details  of  business  which  may  be  presumed  in  private 
affairs.  And  if,  in  the  case  under  consideration,  some  clerk  in  the  treasury  de- 
partment, or  even  the  secretary,  did  pay  to  the  assignee  of  the  Crarys  the 
amount  claimed  by  Smith,  which  might  and  perhaps  ought  to  have  been  re* 
tained,  is  it  an  abandonment  of  the  claim? 

Where  an  oflScer  of  the  government  is  in  arrears,  his  salary  is  required  to1i)e 
withheld  until  the  sum  in  arrears  shall  be  paid.  In  such  a  case  the  books  of 
the  treasury  would  furnish  its  officers  with  notice  of  the  delinquency ;  and  yet 
would  it  be  contended  that  a  payment  of  the  salary,  which  ought  to  have  been 
retained,  would  release  the  debt?  It  cannot  be  admitted  that  an  omission 
of  duty  of  this  kind,  as  a  payment  through  mistake,  by  an  officer,  shall  bar  the 
claim  of  the  government.  If,  in  violation  of  his  duty,  an  officer  shall  know- 
ingly, or  even  corruptly,  do  an  act  injurious  to  the  public  can  it  be  considered 
obligatory?  He  can  only  bind  the  government  by  acts  which  come  within  a 
just  exercise  of  his  official  power.  The  payment  to  the  assignee  of  the  Crarys 
can  in  no  respect  affect  the  claim  now  set  up  against  the  assignee  of  Smith. 

An  objection  is  urged  on  the  ground  that  the  United  States  have  failed  to 
prosecute  their  claim  with  sufficient  diligence,  and  that  it  is  subject  to  the  im- 
putation of  staleness.  Until  the  sum  of  money  in  controversy  was  received  by 
the  assignee  of  Smith,  in  1824,  the  United  States  could  not  be  charged  with  a 
want  of  diligence  in  prosecuting  their  claim  against  Smith.  They  had  ob- 
tained a  judgment  in  1811,  and  there  was  no  property  within  the  reach  of 
any  process  in  that  judgment  by  which  it  could  be  satisfied.  To  subject  the 
above  claim  to  this  judgment,  the  bill  in  the  present  case  was  filed  in  1824. 
If,  therefore,  a  want  of  diligence  could,  in  any  case,  be  charged  against  the 
government,  there  is  no  ground  to  make  the  charge  in  this  case. 

The  last  objection  urged  by  the  defendant  is  that  there  was  full  and  ample 
relief  to  be  obtained  at  law ;  and,  consequently,  chancery  cannot  take  juris()ic- 
tion  of  the  case.  In  his  capacity  as  trustee,  the  government  seeks  to  make 
Hanter  liable.  He  bears  the  same  relation  to  the  creditors  of  Smith.  It  was 
proper  in  him,  conceiving  as  he  did  that  the  fund  in  his  hands  should  be  paid 
to  these  oreditors,  to  resist  the  claim  of  the  government.  Until  its  right  *of 
priority,  under  all  the  circumstances  of  the  case,  was  judicially  established,  he, 
in  the  exercise  of  his  discretion,  might  withhold  the  payment.  The  trustee 
can  only  be  desirous  of  making  the  payment  as  the  law  requires.  How  is  this 
liability  to  be  enforced  ?    What  process  at  law  would  be  adequate  to  give  the 
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relief  prayed  for  in  the  bill?  It  is  the  pecaliar  province  of  equity  to  compol 
the  execution  of  trusts.  In  this  case,  it  is  conceived,  the  proceeding  at  law 
would  not  be  adequate.  The  fund  to  be  reached  was  in  the  hands  of  a  trustee^ 
and  it  was  important  that  it  should  not  pass  from  his  hands  to  the  creditors  of 
Smith.  The  amount  of  the  claim  against  the  Crarys  might  be  disputed ;  the 
trustee  was  entitled  to  his  commissions,  and  other  difficulties  were  likely  to 
arise  in  the  progress  of  the  investigation  which  could  only  be  fully  adjusted  at 
the  instance  of  the  United  States  by  a  court  of  chancery.  Ko  doubt  exists^ 
therefore,  that  a  resort  to  the  equity  jurisdiction  of  the  circuit  court  in  this  case 
was  proper  and  necessary.  The  judgment  of  the  circuit  court  must  be  af- 
firmed, but  without  costs. 

g  582.  Priority. —  The  obligor  in  a  duty  bond  became  insolvent,  and  the  sureties  paid  the 
duties  and  brought  suit  under  the  act  of  March  2,  1799.  Held,  that  the  sureties  were  entitled 
only  to  the  priority  of  payment  out  of  the  effects  of  the  insolvent,  not  to  trial  at  the  first 
term.    Johns  t?.  Brodhag,*  1  Cr.  C.  C,  285. 

§  588.  A  coUector  being  indebted  to  the  United  States  made  a  deed  of  his  property  for  their 
benefit,  and  deposited  in  a  trunk  $10,000,  the  amount  of  his  bond  to  the  United  States,  and 
absconded.  The  sureties  paid  this  $10,000  to  the  United  States,  in  satisfaction  of  the  bond. 
On  these  facts  being  discovered  a  suit  was  brought  against  the  sureties,  on  the  ground  that 
the  United  States  were  entitled  to  the  money  by  right  of  priority.  Held,  that  the  sureties 
were  not  liable.    United  States  v.  Cochran,*  2  Marsh.,  274. 

§  584.  A.  paid  the  United  States  a  sum  of  money  as  surety  of  B.  in  a  custom-house  bond. 
B.  became  insolvent  and  assigned  to  C.  C.  received  moneys  from  the  estate  of  B.  which  he 
mixed  with  his  own  funds,  became  bankrupt  and  assigned  to  D.,  but  no  part  of  the  estate  of 
B.  came  to  the  hands  of  D.  Held,  that  under  4  Stat,  at  Large,  886,  A.  was  not  entitled  to 
priority  of  payment  over  the  general  creditors  of  C.    Pollock  v,  Pratt,  2  Wash.,  490. 

§  585.  The  sixty-fifth  section  of  the  act  of  March  2,  1799,  enacts  that,  in  aU  cases  of  insolv- 
ency, the  debts  due  to  the  United  States  on  duty  bonds  shaU  be  first  satisfied,  and  that  any 
I)erBon  representing  such  insolvent  estate,  who  shaU  pay  any  other  debt  due  from  the  estate 
before  that  of  the  United  States,  shall  become  personally  answerable  to  the  United  States  for 
the  debt.  And  in  actions  against  such  persons  special  bail  shaU  be  required.  It  also  enacts 
that  any  surety  on  such  duty  bond  who  shaU  pay  the  debt  to  the  United  States  shaU  have 
the  same  advantage  for  the  recovery  of  the  debt  as  is  secured  to  the  United  States.  It  is  held 
that  a  surety  who  has  discharged  such  a  bond  has  no  other  advantage  than  the  priority  se- 
cured to  the  United  States.  He  cannot  call  upon  the  collector  to  commence  prosecution  for 
the  recovery  of  the  money  due.  He  cannot  proceed  against  executors  and  assignees,  per- 
sonally, who  had  paid  other  debts  instead  of  the  debt  of  the  United  States.  He  may  require 
special  baU  independent  of  the  act.  He  c€umot  demand  judgment  on  motion  at  the  return 
term  of  the  writ,  nor  bring  his  suit  in  the  federal  courts  independent  of  citizenship.  He 
cannot  maintain  his  action  in  the  name  of  the  United  States.  United  States  v,  Preston,*  4 
Wash.,  446. 

6.  Death  of  Surety. 

SXTMMARY — Equity  wiU  not  hold  liable,  tohen^  §  586. —  Joint  judgment;  death  of  surety,  §§  537, 
588.—  Joint  obligation  not  declared  joint  and  several,  §  538.—  Death  before  ajpprovcd^ 
§639. 

§  58^  Except  in  cases  of  fraud,  accident  or  mistake  equity  will  not  hold  the  sureties  on  a 
bond  liable  when  they  have  been  discharged  by  law.    United  States  v.  Price,  §g  540-549. 

§  587.  Equity  will  not  interfere  to  give  a  remedy  against  the  personal  assets  of  a  deceased 
surety  when  the  remedy  at  law  has  been  lost  by  the  election  of  the  obligee  to  take  a  joint  judg- 
ment on  a  bond  of  which  the  liability  was  joint  and  several.  Equity  will  not  interfere  to  ex- 
tend the  liability  of  the  surety  in  such  a  case,  though  the  discharge  arises  from  a  mere  legal 
technicality.  The  law  makes  a  part  of  every  contract,  and  in  the  case  of  a  joint  and  several 
bond  the  contract  of  the  parties  is  that  the  estate  of  the  surety  shall  be  discharged  by  his  death 
if  the  obligee  elect  to  hold  him  jointly  and  not  severally  liable.    Ibid.    See  g§  556-560. 

§  588.  A  court  of  equity  will  not  declare  a  joint  obligation  to  be  joint  and  several  unless  it 
clearly  appears  by  independent  testimony,  or  from  the  nature  of  the  transaction  itself,  that 
such  was  the  intention  of  the  parties;  and  where  a  statute  providing  for  a  bond  is  silent  as  to 
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whether  gnch  bond  should  be  a  joint  or  joint  and  several  obb'gation,  either  may  be  taken ;  and 
if  a  joint  bond  be  taken  a  court  of  equity  cannot  declare  it  joint  and  several  so  as  to  charge  the 
estate  of  a  deceased  joint  obligor.    Pickersgill  v,  Lahens,  §g  660,  551. 

§  589.  The  obligation  of  the  official  bond  of  a  collector  of  customs  begins  at  the  time  the 
bond  is  placed  in  course  of  transmission  from  the  obligors  to  the  comptroller  of  the  treasury, 
for  approvaL  And  the  death  of  a  surety  on  such  a  bond,  after  it  is  sent  to  the  comptroller,  and 
before  it  is  approved  by  him,  does  not  destroy  its  binding  force  on  the  surety's  estate.  (Camp- 
bell, J.,  dissented.)    Broome  v.  United  States,  g§  552-555. 

[Notes.— See  gg  55e^5G0.] 

UNITED  STATES  v.  PRICE. 
(9  Howard,  83-108.    1849.) 

Appeal  from  IT.  S.  Circuit  Court,  Eastern  District  of  Pennsylvania. 

Opinion  by  Mk.  Justicb  Gbieb. 

Statement  of  Facts. —  As  the  decision  of  one  of  the  points  raised  in  these 
cases  will  rule  them  both,  it  will  be  unnecessary  to  notice  the  others.  The 
complainant  seeks  a  remedy  in  equity  against  the  assets  of  a  deceased  surety  in 
certain  bonds  given  for  duties.  The  bonds  were  joint  and  several,  but  a  joint 
judgment  had  been  recovered  on  them  against  all  the  obligors.  The  principal 
iu  the  bond  survives,  but  is  insolvent. 

§  540.  Equity  will  not  give  a  remedy  against  the  estate  of  a  deceased  surety 
tphen  a  joint  judgment  has  been  taken  on  a  Joint  and  several  obligation,  (a) 

The  question  for  our  consideration  will,  therefore,  be,  whether  a  court  of 
equity  will  interfere  to  give  a  remedy  against  the  personal  assets  of  a  deceased 
surety  when  the  remedy  at  law  has  been  lost  by  the  election  of  the  obligee  to 
take  a  joint  judgment  on  a  joint  and  several  obligation.  The  obligation  of 
suretyship  arises  only  from  positive  contract.  This  contract  is  construed  strictly 
both  at  law  and  equity,  and  the  liability  of  the  surety  cannot  be  extended  by 
implication  beyond  the  terms  of  his  contract.  If  he  contracts  jointly  with  his 
principal,  it  is  a  legal  consequence  known  to  all  the  parties  that  his  personal 
estate  will  be  discharged  in  case  he  should  die  before  his  principal  Such  being 
the  law,  it  may  be  considered  as  a  part  of  the  written  condition  of  the  bond. 
And  equity  will  not  interfere  to  extend  the  liability  as  against  his  estate  on  the 
ground  that  such  discharge  arises  from  the  mere  technicalities  of  the  law.  So 
where  a  surety  enters  into  a  joint  and  several  obligation  with  his  principal,  the 
obligee  and  all  the  parties  are  supposed  to  be  aware  of  the  doctrines  of  law  con- 
nected with  such  securities  and  to  incorporate  them  therein  as  part  of  the  con- 
tract. The  obligee  knows  that  this  bond  will  entitle  him  to  either  a  joint  or 
several  judgment  at  his  election;  he  knows,  also,  that  he  cannot  have  both;  that 
his  bond  is  extinguished  by  his  judgment,  or  merged  in  it,  as  a  security  of  a 
higher  nature,  and  he  knows  that  if  he  elects  to  take  a  joint  judgment  and 
neglects  to  have  execution  levied  in  the  life-time  of  the  surety,  his  personal  es- 
tate will  be  discharged  at  law.  Assuming,  as  we  have  a  right  to  do,  that  these 
known  and  established  principles  of  law  form  a  part  of  the  written  conditions 
of  the  bond,  it  is  not  easy  to  perceive  how  a  chancellor  could  interpose  in  the 
latter  case  more  than  in  the  former,  without  disregarding  the  terms  of  the  con- 
tract and  extending  the  liability  of  the  surety  beyond  the  letter  and  spirit  of 
his  bond. 

§  541  •  Equity  loill  not  hdd  a  surety  responsible  when  he  has  been  discharged  at 
lavoj  except  in  cases  of  frauds  accident  or  m,istaJce, 

It  is  true  that,  in  cases  of  fraud,  accident  or  mistake,  equity  will  relieve  as 
well  against  the  surety  as  the  principal.    Thus,  in  case  of  a  lost  bond,  equity 

(a)  See  H  596  to  560  f  Or  oppoainic  views  of  the  circuit  Judges. 
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will  set  it  up  against  a  surety,  or  where  a  bond  has  been  made  joint,  instead  of 
joint  and  several,  by  mistake  of  a  scrivener;  but  it  will  require  a  very  clear  and 
strong  case  where  a  surety  js  concerned.  3  Russell,  539.  On  the  contrary, 
where  the  parties  are  joint  debtors  and  there  is  no  surety  in  the  case,  equity 
will  reform  the  bond  on  the  mistake  presumed  from  the  fact  that  both  are 
bound  in  conscience  to  pay,  and  therefore  intended  to  bind  themselves  sev- 
erally. In  the  present  case  we  have  no  allegation  of  fraud,  accident  or  mis- 
take. The  bill  assumes  that  the  legal  liability  of  the  surety  is  gone  by  coming 
into  equity  for  relief,  and  it  shows  affirmatively  that  the  loss  of  legal  recourse 
to  the  assets  of  the  surety  has  resulted  from  the  voluntary  election  of  the  obli- 
gee to  extinguish  the  several  remedy  on  his  bond  without  any  allegation  of 
mistake  or  surprise.  ^^  If  the  obligee  of  a  joint  bond  by  two  or  more  agree 
with  one  obligor  to  release  him,  and  do  so,  and  all  the  obligors  are  thereby  dis- 
charged at  law,  equity  will  not  afiFord  relief  against  the  legal  consequences, 
although  the  release  was  given  under  a  manifest  misapprehension  of  the  legal 
efiFect  of  it  in  relation  to  the  other  obligors."  Hunt  v.  Kousmaniere,  1  Pet.,  1. 
If  equity  would  not  interfere  in  such  a  case  to  revive  the  legal  obligation,  even 
as  against  the  principal  debtor  thus  unwittingly  released,  it  is  difficult  to  per- 
ceive on  what  principle  it  should  interpose  to  revive  an  extinguished  remedy 
against  a  surety  who  is  not  bound  beyond  his  legal  liability  and  who  has  been 
discharged  therefrom  by  the  voluntary  act  of  the  obligee  without  any  allega- 
tion of  surprise  or  misapprehension  of  the  law.  That  equity  will  not  hold  a 
surety  liable  where  he  is  discharged  at  law  seems  to  be  well  settled  both  in 
England  and  in  this  country,  as  a  reference  to  a  few  of  the  decisions  on  this 
subject  will  fully  show.  In  Wright  v.  Russell,  3  Wils.,  530,  it  is  said  "that 
courts  of  equity  are  favorable  to  sureties,  and  where  they  are  not  strictly  bound 
at  law,  equity  will  not  bind  them."  And  in  Simpson  v.  Field,  2  Ch.  Gas.,  22, 
it  was  held  "that,  where  a  surety  is  not  bound  at  law,  he  will  not  be  made  lia- 
ble in  equity."  In  the  case  of  Waters  v.  Riley,  2  Harr.  &  G.,  310,  the  court  of 
appeals  of  Mayland  say :  "  A  surety  is  bound  only  by  the  bond  itself,  and  is 
not  under  a  moral  obligation  to  pay;  equity  will  not  therefore  interfere  to 
charge  him  beyond  his  legal  liability."  The  same  doctrine  is  established  by 
the  court  of  appeals  of  Virginia,  in  Harrison  v.  Field,  2  Wash.,  136,  and  by 
the  supreme  court  of  Pennsylvania,  in  Weaver  v.  Shryock,  6  Serg.  &  R.,  262, 
and  Kennedy  v.  Carpenter,  2  Whart.,  361. 

The  only  case  which  asserts  a  contrary  doctrine  is  that  of  United  States  v. 
Cushman,  2  Sumn.,  426  (§§  557,  558,  infra).  Although,  as  a  circuit  decision,  it 
is  not  binding  in  its  authority  upon  this  court,  yet,  proceeding  from  so  eminent 
a  judge,  it  is  entitled  to  high  respect.  The  case  is  precisely  parallel  with  the 
present  in  all  its  circumstances,  and  the  positions  there  assumed  have  been  urged 
upon  the  court  in  this  case  as  sufficient  to  entitle  the  appellant  to  a  decree  in  his 
favor.  The  opinion  of  the  court  in  that  case,  and  the  argument  of  the  learned 
counsel  for  appellant  in  this,  are  based  on  the  two  following  propositions,  to  nei- 
ther of  which  is  this  court  prepared  to  give  its  assent :  1.  "  That  when  a  party 
enters  into  a  joint  and  several  obligation,  he  in  effect  agrees  that  he  will  be  liable 
to  a  joint  and  several  action  for  the  debt;  and  if  so,  then  a  joint  judgment  can 
be  no  bar  to  a  several  suit;  that  by  electing  a  joint  suit,  the  obligee  does  not 
waive  his  right  to  maintain  a  several  suit;  and  that  a  joint  judgment  is  not 
per  86  a  satisfaction  of  a  joint  and  several  contract."  2.  "  That  even  if  the 
joint  judgment  could  be  treated  at  law  as  a  merger  of  the  several  obligations^ 
so  far  from  that  constituting  a  ground  in  equity  to  refuse  relief  against  the 
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assets  of  the  deceased  party,  it  furnishes  a  clear  ground  for  its  interference ; 
for  it  is  against  conscience  that  a  party  who  has  severally  agreed  to  pay  the 
whole  debt  should,  by  the  mere  accident  of  his  own  death,  deprive  the  cred- 
itor of  all  remedy  against  his  assets." 

1.  The  first  of  these  propositions  proves  too  much  for  the  case.  For  if  the 
surety  is  still  liable  at  law,  the  complainant  has  made  no  case  for  relief  in 
equity.  But  the  cases  cited  in  support  of  it,  namely,  Higgens'  Case,  6  Coke, 
44,  and  Lechmere  v.  Fletcher,  1  Cromp.  &  M.,  623,  will  not  sustain  the  doc- 
trine stated  in  this  proposition.  They  establish  this  position,  and  nothing 
more,  namely:  ^'That,  in  case  of  a  joint  bond,  a  judgment  against  one 
joint  contractor  would  be  a  bar  to  an  action  against  another ;  but  if  two  are 
bound  jointly  and  severally,  and  the  obligee  has  judgment  against  one  of 
them,  he  may  yet  sue  the  other."  The  case  of  Sheehy  v.  Mandeville,  6 
Cranch,  253,  in  this  court,  although  sometimes  criticised  and  doubted  in  other 
courts,  goes  no  further  than  to  decide  that,  where  one  partner  is  sued  sever- 
ally on  a  joint  or  partnership  contract,  and  judgment  obtained  against  him, 
it  is  no  bar  to  a  suit  against  the  other,  because  this  contract  was  not 
merged  in  the  judgment,  and  because  the  first  judgment  was  founded  on 
a  several,  not  a  joint  promise.  But  these  cases  give  no  countenance  to  the 
assertion  ^^  that  a  joint  judgment  is  not  per  se  a  satisfaction  of  a  joint  and 
several  bond."  The  law  on  this  subject  is  too  well  settled  to  admit  of  a  doubt, 
or  require  the  citation  of  authorities,  that,  if  two  or  more  are  bound  jointly 
and  severally,  the  obligee  may  elect  to  sue  them  jointly  or  severally.  But 
having  once  made  his  election  and  obtained  a  joint  judgment,  his  bond  is 
merged  in  the  judgment,  quia  transit  in  rem  judioatam.  It  is  essential  to  the 
idea  of  election  that  a  party  cannot  have  both.  One  judgment  against  all  or 
each  of  the  obligors  is  a  satisfaction  and  extinguishment  of  the  bond.  It  no 
longer  exists  as  a  security,  being  superseded,  merged  and  extinguished  in 
the  judgment,  which  is  a  security  of  a  higher  nature.  The  creditor  has  no 
longer  a  remedy,  either  at  law  or  in  equity,  on  his  bond,  but  only  on  his  judg- 
ment. The  obligor  is  no  longer  bound  by  the  bond,  but  by  the  judgment  it 
has  become  the  evidence  of  his  indebtedness,  and  the  measure  of  his  liability. 

§  542.  Where  a  hand  is  joint  only,  the  personal  assets  of  a  surety  are  dis- 
charged by  his  deathj  and  it  is  the  same  in  the  case  of  a  joint  judgment  taken 
ttpon  a  joint  and  several  band. 

2.  The  second  proposition  repudiates  the  doctrine  of  courts  of  equity,  that, 
where  a  surety  is  not  bound  at  law,  he  will  not  be  made  liable  in  equity.  It 
does  not  controvert  the  well  settled  principle  that,  where  the  bond  is  joint  only, 
the  personal  assets  of  the  surety  will  be  discharged  by  his  death,  but  asserts 
that  his  conscience  is  affected  because  his  bond  was  originally  both  joint  and 
several.  But  if  it  is  not  against  conscience  that  the  estate  of  a  surety  should 
be  released  by  his  death,  when  his  undertaking  was  originally  joint  only,  it  is 
hard  to  apprehend  how  it  becomes  so,  when  the  obligee,  having  a  choice  of 
both  securities,  elects  to  hold  the  surety  bound  jointly  and  not  severally.  If 
a  surety  is  under  no  moral  obligation  to  pay,  where  be  is  not  legally  bound 
by  his  contract,  his  conscience  cannot  be  reached  when  the  law  discharges  him 
from  his  obligation.  The  law,  as  we  have  before  stated,  makes  a  part  of  every 
contract ;  dnd  in  case  of  a  joint  and  several  bond,  the  contract  of  the  parties 
is  that  the  estate  of  the  surety  shall  be  discharged  by  his  death,  if  the  obligee 
elect  to  hold  him  jointly  and  not  severally  liable.  So  that,  in  the  present  case, 
it  is  the  obligee  who  is  acting  against  conscience,  because  he  seeks  to  hold  the 
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surety  liable,  contrary  to  their  contract.  "  No  case  can  be  found  in  the  books," 
says  a  learned  author  (Pitman  on  Principal  and  Surety,  p.  92,  note),  "  where 
equity  has  varied  the  legal  effect  of  the  instrument  so  as  to  charge  the  surety." 
To  give  a  remedy  against  the  estate  of  a  surety  after  it  is  discharged  at  law, 
and  by  the  election  of  the  obligee,  would  be  varying  the  legal  effect  of  his  con- 
tract in  a  most  material  point. 

The  cases  cited  in  support  of  the  second  proposition  will  be  found  on  exam- 
ination to  have  no  bearing  on  the  point  now  under  consideration.  They  are 
too  numerous  to  be  severally  noticed.  They  may  all  be  found  collected  in  1 
Story's  Eq.,  §  162,  in  note,  commencing  with  Simpson  v.  Vaughan,  2  Atk.,  31, 
and  ending  with  Thorpe  v.  Jackson,  2  Tounge  &  Col.,  553,  and  Wilkinson  v. 
Henderson,  1  My.  &  K.,  682.  They  chiefly  refer  to  cases  of  partnership,  and 
other  joint  debtors  whose  liability  at  law  is  joint  only,  but  equity  administers 
relief  as  against  the  estate  of  the  deceased  partner  or  joint  debtor  on  account  of 
the  moral  obligation  of  each  to  pay  the  debt,  and  because  they  have  received  a 
benefit  from  the  transaction.  The  doctrine  of  these  cases  is  clearly  stated  by 
Sir  William  Grant,  in  the  case  of  Sumner  v,  Powell,  2  Meriv.,  36.  "  Where," 
says  he,  "  the  obligation  exists  only  in  virtue  of  the  covenant,  its  extent  can  be 
measured  only  by  the  words  in  which  it  is  conceived.  A  partnership  debt  has 
been  treated  in  equity  as  the  several  debt  of  each  partner,  though  at  law  it  is 
only  the  joint  debt  of  all.  But  there  all  the  partners  have  had  a  benefit  from 
the  money  advanced  or  the  credit  given,  and  the  obligation  of  all  to  pay  exists 
independently  of  any  instrument  by  which  the  debt  may  have  been  secured ;  so, 
where  a  joint  bond  has  been  in  equity  considered  as  several,  there  has  been  a 
credit  given  to  the  different  persons  who  have  entered  into  the  obligation.  It 
is  not  the  bond  that  first  created  the  liability."  "  It  is  for  this  reason,"  says 
Mr.  Justice  Story  (Eq.  Juris.,  §  164),  "  that  equity  will  not  reform  a  joint  bond 
against  a  mere  surety  so  as  to  make  it  several  against  him,  on  the  presumption 
of  a  mistake  from  the  nature  of  the  transaction." 

When  an  obligee  takes  a  joint  and  several  bond,  he  has  nothing  to  ask  of 
equity ;  his  remedy  is  wholly  at  law.  If  he  elects  to  take  a  joint  judgment^  he 
voluntarily  repudiates  the  several  contract,  and  is  certainly  in  no  better  situa- 
tion than  if  he  had  originally  taken  a  joint  security  only ;  equity  gives  relief, 
not  on  the  bond,  for  that  is  complete  at  law,  but  on  the  moral  obligation  ante- 
cedent to  the  bond,  when  the  creditor  could  have  had  no  remedy  at  law.  An 
obligee  who  has  a  joint  and  several  bond,  and  elects  to  treat  it  as  joint,  may 
sometimes  act  unwisely  in  so  doing,  but  his  want  of  prudence  is  no  sufficient 
plea  for  the  interposition  of  a  chancellor.  'Nov  can  the  conscience  of  a  mere 
surety  be  affected,  who,  having  tendered  to  the  obligee  his  choice  of  holding 
him  jointly  or  severally  liable,  has  been  released  at  law  by  the  exorcise  of  such 
election.    The  decree  of  the  circuit  court  is,  therefore,  affirmed. 

§  54S,  At  law  tJie  survivors  of  joint  debtors  alone  are  chargeable^  hU  it  is  not 
always  so  in  equity. 

Dissenting  opinion  by  Mr.  Justice  Woodbury,  McLean,  J.,  concurring. 

The  leading  question  in  this  case  is,  whether,  after  the  recovery  of  a  joint 
judgment  on  a  joint  and  several  bond,  and  the  death  of  one  of  the  obligors 
happening,  who  was  a  surety,  a  court  of  equity  will  sustain  a  remedy  against 
his  property  in  the  hands  of  his  executor.  The  safety  of  the  government,  hav- 
ing such  numerous  sureties  on  official  bonds,  depends  so  much  on  their  liability 
in  all  proper  cases,  that  the  technical  discharge  of  them  on  objections  not  reach- 
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ing  the  merits  is  a  great  and  growing  evil.  The  pablic,  too,  in  the  individual 
dealings  of  many  on  the  strength  of  the  security  furnished  by  others  than  the 
principal  debtor,  have  a  deep  interest  in  preventing  their  discharge  without  a 
full  satisfaction  of  the  debt. 

I  must  be  excused,  then,  for  stating  some  of  the  reasons  and  authorities  why 
it  is  not  in  my  power  to  concur  in  the  judgment  just  pronounced,  discharging 
the  executor  of  the  surety  to  the  government,  without  making  any  payment 
whatever  of  the  debt  It  is  conceded  by  me  that,  in  case  of  a  debt  entirely 
joint,  if  one  of  the  obligors  die,  it  is  a  rule  in  a  court  of  law,  that  ^^  his  execu- 
tor is  totally  discharged,  and  the  survivor  or  survivors  only  chargeable."  2 
How.,  78 ;  2  Sumn.,  368 ;  Bac.  Abr.,  Obligations,  D.,  3 ;  Erwin  v.  Dundas,  4 
How.,  78;  2  Whart.,  361,  in  Kennedy  v.  Carpenter,  and  cases  cited  there; 
2  Harr,  &  Gill,  313;  Rogers  v.  Danvers,  1  Mod.,  165;  1  Freeman,  127.  This, 
however,  is  the  rule  at  law,  and  is  not,  in  all  cases,  the  same  in  equity.  Even 
at  law,  tfie  objection  is  purely  technical,  and  arises  only  on  account  of  the  want 
of  a  remedy  there  against  the  estate  of  the  deceased,  and  not  because  the  debt 
itself  has  been  satisfied ;  and  so  strong  is  the  justice  of  still  enforcing  it  at  law 
without  a  resort  to  equity,  that  the  statutes  of  many  states  have  expressly 
made  provision  for  collecting  a  debt  against  the  estate  of  all  joint  debtors  when 
it  has  never  yet  been  paid  by  either.  See  United  States  v,  Cushman,  2  Sumn., 
312  (§  557,  infra\  and  2  Gill  &  J.,  316.  But  in  time,  without  any  statute, 
courts  of  chancery  gave  relief  in  this  class  of  joint  contracts  by  allowing  a  rem* 
edy  in  certain  instances,  and  though  this  was  at  first  refused  (2  Brown  Ch.,  276), 
and  was  granted  at  last  with  some  hesitancy,  it  has  become  the  ordinary  prac- 
tice to  allow  it  when  the  original  indebtedness  or  liability,  though  now  in  form 
joint,  was,  on  any  account  or  in  any  just  view,  general  no  less  than  joint.  In- 
deed, without  relying  on  this  distinction,  the  lord  chancellor  in  Primrose  v. 
Bromley,  1  Atk.,  90,  states  a  case  wliere  he  decreed  such  relief  to  a  certain  ex- 
tent on  a  joint  bond  against  the  estate  of  the  deceased.  He  observes:  ^^  There 
was  a  case  which  I  determined  in  this  court,  where  there  were  two  persons 
jointly  bound  in  a  bond,  one  of  the  obligors  died ;  and  to  be  sure  at  law,  it 
might  have  been  put  in  suit  against  the  survivor;  but,  as  I  thought  it  extremely 
hard,  I  decreed  the  representative  of  the  co-obligor  should  be  ohsirgedj[^ri passu 
with  the  surviving  obligor  in  the  payment  of  the  bond." 

§  544*  Rdief  in  equity  against  the  estate  qf  a  deceased  debtor  on  a  Joint  and 
several  Miyation* 

But  it  seems  uniform  to  grant  such  relief  by  a  new  remedy  in  chancery 
against  the  estate  of  the  deceased  whenever,  as  here,  the  originid  contract  was 
several  as  well  as  joint.  Towers  v.  Moor,  2  Yern.,  99 ;  1  Pet.,  16,  and  cases 
jpost;  Bogers  v.  Danvers,  1  Mod.,  165;  Burr.,  1190;  Williams  on  Executors, 
809,  811 ;  1  Freeman,  127.  I  doubt  whether  a  single  case  to  the  contrary  ex- 
ists in  either  the  American  or  the  English  books.  One  ground  of  relief. 
Inhere  the  original  contract  was  several  no  less  than  joint,  is  the  admission  in 
the  undertaking  that  each  signer  and  his  estate  should  be  separately  liable  for 
the  whole  to  the  obligee,  so  far  as  regards  him,  and  hence  raising  in  equity  a 
liability  to  do  this  separately  by  his  property  after  death,  because  the  difficulty 
in  any  remedy  to  enforce  it  at  law  is  merely  technical,  and  the  equity  or  con- 
science in  paying  an  unsatisfied  promise  and  debt  stands  still  unimpaired.  See 
further  cases.  United  States  v.  Cushman,  2  Sumn.,  426  (§§  557,  558,  infra) ;  1 
3ieriv.,  563 ;  Sumner  v.  Powell,  2  Meriv.,  30 ;  Devaynes  v.  ^bToble,  2  Buss.  & 

yiy\.j  506.    The  chief  difficulty  in  this  class  of  cases  is  to  settle  whether  the 
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contract  was  several  as  well  as  joint  It  is  the  language  of  the  contract,  when 
several,  which  is  the  most  decisive  test  as  to  its  severalty.  Sir  William  Grant 
says:  "When  the  obligation  exists  only  by  virtue  of  the  covenant,  its  extent 
can  be  measured  only  by  the  words  in  which  it  is  conceived."  2  Meriv.,  36.  A, 
similar  reliance  on  the  words  used  being  joint  only,  and  not  several,  appears  in 
Harrison  v.  Field,  2  Wash.,  141.  The  court  observes,  too,  in  Sumner  v.  Powell^ 
1  Turn.  &  R,  425 :  "  There  can  be  no  doubt  in  the  world  that,  if  this  covenant 
had  been  a  joint  and  several  covenant,  it  would  have  done;  and,  therefore,  any 
evil  which  might  otherwise  arise  out  of  the  case  may  be  avoided  by  the  addi- 
tion of  a  single  word."  In  Towers  v.  Moor,  2  Vernon,  99,  it  is  said:  "  Where 
two  are  jointly  bound,  and  one  dies,  you  must  sue  the  survivor,  and  cannot 
maintain  an  action  against  the  executor  or  administrator  of  him  that  is  dead; 
but,  if  bound  jointly  and  severally,  it  is  otherwise."  So  in  Lechmere  v.  Fletcher, 
1  Cromp.  &  M.,  629,  there  had  been  a  contract  wholly  joint,  and  a  judgment  on 
it  jointly;  but  one  of  the  promisors  made  also  a  several  agreement  to  pay  the 
amount,  not  as  a  substitute,  but  as  an  additional  undertaking,  and  a  remedy  in 
equity  against  the  representative  of  this  last  promisor  was  sustained  on  that 
separate  agreement.  But  without  pursuing  this  point  further,  it  is  placed  be* 
yond  doubt,  by  the  numerous  cases  hereafter  cited,  that  courts  of  equity  will 
give  relief  though  the  contract  produced  is  on  its  face  joint,  if  it  be  proved  that 
it  was  originally  agreed  to  be  joint  and  several,  and  by  mistake  or  ignorance 
was  written  joint  alone.  It  becomes  necessary,  then,  to  consider  next  the  only 
pretense  urged  for  taking  this  case  out  of  the  general  rule,  namely,  that  a  joint 
judgment  had  been  subsequently  recovered  here  against  all  the  obligors,  and  that 
the  deceased  was  a  surety. 

§  545.  A  joint  and  several  obligation  is  not  merged  in  a  joint  judgment  taken 
thereon.  • 

1.  It  has  been  much  pressed  here  that  the  remedy  in  this  case  is  now  at  law 
only  on  the  joint  judgment,  and  hence  should  not  be  enforced  severally  in 
equity.  But  it  is  conceded  that  the  original  liability  was  joint  and  several ;  and 
it  is  laid  down  in  some  books  that  a  several  action  at  law  could  probably,  have 
been  sustained  here  on  the  original  demand,  after  the  joint  judgment.  It  has 
been  adjudged  by  this  court  that  on  a  joint  and  several  promissory  note,  an 
action  and  judgment  against  the  signers  severally  are  no  bar  to  a  joint  action 
against  them.  Sheehy  v.  Mandeville,  6  Cranch,  253  (Bills  and  Notes,  §§  1406^ 
1407) ;  6  Coke,  44 ;  13  Mass.,  148.  And  though  a  joint  suit  on  a  joint  and 
several  promise  is  a  bar  to  another  joint  action  on  it, —  Higgens'  Case,  6  Coke, 
45 ;  Gilman  v:  Rives,  10  Pet.,  298, —  it  is  thought  by  Judge  Story,  after  much 
deliberation  and  research,  to  be  no  bar  to  a  several  suit  and  judgment  after- 
wards on  the  original  joint  and  several  promise.  United  States  v.  Cushman,  2 
Sumner,  312,  «^;7iA.,  and  427;  1  Story's  Eq.  Jur.,  §  164  and  note,  and  §  676;  T 
Serg.  &  R.,  355 ;  Lechmere  v.  Fletcher,  1  Cromp.  &  M.,  623.  Sed  cited  contra^ 
13  Serg.  &  R.,  288;  2  Watts,  204;  7  Serg.  &  R.,  354;  2  Serg.  &  R.,  280;  9 
Watts  &  Serg.,  88;  United  States  v.  Thompson,  1  Gilp.,  622;  1  Pet,  16;  2 
Wash.,  136. 

§  546.  authorities  reviewed. 

On  an  examination  of  the  opposing  cases  which  have  been  cited,  it  will  be 

seen  that  the  weight  of  authority  is  against  the  technical  merger  or  bar  set  up 

here  by  the  joint  judgment.    The  case  cited  from  Gilpin  against'  this  is  one  at 

law ;  and  the  point  in  controversy  was  merely  the  validity  of  a  release  to  one 

co-obligor,  after  a  judgment  against  another,  to  discharge  the  latter  also.    The 
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case  of  Williams  v.  McFall,  2  Serg.  &  R.,  280-282,  is  only  sustaining  a  judg- 
ment separately  against  one  co-obligor,  who  confessed  it.  The  case  in  i 
Peters,  16,  merely  held  one  obligee  to  abide  by  the  selection  he  had  made  of 
one  kind  of  security  over  another,  given  by  a  single  obligor.  The  case  in  2 
Washington,  136,  was  one  of  a  joint  contract  originally,  no  less  than  after- 
wards. The  case  of  Reed  v.  Garvin,  7  Serg.  &  R.,  354,  held,  to  be  sure,  that 
one  joint  judgment  was  a  bar  to  another  at  law  against  the  executors  of  one  of 
the  obligors  deceased.  Yet,  at  the  same  time,  it  maintained  that  a  remedy  ex- 
isted against  the  real  property,  if  not  the  personal,  of  the  deceased,  and  at  law, 
in  Pennsylvania,  wherever  it  existed  in  England  in  chancery  (pp.  356,  357,  365). 
Duncan,  J.,  at  this  last  page,  says  what  strongly  applies  here,  though  after  a 
joint  judgment  on  the  bond  against  all  the  obligors :  ^^  That  in  some  way  the 
defendants,  the  executors  of  the  deceased  obligor,  should  be  reached,  or  the 
lands  of  the  testator,  which  are  assets  in  his  hands,"  and  charged  with  the  pay- 
ment of  judgment  debts,  "  we  all  agree  though  we  differ  in  the  mode."  The 
case  of  Downey  v.  Farmers  &  Mechanics'  Bank,  13  Serg.  &  R.,  288,  is  the  only 
case  cited  which  holds  that  after  an  action  at  law  against  two  co-obligors, 
though  judgment  be  obtained  only  against  one,  another  suit  separately  will  not 
lie  against  the  other.  But  this  was  deemed  by  the  court  as  illiberal  and  tech- 
nical in  principle,  and  applied  only  to  another  proceeding  at  law  against  one. 
There  is  another  case,  £x  parte  Rowlandson,  3  P.  Wms.,  406,  which  has  not 
been  cited,  but  holds,  as  a  collateral  point  or  illustration,  that  a  suit  against  all 
obligors,  instituted  on  a  joint  and  several  contract  at  law,  may,  while  pending, 
be  pleaded  in  abatement  to  a  several  suit  on  the  same  contract,  and  vice  versa. 
No  decided  case  of  this  kind  is  cited,  however,  and  this  is  not  in  all  respects  in 
point. 

Nor  is  it  in  point  that  a  joint  judgment  against  two,  apparently  on  a  promise 
wholly  joint,  is  a  bar  to  a  subsequent  action  at  law  against  one  of  them,  with- 
out averring  the  death  or  discharge  of  the  other  (see  Oilman  v.  Rives,  10  Pet., 
298),  because  the  present  promise  was  not  joint  alone.  In  no  instance  in  this 
class  of  cases  has  it  ever  been  held  necessary,  in  order  to  sustain  this  proceeding 
in  equity,  that  a  judgment  on  the  original  indebtedness  should  be  severally  re- 
covered first.  See  post;  1  Meriv.,  539.  Or  that,  if  joint,  it  should  be  still  open  to 
a  several  remedy  at  law.  Thus  stands  this  point  on  the  precedents.  It  will  be 
apparent,  therefore,  that  when  this  is  a  mere  technical  objection  as  to  a  remedy, 
and  not  any  defense  against  the  debt  as  still  due,  and  is  a  very  doubtful  one  at 
law  on  the  present  facts,  it  ought  not  to  prevail  a  moment  in  a  court  of  equity. 

§  547.  Equity  looks  at  the  original  contract  and  deduces  the  liabilities  of  the 
parties  from,  that. 

It  is  not  to  be  overlooked  that  our  present  inquiries  are  not  at  law,  but 
wholly  in  equity,  and  are  to  be  governed  by  equitable,  and  not  strict  legal  or 
technical,  considerations.  If,  then,  the  joint  judgment  had  been  more  clearly  a 
technical  merger  of  the  joint  and  several  debt  here,  and  no  several  action 
would  afterwards  lie  at  law  on  the  note,  would  it  not  be  just  and  right  on  prin- 
ciple to  grant  this  separate  aid  in  chancery  ?  So  strong  is  this  principle,  we 
liave  already  seen,  that  sometimes  it  is  provided  by  express  legislation  that  at 
law  a  suit  may  still  be  prosecuted  against  the  surviving  debtor  and  the  executor 
of  the  deceased  debtor  together  on  a  joint  obligation,  or,  if  existing  in  a  judg- 
ment, be  enforced  against  the  property  of  either.  See  Sumner,  and  Harris  & 
Gill,  before  cited.  The  justice  of  such  a  remedy,  the  debt  against  both  being 
conceded  still  to  exist  unpaid,  seems  to  be  so  apparent  as  to  commend  its  sanction 
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and  success  in  a  court  of  equity  without  the  aid  of  any  statutory  provision.  1 
Story's  Eq.  Jur.,  §  164.  One  reason  why  the  assets  in  the  hands  of  the  exec- 
utor are  charged  in  any  of  these  cases  is,  that  he  is  a  trustee  for  all  which 
can  equitably  be  charged  on  them.  2  Williams  on  Executors,  1584.  But  was 
not  the  estate  of  the  deceased  charged  equitably  with  a  joint  judgment  against 
him  on  a  joint  and  several  promise,  as-  fully  as  by  that  promise  without  any 
judgment?  One  prominent  reason  assigned  against  this  relief  here,  under  all 
the  circumstances  of  the  case,  has  been,  that,  by  the  joint  judgment,  there  has 
been  a  release  or  qv^dsi  release  of  each  obligor.  But  this  cannot  mean  a  release 
of  the  debt,  or  the  joint  judgment  itself  could  not  be  enforced  at  all  in  any 
way,  nor  against  either.  So  far  from  the  debt  itself  being  released,  it  is  fixed 
and  proved  by  a  solemn  record.  Notwithstanding,  too,  the  subsequent  death 
of  one,  the  debt  still  stands.  He  has  never  paid  it,  and  his  property,  in  every 
conscientious  view,  should  also  stand  as  liable  as  ever  to  discharge  it,  the  ob- 
stacle at  law  reaching  merely  the  remedy.  The  obligation  on  the  estate  to  pay 
in  foro  conscienticB  being  strong  as  ever,  the  moral  duty  on  the  representative 
of  the  deceased  is  still  imperative,  and  is  more  to  be  weighed  and  enforced  in 
chancery  than  elsewhere,  that  being  the  tribunal  peculiarly  designed  to  relieve 
against  much  of  the  strictness  and  technicality  prevailing  elsewhere. 

It  has  been  urged  further  that  if  the  liability  is  enforced  here  in  chancery,  it 
wiU  be  without  any  equity  existing  between  the  obligors.  But  that  is  not  the 
question;  it  is  whether  there  was  not  an  equity  between  the  obligors  and  the 
obligee  —  one  growing  out  of  an  absolute  promise,  an  ample  consideration  both 
implied  and  hereafter  shown,  and,  in  this  case,  a  judgment  recovered.  An  ex- 
ecutor is  charged  sometimes  where  a  judgment  has  been  recovered  against  the 
deceased  when  he  would  not  be  if  there  had  been  no  such  judgment,  as  the 
cause  of  action  at  times  does  not  survive.  Whiteacres  v.  Onsley,  Dyer,  322,  a; 
2  Williams  on  Executors,  1366.  Again,  it  is  urged  that,  the  joint  judgment 
being  a  merger  of  the  joint  and  several  contract,  and  a  several  remedy  at  law 
afterwards  not  allowed,  there  is  no  ground  in  equity  because  none  at  law  exists 
to  charge  the  several  estate  of  one  deceased.  But  this  proves  too  much.  The 
principle  in  all  these  cases  is  not  to  discharge  one  in  equity  if  not  liable  to  a  suit 
severally  at  law,  but  almost  the  reverse,  because,  in  all  cases  except  where  the 
contract,  on  its  face  and  in  terms,  was  several,  no  several  suit  at  law  can  be 
maintained.  But  still  a  proceeding  is  frequently  sustained  in  equity,  and  the 
circumstance  of  there  being  no  relief  at  law  is  one  reason  for  rather  than  against 
it.  Thus  is  it  with  a  partnership  debt,  a  common  joint  debt  on  a  joint  loan  and 
bond,  and  a  joint  contract  or  bond  not  reformed,  but  which  should  have  been 
written  several.  In  none  of  these  could  a  several  suit  at  law  lie  when  the  oo- 
obligor  died,  and  yet  in  all  a  court  of  chancery  will  relieve.  Those  in  each 
class  have  been  or  will  hereafter  be  explained  and  need  not  be  repeated.  Again, 
on  equitable  grounds  it  seems  obvious  that  after  a  joint  judgment  against  joint 
and  several  obligors,  which  binds  still  the  person  and  property  of  either  as  much 
as  if  the  judgment  had  been  several,  the  property  of  each  should  continue  liable 
as  much  as  if  the  contract  had  been  never  sued  or  had  been  sued  severallv.  And 
d  fortiori  should  this  be  the  case  in  equity,  where  judgments  form  a  lien  on 
the  property  of  all  the  respondents,  and  a  joint  judgment,  as  here,  bound  the 
estate  of  the  deceased  co-obligor.  I  am  not  aware  of  any  case  like  this,  even 
if  it  had  been  entirely  joint  in  form,  that  equity  would  not  pursue  such  a  lien 
against  alL  Again,  supposing  that  a  several  action  would  not  lie  here  on  the 
isiond  against  one  co-obligor  after  a  joint  judgment,  though  the  promise  was 
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joint  and  several  rather  than  joint  or  several,  or  joint  alone,  it  is  far  from  de- 
cisive against  this  application  in  equity.  There  the  court  often  looks  to  the  cir- 
cumstance whether  the  original  contract  of  indebtedness  was  joint  alone  or 
joint  and  several,  and  if  the  latter,  will  aid  a  recovery. 

§  648.  authorities  reviewed. 

So  paramount  is  this  test,  that,  where  the  written  contract  reads  joint  only, 
equity  will,  on  request,  reform  it,  if  it  was  originally  agreed  to  be  several,  and, 
by  mistake  or  fraud,  was  not  so  written,  and,  after  reforming  it,  chancery  will 
enforce  it  against  the  estate  of  one  co-obligor  deceased,  as  it  was  supposed  to 
stand  originally.  1  Story's  Eq.  Jur.,  §  164.  Other  cases  seem  to  imply  that  an 
original  indebtedness,  though  the  bond  be  only  joint,  and  no  evidence  offered  of 
an  agreement  that  it  should  be  several  also,  will  be  regarded  as  several  and  en- 
forced accordingly,  if  it  was  for  an  ordinary  loan  where  all  are  partners  or 
where  all  were  benefited.  See  post;  1  Story's  Eq.  Jur.,  §§  162,  676;  2  Kuss., 
196 ;  2  Meriv.,  36.  A  fortiori^  will  relief  then  be  proper,  if  it  was,  as  here, 
originally  written  several,  or  even  if  it  was  agreed  to  be  so?  2  Ves.  Sen.,  101, 
106;  Exi  parte  Symonds,  1  Cox  Ch-.,  200.  Indeed,  the  justice  of  this  has 
seemed  so  strong  that  some  legislatures,  as  in  Maryland,  have  gone  so  far  as 
expressly  to  enact  that  the  same  remedies  shall  be  sustained  on  joint  bonds 
against  estates  of  one  deceased  as  on  those  joint  and  several.  See  act  of  1811^ 
c.  161,  in  2  Gill  &  Johns.,  316 ;  7  Harr.  ife  Johns.,  466. 

That  I  am  right  as  to  the  practice  in  equity  to  look  to  the  original  contract, 
and  not  merely  the  face  of  the  present  debt,  may  be  seen  in  the  cases  of  partners 
and  of  ordinary  joint  contracts,  where  it  is  allowed  to  be  proved  that  originally, 
in  their  essence,  though  not  in  form,  they  were  several  no  less  than  joint,  and 
after  that  to  grant  relief.  See  the  illustration  in  Hunt  v.  Rousmaniere,  1  Pet., 
16,  and  cases  hereafter  cited.  It  is  a  peculiar  excellence  in  chancery,  on  many 
occasions,  that  it  goes  behind  writings,  and  even  sealed  instruments  and  judg- 
ments, to  ascertain  how  the  original  transaction  stood,  and  what  were  its  true  ob- 
ligations, in  order  to  enforce  them.  The  joint  judgment  here  did  not  create  the 
original  liability  to  pay,  and  hence  equity  can  as  properly  go  back  of  it  to  see 
what  the  original  liability  was,  and  if  several  no  less  than  joint,  as  it  goes  back 
of  a  joint  bond  when  '^  it  was  not  the  bond  which  first  created  the  liability  to 
pay."  2  Williams  on  Executors,  1370.  However,  then,  it  may  be  at  law  as  to 
the  several  liability  of  a  joint  and  several  contractor,  after  a  joint  judgment 
has  been  recovered,  it  seems  that  the  principle  and  precedents  in  equity  do  not 
rest  on  that,  but  hold  the  estate  of  one  after  his  death  responsible,  if  the  origi- 
nal obligation  was  several  as  well  as  joint.  Here,  the  promise  and  duties  were 
at  first  not  only  several,  and  have  never  been  satisfied,  and  except  technically 
at  law  in  respect  to  the  remedy,  have  never  been  extinguished ;  but  to  the 
original  equities  have  been  superadded  a  lien  on  his  estate,  by  the  joint  judg- 
ment recovered  before  his  death,  and  which  it  is  equitable  to  have  enforced  after 
his  death,  on  this  no  less  than  several  other  occasions. 

There  are  two  classes  of  cases  which  go  to  sustain  further  this  view,  where 
the  contract  is  on  its  face  joint,  and  not  in  form  several  as  well  as  joint,  and  is 
not  proved  to  have  been  originally  agreed  to  be  written  several  as  well  as  joint; 
and  yet  where  relief  can  be  had,  looking  to  the  original  severalty  of  the  trans- 
action, rather  than  to  the  mere  technical  law  on  it  as  now  standing.  One  is, 
where  the  obligors  acted  as  partners  in  business,  and  there,  though  the  promise 
is  in  form  only  joint,  a  court  of  equity  will  charge  the  estate  of  the  deceased 
partner  in  a  bill  against  the  executor  or  administrator.     1  Storj'^'s  Eq.  Jur., 
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§§  163,  676;  Thomas'  Case,  3  Ves.,  399;  1  Meriv.,  539;  Devaynes  v.  Noble,  2 
Russ.  &  M.,  495,  506;  Bishop  v.  Church,  2  Ves.  Sen.,  100,  371.  This  is  also 
said  to  proceed  on  general  principles  of  equity  rather  than  on  the  lex  mercatoria. 
1  Meriv.,  539,  562 ;  2  Tounge  &  Col.,  562.  It  goes  back  for  a  test  to  the  orig- 
inal consideration  and  relation  of  the  parties.  So  fully,  however,  even  there, 
is  the  relief  granted  on  the  ground  or  theory  of  a  several  obligation  or  duty 
originally,  though  not  so  expressed  in  the  writing,  that  the  master  of  the  rolls 
declares,  in  Wilkinson  v,  Henderson,  1  Myl.  &  K.,  588 :  "  All  the  authorities 
establish,  that,  in  the  consideration  of  a  court  of  equity,  a  partnership  debt  is 
several  as  well  as  joint."  The  other  class  is,  that  in  a  joint  loan  or  other 
transaction,  if  the  obligation  taken  be  in  terms  joint  only,  and  not  agreed  in 
the  writing  or  otherwise  to  be  several,  equity  will  still  enforce  it  in  many  cases 
against  the  estate  of  either  alone.  2  Meriv.,  37 ;  Thorpe  v.  Jackson,  2  Younge 
&  Col,  553;  Cowell  v.  Sikes,  2  Russ.,  196;  Ex  parte  Kendall,  17  Ves.  Jr.,  525, 
note;  Waters  v.  Riley,  2  Har.  &  Gill,  310-313;  6  Serg.  &  R,  266;  Primrose  v. 
Bromley,  1  Atk,  89 ;  Kennedy  v.  Carpenter,  2  Whart,  364,  365 ;  1  Myl.  &  K., 
582;  Simpson  v.  Vaughan,  2  Atk.,  32;  Bishop  v.  Church,  2  Ves.,  101.  Here, 
also,  the  idea  of  a  several  obligation  originally  is  still  looked  to,  and  is  sought 
outside  of  or  behind  the  joint  instrument,  by  examining  the  transaction  as  it 
took  place  at  first. 

Some  rest  the  remedy  here  on  the  presumed  receipt  originally  by  each  of  a 
part  of  the  loan  or  benefit;  and  others  on  the  legal  presumption,  not  the  proved 
fact,  that  the  contract  itself  was  by  mistake  originally  not  written  several  as 
,  well  as  joint,  and  thus  reforming  it  and  deciding  on  it  as  if  reformed  and  made 
several.  See  cases  before  cited,  and  Hunt  v.  Rousmaniere,  1  Pet.,  16.  And 
others  put  it  on  the  probable  legal  intent,  that  all  should  be  severally  held 
responsible.  6  Serg.  &  R,  261;  9  Ves.,  118.  And  this  intent  is  the  presump- 
tion in  all  mercantile  transactions, —  more  obviously  from  usage  there, —  but  is 
not  confined  to  them.  1  Russ.,  191 ;  2  Younge  &  CoL,  562;  Rawstone  v.  Parr, 
3  Russ.,  427;  Ex  parte  Kendall,  17  Ves.  Jr.,  528,  note.  So  strong  is  this 
equity  regarded  against  the  estate  of  one  deceased,  in  either  of  these  classes, 
that  chancery  will  allow  it  to  be  pursued  without  a  resort  first  to  the  survivor. 
Wilkinson  v.  Henderson,  1  Myl.  &  K.,  588;  Sleech's  Case,  1  Meriv.,  539,  and  S 
Meriv.,  593.  The  reliance  just  referred  to,  on  legal  presumptions  and  probable 
intents  originally,  in  order  to  find  an  original  severalty  in  the  case  to  help  fur- 
nish or  justify  a  remedy  in  equity,  discloses  another  and  thia  last  ground  I 
shall  consider  in  favor  of  such  a  remedy  here.  It  is  this.  If  such  presump- 
tions will  be  made  in  point  of  law,  as  to  the  intent,  and  an  error  in  the  writing, 
so  as  to  raise  a  several  engagement  originally,  to  charge  the  estate  of  one  de- 
ceased, the  reason  for  them  here  is  much  stronger,  as  here  the  original  contract 
was  expressed  on  its  face  to  be  several.  We  are  not  compelled  to  resort  to 
mere  constructions  and  inferences  to  show  it  to  be  several.  And  if  equity  will 
in  these  cases  overcome  the  technical  objection  at  law  which  prevents  a  proceed- 
ing there  against  the  estate  of  one  deceased  obligor,  when  the  contract  is  on 
its  face  joint,  so  may  it  equally  well  overcome  the  technical  objection  at  law, 
when  the  judgment  is  on  its  face  joint.  Indeed,  as  before  suggested,  the  equi- 
ties in  favor  of  this  redress  in  all  cases  of  joint  contracts,  and  independent  of 
statutory  provision,  are  nearly  as  strong  as  in  those  joint  and  several, —  and 
quite  as  strong  in  case  of  joint  judgments,  as  these  last  generally  constitute  an 
actual  lien  on  the  estate  of  each  obligor. 
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§  649.  Equity  affords  a  remedy  etgaaaist  the  estate  of  a  surety  in  a  joint  and 
several  bond  upon  which  the  obligee  has  taken  a  joint  judgment. 

2.  No  ground  remains  for  claiming  an  exemption  of  the  estate  of  Archer 
from  this  liability  in  equity,  unless  it  be  that  he  was  a  surety  in  the  bond.  But 
if  a  surety  promise  severally  as  well  as  jointly,  he  seems  as  liable  in  equity  on 
account  of  that  written  and  express  promise  as  a  principal  would  be.  And  it 
is  on  that  several  promise  he  is  here  chargeable  in  the  first  instance.  If  it  was 
necessary  to  show  some  original  consideration,  in  connection  with  the  surety, 
in  such  matters,  the  signers  of  a  joint  and  several  bond  are  as  to  the  obligee 
xisoally  to  be  regarded  as  all  principals.  2  Sumn.,  427 ;  6  Johns.  Ch.  E.,  309 ; 
Boddam's  Case,  9  Ves.  Jr.,  465 ;  1  Story's  Eq.  Jur.,  §  496.  It  has  been  ad- 
judged by  this  court,  that  the  consideration  to  charge  the  principal  is  good  to 
chaige  the  surety.  Thus,  in  The  United  States  v.  Linn,  15  Pet.,  290  (§§  190- 
194,  «2i^a),  it  is  said:  <^If  Linn  received  a  sufiicient  consideration  to  uphold 
the  promise  on  his  part,  it  was  sufiicient  to  bind  the  sureties.  There  was  no 
necessity  for  any  consideration  passing  directly  between  the  plaintiffs  and  the 
sureties.  It  was  one  entire  and  original  transaction,  and  the  consideration 
-which  supported  the  contract  of  Linn  supported  that  of  his  sureties."  P.  314. 
Beside  this,  unless  the  obligee  injures  them  by  a  new  stipulation  for  further 
delay  with  the  principal,  which  is  not  attempted  to  be  proved  here,  and  when 
here  the  delay  benefited  the  surety  alone,  the  principal  being  insolvent,  then  it 
will  be  seen  that  other  good  reasons  usually  exist  for  him  to  consider  them  as 
principals,  and  as  promising  for  a  good  and  valuable  consideration  to  pay  the 
sum  named  in  the  bond,  and  thus  to  raise  a  strong  equity  against  them.  Such 
a  consideration,  when  they  are  liable  by  a  sealed  instrument,  is  in  laVv  always 
presumed  or  implied.  6  Johns.  Ch.,  302;  1  Vernon,  427;  1  Ves.  Sen.,  514;  15 
Pet.,  291.  It  is  the  usage,  also,  for  sureties  to  be  previously  indemnified  by  a 
pledge  of  actual  property  of  some  kind,  or  to  receive  in  money  in  advance  two 
4>r  more  per  cent,  for  their  guaranty.  It  is  to  be  recollected,  also,  that  here 
the  imported  goods  were,  in  consequence  of  their  promise,  allowed  to  be  sold 
in  this  country  by  the  owner,  with  no  other  payment  of  duties,  and  thus  a 
most  important  pecuniary  benefit  conferred  on  their  friend  for  their  promise  as 
sureties.  One  of  Lord  Bacon's  proposed  improvements  in  chancery  was  to 
treat  sureties  as  justice  and  the  law  required,  and  their  own  conduct  warranted; 
they,  being  anxious  to  obtain  favors  for  friends  or  themselves  by  their  prom- 
ises, should  therefore  be  made  equally  anxious  to  fulfil  those  promises.  See  6 
Johns.  Ch.  K,  309,  a  like  view.  The  surety  is  also  often  the  most  responsible 
signer,  and  without  whom  the  credit  would  not  generally  have  been  given. 

An  idea  seems  to  have  been  entertained  here,  that  chancery  will  do  nothing 
to  chai^  a  surety  which  cannot  be  done  at  law,  or  when  he  is  technically  ex- 
onerated at  law.  But  this  is  an  error.  It  will  often  extend  like  relief  against 
them  as  fully  as  against  principals.  Thus,  passing  by  the  cases  that  a  surety 
will  still  be  made  liable  in  equity,  though  the  bond  is  lost,  as  this  may  be  done 
at  law  (Skip  v.  Huey,  3  Atk.,  93 ;  6  Johns.  Ch.,  307 ;  1  Ch.  Cas.,  77 ;  Boddam's 
Case,  9  Ves.,  464;  Equity  Cases  Abr.,  93;  2  Wash.,  140),  yet,  in  chancery,  a 
<x>ntract  will  be  reformed  against  a  surety  as  well  as  a  principal,  where  it  is 
proved  clearly  that  his  name  was,  by  mistake,  omitted  in  the  body  of  the  in- 
strument, though  this  will  not  be  done  at  law.  Crosby  v,  Middleton,  Free,  in 
Ch.,  309.  So  where,  by  mistake,  the  bond  runs  to  a  wrong  person.  Wiser  v. 
Biachly,  1  Johns.  Ch.,  607.  There  are  several  cases,  too,  where  in  equity,  but 
not  at  law,  a  bond  only  joint  on  its  face  will  be  reformed  against  a  surety,  and 
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made  several  also,  if  it  was  proved  to  be  originally  agreed  to  be  several.  1 
Story's  Equity,  §  164,  and  cases  there.  See  cases  before  cited,  and  3  Kussell, 
424,  539;  Weaver  v.  Shryock,  6  Serg.  &  R,  262-265.  And  to  go  to  the  full  ex- 
tent of  the  present  case,  it  has  been  deliberately  settled  that  relief  in  equity  to 
charge  the  estate  of  a  deceased  surety  will  be  given  as  fully  as  against  the 
principal,  when  the  bond  is,  on  its  face,  expressed  to  be  joint  and  several.  6 
Johns.  Ch.,  309 ;  Rawstone  v.  Parr,  3  Russ.,  427  and  539,  semb,;  Wiser  v. 
Blaohly,  1  Johns.  Ch.,  609;  Preo.  in  Ch.,  309;   United  States  v.  Cushman, 

2  Sumn.,  426.  In  this  class  of  cases,  also,  the  relief  is  made  to  rest  on  the  ex- 
press form  of  the  bond  or  contract  being  several  as  well  as  joint,  and  not  on 
any  joint  benefit  or  partnership.  These  last  are  distinct  and  different  grounds 
to  charge  either  principals  or  sureties,  when  contracts  are  on  the  face  of  them 
joint.  See  Pitman,  Prin.  &  Sur.,  91,  note  1.  So,  in  Rawstone  u  Parr,  3  Suss., 
427  and  539,  S.  C,  it  was  held  that,  though  the  present  contract  appeared  to 
be  only  joint,  if  it  was  agreed  originally  to  be  joint  and  several,  as  it  was  in 
truth  here,  a  court  of  equity  would  aid  a  recovery  against  the  executor  even  of 
a  surety.  Prec.  in  Ch.,  309;  1  Story's  Equity,  §  164;  1  Johns.  Ch.,  609.  Sed 
cited  contra^  Waters  v.  Riley,  2  Harr.  &  Gill,  310;  6  Serg.  &  R,  246,  semh.; 
Kennedy  "o.  Carpenter,  2  Whart.,  361.  But,  as  already  shown,  these  last  were 
all  cases  of  joint  contracts,  and  not  agreed  to  be  several  also ;  and  cases  where, 
likewise,  no  consideration  was  supposed  to  exist  affecting  the  surety. 

In  6  Serg.  &  R.,  266,  the  court  admit  that  cases  may  exist  where  the  estate 
of  a  co-surety  may  be  charged,  and  one  of  them  is  where  it  was  originally 
agreed  the  bond  should  be  several.  P.  264.  We  have  already  cited  a  number  of 
others  to  that  effect,  and  consider  this  an  authority  for  our  proposition.  The 
case  of  Harrison  v.  Field,  2  Wash.,  136,  is  often  cited  against  the  position  I 
have  taken.  But  it  was  confessedly  a  joint  bond,  and  there  was  no  evidence 
of  an  original  agreement  to  have  it  several.  P.  138.  And  Judge  Roane,  p.  139, 
makes  the  same  admission,  that  cases  may  exist  where  the  estate  of  a  co-surety 
is  liable.  All  the  doctrines  in  Pitman  on  Principal  and  Surety,  90  and  91,  sup- 
posed to  differ  from  this  position,  are  cases  where  the, written  contract  is  joint^ 
and  not  joint  and  several.  Obscurity  arises  in  some  of  the  cases  amidst  these 
distinctions  from*  their  subtilty  and  variety,  and  this  tends  to  mislead,  unless 
cautious  discrimination  is  made.  This,  and  the  collision  between  a  few  of  the 
cases  in  the  books,  sometimes  spring  from  the  circumstance  of  not  adverting  to 
the  ground  that  all  the  signers  are  principals  as  to  the  obligee,  and  that  sureties 
are,  as  to  him,  to'  be  made  liable  as  if  principals.  See  this  error  in  Waters  t^. 
Riley,  2  Harr.  &'Gill,  310.  And  from  not  discriminating  between  cases  where 
the  written  obligation  was  only  joint,  and  where  it  was  both  joint  and  several. 

3  Russell,  541.  So,  from  not  observing  that  the  surety  is  estopped  as  to  the 
receipt  of  a  consideration  in  a  sealed  instrument,  and  more  especially,  as  here, 
after  a  judgment  against  him  and  the  principal. 

Another  cause  of  some  confusion  and  mistake  in  some  of  the  cases  is  the 
treating  of  them  as  if  still  at  law,  and  on  strict  legal  principles,  rather  than  in 
equity  and  on  equitable  grounds.  It  is  another  source  of  error  that  several 
cases  rest  on  more  than  one  ground.  Thus,  in  Primrose  v.  Bromley,  1  Atk.,  90, 
the  obligation  was  several  as  well  as  joint,  and  a  benefit  or  consideration  ex- 
tending to  the  co-obligor  deceased.  So,  in  Simpson  i?.  Vaughn,  2  Atk.,  33,  the 
court  first  reformed  the  contract,  being  a  mercantile  loan,  so  as  to  regard  it  as. 
several  no  less  than  joint,  and  a  full  consideration  to  the  deceased  was  apparent. 
Here  one  ground  exists  which  is  sufficient  alone,  namely,  a  written  obligation,. 
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several  as  well  as  joint ;  though,  were  it  necessary  to  show  a  consideration  also^ 
reaching  the  surety,  enough  to  raise  a  legal  and  strong  presumption  of  one^ 
is  not  di£9cult  to  be  pointed  out,  as  before  done,  and  explained. 

In  conclusion,  it  may  be  useful,  as  a  test  of  the  real  equity  of  the  principle 
adopted  by  the  court  in  this  case,  to  examine  for  a  moment  and  discriminate 
what  is  its  character  or  extent.  It  is  this.  An  original  obligation,  joint  and 
several,  after  the  death  of  one  obligor,  who  was  a  surety,  may  equitably  be  en- 
forced against  his  estate,  if  not  sued  at  all,  but  cannot  be  equitably  enforced 
against  it  if  sued  jointly,  and  the  liability  of  all  rendered  more  certain,  and  a 
lien  against  the  estates  of  all  fixed  by  the  judgment  recovered.  Again,  if  an 
obligee  sues  each  obligor  separately,  on  a  joint  and  several  bond,  before  the 
death  of  either,  it  holds  him  entitled  to  relief  against  the  estate  of  the  deceased ; 
but  if  he  sues  all  together,  he  is  not  equitably  to  be  relieved.  In  both  cases  the 
original  contract  was  the  same  in  form  and  substance,  the  consideration  the 
same,  the  liens  the  same,  and  as  to  the  deceased,  the  same  in  amount  after,  as 
well  as  before,  judgment;  and  in  both  cases  the  debt  itself  is  still  unpaid,  and 
still  unreleased,  and  no  remedy  open  at  law  against  the  estate.  Yet  it  seems, 
in  an  equitable  view, —  in  a  court  whose  duty  and  business  it  is  generally  to 
adopt  an  enlarged,  liberal  and  just  policy,  and  to  aid  against  the  strictness  and 
technicalities  of  law, —  one  of  these  cases  is  to  be  deemed  entitled  to  its  benef- 
icent interference,  but  the  other  is  not. 

Again,  as  a  consequence  of  this  doctrine,  all  joint  obligors  will,  of  course, 
hereafter  be  burdened  with  much  increased  cost,  instead  of  being  aided  by  any 
principle  in  their  favor  really  settled  by  the  court  in  this  judgment.  Because 
all  the  ameliorating  principle  settled  here  is  that,  if  each  obligee  is  sued  sever- 
ally on  a  joint  and  several  obligation,  the  obligor  is  entitled  to  the  aid  of  a 
coart  of  equity  against  the  estate  of  one  deceased;  but  if  he  brings  only  one 
action,  and  makes  but  one  bill  of  cost  against  all  of  them,  he  behaves  so  as  to 
be  entitled  to  no  equitable  relief.  Certainly  this  looks  like  a  new  attitude  or 
version  of  what  in  a  court  of  equity  should  be  considered  equitable;  and  it  is 
likely  to  prove  much  more  beneficial  to  the  profession  than  to  the  parties  con- 
cerned or  the  public.  Whatever  technical  diffebences  as  to  remedies  may  be 
created  at  law  by  the  forms  of  judgments,  it  will  be  difficult  in  equity,  and  ap- 
plying equitable  principles,  as  in  the  present  case,  to  discriminate  against  the 
present  case  on  the  merits  and  on  grounds  of  substantial  justice.  The  plaintiffs, 
therefore,  seem  to  me  entitled  to  recover,  out  of  the  estate  of  the  deceased,  the 
balance  which  is  due. 

PICKERSGILL  v.  LAHENa 
(15  Wallace,  140-146.    1872.) 

Appeal  from  U.  S.  Circuit  Court,  Southern  District  of  New  York. 

Statement  of  Facts. —  Lahens  was  sued  at  law  by  Pickersgill,  and  filed  a 
bill  for  relief  against  the  cause  of  action,  and  applied  for  an  injunction.  A  joint 
injunction  bond  was  given,  on  which  Lafarge  was  surety.  The  bond  was  con- 
ditioned to  pay  whatever  was  recovered  in  the  suit  at  law.  Judgment  was 
recovered  in  that  suit.  Lafarge  died,  and  Lahens  became  insolvent.  A  bill  in 
equity  was  then  filed  against  the  executors  of  Lafarge. 

g  550.  Equity  affords  no  remedy  against  the  estate  of  a  deceased  obligor  in  a 
joint  hand  who  woo  a  mere  surety. 

Opinion  by  Ma.  Justice  Davis. 

It  is  very  clear  that  the  estate  of  Lafarge  is  discharged  at  law  from  the  pay* 
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ment  of  the  obligation  in  controversy  on  the  familiar  principle  that  if  one  of 
two  joint  obligors  die  the  debt  is  extingaished  against  his  representative,  and 
the  surviving  obligor  is  alone  chargeable.     It  is  equally  clear  that  in  this  class 
of  cases,  where  the  remedy  at  law  is  gone,  as  a  general  rule  a  court  of  equity 
will  not  afford  relief,  for  it  is  not  a  principle  of  equity  that  every  joint  cov- 
enant shall  be  treated  as  if  it  were  joint  and  sevei'al.    The  court  will  not  vary 
the  legal  effect  of  the  instrument  by  making  it  several  as  well  as  joint,  unless 
it  can  see,  either  by  independent  testimony  or  from  the  nature  of  the  transac- 
tion itself,  that  the  parties  concerned  intended  t6  create  a  separate  as  well  as 
joint  liability.     If,  through  fraud,  ignorance  or  mistake,  the  joint  obligation 
does  not  express  the  meaning  of  the  parties,  it  will  be  reformed  so  as  to  con- 
form to  it.     This  has  been  done  where  there  is  a  previous  equity  which  gives 
the  obligee  the  right  to  a  several  indemnity  from  each  of  the  obligors,  as  in  the 
case  of  money  lent  to  both  of  them.    There  a  court  of  equity  will  enforce 
the  obligation  against  the  representatives  of  the  deceased  obligor,  although  the 
bond  be  joint  and  not  several,  on  the  ground  that  the  lending  to  both  creates  a 
moral  obligation  in  both  to  pay,  and  that  the  reasonable  presumption  is  the 
parties  intended  their  contract  to  be  joint  and  several,  but  through  fraud,  igno- 
rance, mistake  or  want  of  skill  failed  to  accomplish  their  object.     This  pre- 
sumption is  never  indulged  in  the  case  of  a  mere  surety,  whose  duty  is  measured 
alone  by  the  legal  force  of  the  bond,  and  who  is  under  no  moral  obligation 
whatever  to  pay  the  obligee,  independent  of  his  covenant,  and  consequently 
there  is  nothing  on  which  to  found  an  equity  for  the  interposition  of  a  court  of 
chancery.    If  the  surety  should  die  before  his  principal,  his  representatives  can- 
not be  sued  at  law ;  nor  will  they  be  charged  in  equity.     These  general  doc- 
trines on  this  subject  were  presented  at  large  in  this  court  in  the  case  of  The 
United  States  v.  Price  (§§  540-549,  8upra\  and  they  are  sustained  by  the  text 
writers  and  books  of  reports  in  this  country  and  in  England.     Story,  Eq.  Juris., 
§§  162-164;  Simpson  v.  Field,  2  Ch.  Cas.,  22;  Sumner  v.  Powell,  2  Meriv.,  30; 
S.  C,  on  appeal,  1  Turn.  &  R.,  423 ;  Weaver  v,  Shyrock,  6  Serg.  &  K.,  262 ; 
Hunt  V.  Rousmanier,  per  Marshall,  C.  J.,  8  Wheat.,  212,  213;  S.  C,  1  Pet.,  16; 
Pecker  v.  Julius,  1  P.  A.  Brown,  33,  34;  Harrison  zj.  Field,  2  Wash.  (Va.),  136; 
Kennedy  v.  Carpenter,  2  Whart,  361 ;  Other  v.  Iveson,  3  Drew.,  177;  Jones  v. 
Beach,  2  De  G.,  M.  &  G.,  886 ;  Wilmer  v,  Currey,  2  De  G.  &  S.,  347 ;  Waters 
V.  Riley,  2  Har.  &  Gill,  311 ;  Dorsey  v.  Dorsey,  2  Har.  &  J.,  480,  note;  Bradley 
V.  Burwell,  3  Denio,  65 ;  Mr.  Cooper's  Note  to  Justinian's  Institutes,  p.  462,  and 
cases  there  cited ;  Richardson  v.  Horton,  6  Beav.,  185 ;  Wilkinson  v,  Henderson, 
1  Myl.  &  K.,  582 ;  Rawstone  v.  Parr,  3  Russ.,  539.    The  authority  of  the  de- 
cisions on  this  subject  we  do  not  understand  the  appellant  as  questioning  in  a 
proper  case ;  but  he  insists  they  are  not  applicable  here. 

§  551.  and  this  rule  applies  in  the  case  of  hands  required  hy  law  to  he 

given  in  legal  proceedings. 

His  position  is,  that  a  statutory  obligation  like  the  bond  in  question  is  differ- 
ent in  principle,  and  should  be  interpreted  differently  from  a  contract  made  by 
private  parties  between  themselves,  as  the  obligees  in  such  a  bond  cannot  direct 
the  form  it  shall  take,  nor  elect  whether  to  accept  or  refuse  it.  The  bond, 
which  is  the  foundation  of  this  suit,  was  given  in  1846,  under  the  order  of  the 
court  of  chancery  of  New  York,  to  stay  the  proceedings  in  an  action  at  law 
then  pending  in  the  superior  court  of  the  city,  and  it  is  argued,  as  the  statute 
does  not  require  bonds  of  this  character  to  be  "joint  and  several,"  in  legal  in- 
tendment they  must  be  joint  in  form,  and  all  the  obligors,  therefore,  should  be 
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regarded  as  principals.  It  is  undoubtedly  true,  as  words  of  severalty  are  not 
employed,  that  a  joint  bond  is  a  compliance  with  the  law,  but  it  by  no  means 
follows  that  a  joint  and  several  obligation  is  not  an  equal  compliance  with  its 
terms.  It  is  certainly  not  forbidden,  and  as  the  statute  is  silent  on  the  subject 
the  fair  intendment  is  that  either  was  authorized,  and  that  the  court  had  the 
right  to  direct  which  should  be  given.  If  this  be  so,  then  it  cannot  properly 
be  said  that  the  party  enjoined  had  no  voice  in  the  nature  or  sufficiency  of  the 
security  to  be  taken,  for  the  discretion  of  the  chancellor  was,  necessarily,  to  be 
exercised  in  relation  to  both  these  matters,  if  his  attention  was  directed  to 
them,  after  both  sides  were  heard.  It  is  quite  apparent,  if  this  discretion  bad 
been  invoked,  that  the  instrument  of  security  might  have  been  different;  and 
equally  apparent  that  Lafarge,  in  case  this  had  been  done,  might  have  been  un- 
willing to  assume  the  additional  risks  which  a  separate  liability  imposed  on  him. 
We  must  suppose,  in  the  absence  of  any  evidence  on  the  subject,  that  he  knew 
the  legal  differences  between  the  different  kinds  of  obligations,  and  became 
bound  in  the  way  he  did  because  a  joint  liability  was  more  advantageous  to 
him.  If  this  was  his  intention,  it  would  be  manifestly  unjust  for  a  court  of 
equity,  after  the  legal  atatiua  was  fixed  by  bis  death,  to  change  the  nature  of  the 
obligation  which  he  executed  in  order  to  charge  his  estate.  In  the  cases  in 
which  equity  has  treated  the  oUigation  as  joint  and  several,  although  in  form 
joint,  the  surety  participated  in  the  consideration.  In  this  case  Lafarge  had  no 
pecuniary  interest  in  the  litigation  which  was  enjoined,  and  derived  no  personal 
benefit  from  the  instrument  of  writing  which  he  signed,  and,  therefore,  no  good 
reason  can  be  furnished  why  his  standing  in  a  court  of  equity  is  not  as  favor- 
able as  if  he  were  surety,  without  advantage  to  himself,  in  the  borrowing  of 
money.  In  neither  case  is  there  any  obligation  to  pay  independent  of  the 
covenant.  In  the  one  there  is  a  liability  for  a  debt;  in  the  other,  for  a  result 
in  an  action  at  law.  Both  are  cases  of  contract,  for,  indeed,  suretyship  can 
exist  in  no  other  way;  and  we  know  of  no  principle  of  equity  by  which  a  con- 
tract of  indemnity  is  to  be  construed  so  as  to  charge  an  estate,  and  an  engage- 
ment to  pay  money  to  receive  a  contrary  construction.  The  equities  in  both 
are  clearly  equal,  and  as  the  estate  of  Lafarge  is  not  liable  at  law,  it  will  not  be 
held  liable  in  equity.  The  demurrer  to  the  bill  was,  therefore,  properly  sus- 
tained, and  the  decree  is  accordingly  affirmed. 

BROOME  V.  UNITED  STATEa 
(16  Howard,  148-159.    1858.)  ■ 

Opinion  by  Mb.  Justice  Wayne. 

Statement  of  Facts. —  Ambrose  Crane  was  appointed  collector  of  customs 
for  St.  Mark's  in  Florida,  and  signed,  with  his  sureties,  Swain  and  Macon,  what 
was  meant  by  them  to  be  an  official  bond.  The  form  of  the  bond  is  given  in 
the  statute.  This  conforms  to  it  in  every  particular.  1  Stats,  at  Large,  705. 
Crane,  the  collector,  became  a  defaulter.  This  suit  was  brought  to  recover  the 
amount  of  the  defalcation  from  the  administrator  of  Macon,  one  of  the  sureties 
of  Crane.  The  bond  is  dated  on  the  2d  June,  1837.  Two  indorsements  are 
open  it.  One  of  them  was  made  by  the  district  attorney  of  the  United  States 
for  Florida. 

"  Office  of  the  United  States'  attorney,  middle  district  of  Florida,  July  4, 
1837.  I  hereby  certify,  that  Peter  H.  Swain  and  Arthur  Macon,  Esqrs.,  who 
Appear  to  have  executed  the  within  bond  as  securities,  are  generally  esteemed 
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to  hOf  and  in  my  opinion  undoubtedly  are,  good  for  the  amount  of  this  bond. 
They  reside  in  Leon  county,  and  I  would  take  either  of  them,  without  hesita- 
tion, as  security  for  a  private  debt  of  that  amount.  The  signatures  appear  to 
be  genuine.  Chables  S.  Siblet,  District  Attorney." 

The  other  indorsement  is  as  follows : 

"  Comptbollee's  Office,  July  31,  1837. — Approved  in  the  above  certificate. 

"  Gbokgb  Wolfe,  Comptroller." 

Macon  died  on  the  24:th  July,  seven  days  before  the  date  of  the  comp- 
troller's approval,  and  twenty-four  days  after  the  date  of  the  district  attorney's 
indorsement.  The  evidence  in  the  case  shows  that  in  the  year  1837  the  mail 
time  between  Tallahassee  and  Washington  was  from  eight  to  ten  days.  The 
distance  might  have  been  traveled  by  an  individual  in  less  time,  but  not  in  less 
than  seven  or  eight  days.  This  testimony  was  introduced  by  the  plaintiff  to 
prove  that  the  bond,  if  it  had  not  been  delivered  before  the  24th  of  July,  the 
day  of  Macon's  death,  that  it  must  have  been  in  the  course  of  transmission 
from  the  obligors  before  that  day,  as  the  comptroller's  approval  is  dated  the 
31st  of  the  month.  The  act  directing  bond  to  be  taken  from  collectors,  with 
sureties,  to  be  approved  by  the  comptroller  of  the  treasury  of  the  United  States, 
will  be  found  in  1  Stats,  at  Large,  705.  It  is  that  every  collector,  naval  officer 
and  surveyor  employed  in  the  collection  of  the  duties  upon  imports  and  tonnage 
shall,  within  three  months  after  he  enters  upon  the  duties  of  his  office,  give 
bond,  with  one  or  more  sureties,  to  be  approved  by  the  comptroller  of  the  treas- 
ury of  the  United  States,  and  payable  to  the  United  States,  with  condition  for 
the  true  and  faithful  performance  of  the  duties  of  his  office,  according  to  law. 
The  condition  of  the  bond  is,  that  whereas  the  president  of  the  United  States 

hath,  pursuant  to  law,  appointed  the  said to  the  office  of ^  in 

the  state  of :  Now,  therefore,  if  the  said has  truly  and  faith- 
fully executed  and  discharged,  and  shall  continue  truly  and  faithfully  to  exe- 
cute and  discharge,  all  the  duties  of  said  office  according  to  law,  then  the  above 
obligation  is  to  be  void  and  of  none  effect,  otherwise  it  shall  abide  and  remain 
in  full  force  and  virtue. 

§  562.  The  oUiffotion  of  a  bond  delivered  to  the  obligee  for  acceptance,  if  ap- 
proved and  afterwards  accepted  hy  him^  begins  at  the  time  of  delivery. 

In  this  state  of  the  case,  a  recovery  upon  this  bond  is  resisted  by  an  objection 
that  it  never  had  a  legal  existence  as  to  Macon,  the  intestate  of  the  appellant^ 
because  he  died  before  it  was  approved  by  the  comptroller.  It  is  not  denied  — 
or,  if  it  be,  the  evidence  makes  it  altogether  probable  —  that  the  bond  had 
been  delivered  before  Macon  died.  We  cannot  admit  that  the  date  of  the  ap- 
proval can  be  taken  absolutely  as  the  time  when  the  bond  was  iaccepted,  with- 
out any  relation  to  the  time  when  it  was  delivered.  A  bond  may  not  be  a 
complete  contract  until  it  has  been  accepted  by  the  obligee ;  but  if  it  be  deliv- 
ered to  him  to  be  accepted  if  he  should  choose  to  do  so,  that  is  not  a  conditional 
delivery,  which  will  postpone  the  obligor's  undertaking  to  the  time  of  its  ac- 
ceptance, but  an  admission  that  the  bond  is  then  binding  upon  him^  and  will  bo 
so  from  that  time  if  it  shall  bo  accepted.  When  accepted,  it  is  not  only  bind- 
ing from  that  time  forward,  but  it  becomes  so  upon  both  from  the  time  of  the 
delivery.  That  is  the  offer  which  the  obligor  makes  when  he  hands  the  bond 
to  the  obligee,  and  in  that  sense  the  obligee  received  it.  Such  is  just  the  casa 
before  us. 
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§  553*  when  and  how  official  bonds  may  he  accepted  hy  comptroller^  and 

how  preyed. 

The  act  requires  the  collector  to  give  a  bond,  "  with  sureties  to  be  approved 
by  the  comptroller ; "  it  must  be  done  in  three  months  after  he  has  entered  upon 
the  duties  of  his  office;  it  must  be  retrospective  to  that  time,  and  be  for  the 
future  also.  The  comptroller  may  accept  the  sureties  or  reject  them.  He  may 
call  at  any  future  time  for  other  sureties,  if  circumstances  shall  occur  or  infor- 
mation shall  be  received  which  make  it  necessary  that  the  United  States  should 
have  a  more  responsible  security.  Or  he  may  call,  under  the  direction  of  the 
secretary  of  the  treasury,  for  a  new  bond.  He  may  decide  upon  the  sufficiency 
of  the  sureties  before  they  have  made  themselves  so,  or  after  they  have  signed  the 
collector's  bond.  The  first  course  is  not  the  usual  practice.  The  bond  is  com- 
monly sent  to  the  collector  with  such  sureties  as  he  can  get.  The  comptroller 
receives  it  under  the  law,  to  be  afterwards  approved,  upon  such  information  as 
he  has  or  may  procure,  concerning  the  responsibility  of  the  sureti^  The  time 
is  not  limited  for  the  use  of  bis  discretion  for  that  purpose.  He  knows,  and 
the  collector  knows,  that  the  bond  ought  to  be  given  in  three  months  after  the 
collector  has  begun  to  discharge  the  duties  of  his  office.  It  is  his  duty  to  give 
the  bond.  It  is  the  comptroller's  to  see  that  it  is  done.  It  is  not  necessary 
that  it  should  be  handed  to  the  comptroller.  It  may  be  handed  to  an  agent 
appointed  by  the  comptroller  to  receive  it,  or  it  may  be  put  into  the  possession 
of  any  person  to  deliver  it,  or  it  may  be  transmitted  by  mail.  If  done  in  any 
one  of  these  ways,  it  is  a  delivery  from  the  moment  that  the  collector  and  his 
sureties  part  with  it.  It  is  from  that  moment  in  the  course  of  transmission, 
with  the  intention  th^^t  the  law  may  act  upon  it  through  the  comptroller's 
agency,  and  his  subsequent  approval  is  an  acceptance  with  relation  to  the  time 
beginning  the  transmission.  The  statute  does  not  require  the  approval  to  be 
in  writing.  It  may  be  so,  and  may  be  done  verbally ;  or  it  may  not  be  done 
in  either  way.  Receiving  the  bond,  and  retaining  it  for  a  considerable  time 
without  objection,  will  be  sufficient  evidence  of  acceptance  to  complete  the 
delivery,  especially  when  the  exception  is  taken  by  the  party  who  had  done 
all  he  could  to  complete  it.  Postmaster-General  v.  Norvell,  1  Gilp.,  106-121, 
And  we  add  that  the  retention  of  such  a  bond  by  the  comptroller  without 
objection,  for  a  longer  time  than  the  statute  requires  it  to  be  given,  would  be 
presumptive  evidence  of  its  approval  and  acceptance.  This  presumption  of 
acceptance  has  been  ruled  in  this  court,  in  the  case  of  The  United  States  Bank 
V.  Dandridge,  12  Wheat.,  64.  In  that  case  an  objection  was  taken  in  the  cir- 
cuit court  to  the  admissibility  of  evidence  to  show  a  presumptive  acceptance 
of  a  cashier's  bond,  because  the  charter  of  the  bank  required  a  bond  to  be 
given  satisfactory  to  the  directors.  The  circuit  court  sustained  the  objection, 
and  ruled  that  the  approval  must  be  in  writing  to  bind  the  cashier's  sureties. 
This  court  ruled  otherwise.  Presumptive  evidence,  then,  being  admissible  to 
prove  the  acceptance  of  a  bond  —  such  as  its  being  in  the  possession  of  the 
obligee — having  been  retained  without  objection,  and  the  obligor  continuing 
to  act  under  it,  without  having  called  for  a  more  formal  acceptance,  it  follows 
that  a  written  acceptance,  dated  after  a  delivery,  as  was  done  in  this  case,  is 
not  to  be  taken  as  the  time  from  which  the  completeness  of  the  contract  is  to 
be  computed ;  but  that  such  an  acceptance  has  a  relation  to  the  time  of  deliv- 
ery, making  that  time  the  beginning  of  its  obligation  upon  the  parties  to  the 
bond.    We  remark,  also,  that  there  is  no  rule  which  can  be  applied  to  deter- 
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mine  what  oonstitntes  the  approval  of  official  bonds.  Every  case  must  depend 
npon  the  laws  directing  such  an  approval.  The  purpose  for  which  such  a  bond 
is  required  must  be  looked  to.  The  character  of  the  office  and  its  duties  must 
tie  examined.  The  time  within  which  such  a  bond  must  be  given  and  approved^ 
and  whether  it  is  to  be  retrospective  or  for  the  future  only,  must  be  considered 
before  it  can  be  determined  how  and  when  the  approval  must  be  made.  The 
differences  suggested  may  be  seen  by  comparing  the  terms  of  the  statute  of 
1825  (4  Stats,  at  Large,  102),  requiring  bonds  to  be  given  by  postmasters: 
directly  to  the  postmaster-general,  and  not  to  the  United  States,  with  the 
phraseology  of  the  section  of  the  act  directing  bonds  to  be  taken  from  the  col- 
lectors to  the  United  States.  The  case  of  Bruce  v.  State  of  Maryland,  for  the 
ijse  of  Love,  in  11  Gill  &  J.,  382,  which  was  supposed  to  have  a  bearing  upon 
the  case,  will  illustrate  fully  the  differences  of  which  we  have  spoken. 

The  forty-seqond  article  of  the  constitution  of  Maryland  requires  bonds  from 
the  sheriffs  of  that  state,  with  sureties,  before  they  can  be  sworn  in  to  act  as 
such.  The  act  of  Maryland  carrying  that  article  into  operation  (2d  vol.  Laws 
of  Maryland,  Ifovember,  1794)  fixes  the  time  within  which  sheriffs  shall  give 
bonds,  and  the  manner  of  taking  them  is  prescribed.  It  must  be  done  in  & 
CQunty  court,  or  before  the  chief  justice  or  two  associate  justices,  etc.,  but  by 
whomsoever  approved,  the  act  directs  that  the  official  doing  so  shall  immedi- 
ately transmit  it  to  the  county  court  to  be  recorded.  The  case  came  before 
the  court  of  appeals  from  a  county  court,  which  had  decided  that  the  bond  of 
the  sheriff  operated  from  its  date,  that  bond  having  been  given  without  the 
approval  in  the  manner  prescribed.  The  court  of  appeals  overruled  the  court 
below,  saying  that  the  bond  had  been  irregularly  taken,  and  that  a  sheriff^s 
bond  was  only  obligatory  from  the  time  of  its  approval.  Under  that  statute, 
the  question,  when  a  sheriff's  bond  became  operative,  could  not  properly  occur^ 
it  having  made  the  delivery  and  approval  of  the  bond  simultaneous,  that  there 
might  be  a  compliance  with  the  constitution,  which  declared  that  no  sheriff 
should  act  until  he  had  given  bond.  The  act  which  we  have  been  considering 
does  not  require  the  comptroller's  approval  to  be  in  writing.  A  collector  may 
be  permitted  to  discharge  the  duties  of  his  office  for  three  months  before  he 
gives  a  bond,  if  the  secretary  of  the  treasury  shall  think  it  safe  to  be  done* 
But,  if  otherwise,  he  may  require  a  bond  before  the  collector  enters  upon  the- 
duties  of  the  office.  The  statute  means  that  the  three  months  allowed  for  a 
bond  to  be  given  is  an  indulgence  to  the  collector,  and  not  a  rule  binding  upon 
the  government,  when  its  proper  functionary  shall  determine  that  a  bond  shall 
be  given  earlier. 

§•  654.  T/ie  approval  of  eoUecior^s  bonds  hy  the  comptroller  seems  not  a  oonr- 
dition  precedent  to  their  validity. 

We  think,  too,  that  the  approval  by  the  comptroller  is  directory,  and  not  a 
condition  precedent  to  give  validity  to  the  bond.  The  doctrine  that  deeds  and 
bonds  take  effect  by  relation  to  the  time  they  are  delivered  is  well  understood. 
The  cases  cited  by  the  attorney-general  in  support  of  it  are  sufficient  for  the 
occasion.  We  need  not  add  to  them.  It  applies  to  this  case.  Macon  was 
bound  as  the  surety  of  Crane  by  the  delivery  of  the  bond  before  his  death. 
The  evidence  in  support  of  such  a  delivery  was  fairly  put  to  the  jury.  We 
have  compared  the  charge  of  the  judge  with  the  instructions  which  were  asked 
by  the  counsel  of  the  defendant  upon  the  point  we  have  been  considering,  and 
we  think  that  it  covers  all  of  them  correctly. 
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§  55  5.  The  sureties  to  a  collector^ s  hand  are  liable  for  moneys  turned  over  to  him, 
h/  his  jpredecessor  or  remitted  to  him  hy  order  of  the  government 

Another  objection  against  a  recovery  upon  this  bond  remains  to  be  disposed 
of.  It  is  said  that  Crane,  the  collector,  received  money  belonging  to  the 
United  States  out  of  the  line  of  his  duty,  which  has  been  improperly  charged 
to  make  up  the  amount  of  the  defalcation,  which  his  sureties  are  now  called 
upon  to  pay.  The  duties  of  collectors  have  been  much  multiplied  by  other 
acts  since  the  act  of  1799  (1  Stats,  at  Large,  627)  was  passed.  Scarcely  an  act^ 
and  no  general  act,  has  been  passed  since,  concerning  the  collection  of  duties 
upon  imports  and  tonnage,  without  some  addition  having  been  made  to  the 
collector's  duties.  They  are  suggested  from  experience.  The  collector,  too, 
has  always  been  a  disbursing  officer  for  the  payment  of  the  expenses  of  his 
oflSce,  and  may  pay  them  out  of  any  money  in  hand,  whether  received  from 
duties  or  from  remittances  to  him  for  that  purpose,  where  the  expenses  are  not 
unoflScial,  have  been  sanctioned  by  law,  and  have  been  incurred  by  the  direc- 
tion of  the  secretary  of  the  treasury.  For  such  payments  he  may  credit  him* 
self  in  his  general  account  against  the  sums  which  may  have  been  received  for 
duties.  He  may  retain  his  own  salary,  or  fees  and  commissions;  pay  the 
salaries  of  inspectors  and  other  officers  attached  to  the  office;  make  disburse- 
ments for  the  revenue  boats,  lighthouse  buoys,  etc.,  and  apply  money  collected 
for  duties  to  all  expenses  lawfully  incurred  by  himself  or  by  his  predecessors. 
For  such  as  may  have  been  incurred  by  his  predecessor  he  may  receive  from 
him  any  money  in  his  hands,  when  he  is  going  out  of  office,  belonging  to  the 
United  States,  and  which  has  been  retained  by  him  for  the  payment  of  such 
expenses.  When  so  turned  over  to  a  successor,  he  receives  it  officially,  to  be 
applied  by  him  to  the  purposes  for  which  it  had  been  retained.  Himself  and 
his  sureties  are  as  much  responsible  for  the  faithful  application  of  it  as  they  aro 
for  his  fidelity  to  his  trust,  for  duties  received  by  himself,  or  for  other  sums 
which  may  have  been  remitted  to  him  by  the  order  of  the  government.  It 
has  often  been  the  case,  and  must  be  so  again,  as  it  now  is,  that  the  con- 
venience of  the  government  and  the  interest  of  its  citizens  require  collection 
districts  to  be  established,  which  do  not  and  are  not  expected  at  first  to  pay  ex- 
penses. Remittances  then  must  be  made  for  such  purposes.  They  are  made 
to  the  collector,  because  it  is  under  his  personal  supervision  that  the  work  is 
done,  or  the  goods  are  furnished  for  the  government,  at  the  point  of  his  office 
where  the  law  requires  him  to  reside.  What  we  have  said  covers  all  of  the 
remittances  which  were  made  to  Crane  by  Breedlove,  the  collector  of  Missis- 
sippi ;  and  also  the  payment  or  $1,279.92,  received  by  him  from  Willis,  his 
predecessor,  when  he  was  going  out  of  office,  and  when  Crane  was  coming  in. 
It  appears,  from  the  accounts,  that  he  received  it  as  collector.  It  cannot  be 
denied  that  there  was  then  a  debt  due  by  the  government,  on  account  of  the 
expenses  of  the  office,  to  which  that  sum  ought  to  have  been  applied.  Had  it 
been  so  he  would  have  been  credited  with  a  sum  in  his  next  quarterly  settle- 
ment. And  if  it  was  not  so  applied,  it  cannot  be  said  that  there  was  fidelity 
to  his  official  trust  in  withholding  it  and  applying  other  money  of  the  govern- 
ment, subsequently  collected  or  received,  to  the  payment  of  its  antecedent 
debt  In  this  instance,  there  is  less  reason  for  not  exempting  the  securities  of 
Crane  from  responsibility  for  the  sum  received  by  the  collector  from  his  pred- 
ecessor, because  the  evidence  in  the  case  shows  it  was  afterwards  sanctioned 
by  the  government,  and  that  it  might  have  been  applied  by  the  collector  to 
the  liquidation  of  an  official  debt,  as  far  as  it  would  go,  due  by  this  govern- 
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ment  to  himself.  What  has  been  said  covers  every  instruction  which  the  court 
below  was  asked  to  give  upon  this  point.  We  do  not  think  that  the  judge 
erred  in  his  general  charge  upon  them  to  the  jury,  or  that,  in  making  the 
charge  which  he  did,  that  there  is  any  error  of  which  the  defendant  can 
complain.  We  affirm  the  judgment  below,  and  direct  a  mandate  to  issue 
accordingly. 

Mb.  Justice  Campbell  dissented,  holding  that  the  comptroller's  certificate 
of  approval  of  a  collector's  bond  is  the  best  evidence  of  the  time  of  its  de- 
livery as  a  valid  obligation.  Also,  that  the  delivery  of  a  bond  is  complete  only 
when  it  has  been  accepted  by  the  obligee. 

g  556.  I>6atli  of  a  saretj. —  Equity  wiU  not  hold  a  surety  liable  when  he  is  discharged  at 
law ;  and  in  the  case  of  a  joint  obligation,  and  the  death  of  the  surety,  the  remedy  at  law  is 
gone  as  respects  the  legal  representatives  of  the  surety.  Fielden  v,  Lahens,*  6  Blatch.,  531 
See  §§  587,  588. 

§  557.  Judgpnent  was  obtained  on  a  joint  and  several  bond,  after  which  the  principal  be- 
came insolvent  On  a  proceeding  in  equity  against  the  estate  of  one  of  the  anreties,  it  was 
shown  that  the  obligee  had  received  a  certain  sum  in  debenture  certificates  from  the  principal. 
Held,  that  the  amount  of  the  certificates  should  be  deducted  from  the  judgment.  United 
States  V.  Cushman,*  2  Sumn.,  426;  United  States  v.  Cushman,  2  Sumn.,  810. 

g  558.  It  is  also  held  that  the  obligee  (United  States)  was  entitled  in  equity  to  satisfaction 
out  of  the  deceased  sureties'  estate.  A  joint  judgment  on  a  joint  and  sevenJ  bond  wiU  not 
bar  a  several  remedy.    United  States  v.  Cushman,*  2  Sumn.,  426. 

g  559.  A  joint  judgment  was  obtained  against  the  principals  and  sureties  in  a  joint  and 
several  bond,  after  which  the  principals  became  insolvent  and  the  surety  died.  A  bill  in 
equity  was  then  filed  to  make  the  judgment  out  of  the  deceased  surety's  estate,  but  the  relief 
was  denied.    United  States  v.  Archer, %  1  Wall.  Jr.,  178. 

g  560.  Equity  will  not  give  relief  against  a  mere  surety,  when  he  has  received  no  benefit, 
and  his  liability  Is  discharged  at  law ;  nor  can  it  make  any  difference  in  the  liability  of  a 
surety  that  the  United  States  is  the  obligee.    Ibid, 

7.  Mcpiration  of  Term. 

SUMMABY  —  IVecwuf^  wotranU  draum  after  expiration  of  term,  §  661.— ^tMpenston  of  hank 

cashier,  §  562. 

%  561.  In  order  that  the  surety  on  an  ofiicial  bond  shall  be  held  liable  for  moneys  charged 
against  the  principal  in  treasury  warrants  drawn  after  the  expiration  of  his  torm  of  office,  it 
must  appear  that  the  public  moneys  represented  by  such  transcripts  came  into  the  hands  of 
the  principal  either  in  point  of  fact  or  in  judgment  of  law  previous  to  the  time  when  the 
term  of  office  expired.    Bryau  v.  United  States,  §§  568-565. 

§  562.  Where  a  resolution  was  passed  on  the  27th  of  the  month  for  the  suspension  of  a 
bank  cashier,  but  notice  was  not  given  to  the  cashier  until  the  80th,  held,  that  his  sureties  re- 
mained liable  for  his  acts  until  he  was  actually  suspended.    M'QiU  v.  Bank  of  United  States, 

566,  567. 

[Notes.—  See  §g  668^72.] 

BRYAN  V.  UNITED  STATEa 
(1  Black,  140-149.    1861.) 

Opinion  by  Me.  Justice  Nelson. 

Statement  of  Facts. —  This  is  a  writ  of  error  to  the  circuit  court  of  the 
United  States  for  the  District  of  Columbia.  The  suit  was  brought  by  the 
United  States  upon  the  official  bond  of  Samuel  D.  King,  surveyor-general  of 
the  public  lands  of  the  state  of  California,  against  Joseph  Bryan,  one  of  his 
sureties,  for  moneys  received  by  the  principal  in  the  course  of  the  execution  of 
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the  daties  of  his  offioe  and  which  he  has  not  accounted  for.  The  bond  was 
execated  on  the  29th  of  March,  1851.  The  plaintiff  gave  in  evidence  several 
treasury  transcripts,  by  which  it  appeared  that  on  30th  June,  1853,  when 
King's  term  of  office  expired,  which  was  the  end  of  the  secpnd  quarter  of  that 
year,  there  was*  a  balance  due  him  to  an  amount  exceeding  three  thousand  dol- 
lars, although  at  the  end  of  the  first  quarter  there  was  a  balance  against  him 
of  some  $14,000.  But  there  appeared,  also,  on  the  debit  side,  charged  to  him, 
three  treasury  warrants,  each  dated  July  9,  1853  —  one  of  $10,000,  another  of 
$6,500,  and  the  third  $3,500,  making  an  aggregate  of  $20,000,  and  which  sum, 
if  properly  chargeable  against  the  sureties,  would  leave  a  balance  due  the 
plaintiff  of  $10,531.43.  As  these  warrants  bore  date  on  their  face,  after  the  ex- 
piration of  the  term  of  office,  which  was  on  the  36th  June,  1853,  unexplained, 
they  were  of  course  not  so  chargeable.  The  plaintiff  assumed  the  burden  of  this 
explanation,  and  for  that  purpose  gave  in  evidence  a  requisition  by  King  upon 
the  commissioner  of  the  land  office,  dated  San  Francisco,  May  30,  1853,  giving 
in  the  communication  a  general  estimate  of  the  sums  of  money  that  would  be 
required  to  meet  his  disbursements  for  moneys  due  in  the  first  quarter  of  the 
year  1853,  and  to  become  due  in  the  second  quarter.  These  estimates  corre- 
spond with  the  sums  for  which  the  three  treasury  warrants  of  the  9th  July 
were  drawn.  A  letter  also  accompanied  the  estimates  and  requisition  explain- 
ing somewhat  at  large  the  grounds  of  the  estimates  and  the  necessity  for  the 
amounts  required.  They  were  received  by  the  commissioner  in  this  city  on 
the  25th  June  following.  The  requisition  of  King  contained  a  request  that  the 
drafts  of  the  treasurer  for  the  advance  of  the  moneys  called  for  should  be  made 
in  favor  of  Charles  D.  Meigs,  cashier  of  t'he  American  Exchange  Bank  in 
the  city  of  New  York.  It  was  in  pursuance  of  this  requisition,  and  letter  ac- 
companying the  same,  that  the  three  treasury  warrants  of  the  9th  July  were 
drawn  for  the  $20,000 ;  and  on  the  11th  of  the  month  the  treasurer  drew  at 
sight  upon  the  assistant  treasurer  in  the  city  of  New  York  three  bills  in  favor 
of  Charles  D.  Meigs,  corresponding  in  amount  with  the  treasury  warrants.  The 
plaintiff  also  proved  that  the  commissioner  of  the  land  office,  on  the  30th  June, 
had  given  notice  to  Meigs  that  he  had  on  that  day  made  a  requisition  in  his 
favor  at  the  request  of  King  for  the  $20,000.  This  referred  to  the  requisition 
of  the  commissioner  on  the  treasury  department  for  the  advance  of  the  money, 
and  in  pursuance  of  which,  doubtless,  the  treasury  warrants  and  drafts  in  favor  of 
Meigs,  already  referred  to,  were  afterwards  drawn.  It  will  be  observed  that 
the  treasury  warrants  were  made  out  nine  days,  and  the  drafts  drawn  in  favor 
of  Meigs  eleven,  after  the  office  of  King  had  expired. 

Upon  this  state  of  facts  the  court  below  instructed  the  jury  if  they  should 
find  from  the  evidence  that  King,  the  surveyor-general,  prior  to  the  30th  June, 
1853,  paid  certain  amounts  due  to  himself  and  other  creditors  of  the  govern- 
ment upon  the  accounts  and  salaries,  office  rents  and  contingencies  given  in 
evidence,  out  of  moneys  raised  by  him  upon  orders  or  drafts  drawn  upon  the 
government  and  by  him  made  known  to  the  government  to  have  been  drawn 
for  the  amounts  to  which  the  said  payments  were  in  fact  applied,  and  that  said 
drafts  were  paid  and  said  amounts  reimbursed  to  him  by  the  government  after 
the  30th  June,  1853,  then  it  is  not  competent  for  the  defendant  to  apply  the 
amount  of  those  accounts  thus  by  him  paid  and  extinguished  as  a  set-off  against 
the  amount  dne  by  him  to  the  government  upon  the  survey  account  prior  to 
Jane  30,  1853,  as  given  in  evidence.  In  order  to  understand  these  instructions 
it  is  necessary  to  refer  to  some  facts  already  stated,  namely,  that  according  to 
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the  treasury  transcripts  given  in  evidence  by  the  plaintiff  containing  a  state- 
ment of  the  accoants  between  King  and  the  government,  debit  'and  credit, 
down  to  the  30th  June,  1S53,  when  hia  ofiBce  ceased,  a  balance  appeared  in  hi& 
favor  of  some  $3,000 ;  but  a  requisition  had  been  made  by  him  on  the  31st  May, 
1863,  during  his  term  of  office,  on  the  commissioner  for  the  $20,000,  and  in  pur- 
suance of  which  the  three  treasury  warrants  were  made  and  drafts  drawn 
in  favor  of  Meigs  of  New  York,  after  the .  office  had  e]rpired,  and  that 
at  the  end  of  the  first  quarter  the  balance  was  against  King.  Now,  in 
viqw  of  these  facts,  the  instructions  are,  if  the  jary  find  that  King, 
prior  to  the  30th  Jane,  1853  (the  period  when  his  office  expired),  paid  the 
money  for  which  credits  were  given  in  the  treasury  transcripts,  out  of  money 
raised  by  him  upon  orders  of  drafts  drawn  upon  the  government,  and  which 
were  made  known  by  him  to  the  government  to  have  been  so  drawn,  and  that 
these  drafts  were  paid  and  the  money  disbursed  by  the  government  after,  the 
30th  of  June,  1853, —  that  is,  after  his  office  expired, —  then  it  was  not  compe- 
tent for  the  defendant,  the  surety,  to  apply  the  moneys  thus  paid  by  King  as  a 
set-off  against  his  indebtedness  to  thei  government  on  the  survey  account  prior 
to  the/30th  June,  1853,  referring,  doubtless,  to  the  balance  due  by  him  at  the 
end  of  the  first  quarter.  In  other  and  shorter  words,  if  King  drew  on  the 
government  during  his  term  of  office,  and  notified  the  government  of  the  fact, 
and  raised  money  upon  tb^se  drafts,  by  which  he  obtained  the  credits  in  the 
treasury  transcripts,  and  the  government  paid  the  drafts  even  after  King  went 
out  of  office,  then  the  surety  could  not  claim  these  credits,  and  would  be  liable 
for  all  moneys  in  his  hands  at  the  expiration  of  his  term  not  thus  applied. 

§  563*  Instructions  iased  upon  a  hypothesis  unsupported  by  any  evidence  are 
cause  for  a  reversal. 

The  first  observation  we  have  to  make  upon  these  instructions  is,  that  they 
were  given  to  the  jury  upon  a  purely  hypothetical  case,  unsupported  by  any 
evidence  to  which  it  could  be  applied.  There  is  no  evidence  in  the  case  to  show 
out  of  what  particular  moneys  King  paid  the  expenses  of  his  office  during  the 
period  referred  to,  and  obtained  the  credits,  or  that  he  raised  any  money  for 
this  purpose  by  means  of  drafts  on  the  government,  or  that  the  government 
paid  any  drafts  drawn  by  him  before  or  after  the  expiration  of  bis  term  of 
office.  The  only  evidence  relating  to  this  subject  is  the  requisition  of  King' 
upon  the  commissioner  of  the  land  office,  already  referred  to,  dated  the  31st 
May,  1853,  and  received  the  25th  June  by  the  commissioner,  five  days  before 
his  office  expired,  and  the  treasury  warrants  of  the  9th  July,  and  drafts  in 
favor  of  Meigs  of  the  11th  for  the  $20,000.  These  farnish  all  the  evidence  oft 
any  drafts  upon  or  disbursements  by  the  government  in  the  case. 

§  &64.  A  surety  is  not  chargeable  with  treasury  drafts^  sent  at  his  principc^s^ 
direction  to  a  third  person^  and  which  are  not  shown  to  have  been  paid  or  the 
money  received  by  his  principal. 

The  next  observation  we  have  to  make  is,  that  there  is  no  evidence  in  the 

case  that  the  government  has  advanced  any  portion  of  the  $20,000  to  King, 

either  during  his  term  of  office  or  since.    It  is  true  the  treasury  warrants  were 

made  out  and  charged  to  him,  and  drafts  drawn  in  favor  of  Meigs  by  the 

treasurer  apon  the  assistant  treasurer  in  the  city  of  New  York  for  this  amount 

on  the  9th  and  11th  of  July,  1853.     But  there  is  no  evidence  that  these  drafts 

ever  came  to  the  hands  of  Meigs,  or  that  the  assistant  treasurer  was  ever  called 

on  to  pay  or  ever  paid  them.     For  aught  that  appears  the  money  may  still  be 

in  the  treasury.    These  are  facts  which,  if  material  to  charge  the  surety,  should 

2^ 


LIABILITY  OF  SUEETIBa— EXPIRATION  OF  TERM.  §566. 

have  been  proved  and  not  left  to  presamptioa  or  conjecture ;  and  even  if  we 
were  to  presume  all  this,  and  believe,  without  proof,  that  the  government  trans- 
mitted  the  drafts  to  Meigs,  and  that  he  received  the  moneys  from  the  assistant 
treasurer,  there  is  no  evidence  that  the  money  came  to  the  hands  of  King.  We 
are  not  prepared  to  admit  that  the  transfer  of  moneys  by  the  government  to 
the  agent  of  the  officer  is  equivalent  to  a  transfer  to  the  officer  himself,  so  far 
as  the  liabilit3'  of  the  surety  is  concerned.  The  fidelity  or  responsibility  of  the 
agent  through  whom  the  government  may  see  fit  to  thus  transfer  the  public 
money  is  not  within  the  oblig$Ltion  assumed  by  the  surety  in  the  official  bond. 
He  is  responsible  only  for  all  moneys  which  came  into  the  hands  of  the  officer 
while  in  office,  and  which  he  subsequently  fails  to  account  for  and  pay  over. 
12  Wheat,  505  (§§  671-673,  infra).  The  questions,  therefore,  put  to  the  jury 
as  to  drafts  drawn  by  King  upon  the  government,  and  of  moneys  having  been, 
raised  upon  them  during  his  term  of  office,  out  of  which  he  had  obtained  the 
credits  given  in  the  treasury  transcripts,  and  of  the  subsequent  payment  of  the 
drafts  by  the  government^  were  entirely  hypothetical,  unsupported  by  the  evi- 
dence in  the  case,  and,  of  coarse,  whichever  way  found,  laid  no  foundation  for 
the  inference  stated  in  the  instructions,  that  the  surety  could  not  claim  these 
credits,  and  would  be  liable  for  all  moneys  in  the  hands  of  the  officer  at  the 
expiration  of  his  office  not  thus  applied. 

§  565.  A  surety  on  an  official  bond  is  only  responsible  for  moneys  which  came 
into  the  hands  of  his  principal  before  his  term,  expired. 

As  the  case  has  been  very  imperfectly  tried  and  must  be  set  down  for  another 
trial,  we  shall  make  no  observations  concerning  it  in  anticipation  of  the  facts 
that  may  be  proved  on  the  part  of  the  government,  except  to  say  that,  in  order 
to  charge  the  surety  for  the  default  of  the  officer,  it  must  appear  from  the  evi- 
dence that  the  public  moneys  in  question  came  into  his  hands,  either  in  point 
of  fact  or  in  judgment  of  law,  previous  to  the  time  when  the  term  of  office 
expired.    Judgment  reversed,  venire  de  novo. 

ITGILL  V.  BANK  OF  UNITED  STATES. 
(12  Whoaton,  511-^15.    1827.) 

Opinion  by  Mb.  Justice  Johnson. 

Statement  of  Factts. —  This  cause  comes  up  by  writ  of  error  from  the  circuit 
court  of  the  United  States,  held  for  the  district  of  Connecticut,  in  which  the 
defendants  here  obtained  a  judgment  against  the  plaintiffs,  upon  a  penal  bond, 
in  which  M'Gill  was  principal,  the  other  defendants  sureties.  M'Gill  was 
cashier  of  one  of  the  branches  of  the  Bank  of  the  United  States,  and  this  bond 
was  given  in  the  penal  sum  of  $50,000,  conditioned  for  the  due  performance  of 
that  office.  The  replication  sets  out  a  great  variety  of  breaches,  and  the  cause 
was  decided  below  upon  a  special  verdict,  by  which  was  found  for  the  plaintiffs 
the  sum  of  $66,548,  consisting  of  a  variety  of  items,  upon  which  interest  is 
charged  severally  from  the  date  of  the  embezzlement  or  other  breach  to  the 
time  of  finding  the  verdict. 

The  verdict  then  finds  two  payments,  one  of  $20,000,  made  by  one  of  the 
sureties  on  the  16th  of  December,  1820,  the  other  of  $500,  made  by  another  of 
the  sureties  on  the  22d  of  December,  1820,  on  which  they  also  calculate  inter- 
est to  the  date  of  the  verdict,  and,  deducting  the  amount  of  principal  and  iur 
terest,  strike  a  balance  of  $43,182.50.    It  also  finds  the  following  facts :    "  That 
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the  president  and  directors  of  the  Bank  of  the  United  States,  on  the  27th 
of  October,  1820,  at  Philadelphia,  passed  the  following  resolution,  to  wit: 
^  Whereas,  it  appears,  by  the  report  of  a  committee  of  the  office  of  discount  and 
deposit  at  Middletown,  that  Arthur  W.  M'Gill,  cashier  of  that  office,  has  been 
guilty  of  a  gross  breach  of  trust,  in  knowingly  suffering  overdrafts  to  be  made 
by  individuals;  also,  by  making  overdrafts  himself;  therefore,  resolved,  that 
A.  W.  M'Gill,  cashier  of  the  office  at  Middletown,  be  and  he  is  hereby  sus- 
pended from  office  till  the  further  pleasure  of  the  board  be  known.  On  motion, 
resolved,  that  the  president  of  the  office  at  Middletown  be  authorized  and  re- 
quested to  receive  into  his  care  from  A.  W.  M'Gill,  the  cashier,  the  cash,  bills 
discounted,  books,  papers  and  other  property  in  said  office,  and  to  take  such 
measures  for  having  the  duties  of  cashier  discharged  as  he  may  deem  expedi- 
ent.' " 

Which  resolutions  were  immediately  transmitted  by  mail  to  the  president  of 
the  Middletown  office,  who  received  them  on  the  morning  of  Sunday,  the  29th 
of  the  month,  but  did  not  communicate  them  to  M^Gill  until  the  afternoon  of 
the  30th,  between  the  hours  of  four  and  five  in  the  afternoon.  It  then  finds 
that  all  the  breaches  were  incurred  before  the  30th,  and  goes  on  to  find  alter- 
natively, so  as  to  enable  the  court  to  give  judgment,  according  to  its  views  of 
the  law,  as  between  the  parties.  There  appear  to  have  been  various  questions 
argued  in  the  court  below,  some  of  which  were  decided  for  the  plaintiff,  some 
for  the  defendant ;  but  as  the  plaintiff  below  seeks  an  affirmance  of  the  judg- 
ment, and  has  not  sued  out  a  writ  of  error,  it  follows  that  we  confine  ourselves 
to  those  points  only  which  were  decided  against  the  plaintiff  here.  These  were 
two,  one  of  them  going  to  the  whole  right  to  recover,  the  other  to  the  applicar 
tion  of  the  payments  towards  the  discharge  of  the  sum  to  be  recovered. 

§  566.  Suspension  from  office  is  not  removal.  The  sureties  of  an  officer  are 
not  released  from  their  obligation  by  a  suspension  of  their  principal^  but  by  his 
actual  removal,  {a) 

The  first  of  these  was  whether  the  sureties  were  not  discharged  ipso  facto 
from  further  liability,  by  the  resolution  of  the  parent  bank,  on  the  27th ;  or,  if 
not  on  that  day,  then  on  the  29th,  the  day  on  which  it  was  received  at  Middle- 
town  by  mail.  If  discharged  on  either  of  those  days,  it  would  follow  that  the 
plaintiffs  below  could  not  have  judgment,  since  the  finding  was  up  to  the  day 
following.  We  are  unanimously  and  decidedly  of  opinion  that  the  ground  as- 
sumed by  the  defendants  below  cannot  be  maintained.  What  was  there  in  the 
resolutions  of  the  parent  bank  to  discharge  the  obligors  at  all  from  their  lia- 
bility? The  resolution  was  only  to  suspend,  and  this  implies  the  right  to 
restore.  The  cashier's  salary  went  on,  and  had  the  board  rescinded  their 
resolution,  what  necessity  would  there  have  existed  for  a  redelivery  of  his 
bond?  But  there  is  no  necessity  for  placing  the  decision  on  this  ground,  since, 
notwithstanding  the  resolution  of  the  board  is  expressed  in  the  present  tense,  a 
future  operation  must  necessarily  be  given  it,  from  a  cause  that  could  not  be 
overcome,  the  distance  of  the  parties  from  each  other.  Time  became  indis- 
pensable to  giving  notice,  and  the  day  on  which  the  communication  reached 
the  president  of  the  Middletown  Bank  was  a  day  not  to  be  profaned  by  the 
business  of  a  bank.  There  was,  then,  no  obligation  to  deliver  the  notice  and 
dispossess  the  cashier  until  the  30th,  and  the  law  makes  no  fractions  of  a 
day. 

(a)  AfHriTiing  the  ruling  in  Bank  of  United  States  v.  Magill,*  1  Paine,  661.    See  S  6^  infra. 
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§  667.  Sureties  are  discharged  from  a  judgment  for  the  penalty  of  their  bond 
ttpon  payment  of  the  debt  equitably  due^  interest  and  costs. 

The  court  below,  in  applying  the  payments,  directed  them  to  be  deducted 
from  the  penalty  of  the  bond,  and  then  gave  interest  upon  the  balance  thus 
resulting.  This,  with  the  exception  of  the  interest,  was  the  most  favorable  ap- 
plication possible  for  the  defendants  below ;  and  the  interest  on  the  balance 
having  been  only  allowed  from  the  date  of  the  suit,  and  the  sum  thus  ascer- 
tained falling  short  of  the  penalty  of  the  bond,  we  think  the  defendant  below 
has  nothing  to  complain  of.  It  will  be  discovered,  by  reference  to  dates,  that 
the  payments  here  made  preceded  the  institution  of  the  suit,  and,  although 
made  by  the  sureties,  they  were  made  severally,  for  anything  that  appears  to 
the  contrary  from  the  verdict.  Technically,  then,  the  judgment  to  be  entered 
would  have  been  a  judgment  for  the  penalty  of  the  bond,  and,  in  applying  the 
partial  payment,  the  court  would  have  been  governed  by  those  principles  which 
have  been  transferred  in  practice  from  the  courts  of  equity  to  the  courts  of 
law,  in  deciding  on  what  terms  a  party  shall  be  released  from  the  penalty  of 
his  bond.  These  always  are,  on  payment  of  principal,  interest  and  costs ;  and 
it  can  constitute  no  objection  to  the  application  of  this  principle  to  the  case  of 
these  obligors,  that  no  interest  was  allowed  them  during  the  short  interval  be- 
tween the  payment  and  the  suing  out  of  the  writ,  since  the  breaches  were 
incurred  long  before,  and  interest  for  the  same  period  is  refused  to  the  bank. 

Judgment  affirmed  with  six  per  cent,  interest 

g  568.  Expiration  of  term.— A  resignation  by  a  public  officer,  to  take  effect  when  his  suo- 
oeasor  shaU  be  appointed,  does  not  release  the  sureties  on  his  official  bond  for  liability  for  the 
acts  of  their  principal  for  the  time  he  actually  remains  :'a  office  thereafter.  United  States  v. 
Wright,*  1  McL.,  509. 

§  569.  It  was  provided  by  the  articles  of  an  association,  that  directors  should  be  chosen  for 
one  year,  who  should  appoint  an  agent  to  hold  office  during  the  pleasure  of  the  board,  and 
give  bond  for  the  faithful  discharge  of  his  duties.  It  was  held  that  the  sureties  were  liable  on 
such  a  bond  for  the  defaults  of  the  agent  happening  after  the  board  appointing  him  had  gone 
out  of  office.    Anderson  v.  Longden,*  1  Wheat.,  85. 

g  570.  Under  the  tenth  section  of  the  act  of  congress  of  March  8, 1858,  the  sureties  on  the 
official  bond  of  a  register  and  receiver  of  a  land  office  in  Nebraska  are  liable  for  moneys  re- 
ceived by  their  principal  while  holding  over  after  his  original  term,  and  before  his  successor  is 
appointed.    United  States  v.  Jameson,*  8  McC,  620. 

g  571.  Where  an  officer  is  appointed  for  a  definite  term  sureties  on  his  bond  are  not  liable 
for  moneys  coming  into  his  hands  after  the  expiration  of  such  term.  United  States  v.  Spen- 
cer,* 2  McL.,  265. 

g  572.  The  condition  of  the  bond  of  a  cashier  of  a  branch  bank  was  for  the  faithful  per- 
formance of  his  duties  during  the  time  he  should  hold  his  office  of  cashier.  On  October  27th, 
he  was  suspended  from  office,  by  resolution  of  the  board  of  directors  of  the  paront  bank,  for 
misconduct,  and  the  president  of  the  branch  bank  was  directed  to  receive  from  him  the  prop- 
erty of  the  bank  and  arrange  temporarily  for  the  discharge  of  the  office  of  cashier.  The 
leeolution  was  transmitted  to  the  president  of  the  branch  bank,  and  he  received  it  on  Sun- 
day, the  29th  of  October,  and  communicated  it  to  the  cashier  on  October  80th,  and  on  that  day 
received  into  his  own  care  the  property  in  the  bank.  HeM^  that  the  sureties  of  the  cashier 
were  responsible  for  moneys  embezzled  by  him  between  the  27th  and  30th  of  October.  '  Bank 
of  United  States  v.  Magill,*  1  Paine,  661. 

8.   Second  Term  of  Principal. 

SuiocARY  —  Defalcation  at  time  of  execution  of  second  bond,  §  578. —  Estoppel  by  recital  of 
appointment^  g  574 — Money  in  hand  at  time  of  reappointment,  §  575. —  Not  lialie 
beyond  term,  %  Gflf^.— Appropriation  of  payments,  §  577.—  Cashier  re-elected,  §  578. 

g  57t.  Where  an  officer  who  is  reappointed  and  gives  a  new  bond  has  converted  moneys 
joceived  during  the  former  term  to  his  own  use  at  the  time  of  the  reappointment  and  execu- 

245 


^ 


$g  574-679.  BONDS  —  PENAL. 

tion  of  the  bond,  the  first  set  of  sureties  and  not  the  second  are  liable  for  such  defalcation ; 
and  in  an  action  on  the  second  bond  the  burden  of  proof  is  on  the  sureties  to  show  that  the 
misappropriation  took  place  before  the  execution  of  the  new  bond.  Bruce  v.  United  States, 
^579-588. 

§  574.  The  obligors  in  an  official  bond,  which  recites  the  appointment  of  the  principal,  are 
estopped  to  deny  it,  and  the  government  need  not  produce  the  officer's  commission.    Ibid, 

%  575.  If  an  officer,  at  the  time  of  being  reappointed  and  giving  a  new  bond,  has  moneys  in 
his  hands  which  he  received  during  the  former  term,  he  is  bound  to  apply  and  account  for 
such  moneys  under  his  second  commission,  and  his  sureties  on  his  second  bond  are  liable 
therefor.    Ibid, 

§  576.  Where  a  person  is  appointed  to  office  for  a  fixed  term,  at  the  end  of  which  the  office 
becomes  vacant  and  must  be  filled  by  a  new  appointment,  though  the  principal,  if  reappointed, 
is  liable  for  all  moneys  coming  into  his  hands  at  any  time,  yet,  80  far  as  the  liability  of  the  sure- 
ties on  his  official  bond  is  concerned,  the  different  terms  for  which  the  officer  may  be  appointed 
are  as  separate  and  distinct  as  if  a  different  individual  had  filled  each  of  them,  and  they  are 
not  bound  for  the  acts  of  their  principal,  either  prior  or  subsequent  to  the  term  for  which  the 
bond  was  given.     United  States  v.  Eckford,  g§  584-587. 

§577.  The  general  doctrine  of  the  appropriation  of  payments  does  not  apply  in  the  case  of 
■payments  made  by  a  public  officer  to  the  treasury  department,  where  the  rights  of  sureties 
.under  distinct  obligations  intervene.  Payments  made  of  moneys  accruing  and  received  dur- 
ing the  current  term  are  to  be  applied  to  the  indebtedness  of  the  officer  for  that  term,  and 
moneys  received  from  obligations  arising  from  a  prior  term  are  to  be  applied  to  extinguish 
indebtedness  then  accruing.    Ibid, 

§578.  A  state  statute  provided  that  the  officers  of  savings  banks  should  hold  office  for  "  one 
year,  and  until  their  successors  ai'e  elected  and  qualified."  Under  this  law  a  cashier  was 
elected  and  gave  a  bond.  At  the  end  of  the  year  he  was  re-elected  and  continued  to  perform 
the  duties  of  his  office,  but  without  giving  a  new  bond.  He/d,  that  the  cashier  was  elected  for 
an  annual  term,  and  that  his  erureties  were  not  liable  for  defalcations  occurring  after  the  expi- 
ration of  the  term  for  which  the  bond  was  given.    Harris  v.  Babbitt,  §§  588,  589. 

[Notes.— See  §590.] 

BRUCE  V.  UNITED  STATES. 
(17  Howard,  487-448.     1854) 

Opinion  by  Taney,  C.  J. 

Statement  of  Facts. —  The  writ  of  error  in  this  case  is  brought  upon  a 
judgment  obtained  by  the  United  States  in  the  circuit  court  for  the  district  of 
Missouri.  It  appears  that  Bruce,  one  of  the  plaintiffs  in  error,  was  appointed 
agent  for  the  Sioux  tribe  of  Indians,  in  1844,  and  gave  the  bond  on  which  this 
suit  was  brought  for  the  faithful  performance  of  his  official  duty.  Franklin 
Steele,  the  other  plaintiff  in  error,  and  John  Atchison  were  sureties  in  the  bond ; 
and  Atchison  having  died,  pending  the  suit  in  the  circuit  court,  it  abated  as  to 
him,  and  the  judgment  in  favor  of  the  United  States  was  rendered  against  the 
plaintiffs  in  error.  The  breach  assigned  is,  that  there  was  a  balance  in  Bruce's 
hands  on  the  1st  of  July,  1848,  of  $10,191.69,  which  he  refused  to  turn  over  and 
pay  to  the  United  States  when  required  to  do  so.  Bruce  had  held  the  same 
appointment  for  four  years  before  he  received  the  one  of  which  we  are  now 
speaking;  and  his  account  with  government  begins  in  May,  1840. 

At  the  trial  the  United  States  offered  in  evidence  a  transcript  from  the  books 
of  the  treasury  department,  stating  the  account  of  Bruce  from  the  time  of  his 
first  appointment.  According  to  this  account,  the  balance  above  mentioned  was 
due  to  the  United  States,  but  Bruce  claimed  various  additional  credits,  amount- 
ing altogether  to  $6,931.68,  which  has  been  disallowed  or  suspended  by  the 
accounting  officers,  as  appears  by  the  closing  account,  usually  called  the  state- 
ment of  differences. 

§  579.  Transcripts  of  accounts  in  the  war  and  navy  departments  are  admisst" 
hie  in  evidence,  hut  not  conclusive  in  an  action  on  an  official  hond. 

The  United  States  further  offered  the  transcript  of  a  letter  from  the  second 
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auditor,  whose  duty  it  was  to  settle  this  account,  addressed  to  Brace,  stating 
the  balance  due  from  him,  according  to  the  settlement  in  the  auditor's  office, 
and  inclosing  him  the  statement  of  differences  above  mentioned,  and  directing 
him  to  turn  over  to  his  successor  in  office  the  balance  of  the  public  money  in 
his  hands;  and  also  offered  the  deposition  of  his  successor,  stating  that  he  had 
made  the  demand,  but  that  Bruce  had  failed  to  comply  with  it.  The  defend- 
ants, therefore,  objected  to  the  admissibility  of  this  evidence,  but  the  court 
overruled  the  objection,  and  this  constitutes  the  first  exception  in  the  case. 
The  objection  is  stated  in  general  terms,  and  applies  to  the  whole  evidence  of- 
fered by  the  United  States,  without  pointing  out  the  particular  ground  of  the 
objection.  But  we  understand  from  the  argument  here,  that  the  defendants 
in  the  court  below  supposed  that  the  transcript  from  the  books  of  the  treasury 
was  not,  of  itself,  evidence  that  he  received  the  several  sums  of  money  charged 
against  him,  and  that  authenticated  copies  of  his  receipts  ought  to  have  accom- 
panied the  transcript.  But  this  objection  cannot  be  maintained.  The  act  of 
1797  provides  that  a  transcript  from  the  books  and  proceedings  of  the  treasury, 
certified  by  the  register,  and  authenticated  under  the  seal  of  the  department, 
shall  be  admitted  in  evidence.  And  the  act  of  March  3, 1817  (3  Stats,  at  Large, 
366),  directs  that  all  accounts  whatever  in  which  the  United  States  are  con- 
cerned, either  as  debtors  or  creditors,  shall  be  settled  and  adjusted  in  the  treasury 
department.  The  act  makes  the  auditors  and  comptrollers,  by  whom  the  ac- 
counts in  the  war  and  navy  departments  are  settled,  officers  of  the  treasury 
department.  And  the  provision  above  mentioned  in  the  act  of  1797,  in  rela- 
tion to  transcripts  from  the  books  and  proceedings  in  the  treasury,  is  extended 
to  the  accounts  of  the  war  and  navy  departments;  and  the  certificates  of  the 
auditors  respectively  charged  with  the  settlement  of  these  accounts  are  to  have 
the  same  effect  as  that  directed  in  the  former  act  of  congress  to  be  signed  by 
the  register.  The  accounts  in  question  belonged  to  the  war  department,  dur* 
ing  the  period  of  Bruce's  agency,  and  were  adjusted  and  certified  by  the 
proper  officers.  There  could,  therefore,  be  no  objection  to  the  evidence  on  that 
score.  Nor  do  we  see  how  any  valid  objection  can  be  made  to  the  items 
charged  against  Bruce  in  the  transcript.  The  books  of  the  accounting  officer 
necessarily  contain  the  charges  against,  as  well  as  the  credits  of,  the  disbursing 
officer.  The  accounts  could  not  be  adjusted  on  the  books  in  any  other  manner; 
and  the  transcript,  or,  in  other  words,  the  copy  of  the  entire  account  as  it 
stands  on  the  books  (which  must  include  debits  as  well  as  credits),  is  made  evi- 
dence by  the  law.  Kor  do  we  see  any  reason  for  restricting  the  words  of  the 
acts  of  congress  within  narrower  limits  than  the  words  plainly  imply.  The 
accounts  are  adjusted  by  public  sworn  officers,  bound  to  do  equal  justice  to 
the  government  and  the  individual.  They  are  records  of  the  proper  depart- 
ments, and  always  open  to  the  inspection  of  the  party  interested.  And,  after 
all,  the  transcript  is  only  prima  facie  evidence;  and,  if  the  party  disputes  any 
of  the  charges  against  him,  it  is  in  his  power,  by  a  proper  application  to  the 
court,  supported  by  sufficient  evidence,  to  obtain  the  original  vouchers  on  which 
he  was  charged,  if  necessary  to  his  defense,  and  to  show  that  the  debit  against 
him  is  erroneous. 

§  680.  such  transcripts  are  not  evidence  of  charges  outside  of  the  oT' 

dinary  and  regrdar  operations  of  government 

If,  indeed,  it  appeared  on  the  face  of  the  account  that  an  item  was  charged 
against  him  which  had  not  come  to  his  hands  in  the  regular  and  ordinary  op- 
erations of  the  government,  and  of  which,  therefore,  the  accounting  offlcera 
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could  have  no  official  knowledge,  the  transcript  would  not  be  evidence  to  sup- 
port that  charge.  But  no  such  debit  is  found  in  this  transcript;  for  according 
to  the  regular  and  ordinary  practice  of  the  government,  in  cases  of  this  descrip- 
tion, the  agent  receives  from  his  predecessor  in  the  office  the  money  and  prop- 
erty remaining  in  his  hands;  and  other  funds,  which  it  may  be  his  duty  to 
disburse,  are  sometimes  sent  through  the  general  superintendent  at  St.  Loui^ 
sometimes  by  a  treasury  draft,  forwarded  directly  to  himself,  and  sometimes 
through  the  agency  of  a  military  or  other  officer  of  the  government.  And 
these  advances  pass  through  the  proper  offices  of  the  treasury  and  war  depart- 
ments (now  through  the  department  of  the  interior),  and  the  agent  is  charged 
upon  his  own  receipts  and  warrants,  issued  in  his  favor.  This  appears  to  have 
l)een  done  in  the  case  before  us.  Every  payment  or  advance  to  him  is  sepa- 
rately charged,  and  the  time  when  it  came  to  his  hands,  as  well  as  the  name  of 
the  person  from  whom  he  received  it.  The  copies  of  his  receipts,  or  of  the 
vouchers  for  the  charge,  would  have  given  him  no  further  information;  and  the 
acts  of  congress  above  referred  to  do  not  require  them  to  be  annexed  to  or  ac- 
company the  account,  but,  in  plain  and  unambiguous  terms,  make  the  tran- 
script itself  evidence. 

Cases  analogous  to  this  have,  on  several  occasions,  come  before  the  court,  and 
have  all  been  decided  upon  the  construction  of  the  acts  of  congress  above  stated. 
Smith  V.  United  States,  5  Pet.,  292;  Cox  v.  United  States,  6  id.,  202  (§§  401-404, 
supra);  and  Hoyt  v.  United  States,  10  How.,  109,  are  all  in  point.  And  the 
cases  of  The  United  States  v.  Buford,  3  Pet.,  29,  and  United  States  v.  Jones, 
8  id.,  376,  which  are  sometimes  supposed  to  maintain  a  contrary  doctrine,  are 
perfectly  consistent  with  the  other  decisions  and  with  the  one  now  given.  For 
in  the  case  of  The  United  States  v.  Buford  (who  was  a  deputy  commissary), 
the  money  had  been  placed  in  his  hands  by  Morrison,  who  was  a  deputy  quar- 
termaster, without  authority  and  contrary  to  his  duty,  and  the  accounting 
officers  refused  to  credit  it  in  Morrison's  account.  Upon  application  to  con- 
gress, however,  a  law  was  passed  authorizing  the  accounting  officers  to  allow 
the  credit,  upon  receiving  from  Morrison  an  assignment  to  the  United  States  of 
all  his  right  to  the  money  mentioned  in  the  receipt,  which  he  had  taken  from 
Buford  when  he  advanced  him  the  money.  Morrison  made  the  assignment  ac- 
cordingly, and  thereupon  an  account  was  stated  on  the  books  of  the  treasury, 
charging  Buford  as  debtor  to  Morrison  for  the  amount  advanced  to  him.  And 
A  transcript  from  this  account  was  offered  in  evidence.  It  is  set  out  in  the 
report  of  the  case,  and  it  is  evident  that  this  account  was  not  within  the  letter 
or  spirit  of  the  act  of  congress.  It  certainly  could  not  prove  the  receipt  of 
Buford,  for  the  whole  transaction  was  outside  of  the  regular  operations  of  the 
government,  and  the  accounting  officers  could  not  be  presumed  to  have  any 
official  knowledge  of  the  unauthorized  transactions  between  the  parties.  And 
so,  again,  as  to  the  case  of  The  United  States  v.  Jones,  who  was  surety  in  the 
bond  of  an  army  contractor.  The  transcript  contained  charges  against  the 
contractor  for  bills  of  exchange,  drawn  by  him  and  paid  to  other  persons. 
The  court  regarded  this  operation  as  not  within  the  ordinary  mode  of  proceed- 
ing in  the  department,  and  that  the  accounting  officers  could  not  be  presumed 
to  have  any  knowledge  of  the  drawing  of  those  bills,  or  of  their  indorsement 
to  others,  and  thereupon  rejected  these  items.  It  will  be  seen,  therefore,  that 
the  cases  of  The  United  States  v.  Buford  and  United  States  v.  Jones  are  dis- 
tinguishable from  the  present  case,  as  well  as  from  the  other  cases  above 
referred  to,  and  stand  on  different  ground.    Indeed,  none  of  the  debits  in  the 
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transcript  appear  to  have  been  disputed  by  the  plaintiffs  in  error,  and  no  excep- 
tion was  taken  to  any  one  of  them.  The  statement  of  differences  between  the 
accounting  officers  and  Bruce  shows  that  there  was  no  difference  as  to  the 
amount  with  which  he  was  chargeable.  The  difference  consisted  in  a  variety 
of  credits  which  he  claimed,  and  which  had  been  suspended  or  refused  at  the 
treasury ;  and  the  testimony  offered  by  him  after  his  objection  to  the  transcript 
had  been  overruled,  and  the  document  admitted  in  evidence  was  altogether 
directed  to  support  the  credits  he  claimed,  and  not  to  impeach  any  one  of  the 
debits  against  him.  The  circuit  court  were,  therefore,  right  in  overruling  his 
objection  to  the  testimony  offered  by  the  United  States. 

We  proceed  to  the  next  exception.  After  the  testimony  on  both  sides  was 
closed,  the  plaintiffs  in  error  asked  for  the  following  instructions  to  the  jury, 
all  of  which  were  refused  and  the  direction  which  follows  them  given :  '<  1.  That 
unless  they  believe,  from  the  evidence,  that  Bruce  was  legally  appointed  and 
commissioned  as  such  Indian  agent,  they  will  find  for  defendant  Steele; 
and  they  are  further  instructed  that  the  commission,  or  a  legally  certified  copy 
thereof,  is  the  highest  and  best  evidence  thereof.  2.  If  the  jury  find,  from  the 
evidence,  that  Bruce  was  a  defaulter  at  the  time  of  the  execution  6t  the  bond 
sned  on,  they  will  find  for  defendant  Steele  to  the  extent  of  such  pre-existing 
default.  8.  Defendant  Steele  is  not  liable  for  any  defalcation  existing  on  the 
part  of  Bruce  prior  to  the  29th  of  August,  1844.  4.  Defendant  Steele  is  not 
liable,  as  the  surety  of  Bruce,  for  any  money  received  by  Bruce  before  he  was 
sub-Indian  agent.  5.  The  original  receipts  of  Bruce,  or  certified  copies  of  the 
originals  on  file,  are  the  best  evidence  of  any  moneys  received  by  him,  and  the 
jury  will  disregard  the  transcript  of  accounts  from  the  books,  unless  they 
believe  it  was  out  of  the  power  of  plaintiff  to  produce  the  receipts  or  certified 
copies  thereof." 

These  instructions  were  all  refused,  and  "  the  court  directed  the  jury  that  if, 
when  Bruce  was  reappointed  agent,  in  1844,  he  had  moneys  in  his  hands  of  the 
United  States  which  he  received  as  agent  under  his  previous  commission,  then 
he  was  bound  to  apply  and  account  for  such  moneys  under  the  second  commis- 
sion, and  his  sureties  are  bound  under  the  bond  which  is  sued  on.  But  if 
Bruce  had  appropriated  the  moneys  received  under  the  previous  commission 
to  his  own  use  when  this  bond  was  given,  then  the  first  set  of  sureties  are 
responsible  for  the  moneys  thus  illegally  appropriated,  and  these  defendants 
are  not  liable,  and  the  burden  of  proof  is  on  the  defendants  to  show  that 
Bruce  had  illegally  appropriated  the  moneys  before  the  bond  sued  on  was 
given." 

§  681.  Sureties  in  an  official  hand  are  estopped  from  dispiUing  the  legal 
ajjpdntment  of  their  jn'incipal. 

We  think  the  court  were  right  in  refusing  the  prayers  and  in  giving  this  in- 
struction. In  relation  to  the  first  instruction  asked  for,  it  certainly  was  not 
necessary  for  the  government  to  produce  the  commission  of  Bruce  or  a  certified 
copy.  The  bond  upon  which  the  suit  was  brought  recites  that  he  was  ap- 
pointed Indian  agent,  and  the  obligors  in  the  bond  are,  therefore,  estopped  from 
denying  it.  And  as  to  the  fifth,  it  is  but  a  repetition  of  the  objection  to  the 
transcript  which  we  have  already  disposed  of. 

§  583.  An  officer  having  money  of  the  government  in  his  hands  when  re- 
appointed is  hound  to  account  for  it  under  his  last  appointment. 

And  as  relates  to  the  second,  third  and  fourth,  we  think  the  court  was  right 

in  refusing  them,  and  giving  the  instruction  as  above  stated.    When  Bruce 
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received  his  seoond  commission,  if  any  money  or  property  which  he  received  in 
his  former  term  of  office  still  remained  in  his  hands,  he  was  bound  to  apply  and 
account  for  it  under  the  appointment  he  then  received. 

§  588.  Sureties  in  an  ojfioial  hand  are  responsible  for  moneys  received  hy  their 
principal  in  a  former  term  and  remaining  in  his  hands  when  they  hecome  suck 
sureties. 

The  terms  of  the  bond  clearly  require  it,  and  his  sureties  are  bound  for  it. 
It  was  so  much  money  in  his  hands  to  be  disbursed  and  applied  under  his 
second  appointment.  Indeed,  if  it  were  otherwise,  the  government  would  have 
no  security  for  it.  For,  if  it  was  not  wasted  or  misapplied  during  his  first 
official  term,  but  still  remained  in  his  hands  to  be  applied  according  to  his 
official  duty,  the  sureties  in  his  first  bond  would  not  be  liable.  For  there  would 
in  that  case  be  no  default  or  breach  of  duty  in  that  term  of  office ;  and  if 
afterwards  wasted  or  misapplied,  it  would  be  a  breach  of  daty  in  that  official 
term  for  which  Steele  was  one  of  his  sureties.  Undoubtedly  the  sureties  in  the 
second  term  of  office  are  not  responsible  for  a  default  committed  in  his  first. 
But  if  any  part  of  the  balance  now  claimed  from  him  was  misapplied  during 
that  period,  it  was  incumbent  on  the  plaintiffs  in  error  to  prove  it.  No  officer, 
without  proof,  will  be  presumed  to  have  violated  his  duty ;  and  if  Bruce  had 
done  so,  Steele  had  a  right,  under  the  opinion  ot  the  circuit  court,  to  show  it, 
and  exonemte  himself  to  that  amount ;  but  it  could  not  be  presumed  merely 
because  there  appears  by  the  accounts  to  have  been  a  balance  in  his  hands  at 
the  expiration  of  his  first  term.  We  see  no  error  in  the  opinions  of  the  circuit 
court,  and  the  judgment  must  therefore  be  affirmed. 

UNITED  STATES  v.  ECKFORD. 
(1  Howard,  350-264.     1843.) 

OERTiricATfi  OF  DIVISION  f  rom  U.  S.  Circuit  Court,  Southern  District  of  New 
York. 

Opinion  by  Mr.  Justice  McLean. 

Statement  op  Facts. —  This  action  was  commenced  in  the  circuit  court  for 
the  southern  district  of  New  York,  against  the  sureties  of  Swartwout,  late  col- 
lector of  the  customs  at  that  city.  Swartwout  was  appointed  collector  by  the 
president,  the  1st  of  May,  1829,  and  continued  to  serve  under  such  appointment 
until  the  28th  of  March  ensuing.  On  the  29th  March,  1830,  his  nomination 
was  sanctioned  by  the  senate,  and  he  continued  to  serve  in  the  office  of  col- 
lector four  years.  On  the  29th  March,  1834,  he  was  again  appointed  by  the 
president  and  senate  for  the  term  of  four  years.  Under  each  of  the  above 
appointments  he  gave  bond  and  security,  which,  after  reciting  his  appointment 
of  collector,  etc.,  provided :  "Now,  therefore,  if  the  said  Samuel  Swartwout 
hath  truly  and  faithfully  executed  and  discharged,  and  shall  continue  truly  and 
faithfully  to  discharge,  all  the  duties  of  the  said  office  according  to  law,  then," 
«tc.     The  bond  on  which  this  suit  was  brought  is  dated  the  22d  June,  1830. 

A  transcript  of  the  accounts  of  Swartwout,  from  the  commencement  to  the 
termination  of  his  service  as  collector,  was  given  in  evidence,  and  also  a  tran- 
script which  purports  to  state  the  responsibilities  arising  under  the  second  term 
of  bis  service.  At  the  commencement  of  his  second  term,  a  large  balance  was 
ohanged  against  him,  arising  under  the  previous  term ;  and,  at  the  commence- 
ment of  the  third  term,  a  balance  was  charged  as  arising  under  the  second 

term. 
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In  the  course  of  the  trial  the  two  foUowiog  points  were  raised,  on  which  the 
judges  were  opposed  in  opinion,  and  the  questions  were  certified  to  this  court: 
^  1.  Whether  the  said  transcript  from  the  books  and  proceedings  of  the  treas- 
ury, given  in  evidence  on  the  part  of  the  United  States  to  show  the  indebtment 
of  said  Swartwout  on  the  28th  of  March,'  1834,  on  which  day  the  second  term 
of  office  of  said  Swartwout  expired,  was  in  this  case  competent  and  legal  evi- 
dence for  that  purpose.  2.  Whether  the  payments  ^ade  by  said  Samuel  Swart- 
wout subsequently  to  the  said  28th  day  of  March,  1834,  should  be  applied  to 
the  discharge  of  his  indebtment  existing  on  the  said  28th  day  of  March,  1834, 
or  accruing  during  his  said  second  term  of  office,  or  whether  such  payments 
should  be  applied  to  the  discharge  of  his  indebtment  accruing  after  that 
time/' 

By  the  act  of  the  2d  of  March,  1799  (1  Stats,  at  Large,  627),  collectors  of  the 
oustoms  are  required,  "  once  in  every  three  months,  or  oftener,  if  directed,  to 
transmit  their  accounts  for  settlement  to  the  officer  or  officers  whose  duty  it 
shall  be  to  make  such  settlement."  From  the  transcripts  in  this  case  and  the 
deposition  of  the  late  comptroller,  it  appears  that,  until  after  1838,  the  accounts 
of  collectors  of  the  customs  were  kept  at  the  treasury  in  one  continued  series 
of  debits  and  credits,  without  regard  to  the  terms  of  the  appointments  or  the 
different  sureties  involved.  By  the  act  of  May  15,  1820,  the  term  of  appoint- 
ment of  collectors  of  the  customs  and  other  officers  named  was  limited  to  four 
years.  Prior  to  that  act  such  appointments  were  made  without  any  limitation 
as  to  time,  except  the  pleasure  of  the  president  The  second  section  of  the  act 
of  3d  March,  1797  (1  Stats,  at  Large,  512),  provides  that,  ^'  in  every  case  of 
delinquency,  where  suit  has  been  or  shall  be  instituted,  a  transcript  from  the 
books  and  proceedings  of  the  treasury,  certified  by  the  register  and  authenti- 
cated under  the  seal  of  the  department,  shall  be  admitted  as  evidence,"  etc. 
By  the  eleventh  section  of  the  act  of  the  3d  March,  1817  (3  Stats,  at  Large, 
367),  the  auditors  of  the  war  and  navy  departments  were  authorized  to  certify 
accounts  the  same  as  the  register. 

§  584,  Sureties  of  a  cdUector  of  etistoms  are  liable  for  money  collected  hy  him 
during  his  teivn  of  office  for  which  they  undertake  as  such  sureties^  but  not  for 
prior  or  subsequent  defalcations. 

Before  the  points  certified  are  examined,  we  will  consider  the  principles  in- 
volved in  the  case.  Under  the  act  of  1820,  collectors  can  only  be  appointed 
for  four  years.  At  the  end  of  this  term  the  office  becomes  vacant  and  must  be 
filled  by  a  new  appointment.  And  each  collector  is  required  to  give  bond  and 
security  on  entering  upon  the  duties  of  his  appointment  in  such  sum  as  shall 
be  designated.  That  the  collector  is  responsible  for  all  moneys  received  by  him 
and  not  accounted  for,  without  reference  to  the  official  terms  he  may  have 
served,  or  to  any  bonds  he  may  have  executed,  is  undoubted.  But  this  is  not 
the  case  with  his  sureties.  They  are  responsible  only  for  the  faithful  perform- 
ance of  his  duties  for  the  term  of  his  appointment.  The  condition  of  the  bond 
is  that  be  hath  performed  his  duties  faithfully,  and  that  he  shall  continue  to 
perform  them.  But  this  condition  does  not  extend  to  his  delinquencies  under 
any  other  appointment.  The  bond  in  question  is  dated  the  22d  of  June,  1830, 
and  relates  to  the  29th  of  March  preceding,  at  which  time  the  term  of  the 
collector  commenced ;  and  its  obligation  extends  to  the  29th  of  March,  1834. 
That  the  sureties  are  not  bound  beyond  this  period  is  too  clear  for  controversy. 
As  regards  their  liability,  it  is  the  same  as  if  Swartwout  had  served  only  the 
term  covered  by  their  bond.    For  the  faithful  performance  of  his  duties  under 
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the  execntive  appointment,  which  preceded  the  above  term,  Swartwout  gave 
bond  and  security;  and  also  under  the  new  appointment  for  four  years,  which 
he  served  from  the  29th  March,  1834.  So  far  as  the  sureties  are  concerned, 
these  terms  are  as  separate  and  distinct  as  if  a  different  individual  had  filled 
each  one  of  them.  The  extent  of  t\ie  obligation  of  the  sureties  being  stated, 
we  are  brought  to  the  inquiry,  "  whether  the  transcript  given  in  evidence  on 
the  part  of  the  United  States  to  show  the  indebtment  of  Swartwout  on  the 
28th  of  March,  1834,  was  legal  evidence?"  The  transcript  is  certified  in  the 
form  required  by  the  act  of  congress.  In  the  argument,  no  objection  was 
stated  as  to  the  mode  of  its  authentication.  But  the  restatement  of  the  account 
by  the  treasury  officers,  showing  the  liabilities  incurred  by  the  collector  during 
the  term  for  which  the  defendants  are  bound  as  sureties,  is  objected  to. 

The  collector  is  also  a  disbursing  officer.  He  is  charged  with  the  bonds  taken 
for  duties,  and  is  credited  for  sums  paid  into  the  treasury,  and  also  for  draw- 
backs  and  other  disbursements  incident  to  his  office,  or  which  have  been  made 
under  the  order  of  the  treasury  department.  But,  from  the  continuous  mode  of 
keeping  his  accounts,  without  regard  to  the  terms  he  may  have  served,  the 
defalcation  within  any  one  term  does  not  appear.  At  the  commencement  of 
each  term,  an  amount  is  charged  against  the  collector,  but  it  may  be  composed 
of  bonds  in  suit,  not  due,  and  deposited  specially,  as  is  found  by  the  items  first 
charged  in  the  general  transcript,  amounting  to  more  than  $11,000,000.  The 
balance  charged,  therefore,  at  the  commencement  of  any  quarter  or  term,  does 
not  show  that  the  collector  is  in  default.  He  may,  indeed,  stand  charged  with 
money  actually  paid  into  the  treasury  by  him,  but  for  which  he  has  received  no 
credit,  as  what  is  called  a  covering  warrant  has  not  been  issued.  Until  this 
shall  be  done,  the  credit  cannot,  by  the  usage  of  the  department,  be  given.  To 
meet  the  necessary  disbursements,  a  sufficient  sum  of  money  should  always  be 
under  the  control  of  the  collector.  And  it  is  understood  to  be  the  usage  of  the 
collector,  under  the  sanction  of  the  department,  to  retain  such  sum.  From,  this, 
it  appears  that  the  general  transcript  affords  no  sufficient  data  on  which  to 
charge  the  sureties  for  any  term  of  office,  where,  as  in  the  present  case,  the 
same  person  has  served  as  collector  several  terms. 

It  is  contended  that  the  duties  of  the  treasury  officers,  charged  with  the  settle- 
ment of  these  accounts,  are  in  their  nature  judicial ;  and  that,  when  an  account 
is  once  settled,  it  is  conclusive  on  the  government,  and  can  only  be  opened  for 
correction  by  a  suit  in  court.  That  in  the  present  case,  as  credits  were  given  in 
the  account  current,  which  more  than  paid  the  moneys  received  within  the  four 
years  under  examination,  the  sureties  must  stand  discharged  of  all  liability. 
And  that,  although  these  payments  were  in  part  made  from  moneys  received 
after  the  expiration  of  the  above  term,  the  credit  must  stand  as  entered.  If 
this  be  a  sound  argument,  by  the  mode  of  keeping  these  accounts  in  the  treas- 
ury department,  all  sureties  of  collectors,  except  those  for  the  last  term,  are  dis- 
charged. And  it  is  supposed  that  this  construction  would  impose  no  hardship 
or  injustice  on  the  last  securities ;  that,  as  the  bond  binds  them  for  the  past  as 
well  as  the  future  conduct  of  the  collector,  they  must  inquire  what  amount  is 
charged  against  him  at  the  commencement  of  the  term  for  which  they  are 
bound.  !Now,  the  retrospective  obligation  of  the  bond  is  as  much  limited  by  the 
term  of  the  new  appointment  as  the  prospective.  And  in  this  view,  it  would 
be  as  logical  and  just  to  hold  that  the  sureties  are  liable  for  defalcations  after 
the  expiration  of  the  term  as  for  those  which  occurred  before  its  commence- 
ment.   There  is  no  such  condition  in  the  instrument.    It  recites  the  new 
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appointment,  and,  by  consequence,  limits  the  obligation  to  the  term  of  office 
fixed  by  law. 

§  585.  Appropriation  of  payments  made  hy  an  officer  holding  consecutive 
terms,  « 

The  rale  as  to  the  appropriation  of  payments  by  debtor  or  creditor  in  the 
ordinary  transactions  of  business  is  earnestly  relied  on  as  applicable  to  the 
present  case.  And  all  the  leading  authorities  on  this  subject  are  referred  to. 
In  the  case  of  Devaynes  v.  Noble,  etc.,  1  Mer.,  606,  the  doctrine  which  governs 
the  application  of  payments  was  elaborately  considered.  But  the  applicability 
of  this  doctrine  is  not  admitted.  We  think  the  rule  established  by  this  court  in 
the  case  of  The  United  States  v.  January,  7  Cranch,  572  (§  595,  infrd)^  is  the 
true  one.  In  that  case  the  court  say:  ''The  debtor  has  the  option  if  he  think 
fit  to  exercise  it,  and  may  direct  the  application  of  any  particular  payment  at 
the  time  of  making  it.  If  he  neglects  to  make  the  application,  the  creditor  may 
make  it;  if  he  also  neglects  to  apply  the  payment,  the  law  will  make  the  appli- 
cation." But  the  court  add :  ''  A  majority  of  the  court  is  of  opinion  that  the 
rule  adopted  in  ordinary  cases  is  not  applicable  to  a  case  where  different  sure- 
ties under  distinct  obligations  are  interested."  The  treasury  officers  are  the 
i^nts  of  the  law.  It  regulates  their  duties,  as  it  does  the  duties  and  rights  of 
the  collector  and  his  sureties.  The  officers  of  the  treasury  cannot,  by  any  exer- 
cise of  their  discretion,  enlarge  or  restrict  the  obligation  of  the  collector's  bond. 
Much  less  can  they,  by  the  mere  fact  of  keeping  an  account  current,  in  which 
debits  and  credits  are  entered  as  they  occur,  and  without  any  express  appropri- 
ation of  payments,  affect  the  rights  of  sureties.  The  collector  is  a  mere  agent 
or  trustee  of  the  government.  He  holds  the  money  he  receives  in  trust,  and  is 
bound  to  pay  it  over  to  the  government  as  the  law  requires.  And  in  the  faith- 
ful performance  of  this  trust  the  sureties  have  a  direct  interest,  and  their  rights 
cannot  be  disregarded.  It  is  true,  as  argued,  if  the  collector  shall  misapply  the 
public  funds,  his  sureties  are  responsible.  But  that  is  not  the  question  under 
consideration.  The  collector  does  not  misapply  the  funds  in  his  hands,  but 
pays  them  over  to  the  government,  without  any  special  direction  as  to  their 
application.  Can  the  treasury  officers  say,  under  such  circumstances,  that  the 
funds  currently  received  and  paid  over  shall  be  appropriated  in  discharge  of  a 
defalcation  which  occurred  long  before  the  sureties  were  bound  for  the  collector, 
and  by  such  appropriation  hold  the  sureties  liable  for  the  amount?  The  state- 
ment of  the  case  is  the  best  refutation  of  the  argument.  It  is  so  unjust  to  the 
sureties,  and  so  directly  in  conflict  with  the  law  and  its  policy  that  it  requires 
but  little  consideration.  If  the  collector  be  in  default  for  a  preceding  term,  it 
is  the  duty  of  the  treasury  department  to  require  payment  from  him  and  his 
sureties  for  that  term.  To  pay  such  defalcation  out  of  accruing  receipts  dur- 
ing a  subsequent  term,  even  with  the  assent  of  the  collector,  would  be  a  fraud 
upon  the  sureties  for  such  term.  The  money  in  the  hands  of  the  collector  is 
not  his  money.  Without  a  violation  of  his  duty,  he  cannot  appropriate  it  as 
such.  He  pays  it  over  in  the  performance  of  his  duty, —  the  duty  which  the 
sureties  have  undertaken  that  he  shall  faithfully  perform.  And  shall  the  sure- 
ties not  be  exonerated  ?  The  collector  has  done  all  that  they  stipulated  he 
should  do.  How,  then,  can  they  be  made  responsible?  It  is  contended  that 
their  responsibility  arises,  not  from  the  default  of  the  collector,  but  from  the 
appropriation  of  fiis  payments  by  the  treasur3^  This,  at  least,  is  the  fair  result 
of  the  doctrine  advanced.  For,  if  such  appropriation  is  properly  made  by  the 
treasury,  in  payment  of  a  defalcation  of  the  collector,  before  the  commence- 
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ment  of  the  oarrent  term,  it  must  fallow  that  the  sureties  for  saoh  term,  are 
responsible  for  the  amount  thus  paid. 

§  a86«  Tlhs  trcmscripts  of  treasvry  accounts  are  prima  fade  evidence  against 
the  surety. 

The  government  must  show  the  amount  of  the  defalcation  of  the  collector 
during  the  term  for  which  the  defendants  were  sureties,  to  charge  them; 
and  this  is  not  done  on  the  face  of  the  general  transcript.  It  is  necessary, 
therefore,  to  have  a  restatement  of  the  account  for  this  purpose.  This  restate- 
ment does  not  falsify  the  general  account,  but  arrfuiges  the  items  of  debits  and 
credits  so  as  to  exhibit  the  transactions  of  the  collector  during  the  four  years 
ia  question.  Whether  this  be  done  by  depositions,  or  in  the  form  of  a  traiv- 
script,  may  not  be  material.  We  think  that  the  transcript  or  restatement  of 
the  account,  as  explained  by  the  depositions,  was  competent  evidence  to  the 
jury.  This  statement,  as  appears  from  the  deposition  of  Tarbutt,  is  defective 
in  not  giving  all  the  credits  to  which  the  collector  was  entitled ;  but  as  it  re- 
lates to  the  matter  in  controversy,  it  is  evidence.  The  jury  will  determine 
what  effect  it  shall  have.  The  amount  charged  to  the  collector,  at  the  com- 
mencement of  the  term,  is  only  prima  facie  evidence  against  the  sureties.  If 
they  can  show,  by  circumstances  or  otherwise,  that  the  balance  charged  in 
whole  or  in  part  had  been  misapplied  by  the  collector  prior  to  the  new  ap- 
pointment, they  are  not  liable  for  the  sum  so  misapplied.  If  the  sum  charg^ 
consists  of  duty  bonds,  the  defendants  may  show  that  the  boi^ds  were  never 
paid.  Thes^  remarks  apply  to  the  sureties  under  every  new  appointment  of 
the  collector,  and  to  the  balance  charged  against  him. 

§  587*  Appropriation  of  payments  made  hy  an  officer  holding  more  than  one 
term  with  different  sureties. 

On  the  29th  of  March,  1834,  a  new  ofScial  term  of  Swartwout  commenced, 
and  new  securities  were  given.  On  that  day  a  large  apparent  balance  was  due 
to  the  government  by  him.  Now  the  inquiry  should  be,  of  what  did  that  bal- 
ance consist?  Did  it  arise  from  a  misapplication  of  the  public  money  during 
the  preceding  term!  If  so,  the  sureties  of  the  preceding  term  are  liable  for 
the  amount  thus  misapplied.  But  if  there  was  no  misapplication  of  the  pub- 
lic money  by  the  collector,  and  he  paid  over  to  the  government,  or  to  its 
order,  all  the  moneys  he  received  during  the  official  term  for  which  the  defend- 
ante  were  his  sureties,  however  such  payments  may  have  been  appropriated 
by  the  treasury,  the  sureties  are  discliarged.  In  answer  to  the  question: 
^'Whether  the  payments  made  by  the  collector  subsequently  to  the  28th  of 
March,  1834:,  should  be  appropriated  in  discharge  of  his  indebtment  on  that 
day  ? "  we  say,  that  so  far  as  such  payments  were  made  of  moneys  accruing 
and  received  in  the  subsequent  term,  they  should  not  be  so  applied.  But  so 
far  as  payments  were  made  in  the  subsequent  term  of  moneys  received  on 
duty  bonds  or  otherwise,  which  remained  charged  to  the  collector  as  of  the 
preceding  official  term,  such  payments  should  be  appropriated  in  discharge  of 
the  indebtment  of  the  collector  for  that  term.  The  sureties  are  only  responsi- 
ble for  a  misapplication  of  the  public  money  during  the  four  years  preceding 
the  29th  of  March,  1834  And  of  course  the  extent  of  this  responsibility  must 
be  shown  by  the  government.  As  before  remarked,  the  court  consider  the 
official  terms  as  distinct  and  separate  in  regard  to  the  sureties,  as  if  differ- 
ent persons  had  served  in  the  three  terms  specified ;  that  the  legal  responsi- 
bilities of  the  sureties  are  not  and  cannot  be  affected  by  any  action  of  the 
treasury  department.    If  liable^  the  sureties  are  mad 3  so  by  their  contract; 
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and  the  governmeat,  being  a  party  to  that  contract^  cannot,  without  the  oon^* 
sent  of  the  defendants,  change  its  legal  or  equitable  efPecU 

Order.  This  cause  came  on  to  be  heard,  etc.,  on  consideration  whereof  it  is 
the  opinion  of  this  court : 

1st.  That  the  transcript  from  the  books  and  proceedings  of  the  treasury, 
given  in  evidence  on  the  part  of  the  United  States,  to  show  the  indebtedness 
of  Samuel  Swartwout  on  the  28th  day  of  March,  1834,  on  which  day  the  sec* 
ond  term  of  office  of  said  Swartwout  expired,  was^  in  this  case,  competent  and 
legal  evidence. 

2d.  That  the  payments  made  by  said  Samuel  Swartwout  subsequently  to  the 
said  28th  day  of  March,  1834,  should  be  appropriated  in  discharge  of  his  in* 
debtedness  on  that  day,  so  far  as  said  payments  were  made  in  the  subsequent 
term  of  moneys  received  on  duty  bonds  or  otherwise,  which  remained  charged 
to  the  collector  as  of  the  preceding  official  term;  but  not  where  such  payments 
were  made  of  moneys  accruing  and  received  in  the  subsequent  term. 

Whereupon  it  is  now  here  ordered  and  adjudged  by  this  court  that  it  be  sa 
certified  to  the  said  circuit  court. 

HARRIS  V.  BABBITT, 
(arcnit  Court  for  Musouri:  4  Dmon,  18&-194.    1877.) 

Opinion  by  Dillon,  J. 

Stat^me^  of  Facts. —  This  is  an  important  case,  alike  in  the  amount  and 
in  the  principles  involved.  It  has  been  very  fully  argued  by  counsel,  who, 
with  commendable  industry,  on  one  side  and  the  other,  have  brought  before 
me  all  the  authorities  touching  the  question  on  which  the  case  turns.  If  my 
engagements  would  permit,  I  would  like  to  look  into  it  further,  and  reduce  my 
views  to  writing.  As  I  may  not  get  time  at  an  early  date  to  do  this,  and  as 
it  is  not  likely  that  further  examination  and  reflection  would  change  my  views^ 
I  proceed  to  dispose  of  the  case  at  this  time. 

The  plaintiff  below.  Babbitt,  is  the  assignee  in  bankruptcy  of  the  Union 
German  Savings  Bank,  and  Harris  and  the  other  defendants,  as  his  sureties, 
are  sued  in  respect  of  the  alleged  liability  of  Harris,  on  his  official  bond,  as^ 
the  cashier  of  that  bank.  The  sureties  alone  defend.  The  bank  is  a  savings, 
bank,  incorporated  under  the  laws  of  this  state,  and  the  statute  contains  a 
provision  applicable  to  this  controversy,  to  which  I  will  refer  presently.  The- 
sureties  make  defense,  and  the  leading  question  in  the  case  is,  whether  they  are 
liable  on  this  bond  for  the  default  of  their  principal,  for  breaches  of  its  condi- 
tion  by  him,  after  the  term  for  which  he  was  elected  had  expired;  and  that 
depends,  primarily,  on  the  question  whether  his  election  in  1872,  and  his  term 
of  office,  are  to  be  considered  aa  annual.  He  was  elected  cashier  on  January 
14,  1872,  for  one  year,  or,  if  the  statute  applies,  for  one  year  and  until  his 
sacoessor  is  elected  and  qualified.  On  January  16,  1873,  there  was  another 
election,  and  he  was  again  elected  by  the  directors  his  own  successor,  hut  he 
n£ver  gave  any  new  bond.  This  suit  is  on  the  bond  originally  given,  dated 
January  16,  1872.  The  by-laws  of  this  institution  provided  for  monthly  meet- 
ings of  the  board  of  directors,  and  if  these  meetings  hsui  been  held  there 
would  have  been  a  regular  meeting  of  the  board  of  directors  on  the  first  Tues- 
day of  February  after  this  new  election  on  January  16,  1873,  and  another 
such  meeting  in  March.    Several  breaches  of  this  bond  are  alleged,  but  all  of 
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them  were  after  the  time  fixed  for  the  February,  1873,  meeting.  Now,  the 
question  is,  whether  the  sureties  on  the  Wnd,  given  in  January,  1872,  are  liable 
for  these  breaches.  The  only  provision  of  statute  applicable  to  this  question 
is  section  3  of  the  act  in  relation  to  savings  banks,  which  is  as  follows:  ^^Tiio 
affairs  and  business  of  any  such  association  shall  be  managed  and  controlled 
by  a  board  of  directors,  not  less  than  five  nor  more  than  thirteen  in  number, 
from  whom  shall  be  designated  by  themselves  a  president,  a  cashier  and  secre- 
tary, who  shall  hold  their  offices  for  one  year^  and  until  their  sriccessors  are  duly 
elected  and  qualified. '^^  There  is  no  provision  of  statute^  so  counsel  on  both 
sides  state,  in  terms  requiring  the  cashier  to  give  a  bond,  but  there  is  a  provis- 
ion of  statute  authorizing  the  directors  to  make  by-laws,  and  these  by-laws 
were  made  by  the  directors,  who  elected  the  cashier,  who  were  the  manag'ing 
officers  of  the  institution,  and  not  by  the  stockholders,  or  by  the  body  of  the 
corporation  at  large.  Among  other  by-laws  ordained  by  the  directors  was  one 
to  this  effect:  *^The  officers  of  the  bank,  before  entering  on  the  duties  of 
their  respective  offices,  shall  execute  to  the  bank  an  obligation,  with  two  or 
more  sureties,  as  follows :    *  Cashier,  $25,000,' "  etc. 

The  bond  in  suit,  dated  January  16,  1872,  is  in  the  penal  sum  of  $25,000, 
with  this  condition:  "The  condition  of  the  above  obligation  is  such,  that^ 
whereas  the  above  named  John  S.  Harris  has  been  duly  elec  ted  cashier  of  the 
Union  German  Savings  Bank,  of  Kansas  City,  Missouri,  now,  therefore,  if  the 
said  John  S.  Harris  shall  faithfully,  honestly  and  impartially  discharge  all  his 
duties  as  such  cashier  of  the  Union  German  Savings  Bank,  of  Kansas  City, 
Missouri,  in  accordance  with  the  provisions  of  law  and  the  charter  and  by-laws 
of  said  bank,  then  this  bond  to  be  null  and  void;  otherwise  to  remain  in  full 
force."  On  the  trial,  the  defendants,  the  sureties,  asked  the  court  to  instruct 
the  jury  as  follows:.  "That  the  oMce  of  the  defendant  Harris,  as  cashier, 
is  an  annual  offi/iCy  and  if  said  Harris  was  elected  cashier  on  the  16th  of 
January,  1873,  that  is,  after  the  year  for  which  this  bond  was  given,  and  if  he 
was  allowed  to  go  on  during  the  remainder  of  the  said  month,  and  in  the 
months  of  February  and  March  following,  without  giving  a  new  bond,  then 
these  sureties  are  not  liable  for  acts  of  said  Harris  after  the  said  new  election ;" 
which  the  court  refused,  and  gave  this:  ^'I  instruct  you  that  the  bond  sued 
on  is  governed  by  the  statute  of  this  state  relating  to  savings  banks,  and  that 
this  bond,  under  the  statute,  should  be  so  construed  as  to  produce  no  inter- 
regnum in  the  office  of  cashier.  I  therefore  instruct  you,  these  sureties  are 
liable  for  said  acts  of  Harris,  cashier,  up  to  the  commencement  of  the  month 
of  March,  1873." 

§  688,  LicMlity  of  sureties  upon  offi/iial  honds;  authorities  cited, 
Kow,  then,  in  the  first  place,  as  to  the  authorities  in  relation  to  the  official 
bonds  of  public  officers :  Under  the  statutes  of  various  states  in  this  country, 
public  officers  are  elected  pursuant  to  statutory  provisions,  which  fix  their 
term  of  office,  and  in  many  cases  they  are  elected  annually.  That  is  the  case  * 
in  all  the  New  England  states.  In  the  !N'ew  England  towns  there  is  an  annual 
meeting,  at  which  the  officers  are  elected,  where  the  citizens  assemble,  and  elect 
their  town  officers  in  a  government  of  pure  democracy.  They  are  elected  an- 
nually at  these  annual  meetings,  and  there  is  usually  in  these  states  a  provision, 
to  prevent  an  interregnum,  that  these  officers  shall  continue  to  hold  their  offices 
not  only  for  a  year,  but  until  their  successors  are  elected  and  qualified.  A  great 
many  years  ago,  in  Massachusetts,  the  question  arose  which  is  presented  in  this 
case,  whether,  under  such  a  provision,  the  sureties  of  an  officer  elected  for  a 
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year,  bnt  where  the  default  in  his  official  duties  occurred  after  the  year,  but 
before  his  successor  had  qualified,  were  liable  in  respect  to  such  default.  It 
came  before  the  supreme  court  of  Massachusetts  in  Bigelow  v.  Bridge,  8  Mass., 
375,  and  that  court  decided  that  there  was  no  such  liability.  The  same  ques- 
tion arose  afterwards  in  Chelmsford  v.  Demarest,  7  Gray,  1,  when  Chief  Justice 
Shaw  was  on  the  bench,  and  a  thorough  examination  of  it  was  made.  The 
court  held  the  same  way  —  that  the  office  was  annual,  and  that  where  the  con- 
dition of  the  bond  was  that  the  officer  should  hold  until  his  successor  was 
elected  and  qualified,  that  such  a  condition  did  not  cease  to  make  it  an  annual 
office,  so  far,  at  all  events,  as  the  sureties  were  concerned.  That  ruling  has  been . 
accepted,  wherever  it  has  come  in  question,  by  all  the  New  England  states.  In 
New  Hampshire  (Dover  v.  Twombly,  42  N.  H.,  59),  in  a  fully  considered  opinion, 
and  in  Connecticut  (Welch  v.  Seymour,  28  Conn.,  887),  the  views  of  the  supreme 
court  of  Massachusetts  have  been  followed,  and  they  have  been  adopted  in  other 
states.  See  Moss  v.  State,  10  Mo.,  338 ;  State  Treasurer  v.  Mann,  34  Yt.,  371 ; 
Mayor  and  Council  v.  Horn,  2  Harrington  (Del.),  190 ;  Insurance  Co.  v.  Smith,  2 
Hill  (S.  C),  590  [258] ;  South  Carolina  Society  v.  Johnson,  1  McCord,  41 ;  Com- 
mittee of  Public  Acts  V.  Greenwood,  1  DeSaus.  (S.  Car.  Ch.),  450 ;  County  of 
Wapello  V.  Bingham,  10  la.,  40 ;  38  New  J.  L.,  254 ;  Insurance  Co.  v.  Clark,  38 
Barb.,  196.  In  some  of  the  states,  notably  IN'orth  Carolina,  Indiana,  perhaps 
Maryland,  possibly  Mississippi,  where  the  same  question  has  come  up,  the  courts 
have  decided  the  other  way,  and  have  held,  under  the  clause  that "  he  shall  hold 
until  his  successor  is  elected  and  qualified,"  that  there  may  be  a  liability  on  the 
sureties  for  a  term  extending  beyond  the  year.  State  v.  Bei^,  50  Ind.,  496; 
Thompson  v.  State,  37  Miss.,  578;  Placer  County  v.  Dickenson,  45  Cal.,  12; 
State  V.  Daniel,  6  Jones  (N,  C.),  Law,  444;  Sparks  v.  Bank,  9  Am.  Law  Beg., 
U.  S.,  365.  But  I  must  say,  in  regard  to  these  decisions,  that  those  courts  do 
not  seem  in  general  to  have  had  their  attention  called  to  the  reasoning  on  the 
other  side,  and  are  not  as  fully  considered,  in  my  judgment,  as  the  first  line  of 
decisions  to  which  I  have  referred. 

§  589.  The  sureties  of  a  cashier  whose  office  is  to  he  held  until  his  successor  is 
^eetedj  etc,y  are  not  hound /or  d&fauUs  occurring  after  the  term  for  which  he  was 
^iectedy  though  the  corporation  is  hankrupt 

But,  when  we  look  at  the  peculiarities  of  the  present  case,  I  think  it  can  be 
distinguished  from  even  the  latter  line  of  decisions,  and  that  if  they  were  ad- 
mitted to  be  correct  in  respect  to  puUic  officers,  still  it  could  be  possible,  on  just 
and  solid  grounds,  to  distinguish  this  case  from  those.  ilTow,  what  is  this  action, 
when  we  get  to  the  bottom  of  it?  The  plaintiff  is  the  assignee  in  bankruptcy 
of  this  bank,  and  the  legal  rights  of  the  parties  are  precisely  the  same,  in  my 
judgment,  as  though  this  bank  had  never  been  thrown  into  bankruptcy ;  as  if 
this  default  had  occurred,  and  the  bank  had  continued  to  be  solvent,  and  the 
bank  itself  had  brought  this  same  action  instead  of  the  assignee  in  bankruptcy. 
Nothing  is  dearer  than  that,  under  the  Missouri  statute,  it  is  contemplated*  that 
tiiese  officers  shall  be  elected  annually,  for  such  is  the  express  provision  that 
there  shall  be  designated  a  cashier,  who  shall  hold  his  office  for  one  year,  and 
until  his  successor  is  elected  and  qualified ;  and  the  provision  is,  there  shall  be  an 
annual  election,  that  the  directors  shall  be  elected  annually,  and  the  directors 
are  annually  to  select  their  own  cashier.  A  cashier  that  is  satisfactory  to  one 
board  of  directors  may  not  be  to  another,  and  they  are  to  elect  him  each  year. 
In  accordance  with  this  provision,  they  held  their  election  January  16,  1873, 
and  they  elected  a  new  cashier  —  that  is  to  say,  they  elected  Mr.  Harris  his 
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own  sucoessor,  bat  neither  he  nor  any  of  the  other  officers  gave  any  new 
bond. 

Now  what  is  the  object  of  the  bond  in  suit?  It  is  not  like  official  bonds^ 
which  are  intended  to  protect  the  public,  and  where,  unless  the  provisions  of 
the  statute  are  complied  with,  the  public  are  comparatively  helpless.  If  a 
public  officer  gives  an  insufficient  bond,  a  citizen  may  know  i1^  but  how  can  he 
help  it?  In  this  case,  however,  the  bond  is  required  for  the  indemnity  of  the 
private  corporation.  Who  were  managing  the  corporation}  The  directors. 
Where  is  the  fault  in  this  case  ?  With  whom  rests  the  laches  that  led  to  this- 
default?  The  retention  of  this  cashier  without  giving  a  bond  —  whose  fault  is 
that  ?  Who  neglected  their  duty  in  that  regard  ?  It  was  the  offices  of  this- 
corporation — the  men  intrusted  by  the  stockholders  to  manage  its  affairs* 
They  are  in  fault  for  not  requiring  the  bond.  Now,  then,  as  between  the 
assignee  representing  this  corporation,  whose  agents  are  to  blame— who  shall 
suffer?  The  sureties  who  engaged  for  Harris'  performance  of  his  duties  for 
one  year,  or  until  his  successor  is  elected  and  qualified,  were  blameless,  and 
cannot  reasonably  be  supposed  to  have  intended  to  undertake  an  obligation  of 
interminable  duration ;  for  if  they  can  be  held  for  what  happened  in  March, 
1873,  they  can  be  held  for  what  happened  in  December,  1873,  and  so  on  indefi- 
nitely. Who  is  to  blame?  Who  ought  to  suffer?  It  is  to  be  observed  in  this 
case  that  the  statute  does  not  require  a  bond.  It  says,  indeed,  that  ofi^oers 
shall  hold  their  office  until  their  successors  are  duly  elected  and  qualified.  How 
qualified?  It  was  conceded  in  the  argument  that  if  this  board  of  directors,  in 
cfanuary,  1873,  had  passed  a  by-law  or  resolution,  "  we  dispense  with  bonds," 
the  bank  would  have  been  bound  by  it;  and  still  it  is  perhaps  true  that  this 
body,  having  enacted  a  by-law  requiring  bonds,  they  could  not  be  dispensed 
with  without  a  repeal  of  the  by-law,  although  the  question  of  estoppel^  or 
waiver  of  the  by-law,  might  arise  where  the  directors  are  the  very  parties 
having  full  control  of  the  matter ;  but  it  never  could  arise  if  the  statute  had  in 
terms  required  a  bond.  Under  these  circumstances,  whatever  may  be  the  true 
rule  in  rlBspect  to  annual  terms  of  public  officers,  where  it  is  expressly  required 
by  the  statute  that  there  shall  be  qualification  by  giving  of  a  bond,  I  am  of 
opinion  that,  on  the  facts  of  this  case,  these  sureties  ought  not  to  be  held  liable 
for  defaults  which  happened  at  a  time,  in  February,  1873,  after  a  monthly 
directors'  meeting  had  passed,  and  these  men  had  failed  to  require  the  new 
cashier,  he  being  his  own  successor,  to  give  bond.  The  judgment  of  the  dis- 
trict court  is  reversed  and  a  new  trial  ordered. 

§  590.  A  bank  teller  continued  to  act  for  three  days  after  the  end  of  a  year,  at  the  end  of 
which  time  he  was  reappointed  for  another  year.  Held,  that  his  bond  covered  defalcations 
arising  after  his  reappointment.    Union  Bank  of  Georgetown  v.  Forrest,*  8  Cr.  C.  C,  218. 

9.    Under  Separate  Bonds. 

SCMMABT—  Two  successive  bonds;  application  of  payments,  §  591. — Second  bond  not  a  satis^ 
faction  of  a  former  bond,  gg  592,  594;  does  not  release  sureties,  §  598. 

§  591.  Where  a  coUector  of  revenue  has  given  two  successive  bonds  with  different  sureties, 

payments  indiscriminately  made  after  the  execution  of  the  second  bond,  cannot  be  applied 

by  the  supervisor  to  extinguish  a  default  arising  under  the  first  bond  so  as  to  extinguish  the 

liability  of  the  sureties  thereon.    The  general  doctrine  of  the  appropriation  of  payments  does- 

not  apply  in  such  a  case,  where  the  party  receiving  the  money  receives  it  for  the  United 

States  and  not  for  himself,  and  different  sets  of  sureties  are  interested.    United  States  tv 

January,  §  595. 
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§  592.  A  aeoond  bond  is  not  a  satisfaction  of  a  former  bond,  unless  accepted  in  satisfaction ; 
and  a  judgment  on  the  second  bond  against  one  obligor  will  not  bar  an  action  on  the  first 
bond  against  all  the  obligors,  although  it  is  alleged  that  the  breaches  assigned  in  the  two  suits 
are  the  same.    United  States  v.  Hoy t,  §g  596,  597. 

S  593.  The  taking  of  a  second  bond  from  a  postmaster,  with  new  sureties,  does  not  release 
the  sureties  on  the  first  bond  from  liability  for  defalcations  subsequent  to  the  execution  of 
the  second  bond.    Postmaster-General  v.  Hunger,  g^  59B-601. 

§  594.  A  new  security,  of  an  equal  or  inferior  degree,  is  not  an  extinguishment  of  a  prior 
debt.    Ibid,;  United  States  v.  Hoyt,  §§  596,  597. 

[NOTBB.—  See  §§  602-618.] 

UNITED  STATES  v.  JANUARY. 
(7  Cranch,  572-^75.    1818.) 

EfiBOB  to  TT.  S.  Circuit  Court,  District  of  Kentucky. 

Opinion  by  Mr.  Jcstioe  Duvall. 

Statement  of  Facts. —  In  this  cause  the  opinion  of  the  court  is  required  on 
a  single  point.    The  facts  are  these : 

The  supervisor  of  the  revenue  for  the  district  of  Ohio,  in  due  form  of  law, 
appointed  John  Arthur  collector  of  the  revenue  for  the  first  division  of  the  first 
survey  of  the  said  district.  Arthur,  on  the  25th  day  of  August,  1797,  together 
with  the  defendants,  his  sureties,  executed  a  bond  to  the  United  States  in  the 
penalty  of  $4,000,  with  condition  that  Arthur  should  truly  and  faithfully  exe- 
cute and  discharge  all  the  duties  of  said  ofBce  according  to  law.  The  supervisor, 
for  greater  security  to  the  government,  was  in  the  habit  of  renewing  the  com- 
mission and  renewing  the  office  bond,  and  on  the  23d  day  of  March,  1799,  Ar- 
thur executed  another  bond  to  the  United  States,  with  Robert  Patterson  surety, 
in  the  penalty  of  $6,000,  with  this  condition :  "  that  if  the  said  John  Arthur 
has  truly  and  faithfully  executed  and  discharged,  and  shall  continue  truly  and 
faithfully  to  execute  and  discharge,  all  the  duties  of  said  office,  and  shall  also 
render  and  settle  his  accounts  according  to  law,  then  the  obligation  to  be  void," 
etc.  Arthur  proceeded  to  make  the  collections,  and  from  the  commencement 
of  his  duty  to  the  30th  of  June,  1802,  was  charged  with  the  collection  of 
$30,584.99^.  On  the  settlement  of  his  account  in  the  year  1803  he  was  in  ar- 
rear  $16,181.15^,  and  suits  were  instituted  on  each  of  the  bonds.  The  pleadings 
were  the  same  in  both  actions.  There  was  a  plea  of  performance,  to  which  the 
plaintiffs  reply,  and  allege  as  a  breach  of  the  condition  that  the  defendants  have 
&iled  to  collect  and  pay  over  the  revenue  arising  within  his  district,  etc.,  and 
are  in  arrear  to  the  United  States,  etc.,  on  which  issue  was  joined.  Pending 
Uie  suits  Arthur  died,  and  they  were  prosecuted  to  judgment  against  the  sure- 
ties only.  The  supervisor  kept  one  general  account  only  against  the  collector. 
On  the  trial  the  plaintiffs  exhibited,  on  their  part,  the  general  account  between 
them  and  the  defendant,  on  which  the  balance,  as  before  mentioned,  is 
$16,181.15^.  They  also  exhibited  the  balance  appearing  to  be  due  by  termi- 
nating the  account  with  the  period  when  Arthur  gave  the  second  bond,  at  the 
time  bis  first  commission  was  revoked,  which  was  $6,483.59^. 

The  defendants,  to  support  the  issue  on  their  part,  offered  the  deposition  of 
a  witness  who  proved  that  James  Morrison,  the  late  supervisor  of  the  revenue, 
informed  him  that  Arthur  had  paid  a  sufficient  sum  to  discharge  the  bond  first 
given,  and  that  what  he  had  paid  should  be  so  applied.  After  reading  the  dep- 
osition the  plaintiffs  introduced  the  supervisor  himself  to  contradict  the  de- 
fendants' witness.  In  his  testimony  he  admits  that  the  payments  made  by 
ArthuTi  if  applied  to  the  first  bond,  would  discharge  it,  and  that  he  might  have 
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frequently  told  January  and  others  that  the  whole  of  the  bond  would  be  paid 
off  if  the  payments  made  by  Arthur  were  appropriated  exclusively  to  its  dis- 
charge, and  that  he  himself  had  entertained  the  opinion  that  they  ought  to  be 
so  applied.  To  repel  the  testimony  of  the  supervisor,  and  to  support  that  of 
their  witness,  the  defendants  produced  a  clerk  in  the  supervisoi^s  office,  who 
proved  ^^  that  the  defendant  January  several  times  called  at  the  office  of  the 
supervisor  on  the  subject  of  his  bond,  expressed  his  uneasiness  about  its  remaining 
out  and  his  desire  to  get  it  up.  That  the  supervisor  assured  him  that  Arthur 
had  paid  enough  to  discharge  that  bond,  and  that  he  might  make  himself  easy, 
but  refused  to  give  up  the  bond  because  he  thought  that  such  bonds  ought  to 
remain  as  voudhers  in  his  office."  The  plaintiffs,  on  this  state  of  the  case, 
moved  the  court  to  instruct  the  jury  that  the  promise  of  the  supervisor  as  to 
the  application  of  the  payments  in  discharge  of  the  bond  was  not  of  itself  an 
appropriation  of  the  payments,  unless  it  was  followed  by  some  act  of  appropri- 
ation. The  court  overruled  the  motion,  and,  at  the  instance  of  the  defendantSi 
instructed  the  jury  that,  if  they  believed  that  the  supervisor  had  made  the  elec- 
tion and  promise  as  proven,  it  was  a  declaration  of  his  election  how  the  pay- 
ments made  by  Arthur  should  be  applied;  and  that  whether  a  formal  entry  in 
the  books  of  their  appropriation,  corresponding  with  that  election,  were  nmde 
or  not,  was  immaterial,  and  that  the  jury  ought  to  consider  the  application  as 
made.  To  the  opinion  of  the  court  thus  given,  the  plaintiffs  excepted,  and  this 
court  must  now  decide  as  to  the  correctness  of  the  opinion  of  the  court  below. 

§  596.  The  rule  allowing  ike  debtor  to  direct  the  application  of  payments  does 
not  hold  when  tlie  gooemment  is  the  receiver  a/nd  sureties  are  interested. 

The  law  with  respect  to  the  application  of  particular  payments  when  the 
debtor  owes  distinct  debts  has  long  since  been  settled.  The  debtor  has  the  op- 
tion if  he  thinks  fit  to  exercise  it,  and  may  direct  the  application  of  any  par- 
ticular payment  at  the  time  of  making  it.  If  he  neglects  to  make  the  appUoa- 
tion,  the  creditor  may  make  it;  if  he  also  neglects  to  apply  the  payment,  the 
law  will  make  the  application.  In  this  case  a  majority  of  the  court  is  of 
opinion  that  the  rule  adopted  in  ordinary  cases  is  not  applicable  to  a  case  cir- 
cumstanced as  this  is ;  where  the  receiver  is  a  public  officer  not  interested  in  the 
event  of  the  suit,  and  who  receives  on  account  of  the  United  States,  where  the 
payments  are  indiscriminately  made,  and  where  different  sureties,  under  distinct 
obligations,  are  interested.  It  will  be  generally  admitted  that  moneys  arising 
due,  and  collected  subsequently  to  the  execution  of  the  second  bond,  cannot  be 
applied  to  the  discharge  of  the  first  bond  without  manifest  injury  to  the  surety 
in  the  second  bond ;  and  vice  versa^  justice  between  the  different  sureties  can 
only  be  done  by  reference  to  the  collector's  books,  and  the  evidence  which  they 
contain  may  be  supported  by  parol  testimony,  if  any  in  the  possession  of  the 
parties  interested.  The  court  is  of  opinion  that  the  circuit  court  erred  in  the 
opinion  given,  and  that  it  be  reversed. 

Judgment  reversed. 

UNITED  STATES  v.  HOYT. 
(Circuit  CJourt  for  New  York:  1  Blatchford,  826-830.    1848.) 

Statement  of  Facts. —  Hoyt  was  sued  on  a  bond  given  by  him  as  collector 
of  the  port  of  New  York,  for  failure  to  pay  moneys  collected.  He  pleaded  he 
had  given  a  like  bond  sut^equently  and  that  judgment  had  been  rendered  upon 
it  for  the  identical  breach  now  assigned,  and  that  said  judgment  was  in  fall 

force. 
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§  596.  Taking  a  second  bond  from  an  officer  doeb  not  extmguish  or  diacTiarge 
ike  firsts  unless  accepted  in  satisfaction  of  the  first 

Opinion  by  Nelson,  J. 

The  defense  set  up  in  the  plea  assumes  that  the  second  bond  did  not  of  itself 
operate  as  a  merger  or  extinguishment  of  the  first,  but  that  the  judgment  re- 
covered upon  it  did.  The  second  being  a  securitj  of  no  higher  degree  than 
the  first,  of  course  could  not  operate  as  an  extinguishment  of  it.  Jackson  v. 
Shaffer,  11  Johns.,  513;  Andrews  v.  Smith,  9  Wend.,  53.  And,  that  a  judg- 
ment recovered  upon  it  would  not  have  that  effect,  was  the  very  point  decided 
in  Drake  v.  Mitchell,  3  East,  251.  That  was  an  action  of  covenant  against 
three  defendants.  The  defense  was  that  Mitchell,  one  of  the  defendants,  had 
given  to  the  plaintiff,  in  satisfaction  of  the  demand,  his  bill  of  exchange  for  the 
amount  of  it,  upon  which  the  plaintiff  had  recovered  judgment.  It  was  ad- 
mitted by  the  counsel  that  the  giving  of  the  bill  did  not  operate  as  a  satisfac- 
tion of  the  debt ;  but  it  was  insisted  that,  by  reason  of  the  judgment,  the  bill 
had  become  a  security  of  a  higher  nature,  and  the  covenant  was  thus  extin- 
guished. But  the  court  held  that  the  judgment  operated  only  to  extinguish  the 
bill  on  which  the  suit  was  brought,  not  the  covenant.  Grose,  J.,  observed 
that  the  bill,  not  having  been  accepted  as  a  satisfaction  for  the  debt,  could  only 
operate  as  a  collateral  security ;  and  that  though  a  judgment  had  been  recovered 
on  the  bill,  yet  no  satisfaction  having  been  produced  by  it,  the  plaintiff  might 
still  resort  to  his  original  remedy.  And  Le  Blanc,  J.,  remarked  that  the  giv- 
ing of  another  security,  which  in  itself  would  not  operate  as  an  extinguishment 
of  the  original  one,  could  not  operate  as  such  by  being  pursued  to  judgment, 
unless  it  produced  the  fruit  of  a  judgment.  So  here,  the  second  bond  not  oper- 
ating of  itself  as  a  satisfaction,  being  a  security  of  no  higher  degree  than  the 
first,  cannot  operate  as  such  by  being  pursued  to  judgment. 

The  case  of  Holmes  v.  Bell,  3  Mann.  &  G.,  213,  bears  directly  upon  this  ques- 
tion. It  was  there  held,  that,  where  a  banker  took  a  bond  from  B.,  his  cus- 
tomer, with  security,  conditioned  for  the  payment  of  all  sums  already  advanced 
or  thereafter  to  be  advanced,  the  bond  did  not  operate  as  a  merger;  and  that  a 
suit  would  lie  against  B.  for  the  balance  of  his  account,  as  upon  a  debt  by 
simple  contract.  Tindal,  Ch.  J.,  observed  that  the  parties  to  the  bond  were 
not  the  parties  between  whom  the  original  liability  arose;  and  that  the  bond 
was  evidently  intended  only  as  a  collateral  security.  The  same  principle  was 
decided  in  the  case  of  Bell  v.  Banks,  3  Mann.  &  G.,  258.  That  was  an  action 
upon  a  promissory  note  against  two  defendants.  The  defense  was  that  one  of 
them,  at  the  request  of  the  plaintiff,  had  executed  a  warrant  of  attorney  to  a 
third  person  in  trust  to  secure  the  payment  of  the  note,  and  that  it  was  thereby 
extinguished.  The  court  held  that  the  plaintiff  was  entitled  to  recover. 
Tindal,  Ch.  J.,  considered  the  case  of  Drake  v.  Mitchell  as  decisive  of  the  ques- 
tion. The  other  judges  regarded  the  fact  that  the  new  security  was  between 
different  parties  as  conclusive  against  the  merger  and  that  it  was  intended  as 
collateral.  These  cases,  and  others  that  might  be  referred  to  on  the  same  point, 
are  clear  authorities  against  the  defense  in  this  case.  There  is  no  averment 
that  the  second  bond  was  accepted  in  satisfaction  of  the  first,  and  it  cannot  of 
itself  operate  as  a  satisfaction  because  it  is  a  security  of  no  higher  nature  than 
the  first,  and  it  is  not  made  by  or  between  the  same,  but  between  different  par- 
ties. It  is,  therefore,  but  a  collateral  security,  and,  although  it  has  passed  into 
judgment,  the  original  security  remains  unless  followed  by  actual  payment  or 
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satisfaction.    Chipman  v.  Martin,  13  Johns.,  240;  Davis  v.  Anable,  3  Hill,  339; 
Day  V.  Leal,  14  Johns.,  404. 

§  697,  A  jvdgTnent  without  aatisfacftion  uporv  one  coUdteral  instrument  does 
not  work  an  extinguishment  of  another  given  for  the  sam^e  object. 

The  second  bond  being  collateral  to  the  first,  a  judgment  recoTered  upon  it 
against  Hoy  t  constitutes  no  bar  to  a  joint  action  against  him  and  his  co-obligors 
upon  the  first,  as  separate  suits  may  be  brought  jointly  against  all  parties  whose 
names  are  found  on  different  instruments  given  as  collateral  security  for  the 
principal  debt.  Whether  the  obligations  entered  into  in  the  different  instru- 
ments given  as  collateral  be  joint  or  several  makes  no  difference,  because  the 
forms  of  proceeding  require  that  they  should  be  sued  jointly  or  individually, 
and  the  law  allows  the  suit  to  be  joint  in  all  cases.  Besides,  a  judgment  upon 
one  collateral  instrument  does  not  work  an  extinguishment  of  another  given  for 
the  same  debt  or  duty  any  more  than  it  works  an  extinguishment  of  the  prin- 
cipal debt.  The  remedies  upon  the  different  instruments  are  therefore  inde- 
pendent of  each  other.  The  averment  in  the  plea,  that  the  plaintiffs  seek  to 
recover  the  same  identical  sum  of  money  in  this  suit  that  they  sought  to  recover 
in  the  other,  and  upon  the  identical  breaches  assigned  in  that,  is  entirely  con- 
sistent with  the  fact  that  the  one  security  was  collateral  to  the  other  and  does 
not  necessarily  import  an  extinguishment.  The  pleader  should  have  gone  fur- 
ther, and  have  averred  that  the  one  was  given  and  accepted  by  the  plaintiffs  in 
satisfaction  of  the  other,  or  that  satisfaction  had  followed  the  judgment  on  the 
first  bond.  For  these  reasons  I  think  the  plaintiffs  are  entitled  to  judgment  on 
the  demurrer. 

POSTMASTER-GENERAL  v.  HUNGER. 
(Circuit  CJourt  for  New  York:  2  Paine,  18^199.    1827?) 

« 

Statement  of  Facts. —  Action  on  bond  dated  February  12,  1812.  Penalty, 
$500,  for  faithful  discharge  of  duties  as  postmaster  by  David  Nott.  Nott  neglected 
to  pay  over  large  sums  of  money  received  by  him.  On  trial  a  balance  due  exceed- 
ing the  penalty  on  the  bond  was  found.  The  principal  question  was  as  to  the 
effect  of  a  subsequent  bond  given  by  him  with  other  sureties,  dated  December 
25, 1818.  Penalty,  $1,500,  conditioned  same  as  first  bond.  Nott  continued  in 
office  till  December,  1820.  There  was  a  balance  of  about  $772  due  from  Nott 
when  the  second  bond  was  given.  Subsequent  payments  credited  to  general 
account,  if  applied,  would  have  extinguished  that  balance,  and  no  breach  of 
first  bond  would  be  shown.  Upon  the  trial  the  judge  charged  that  the  taking  of 
the  second  bond  was  a  waiver  of  the  right  to  proceed  upon  the  first  bond  for 
subsequent  receipts;  that  the  sureties  in  the  first  bond  were  not  liable  for 
default  after  the  date  of  the  second  bond. 

Opinion  by  Thompson,  J. 

I  cannot  concur  with  the  defendants'  counsel  in  his  construction  of  the  im- 
port of  the  judge's  charge,  but  consider  it  as  expressing  an  opinion  that,  as 
matter  of  law,  the  liability  of  the  sureties  in  the  first  bond  ceased  upon  the 
giving  of  the  second  bond  for  all  defaults  thereafter  incurred.  If  the  cipoum- 
stances  in  evidence  were  such  as  to  warrant  the  conclusion,  as  matter  of  fact^ 
that  there  was  a  waiver  of  the  continued  responsibility  of  the  first  sureties,  it 
was  for  the  jury,  and  not  for  the  court,  to  weigh  these  circumstances,  and 
draw  conclusions  from  them;  and  I  cannot  but  think  the  manner  in  which 
the  case  would  have  been  submitted  to  the  jury  would  have  been  very  different, 
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if  the  qnestion  ^had  been  considered  by  the  court  as  a  question  of  fact.  That 
it  was  not  so  considered  by  the  defendants'  counsel,  on  the  trial  of  the  cause, 
is  evident  from  the  manner  in  which  the  bill  of  exceptions  states  the  question 
to  have  been  put  to  the  court,  viz. :  the  counsel  for  the  defendants  insisted  to 
the  court  that  the  taking  of  said  last-mentioned  bond  by  the  postmaster- 
general  was  a  waiver  in  law  of  aU  right  to  proceed  on  the  first  bond  for  post- 
ages received  subsequent  to  the  date  of  the  second  bond ;  that  the  sureties  in 
the  first  bond  ceased  to  be  liable  at  and  from  that  date  for  any  defalcation  or  neg* 
lect  of  duty  of  the  postmaster.  No  circumstances  are  referred  to  and  relied  upon 
from  which  a  waiver  could  be  inferred  as  matter  of  fact ;  but  that  the  second 
bond  was  such  waiver,  resulted  as  a  conclusion  of  law  from  the  mere  fact  of 
accepting  the  bond.  And  I  the  more  readily  conclude  that  such  was  the  under- 
standing of  the  question  upon  the  trial,  as  I  cannot  discover,  from  the  bill  of 
exceptions,  any  circumstances  tending  to  warrant  a  conclusion  of  any  waiver 
in  point  of  fact. 

§  598.  Taking  from  an  officer  a  second  bond  as  additional  security  does  not 
extinffuish  liability  vpon  the  first  bond. 

How  far  mere  parol  evidence  of  a  waiver  would  be  admissible  and  available 
18  a  point  that  does  not  arise  here.  The  only  question  is  as  to  the  legal  opera- 
tion of  the  second  bond  upon  the  liability  of  the  sureties  in  the  first;  and  I 
am  unable  to  discover  any  principle  upon  which  it  can  be  considered  as  exoner- 
ating them  from  their  responsibility.  There  is  no  limitation  as  to  time  in  the 
bond,  the  breaches  assigned  and  proved  are  within  the  condition  of  the  bond, 
and  Nott,  the  postmaster,  continued  in  office  under  the  same  appointment  orig- 
inally given  him.  It  certainly  cannot  be  pretended  that  the  taking  of  a  second 
bond  could,  in  any  sense  whatever,  be  considered  a  new  appointment.  The 
second  bond  does  not  purport  to  be  a  substitute  for  the  first;  nor  is  there  any- 
thing tending  to  show  that  such  was  the  intention  or  understanding  of  the 
parties;  and  it  can  be  viewed  in  no  other  light  than  as  additional  security,  to 
the  taking  of  which  no  possible  objection  could  exist  —  it  was  for  the  benefit 
and  not  to  the  prejudice  of  the  first  sureties.  As  to  the  defaults  incurred  be- 
fore the  taking  of  the  second  bond,  the  defendants  were  alone  responsible;  and 
for  those  afterwards  incurred,  equity  would  probably  consider  the  two  sets  of 
sureties  as  jointly  responsible. 

§  599.  A  new  security  of  an  equal  or  inferior  degree  is  not  am.  extinguishment 
qf  a  prior  d^L 

The  second  bond  was  not  taken  for  any  antecedent  default,  and  was  not^ 
therefore,  for  any  existing  debt  or  claim ;  and  if  it  had  been,  it  would  not  have 
operated  as  a  discharge  or  extinguishment  of  the  first.  A  new  security,  of  an 
equal  or  inferior  degree,  is  not  an  extinguishment  of  a  prior  debt.  This  is  a 
principle  too  familisur  to  require  any  authority  in  its  support.  The  cases,  how- 
ever, here  referred  to,  may  serve  to  illustrate  and  show  the  extent  and  applica* 
tion  of  the  principle.  8  Johns.,  54;  11  id.,  512;  13  id.,  240;  14  id.,  404;  Cro. 
Car.,  86;  Cro.  Eliz^  716,  727;  1  Bur.,  9.  And  these  cases  also  show,  that  if 
the  second  bond  had  been  pleaded  as  a  discharge  of  the  first,  the  plea  would 
liave  been  bad  on  demurrer. 

§  600.  The  omission  of  the  postmOfSter-general  to  remove  apoetmaster  did  not 
discharge  his  sureties. 

The  omission  of  the  postmaster-general  to  remove  Kott  from  office  did  not 
•draw  after  it  a  discharge  of  the  sureties.  The  doctrine  of  the  supreme  court 
in  the  cases  of  United  States  v.  Kirkpatrick,  9  Wheat.,  720  (§§  419-422^ 
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myprd)^  and  United  States  v.  Van  Zandt,  11  Wheat.,  184,  i&  entirely  appli- 
cable, and  settles  this  question.  Although  it  might  have  been  the  duty  of  the 
postmaster-^neral  to  remove  Nott,  yet  his  neglect  did  not  operate  as  a  re- 
moval ;  this  provision  is  only  directory  to  the  postmaster-general,  and  intended 
ior  the  iiecurity  and  protection  of  the  government  by  insuring  punctuality  and 
responsibility,  but  forms  no  part  of  the  contract  with  the  surety.  So  long  as 
the  officer  remains  in  the  legal  exercise  of  the  powers  and  duties  of  the  office, 
the  responsibility  of  the  sureties  continues.  The  case  of  United  States  t?. 
2f  icholl,  12  Wheat.,  605  (§§  671-673,  in/m),  decided  at  the  last  term  of  the  su* 
preme  court,  has  a  strong  bearing  upon  this  case.  In  that  case  an  act  of 
congress  had  required  new  sureties  to  be  given  by  the  officer  by  a  certain  day 
therein  mentioned.  None  were,  however,  given,  and  the  responsibility  of  the 
old  sureties  was  held  to  continue.  The  court  say,  the  act  nowhere  directs  the: 
principals  to  be  discharged  from  office  upon  failure  to  give  new  sureties;  and 
if  the  act  had  so  directed,  they  would  have  remained  in  office  until  actually 
removed.  The  law  does  not  in  terms  declare  the  existing  sureties  shall  be  dis- 
charged after  that  day ;  it  would  require  a  very  strained  construction  of  the 
statute  to  discharge  them  by  implication,  while  their  principals  were  permitted 
to  remain  in  office.  Such  construction  would  be  against  the  manifest  intention 
cf  the  legislature. 

§  601,  An  increase  in  ike  rate  of  postage  after  the  execution  of  their  land 
did  not  discharge  a  postmaster* s  sureties. 

It  was  urged  on  the  argument  that  the  defendants  were  discharged  from 
their  responsibility  by  reason  of  the  increase  of  the  rate  of  postages  subsequent 
to  their  having  become  sureties,  and  acts  of  congress  were  referred  to  for  the^ 
purpose  of  showing  such  increase.  It  is  not  perceived  how  this  can  be  made  a 
question  here;  it  does  not  arise  upon  the  bill  of  exceptions,  nor  is  it  in  any 
shape  or  manner  whatever  presented  by  the  record.  But  was  it  properly  be- 
fore this  court  ?  It  appears  to  me  that  it  forms  no  objection  to  the  right  of 
recovery  against  the  sureties.  The  undertaking  of  the  sureties  is  general,  that 
Nott  shall  pay  over  to  the  postmaster-general  all  moneys  that  shall  come  to  his 
liand  for  the  postages  of  whatever  is  by  law  chargeable  with  postage.  It  refers. 
to  no  particular  act  explaining  or  limiting  the  rate  of  postage;  and  all  moneys 
received  as  postage  comes  as  well  within  the  letter  as  the  spirit  and  intention 
of  the  bond.  Kor  was  the  bond  taken  under  any  particular  law  defining  its 
extent  and  operation,  and  must  therefore  be  construed  according  to  the  fair 
And  reasonable  import  of  the  language  employed  by  the  parties.  The  under- 
taking of  the  sureties  is,  from  its  nature,  prospective,  and  is  limited  only  by  the 
terms  of  the  bond  that  the  money  for  which  they  are  called  upon  to  account 
must  have  been  received  by  their  principal  as  postages  established  by  law.  Had 
-the  acts  of  congress  referred  to  enlarged  the  powers  of  the  postmaster,  or 
^iuperadded  any  new  duties,  whereby  he  was  made  the  receiver  of  other  moneys 
than  for  postages,  the  sureties  in  this  bond  would  not  have  been  responsible 
therefor.  '■ 

The  defendants'  counsel  has  supposed  that  the  case  of  The  United  States  r)L 
Kirkpatrick  sustains  this  objection.  But  in  this  I  think  he  is  mistaken.  The 
•court  then  considered  the  bond  in  question  to  have  beeu  given  in  reference  to 
the  objects  of  a  particular  act  of  congress,  and  that  the  condition  of  the  bond 
referred  principally  to  assessments  of  direct  taxes;  and  that  the  subsequent 
acts  of  congress  laying  internal  duties  contained  provisions  enlarging  the  au- 
.thority  of  the  collectors;  and  that  the  sureties  did  not  undertake  for  the  faith- 
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ful  execntion  of  ^uch  enlarged  powers.  The  court  say  there  is  nothing  in  the 
original  act  under  which  the  appointment  was  made,  which  contemplates  a 
permanent  and  continuing  liability  for  all  duties  under  all  laws  which  might  be 
subsequently  passed ;  that  the  condition  of  the  bond  in  its  terms,  as  expounded 
by  the  other  parts  of  the  act,  had  a  principal  reference  to  the  assessment  of 
direct  taxes.  But  there  is  nothing  in  this  case  to  warrant  a  conclusion  that,  if  the 
subsequent  acts  of  congress  referred  to  had  simply  increased  this  direct  tax, 
the  sureties  would  not  have  been  held  responsible.  Upon  the  whole,  I  think 
the  district  court  erred,  in  the  opinion  given  to  the  jury,  as  to  the  legal  effect 
and  operation  of  the  second  bond  upon  the  liability  of  the  sureties  in  the  first. 
The  judgment  must,  accordingly,  be  reversed,  and  a  venire  de  novo  issued 
returnable  in  this  court. 

g  MS.  Separate  bonds.—  In  the  case  of  two  bonds  g^ven  by  a  public  officer  for  his  conduct 
duiing  two  successive  terms  in  the  same  office,  the  government  is  not  entitled  to  recover  of 
the  sureties  in  the  first  bond  any  balance  which  appears  from  the  accounts  to  have  remained 
undisbursed  in  his  hands  at  the  expiration  of  the  first  term,  unless  it  is  satisfactorily  provea 
that  in  fact  such  balance  was  not  on  hand,  but  had  in  some  way  been  misappropriated. 
There  is  no  presumption  in  such  case  that  there  has  been  an  actual  misappropriation.  United 
States  V.  Earhart,*  4  Saw.,  245. 

g  M8.  As  between  different  sets  of  sureties  on  the  official  bond  of  an  officer,  the  ordinary 
roles  for  the  appropriation  of  payments  do  not  apply,  but  the  courts  will  apply  the  payments 
80  as  to  avoid  injustice.  So  where  a  default  exists  at  the  time  of  making  a  new  bond,  and 
the  payment  for  the  first  quarter  is  in  excess  of  the  debits  for  that  quarter,  the  balance  will 
be  applied  to  the  reduction  of  the  existing  default  And  where  a  general  payment  is  made 
some  years  after  the  expiration  of  the  term  for  which  the  ly>nd  was  given,  it  wiU  be  applied  to 
the  general  balance.    United  States  v,  linn,*  2  McL.,  601. 

§  604.  It  seems  that  in  cases  of  official  bonds  executed  by  the  principal  at  different  times, 
with  separate  and  distinct  sets  of  sureties,  the  responsibility  of  the  separate  sets  of  sureties 
must  have  reference  to  and  be  limited  by  the  periods  for  which  they  respectively  undertake 
by  their  contract,  and  that  neither  the  misfeasance  nor  non-feasance  of  the  principal,  nor  any 
caoae  of  responsibility  occurring  within  the  period  for  which  one  set  of  sureties  have  under- 
taken, can  be  transferred  to  the  period  for  which  alone  another  set  may  have  made  themselves 
answerable.    Jones  v.  United  States,  7  How.,  681  (§§  850,  851). 

g  60&.  Persons  who  are  sureties  on  three  successive  bonds  of  a  deputy  postmaster  are  liable 
for  all  balances  within  the  time  covered  by  the  bonds,  except  such  as  are  barred  by  the  stat- 
ute  of  limitations,  which  is  two  years  from  and  after  any  default.  Boody  v.  United  States,  1 
Woodb.  &  M.,  150  (g§  488-488). 

S IMM.  new  bond. — A  plea  by  sureties  in  the  official  bond  of  a  receiver  of  public 

monejTs,  that  after  the  making  of  the  bond  sued  on,  and  before  the  commencement  of  suit, 
the  principal  gave  a  new  bond,  which  the  government  accepted  in  discharge  and  satisfaction 
of  the  first  bond,  states  no  defense  to  breaches  which  occurred  before  the  taking  of  the  new 
bond.    United  States  v.  Girault,  11  How.,  22. 

g  607.  Where,  at  the  time  of  the  execution  of  a  second  official  bond,  the  principal  was  in 
default,  the  sureties  on  such  bond  are  not  liable  for  the  amount  of  such  default,  and  it  is  im- 
proper to  apply  payments  made  by  him  after  the  execution  of  such  second  bond  to  the  pay- 
ment of  the  existing  default.  The  general  doctrine  of  the  appropriation  of  payments  does  not 
apfdy  as  between  successive  sets  of  sureties  on  official  bonds.  Myers  v.  United  States,*  1 
HcL.,  498;  Postmaster-General  v.  NorveU,*  Gilp.,  106;  United  States  v,  Linn,*  2  McL.» 
501. 

%  (M)8.  At  the  time  a  second  bond  was  entered  into  by  a  public  officer  a  balance  was  due 
from  him  to  the  government.  Payments  subsequently  made  by  the  officer  were  applied  to 
the  balance  thus  existing.  Hdd^  in  an  action  against  the  sureties  on  the  latter  bond,  that 
such  application  of  the  payments  was  improper,  and  that  the  sureties  were  not  liable  for  the 
sum  due  from  the  officer  at  the  time  of  their  execution  of  the  bond.  Postmaster-Gteneral  v. 
NorveU,*  Gilpw,  106. 

§  609.  A  postmaster,  being  required  to  do  so  by  the  department,  entered  into  a  new  bond, 
which  under  the  statute  released  the  former  sureties  from  liability  for  subsequent  acts  or  de- 
falcations of  the  postmaster  with  other  sureties.  At  the  time  of  the  execution  he  was  inr 
debted  to  the  government.  Held,  that  in  the  absence  of  evidence  to  the  contrary  it  would  be 
presumed  that  the  i)ostmaster  had  the  amount  on  hand  at  the  time  of  the  execution  of  the 
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jiew  bond,  and  that  the  sureties  on  his  old  bond  were  not  liable.  Alvord  v.  United  States,  18 
Blatch.,*  279. 

§  610.  The  act  of  May  15,  1820,  declared  that  the  summary  process  therein  provided  against 
officers  and  their  sureties  should  not  affect  such  sureties  as  had  become  previously  bound,  and 
directed  the  officers  specified  to  give  new  sureties.  Held,  that  the  new  sureties  were  a  substi- 
tute for  the  old,  and  that  the  latter  were  not  liable  for  defaults  occurring  subsequent  to  the 
taking  of  the  new  bond.    United  States  v.  Maurice,  2  Marsh.,  96. 

§  611.  A  navy  agent  being  known  to  be  a  defaulter,  a  new  bond  was,  for  this  reason,  re- 
quired of  him  before  a  settlement  of  such  defalcation  had  been  had.  Hdd,  that  the  sureties 
on  the  bond  were  liable  for  such  past  defalcations  existing  at  the  time  the  bond  was  given. 
United  States  v.  Brodhead,*  8  Law  Bep.,  96. 

§  613.  It  seems  that  a  substitute  bond  required  of  a  collector  discharges  the  sureties  on  the 
old  bond,  but  that  a  strengthening  bond  does  not  have  that  effect.  Chadwick  v.  United 
6tates,*  8  Fed.  R,  760. 

§  618.  The  approval,  by  the  secretary  of  the  interior,  of  a  new  bond  of  a  pension  agent, 
without  an  accounting  by  the  agent,  is  not  such  an  acceptance  t>f  the  new  bond  in  lieu  of  the 
old  as  to  release  the  sureties  on  the  old  bond  from  liability  for  a  defalcation  happening  after 
^e  delivery  of  the  new  bond  to  the  secretary.    United  States  v,  Haynes,*  9  Ben.,  22.       * 

§  614.  Where  an  officer  had  given  two  official  bonds  with  different  sureties  during  the  time 
of  his  service,  that  given  last  being  taken  as  a  substitute  for  the  one  previously  given,  and  the 
treasury  account  with  him  had  run  on  for  the  whole  time,  charging  him  with  advances  and 
crediting  him  with  disbursements,  and  balances  had  been  struck  from  time  to  time  and  car- 
ried forward,  hdd,  in  an  action  on  the  bond  first  given,  that  this  was  a  case  where  there 
"was  no  specific  application  of  payments  by  either  of  the  parties,  and  that  the  court  would 
apply  the  credits  in  discharge  of  items  antecedently  due  in  the  order  of  time  in  which  they 
stood  in  the  account.    United  States  v,  Wardell,  5  Mason,  82. 

§  615.  By  the  thirty-seventh  section  of  the  act  of  July,  1836,  ch.  270,  payments  made  subse- 
quent to  the  execution  of  a  new  bond  by  a  deputy  postmaster  shall  first  be  applied  to  the  dis- 
oharge  of  any  balance  which  may  be  due  on  the  old  bond  unless  the  debtor  directs  otherwise 
St  time  of  payment    Boody  v.  United  States,  1  Woodb.  &  M.,  160  (g§  438-488). 

§616. additional  bond.— A  collector  of  customs  having  given  a  bond  for  $150,000, 

subsequently  gave  another  bond  for  $200,000,  with  the  same  sureties,  which  bond  recited  the 
expediency  of  giving  additional  security.  Held,  that  under  the  second  bond  a  surety  was 
bound  absolutely  for  the  performance  of  the  conditions  of  the  bond,  and  not  contingently  on 
the  failure  or  inability  of  the  sureties  on  the  previous  bond.  United  States  v,  Anderson,*  1 
Blatch.,  880. 

g  617.  Where,  when  a  postmaster  is  called  upon  to  give  an  additional  bond,  there  is  a  bal- 
ance due,  his  subsequent  payments,  made  without  specific  appropriation  by  either  party,  are 
to  be  applied  to  the  payment  of  the  old  balance,  and  relieve  the  sureties  on  the  old  bond  to 
the  extent  thereof,  and  not  those  on  the  second  bond.  Postmaster-General  v.  Furber,*  4 
Mason,  888. 

§  618.  A  public  officer,  being  required  to  give  additional  security,  gave  a  bond,  conditioned 
that  he  had  faithfully  performed,  and  would  thereafter  faithfully  perform,  his  duties.  At 
the  time  of  the  execution  of  such  bond  the  principal  was  considerably  in  default,  and  no 
statute  required  such  additional  bond  to  be  retrospective,  but  only  prospective.  Held,  tbAt 
the  sureties  on  the  additional  bond  are  not  liable  for  the  default  existing  at  the  time  of  its 
execution.  A  statutory  bond  must  substantially  conform  to  the  requirements  of  the  law, 
and  it  is  void  so  far  as  it  exceeds  them.    Armstrong  v.  United  States,*  Pet.  C.  C,  46. 


10.  On  MUceUaneous  Bonds. 

6UMMART  —  Addition  to  duties  of  the  office,  §g  619-621.—  M&ney  in  hands  at  time  bond  is 
given,  §  622. — Bond  sigtied  in  blank,  §  628. —  Fraud;  surrender  of  securities,  §  624.— Xo- 
cation  of  distillery,  g  625. —  Distillery  property  not  free  from  incumbrances,  §  626. — Band 
not  construed  by  reference  to  contract,  when,  §  627.—  Bond  of  insuranoQ  agent,  §  628.— 
Death  of  a  member  of  the  firm,  §  629. 

g  619.  Any  substantial  addition  by  law  to  the  duties  of  the  obligor  of  a  bond,  after  the  ex- 
ecution of  the  same,  materially  enlarging  his  liabilities,  will  not  impose  any  additional  re- 
sponsibility upon  hiB  sureties,  unless  the  words  of  the  bond  bring  such  subsequently  imposed 
duties  fairly  within  its  provisions.    United  States  v.  PoweU,  §§  680-684.    See  gg  285,  647. 
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g  680.  A  distiller's  bond  being  conditioned  that  the  principal  shall  in  all  respects  faithfully 
<x>mp]y  with  all  the  provisions  of  law  in  relation  to  the  duties  and  business  of  distillers,  it  was 
held  the  language  was  comprehensive  enough  to  include  duties  subsequently  imposed  on 
distillers  of  a  character  corresponding  with  those  required  at  the  date  of  the  bond,  and  that 
the  obligors  were  bound  for  the  performance  of  such  duties.    Ibid.    See  §  651. 

§  6S1.  It  seems  that  where  the  condition  of  a  bond  is  limited  to  existing  duties,  or  the  ap- 
pointment is  a  temporary  one,  to  end  with  the  next  session  of  the  senate,  the  rule  as  to  the 
liability  of  sureties  is  that  it  must  be  strictly  confined  to  the  duties  created  by  acts  passed  be- 
fore the  date  of  the  bond.    Ibid, 

§  622.  The  surety  on  the  bond  of  an  agent  of  an  insurance  company  is  liable  for  moneys  in 
his  hands  at  the  time  of  the  execution  of  the  bond,  which  had  been  previously  collected  by 
liim  and  improperly  retained,  where  the  obligee  is  ignorant  of  the  agent's  misconduct. 
Mutual  life  Ins.  Ck).  v.  Wilcox,  §§  635-637.    See  §§  591-618. 

8  628.  The  bond  of  an  agent  of  an  insurance  company  was  signed  in  blank  by  the  surety 
and  given  to  the  principal  ta  be  filled  up  and  delivered.  Held,  that  the  surety  was  bound  in 
8uch  a  case  unless  the  obligee  had  notice  of  the  irregularity,  and  that  the  knowledge  bf  the 
principal  could  not  be  imputed  to  the  company  because  in  this  transaction  he  was  acting  in 
his  own  behalf.    Ibid, 

g  624.  The  agent  of  an  insurance  company,  being  in  default,  gave  a  deed  of  trust  to  secure 
such  defalcation,  and  made  payments  periodically  till  it  was  extiuguished.  He  then  executed 
another  bond  with  another  surety  and  procured  his  former  bond  and  the  trust  deed  to  be 
^ven  up  and  canceled.  No  inquiries  having  been  made  by  the  second  surety,  it  was  held 
that  there  was  no  fraudulent  concealment  or  relinquishment  of  securities  on  the  part  of  the 
company  that  vitiated  the  second  bond.    Ibid. 

§  625.  Where  a  distiller's  bond,  following  the  recitals  of  the  notice  required  by  law  as  to 
the  place  at  which  the  distillery  is  to  be  carried  on,  locates  it  at  a  place  different  from  that  at 
^rhich  it  is  actually  situated,  there  can  be  no  recovery  on  the  bond  for  delinquent  taxes. 
United  States  v.  Boecker,  §§  638-640. 

§  626.  In  an  action  against  the  sureties  on  a  distiller^s  bond,  it  is  no  defense  that  the 
assessor  who  approved  the  bond  did  not  make  the  distillery  property  free  from  incumbrances 
as  against  the  claims  of  the  government,  as  required  by  law,  before  approving  the  bond. 
Osborne  v.  United  States,  §  641. 

g  627.  Where  a  bond  and  contract  executed  by  an  agent  at  the  same  time  do  not  appear  to 
be  parts  of  the  same  transaction,  parol  proof  is  not  admissible  to  show  that  the  liability  of  the 
sureties,  as  expressed  in  the  b(md,  was  intended  to  be  limited  by  anything  contained  in  the 
contract.    Singer  ICanuf  g  Ck>.  v.. Hester,  g§  642,  643. 

§  628.  An  insurance  agent  gave  bond  to  account  for  moneys,  etc.  He  was  at  the  time  in 
<iebted  to  the  insurance  company,  and  moneys  which  he  remitted  after  the  execution  of  the 
bond  were  applied  to  such  indebtedness.  Judgment  was  obtained  against  the  sureties  before 
they  had  knowledge  of  these  facts,  and  on  bill  to  enjoin  the  judgment  it  was  held  that  the 
sureties  were  not  entitled  to  relief  unless  the  money  applied  on  the  debt  was  money  received 
in  the  current  business  of  the  agent,  and  was  received  by  the  company  with  knowledge  of 
sach  fact.    Hecox  v.  Citizens'  Ins.  Co.,  §  644. 

i$  620.  Where  a  firm  of  insurance  agents  executed  a  bond,  conditioned  to  pay  over  money 
collected,  the  sureties  were  not  liable  for  moneys  collected  by  the  survivor  af te^  the  death  of 
a  member.    Connecticut  Mut.  L.  Ins.  Co.  v.  Bowler,  §§  645,  646. 

[Notes.— See  §§  647-668.] 

UNITED  STATES  v.  POWELL, 
(14  Wallace,  498-604.    1871.) 

Ebbob  to  IT.  S.  Circuit  «Coart,  Middle  District  of  Tennessee. 

Statement  of  Facts. —  This  is  an  action  on  a  distiller's  bond.  The  condi- 
tion of  the  bond  was  that  the  obligors  should  faithfully  comply  with  all  the 
provisions  of  law  in  relation  to  the  duties  and  business  of  distillers.  After  the 
execution  of  this  bond,  congress  passed  a  resolution  requiring  proprietors  of  in- 
ternal revenue  bonded  warehouses  to  reimburse  to  the  Uiiited  States  the  ex- 
penses and  salary  of  storekeepers,  etc.,  in  charge  of  such  warehouses.  After 
the  passage  of  this  resolution  the  defendants  gave  a  second  bond,  with  the 
same  sureties,  and  conditioned  the  same  as  the  first.    The  defendants  deny  any 
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liability  under  either  bond  for  the  expenses,  etc.,  mentioned  in  the  above  reso- 
lution. 

Opinion  by  Mb.  Justice  Clifford. 

Persons  intending  to  engage  in  the  business  of  a  distiller  are  required  to  give 
notice  in  writing  to  the  assessor  of  the  district,  stating  their  names  and  places 
of  residence  and  the  place  or  places  where  the  business  is  to  be  carried  on,  and 
before  proceeding  with  the  business  they  are  required  to  make  and  execute  a 
bond  in  the  form  prescribed  by  the  commissioner,  with  at  least  two  sureties  to 
be  approve^  by  the  assessor  of  the  district,  conditioned  that  the  principal  shall 
faithfully  comply  with  all  the  provisions  of  law  in  relation  to  the  duties  and 
business  of  distillers,  and  that  he  will  pay  all  penalties  incurred  or  fines  im- 
posed on  him  for  a  violation  of  any  of  the  said  provisions.  15  Stat,  at  Large, 
127.  Pursuant  to  that  requirement  the  two  defendants  first  named  in  the  dec- 
laration made  and  executed  the  two  bonds  therein  described,  conditioned  in 
the  very  words  of  the  seventh  section  of  the  act  containing  the  requirement,  as 
appears  by  the  record. 

Distillers  are  also  required  by  the  fifteenth  section  of  the  act  to  provide 
at  their  own  expense  a  warehouse,  situated  on  and  to  constitute  a  part  of  their 
distillery  premises,  to  be  used  only  for  the  storage  of  distilled  spirits  of  their 
own  manufacture;  and  the  provision  is  that  such  warehouse,  when  approved 
by  the  commissioner,  on  report  of  the  collector,  shall  be  deemed  to  be  a  bonded 
warehouse  of  the  United  States  and  be  known  as  a  distillery  warehouse,  and 
that  it  shall  be  under  the  direction  and  control  of  the  collector  of  the  district 
and  in  chai^  of  an  internal  revenue  storekeeper  assigned  thereto  by  the  com- 
missioner. Provision  is  also  made  by  the  joint  resolution  of  the  29th  of  March, 
1869,  that  the  proprietors  of  all  internal  revenue  bonded  warehouses  shall  reim- 
burse to  the  United  States  the  expenses  and  salary  of  all  storekeepers  or  other 
officers  in  charge  of  such  warehouses,  and  that  the  same  shall  be  paid  into  the 
treasury  and  accounted  for  like  other  public  moneys.  16  Stat,  at  Large,  52. 
Most  of  the  material  facts  are  either  admitted  or  not  controverted  by  the  plead- 
ings. It  is  conceded  as  follows :  (1)  That  the  principal  defendants  engaged  in 
the  business  of  a  distiller  for  the  periods  mentioned  in  the  declaration.  (2) 
That  they  constructed  warehouses  for  the  storage  of  distilled  spirits  of  their 
own  manufacture.  (3)  That  the  warehouses  were  in  charge  of  internal  revenue 
storekeepers,  assigned  thereto  by  the  commissioner.  (4)  That  the  plaintiffs 
paid  the  per  diem  wages  of  the  storekeepers,  and  that  they  demanded  of  the 
*  defendants  to  be  reimbursed  the  amount  so  paid  for  that  service,  and  that  the 
defendants  refused  to  pay  as  requested,  and  that  the  bonds  described  in 
the  declaration  were  duly  executed. 

Payment  being  refused,  the  plaintiffs  brought  an  action  of  debt  to  recover 
the  amount.  Service  having  been  made,  the  defendants  appeared  and  pleaded 
as  follows:  (1)  Performance.  (2)  That  they  were  not  bound  to  pay  the 
wages  of  the  storekeepers  in  charge  of  their  distillery  warehouse;  that  the 
storekeeper  was  an  officer  appointed  and  selected  by  the  plaintiffs,  and  that  he 
was  placed  by  them  in  the  distillery  warehouse  of  the  defendants,  and  that 
they,  the  plaintiffs,  were  bound  to  pay  his  per  diem  wages.  (3)  That  the 
warehouse  attached  to  their  distillery  is  known  as  a  distillery  warehouse,  and 
not  as  a  bonded  warehouse,  as  it  constitutes  a  part  of  their  distillery  premises, 
and  that  the  defendants  are  not  bound  to  pay  the  wages  of  the  storekeeper.  (4) 
That  the  plaintiffs  have  no  right  to  be  reimbursed  for  the  wages  they  paid  to 
the  storekeeper  for  service  rendered,  or  work  done  on  Sunday,  or  the  Lord's 
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day.  (5)  Superadded  is  also  the  separate  plea  of  the  sureties "—  that  the 
plaintiffs,  at  the  time  the  first  bond  was  executed,  were  bound  to  pay  the 
storekeeper  in  charge  of  the  warehouse,  and  that  the  subsequent  act,  even  if 
applicable  to  distillery  warehouses,  cannot  phange  or  alter  their  liability  as 
sureties,  nor  can  it  increase  their  responsibility. 

1.  Performance  certainly  is  not  proved  as  matter  of  fact,  as  it  is  not  pre- 
tended that  the  defendants  have  reimbursed  the  plaintiffs  for  any  part  of  the 
amount  which  the  latter  paid  to  the  storekeepers  for  their  per  diem  wages 
while  they  were  in  charge  of  the  defendants'  distillery  warehouses,  which  is 
all  that  need  be  remarked  in  respect  to  that  defense. 

2.  Undoubtedly  the  storekeeper  is  an  officer  appointed  and  selected  by  the 
plaintiffs,  but  the  question  whether  the  defendants  acre  bound  to  reimburse  the 
plaintiffs  the  amount  paid  for  their  per  diem  wages  while  in  charge  of  their 
distillery  warehouses  is  a  question  of  law  depending  upon  the  construction  of 
the  joint  resolution  to  which  reference  has  been  made.  Argument  to  show 
that  the  question  must  be  answered  in  the  affirmative,  if  the  joint  resolution 
is  applicable  to  the  case,  is  hardly  necessary,  as  the  language  is  explicit  that 
the  proprietors  of  all  internal  revenue  bonded  warehouses  shall  reimburse  to 
the  United  States  the  expenses  and  salary  of  all  storekeepers  or  other  officers 
in  charge  of  such  warehouses. 

§  630.  The  term  "  handed  warehouse  ^^  in,  the  act  of  March  25, 1869^  indud'es 
"  distillery  warehouse^'*  used  in  the  ffteerdh  section  of  the  ad  of  July  £0, 
1868 J  imposing  taxes  on  distilled  spirits, 

3.  Attempt  is  made  to  show  that  a  distillery  warehouse  is  not  a  bonded 
warehouse  within  the  meaning  of  the  joint  resolution,  but  the  proposition 
cannot  be  maintained,  as  the  act  of  congress  provides  that  such  a  warehouse, 
when  approved  by  the  commissioner,  on  report  of  the  collector,  shall  bo 
deemed  a  bonded  warehouse  of  the  United  States ;  and  it  matters  not  that  the 
act  provides  that  it  shall  be  known  as  a  distillery  warehouse,  as  the  require- 
ment of  the  act  is  that  it  shall  be  under  the  direction  and  control  of  the  col- 
lector of  the  district,  and  be  in  charge  of  an  internal  revenue  storekeeper 
assigned  thereto  by  the  commissioner.  Beyond  all  doubt,  therefore,  the  in- 
ternal revenue  bonded  warehouse,  referred  to  in  the  joint  resolution,  includes 
the  bonded  warehouse  known  as  the  distillery  warehouse,  described  in  the 
fifteenth  section  of  the  act  imposing  taxes  on  distilled  spirits.  15  Stat  at 
Large,  130. 

§  631.  JhUies  imposed  bylaw  upon  the  obligor  of  a  bondj  after  its  execution^ 
do  not  affect  his  sureties^  unless  embraced  by  the  terms  of  the  bond. 

4.  Suppose  that  it  is  so,  still  it  is  contended  by  the  defendants  that  they  are 
not  bound  by  the  first  bond  to  reimburse  the  plaintiffs  for  the  amount  paid  to 
the  storekeeper  for  that  service,  because  the  bond  was  made  and  executed 
before  the  passage  of  the  joint  resolution.  It  must  be  admitted  that  any  sub- 
stantial addition  by  law  to  the  duties  of  the  obligor  of  a  bond,  after  the  exe- 
cution of  the  instrument,  materially  enlarging  his  liabilities,  will  not  impose  any 
additional  responsibility  upon  his  sureties,  unless  the  words  of  the  bond,  by  a 
fair  and  reasonable  construction,  bring  such  subsequently  imposed  duties  within 
its  provisions.    Farr  v.  HoUis,  9  Barn.  &  Cress.,  332. 

§  632.  27i£  condition  in  a  distHler^s  bond  is  prospective  in  terms  and  covers 
similar  ditties  imposed  after  its  execution. 

Conceding  that  rule  to  be  correct,  it  becomes  necessary  to  examine  the  re- 
citals and  condition  of  the  bond  first  described  in  the  declaration,  as  the  ques- 
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tion  miust  depend  very  largely  upon  the  construction  of  the  language  there* 
employed.  By  the  recital  of  the  bond  it  appears  that  the  principals  therein 
named  intended,  on  and  after  that  date,  to  be  engaged  in  the  business  of  dis- 
tillers within  the  fifth  collection  district  of  the  state,  and  the  condition  of  the 
bond  is  that  they  shall  in  aU  respects  faithfully  comply  with  aU  the  provisions- 
of  law  in  relation  to  the  duties  and  business  of  distillers,  and  that  they  shall 
pay  all  penalties  incurred  or  fines  imposed  on  them  for  a  violation  of  any  of 
the  said  provisions.  Stronger  language  to  signify  an  intention  to  stipulate  that 
the  principals  in  the  bond  should  comply  with  duties  subsequently  imposed  by 
law  in  relation  to  the  business  of  a  distiller  could  not  well  be  employed,  as  th& 
language  of  the  bond  is  that  they  shall  faithfully  comply  with  all  the  provis- 
ions of  law  in  relation  to  the  duties  and  business  of  distillers,  knowing  as  all 
the  obligors  did  that  congress  might  at  any  time  enact  new  provisions  impos- 
ing new  duties  or  vary  those  already  imposed.  Bartlett  v.  Governor,  2  Bibb., 
586;  Minor  v.  Mechanics'  Bank,  1  Pet.,  73  (Banks,  §§  6-19).  Both  parties,  it 
must  be  assumed,  knew  that  changes  might  be  made  in  that  behalf  at  any  time,, 
and  the  defendants  must  have  understood  that  it  never  could  have  been  in- 
tended that  a  new  bond  should  be  required  with  every  modification  made  in 
relation  to  the  duties  and  business  in  which  the  principals  in  the  bond  were 
about  to  engage.  Where  a  person  was  elected  sheriff  and  executed  a  bond  ta 
the  county  conditioned  that  he  would  well  and  faithfully  in  all  things  discharge^ 
the  duties  of  the  office  during  his  continuance  in  the  same  by  virtue  of  his  said 
election,  the  supreme  court  of  Ohio  held  that  the  language  of  the  bond  was- 
broad  enough,  not  only  to  embrace  any  duty  imposed  at  the  date  of  the  bond^ 
but  any  also  that  might  be  imposed  upon  the  officer  by  law  during  the  term  for 
which  the  bond  was  given.  King  v.  Nichols,  16  Ohio  St.,  82 ;  United  States  t;. 
Bradley,  10  Pet.,  343  (§§  183-9,  supra)  \  Cameron  v.  Campbell,  3  Hawks,  285. 
Bonds  in  such  cases,  as  well  as  in  cases  like  the  one  before  the  court,  are- 
required  to  secure  the  faithful  discharge  of  the  duties  ordinarily  imposed  upon 
the  principal  obligor,  without  reference  to  the  time  when  the  law  was  passed 
imposing  the  duty ;  and  where,  as  in  this  case,  the  language  of  the  bond  is  suf • 
ficiently  comprehensive  to  embrace  duties  subsequently  imposed,  of  a  character 
corresponding  with  those  required  at  the  date  of  the  bond,  the  construction 
which  gives  a  prospective  as  well  as  a  retrospective  operation  to  the  condition 
of  the  bond  may  well  be  adopted  as  both  reasonable  and  just  to  all  concerned. 
"White  V.  Fox,  22  Me.,  341 ;  United  States  v.  Hodson,  10  WaU.,  406  (§§  195-199, 
supra)\  United  States  v.  Tingey,  5  Pet,  127  (§§  181, 182,  supra). 

Exceptional  cases  may  doubtless  arise,  as  where  the  condition  of  the  bond  is, 
in  terms,  or  by  a  fair  and  reasonable  construction,  limited  to  existing  duties,  or 
where  the  appointment  is  a  temporary  one,  to  expire  at  the  end  of  the  next 
session  of  the  senate.  Different  rules  are  applied  in  the  case  of  a  temporary 
appointment,  as  the  commission  is  for  a  different  tenure,  and  unless  there  is^ 
something  in  the  act  under  which  the  first  commission  issued  showing  that  it 
contemplated  a  permanent  and  continuing  responsibility  under  laws  subse- 
quently passed,  the  rule  is  that  the  liability  of  sureties  must  be  strictly  con- 
fined to  the  duties  created  by  the  acts  passed  antecedent  to  the  date  of  the 
bond.  United  States  v,  Kirkpatrick,  9  Wheat.,  730  (§§  419-422,  supra).  Given, 
as  the  second  bond  was,  subsequent  to  the  passage  of  the  joint  resolution,  the 
defense  that  the  bond  is  not  embraced  in  that  provision  is  entirely  without 
merit,  and  is  accordingly  overruled. 
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§  633«  The  United  States  is  entitled  to  reimbursemerU  for  money  paid  for 
wages  of  storekeepers  in  charge  of  distiUery  warehouses  on  Sunday. 

5.  Beimbarsement  for  services  rendered  or  work  done  by  the  storekeepers^ 
or  for  money  paid  for  their  per  diem  wages  on  Sunday  or  the  Lord's  day,  it 
is  insisted,  cannot  be  lawfully  claimed  because  the  law,  it  is  said,  did  not  con- 
template their  employment  on  that  day.  Storekeepers  of  the  kind  may  bo 
appointed  by  the  secretary  of  the  treasury,  in  such  numbers  as  may  be  nece&- 
sary,  with  such  compensation,  not  exceeding  $5  per  day,  as  shall  be  determined 
by  the  commissioner.  They  are  required  to  take  an  oath  faithfully  to  perforn^ 
the  duties  of  their  office,  and  to  give  a  bond  to  be  approved  by  the  commis- 
sioner for  the  faithful  discharge  of  their  duties,  and  they  are  to  have  charge  of 
the  warehouses  to  which  they  may  be  respectively  assigned,  under  the  directioa 
of  the  collector  controlling  the  same,  which  warehouse,  it  is  provided,  shall  be 
in  the  joint  custody  of  such  storekeeper  and  the  proprietor  thereof;  and  the 
provision  is  that  the  warehouses  shall  be  kept  securely  locked,  and  shall  at  no 
time  be  unlocked  or  opened,  or  remain  open,  unless  in  the  presence  of  such 
storekeeper  or  other  person  who  may  be  designated  to  act  for  him  by  the  col- 
lector in  case  of  absence  from  sickness  or  from  any  other  cause.  13  Stat,  at 
Large,  146.  Safe  custody  of  the  articles  deposited  in  the  warehouse  is  one  of 
the  primary  duties  of  the  storekeeper,  and  it  is  clear  that  he  is  required  to  per- 
form that  duty  on  Sunday  as  well  as  on  every  ordinary  working  day  of  the 
week,  as  such  custody  is  a  work  of  necessity,  and  therefore  is  not  unlawful, 
even  in  jurisdictions  where  worldly  labor  or  business  on  the  Lord's  day  is  for* 
bidden  by  law.    Powhatan  Steamboat  Co.  v.  Appomattox  R  Co.,  24  How.,  255. 

§  634.  The  hond  given  hy  distillers  was  comprehensive  enough  to  include  the 
dtUy  afterwards  imposed  to  reimburse  the  United  States  for  salary  of  store" 
keepers. 

6.  Sufficient  has  already  been  remarked  to  show  that  the  defense  set  up  in  the 
separate  plea  filed  by  the  sureties  cannot  be  maintained,  as  the  language  em- 
ployed in  the  conditions  of  the  respective  bonds  is  comprehensive  enough  to 
bring  the  case  within  the  duty  imposed  upon  the  proprietors  of  internal  revenue 
bonded  warehouses  by  the  joint  resolution  which  requires  such  proprietors  ta 
reimburse  the  United  States  for  the  expenses  and  salary  paid  to  such  store- 
keepers or  other  officers  in  charge  of  such  warehouses.  Diametrically  opposite 
views  were  entertained  by  the  presiding  justice  in  the  circuit  court,  and  he 
accordingly  instructed  the  jury  that  neither  the  distillers  nor  their  sureties 
were  liable  to  the  plaintiffs  under  the  first  bond.  (2)  That  the  reimbursement 
to  the  plaintiffs  by  the  distillers  of  the  salaries  of  storekeepers  was  not  one  of 
the  duties  of  the  distillers  for  which  the  second  bond  was  given.  White  v. 
Fox,  22  Me.,  341 ;  State  v,  Bradshaw,  10  Ired.,  232.  (3)  That  the  plaintiffs 
could  not  recover  the  amount  paid  to  the  storekeepers  for  services  performed 
by  them  on  Sundays,  as  the  law  did  not  contemplate  their  employment  on  that 
diay.  Under  those  instructions  the  jury  returned  their  verdict  for  the  defend- 
ants, and  the  plaintiffs  excepted  and  removed  the  cause  into  this  court.  Having 
determined  that  the  instructions  were  erroneous,  it  only  remains  to  remark  that 
the  judgment  must  be  reversed,  and  the  cause  remanded  with  directions  to 
issue  a  new  venire. 
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MUTUAL  LIFE  INSURANCE  CJOMPANY  OF  NEW  YORK  v.  WILCOX, 
(arcuit  Court  for  Illinois:  8  Biasell,  197-20a    1878.) 

Opinion  by  Blodgett,  J. 

Statement  of  Facts. —  This  is  a  suit  upon  a  bond  given  by  Cronkhite  as 
principal,  and  signed  by  the  other  defendant,  Sextos  K.  Wilcox,  as  surety, 
conditioned  for  the  faithful  perforniance  by  Cronkhite  of  his  duties  as  agent  of 
the  plaintiff,  and  for  the  payment  to  the  plaintiff  of  all  moneys  which  might 
come  into  his  hands,  as  agent,  in  the  due  course  of  his  business,  pursuant  to 
the  rules  and  regulations  of  the  company.  The  proof  shows;  and  in  fact  it  is 
admitted,  that  Cronkhite  was  a  defaulter  to  the  amount  of  something  over 
fourteen  thousand  dollars  on  the  12th  of  January,  1876,  and  suit  is  brought 
upon  the  bond  to  recover  the  amount  of  this  defalcation. 

The  defenses  set  up  are :  First.  That  the  bond  was  executed  in  blank  by 
the  surety,  Mr.  Wilcox.  Second.  That  the  bond  as  it  now  stands  is  in  blank 
in  regard  to  the  location  or  place  in  which  Cronkhite  was  agent.  Third.  That 
Cronkhite  had  been  for  many  years  prior  to  the  execution  of  this  bond  an 
agent  for  the  plaintiff  in  this  city,  and  was  a  defaulter  to  the  company  at  the 
time  the  bond  was  executed,  and  that  the  company  obtained  the  bond  in  ques- 
tion by  fraudulently  concealing  from  Wilcox  the  fact  that  Cronkhite  was  a 
defaulter  at  the  time.  Fourth.  That  some  seventy-eight  hundred  dollars  of  the 
alleged  defalcation  was  incurred  before  the  bond  was  given. 

In  reference  to  the  defense  that  the  bond,  was  executed  in  blank  and  is  not 
the  deed  of  Wilcox,  the  evidence  shows  this  state  of  facts:  The  company  sent 
to  Cronkhite  a  blank  form  of  the  bond  used  by  them,  the  only  written  portion 
of  the  bond  being  the  amount  of  penalty,  $20,000,  with  directions  to  Mr. 
Cronkhite  to  have  it  filled  up,  signed  by  his  surety,  and  returned.  Mr.  Cronk- 
hite took  the  bond  to  Mr.  Wilcox,  who  signed  it  in  the  condition  in  which  it 
came  from  the  hands  of  the  company ;  that  is,  without  being  filled  up.  Cronk- 
hite then  filled  up  the  bond,  and  it  was  forwarded  to  the  company.  It  was 
filled  and  returned  to  the  company  in  precisely  the  condition  in  which  it  is  now 
offered  in  evidence.  There  is  no  claim  or  pretense  that  it  has  been  altered  or 
changed  since  it  came  into  the  possession  of  the  company.  Cronkhite  filled  up 
the  bond,  putting  in  his  own  name,  the  name  of  the  surety,  and  the  date,  per- 
haps, but  left  blank  the  name  of  the  place  where  Cronkhite  was  agent. 

§  636.  ITkjU  a  hand  is  executed  in  blank  hy  a  Bwrety  does  not  affect  the  liability 
of  the  surety  unless  the  obligee  is  awa/re  of  the  irregularity. 

I  am  satisfied  that  this  does  not  vitiate  the  bond  in  any  particular.  The 
authorities  upon  that  point  (16  Wall.,  1,  and  21  Wall.,  273)  go  to  show  that, 
unless  this  irregularity  is  brought  home  to  the  knowledge  of  the  principal  to 
whom  the  bond  is  payable,  the  company  will  not  suffer  from  it.  There  is  cer- 
tainly no  evidence  that  it  was  brought  home  to  this  company,  that  this  bond 
was  not  precisely  as  it  now  is,  when  Mr.  Wilcox  wrote  his  name  for  the  pur- 
pose of  giving  this  bond  and  having  it  properly  placed  in  the  hands  of  the  com- 
pany. Cronkhite  was  not  the  agent  of  the  company  in  this  transaction,  but  was 
acting  in  his  own  behalf;  and  if  Mr.  Wilcox  saw  fit  to  deliver  a  bond  signed  in 
blank  to  Mr.  Cronkhite,  he  must  suffer  if  there  has  been  any  irregularity. 

§  636.  The  cancellation  of  a  deed  of  trust  executed  to  secure  past  deficits  will 
not  affect  a  suhsequent  bond  to  secure  existing  and  snhsequent  deficits. 

It  is  further  claimed  that  this  bond  was  obtained  by  fraudulent  concealment 
of  the  condition  of  Cronkhite's  account,  and  that  the  company  surrendered  oer- 
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tain  secarities  which  they  had,  and  of  which  the  sureties  should  have  had  the 
benefit,  whereby  the  contract  is  vitiated.  The  facts  bearing  upon  this  branch 
of  the  defense  are  simply  these :  Cronkhite,  as  has  been  stated,  had  been  for 
4several  years  the  agent  of  the  plaintiff  in  this  city.  In  1873  he  was  found  to 
be  behind  in  his  accounts,  and  making  explanations  that  his  deficiency  had 
.grown  out  of  his  giving  indulgences  to  parties  here  in  Chicago,  who  had  suffered 
by  the  fire  and  various  other  reasons,  he  was  continued  in  his  office  and  an  ar- 
rangement made  that  he  should  pay  up  from  month  to  month  this  defalcation ; 
and  between  the  time  that  this  defalcation  was  discovered^  which,  I  think,  was 
in  September,  1873,  and  the  time  this  bond  was  given  in  1874,  the  deficiency 
was  all  paid  up.  About  the  time  that  Cronkhite  had  made,  or  was  making,  the 
last  payment,  at  the  time  he  remitted  the  drafts  which,  as  he  supposed,  liqui- 
dated his  former  defalcation,  he  stated  to  the  company  that  Mr.  Warner,  who 
had  been  his  surety  upon  his  bond  as  agent  for  the  company  here,  had  made  an 
arrangement  with  his  copartners  by  which  they  had  mutually  agreed  not  to 
make  indorsements  or  become  surety  for  any  person,  and  asked  that  Mr. 
Warner's  bond  be  canceled.  He  said  that  a  wealthy  man  —  without  naming 
liim  —  of  this  city,  who  would  be  entirely  satisfactory  to  the  company,  was 
willing  to  become  surety  for  him,  and  by  the  return  mail,  or  shortly  afterwards, 
in  acknowledging  the  receipt  of  the  remittances,  the  company  sent  this  blank 
bond,  and  stated  that  when  a  new  bond,  satisfactory  to  the  company,  was 
returned,  the  Warner  bond  would  be  surrendered. 

In  accordance  with  this  arrangement  the  bond  in  question  was  executed  and 
forwarded  to  the  company  and  the  Warner  bond  surrendered.  At  the  time  the 
defalcation  of  1873  was  discovered,  Cronkhite,  in  order  to  secure  it  in  addition 
to  his  bond  signed  by  Mr.  Warner,  gave  a  trust  deed  upon  certain  property  here 
in  Chicago  for  the  nominal  sum  of  $20,000,  but  for  the  real  purpose  of  securing 
this  defalcation,  and  at  the  time,  or  shortly  after  the  Warner  bond  was  surren- 
dered, a  small  balance  of  some  $600  for  interest  upon  this  defalcation  having 
been  paid,  Mr.  Cronkhite  wrote  to  the  company  that  he  wished  this  old  trust 
deed  surrendered  to  him,  and  it  was  accordingly  canceled  and  returned.  It  is 
alleged  that  this  was  in  bad  faith  to  Mr.  Wilcox.  But  the  evidence  is  conclu- 
sive to  my  mind  that  this  old  trust  deed  had  reference  only  to  the  old  defalca- 
tion ;  that  whenever  that  defalcation  was  paid  up,  Cronkhite  could  enforce  the 
cancellation  of  that  deed ;  that  there  was  no  understanding  or  agreement  that 
it  was  to  stand  as  security  for  the  future  transactions  or  dealings  between 
Cronkhite  and  the  company,  but  only  for  this  single  defalcation ;  and  in  accord- 
^uice  with  that  understanding  on  the  final  adjustment  of  that  defalcation  this^ 
secarity  was  canceled.  Now  with  reference  to  the  concealment  of  the  condi- 
tion of  Cronkhite's  affairs,  there  is  no  evidence  that  any  inquiry  in  the  first 
place  was  made  by  Mr.  Wilcox  or  anybody  else  as  to  the  condition  of  Cronk- 
hite's accounts.  There  is  no  evidence  that  any  statement  was  made  to  Wilcox 
by  any  person  connected  with  the  company,  except  Mr.  Cronkhite,  and  he,  of 
coarse,  was  an  interested  party  and  making  his  own  explanations,  and  the  com- 
pany was  not  bound  by  them,  as  it  was  simply  a  business  relation  between 
Cronkhite  and  Wilcox. 

§  637.  ^  surety  is  bound  /or  defalcations  existing  at  the  time  the  hondis 
signedj  unless  they  were  known  to  the  obligee  of  the  bond. 

There  is  some  evidence  in  the  case  that  at  the  time  this  bond  was  executed, 
Cronkhite  Avas  in  default  to  the  company,  but  the  defalcation  was  concealed,  and 
concealed  in  this  way :  the  chief  business  of  Cronkhite  consisted  in  the  placing  of 
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policies  of  insurance  or  the  obtaining  of  new  risks  and  in  the  collections  of  the 
annual  or  semi-annual  payments  upon  past  policies.  The  renewal  receipts  were 
forwarded  to  Cronkhite  from  New  York,  and  it  was  his  duty  to  collect  the  pre- 
miums and  return  them  during  the  month,  or  return  in  time  so  that  he  could  get 
them  in  the  succeeding  month's  business.  It  was  his  duty  to  forward  them  or 
return  the  money  in  his  report  of  that  month's  business,  but  instead  of  doing 
80  he  got  into  the  habit  of  returning  a  certain  portion  of  his  receipts  as  not 
paid,  and  carrying  them  over  into  the  next  month  and  collecting  the  money  the 
next  month,  and  applying  it  upon  them  and  reporting  them  as  paid,  and  so 
lapping  over  the  business  of  one  month  into  the  next.  There  is  no  evidence 
whatever  that  the  company  at  this  time  had  any  knowledge  of  this  course  of 
dealing  on  the  part  of  Cronkhite.  They  supposed  him  to  be  conducting  his 
business  entirely  in  accordance  with  the  rules  of  the  company  and  in  a  correct 
manner,  but  it  is  now  attempted  to  defeat  the  claim  of  the  plaintiff  on  the 
ground  that  this  irregularity  had  been  going  on  with  the  knowledge  of  the 
officers  of  the  company  for  some  time  before  this  bond  was  given.  I  am  satis- 
fied that  this  irregularity  on  the  part  of  Cronkhite  was  not  known  to  the  offi- 
cers or  general  agents  of  the  company,  and  that  it  supposed  that  Cronkhite's 
accounts  were  square.  At  the  time  this  bond  was  given  it  was  given  in  substi- 
tution of  another  bond  which  had  been  standing  for  several  years,  and  I  have 
BO  doubt  that  the  understanding  of  all  the  parties  was  that  the  new  surety 
stepped  into  the  place  of  the  old  one ;  but  if  it  were  not  so,  I  should  consider 
that  by  the  terms  of  this  bond,  if  there  were  any  moneys  in  the  hands  of 
Cronkhite  at  this  time  which  he  had  not  paid  over  and  not  reported  as  collected, 
they  come  within  the  spirit^  intention  and  letter  of  the  bond.  That  is  to  say, 
suppose  that  this  bond  was  given  on  the  first  day  of  April,  and  that  Cronkhite 
had  money  remaining  in  his  hands  which  he  ought  to  have  remitted  as  part  of 
his  March  collections,  but  had  not  remitted,  I  have  no  doubt  that  such  money 
would  come  within  the  obligation  of  this  bond.  This  consideration  disposes 
substantially  of  all  the  objections  to  the  claim  of  the  plaintiff  upon  this  bond. 
The  finding  will  be,  the  issues  for  the  plaintiff — debt,  $20,000;  damages,  the 
amount  of  $14,982  and  six  per  cent,  interest,  being  in  all  to  date,  $17,041.82. 


UNITED  STATES  v.  BOECKER. 
(21  Wallace,  652-659.    1874.) 

Error  to  TJ.  S.  Circuit  Court,  District  of  Maryland. 

Statement  of  Facts. — This  was  an  action  on  a  distiller's  bond,  which  was 
taken  under  the  act  of  July  20,  1868.  The  bond  described  the  place  at  which 
the  obligor  intended  to  carry  on  the  business  of  a  distiller  as  the  corner  of 
Hudson  Street  and  East  Avemce^  in  the  town  of  Canton,  county  of  Baltimore, 
etc.  On  the  trial  it  was  proved  that  the  principal  was  indebted  to  the  United 
States  for  taxes  assessed  against  his  business  as  a  distiller,  carried  on  by  him  at 
the  comer  of  Hudson  and  Third  Streets^  in  the  town  of  Canton,  etc.  The- 
jury  found  for  the  defendants  under  an  instruction  that  the  plaintiff  could  not 
recover  if  the  jury  should  find  from  the  evidence  that  Boecker  never  car- 
ried on  the  business  of  a  distiller  at  the  corner  of  Hudson  street  and  East 
nvenue. 
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§  638.  Sureties  on  a  distiUer^s  hand  are  only  liable  for  taxes  upon  "business 
carried  on  hy  him  at  the  place  named  in  the  hondy  where  sitch  bond  follows  the 
notice  required  to  b4  given  by  the  distiller. 

Opinion  by  Mb.  Justice  Swayne. 

The  several  provisions  bearing  on  the  subject  in  the  act  of  July  20,  1868, 
under  which  the  bond  sued  on  in  this  case  was  taken,  show  the  importance  at- 
tached by  the  statute  to  the  place  as  designated  in  the  notice  required  to  be  given 
by  the  distiller  before  commencing  business.  Here  the  bond,  it  is  to  be  presumed, 
followed  the  notice.  The  designation  of  the  place  is  made  important  to  the 
distiller,  to  his  sureties,  and  to  the  government,  in  several  respects.  If  the 
place  be  not  as  designated  in  the  notice,  the  distiller  is  outside  of  the  law  and 
liable  to  the  penalties  denounced  by  the  sixth  section.  If  it  be  within  six  hun- 
dred feet  of  premises  authorized  to  be  used  for  rectifying,  he  is  liable  to  suffer 
as  prescribed  in  the  eighth  section.  The  premises  having  been  specified  in  the 
notice,  the  surety,  before  executing  the  bond,  and  the  assessor,  before  taking  it, 
may  examine  and  determine  how  far,  in  the  event  of  liability  on  the  part  of 
the  principal,  the  property  would  be  available  as  security  for  the  government 
and  indemnity  for  the  surety.  If  the  proposition  of  the  counsel  for  the  United 
States  were  sustained,  the  designation  of  the  place,  as  in  this  bond,  instead  of 
affording  a  limitation  and  a  safeguard  to  the  surety,  might  prove  but  a  delu- 
sion and  a  snare,  and  subject  him  to  liabilities  which  he  could  not  have  fore- 
seen, and  to  the  hazard  of  which  he  would  not  knowingly  have  exposed  himself. 
In  such  cases,  the  United  States  having  a  lien,  the  surety  is  entitled  to  the 
benefit  of  it.  He  might  be  willing  to  bind  himself  where  the  lien  was  upon  one 
piece  or  parcel  of  property,  and  unwilling  where  it  was  upon  another.  His 
ultimate  immunity  or  liability  might  depend  wholly  upon  the  value  of  the 
premises.  He  had  the  option  to  assume  the  risk  or  not.  This  element  may 
have  controlled  the  exercise  of  his  election. 

Viewing  the  subject  in  the  light  of  these  considerations,  we  cannot  assent  to 
the  view  expressed  by  the  counsel  for  the  government.  On  the  contrary,  we 
think  this  term  of  the  bond  is  of  the  essence  of  the  contract.  It  is  hardly  less 
so  than  the  amount  of  the  penalty.  One  defines  the  place  where  the  liability 
must  arise,  the  other  the  maximum  of  that  liability  for  which  the  sureties  stip- 
ulated to  be  bound.  The  former  can  no  more  be  held  immaterial  than  the  lat- 
ter. Ko  distillery  having  been  carried  on  at  the  place  named,  the  contract 
never  took  effect  The  event  to  which  it  referred  did  not  occur.  There  could 
consequently  be  no  liability  within  the  letter  or  meanmg  of  the  contract.  It 
was  as  if  the  agreement  had  been  for  the  good  conduct  of  a  clerk  while  in  the 
service  of  B.,  and  the  clerk  never  entered  his  service,  but  entered  into  the 
service  of  another.  Distilling  begun  and  carried  on  elsewhere  was  no  more 
within  the  obligation  of  the  sureties  than  if  it  had  been  begun  and  carried  on 
there  or  elsewhere  by  a  person  other  than  Boecker.  No  other  place  than  that 
named  is,  under  the  circumstances  of  this  case,  within  the  letter,  spirit  or 
meaning  of  the  bond.  The  specification  has  no  elasticity.  It  cannot  be  made 
to  extend  to  the  locality  where  the  distillery  here  in  question  was  placed. 

§  639.  Theliability  of  a  surety  is  not  to  be  extended  beyond  the  terms  of  his 
cofUracL 

In  Miller  v.  Stewart,  9  Wheat.,  703  (§§  729-735,  infra),  this  court  said :  "Noth- 
ing can  be  clearer,  both  upon  principle  and  authority,  than  the  doctrine  that 
the  liability  of  a  surety  is  not  to  be  extended  by  implication  beyond  the  terms 
of  his  contract.  To  the  extent,  and  in  the  manner,  and  under  the  circumstances 
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pointed  out  in  his  obligation  he  is  bound,  and  no  further.  .  .  .  It  is  not 
sufficient  that  he  may  sustain  no  injury  by  a  change  in  the  contract,  or  that  it 
may  even  be  for  his  benefit.  He  has  a  right  to  stand  upon  the  very  terms  of 
his  contract,  and  if  he  does  not  assent  to  any  variation  of  it,  and  a  variation  is 
made,  it  is  fatal."  To  the  same  effect  is  Ludlow  v.  Simond,  2  Caine's  Cas.,  1. 
There  is  no  more  learned  and  elaborate  case  upon  the  subject.  The  leading 
English  case  is  Lord  Arlington  v.  Merricke,  2  Saund.,  402.  These  authorities 
are  conclusive  of  the  case  before  us.  It  is  needless  to  analyze  and  discuss  them. 
Others,  without  number,  maintaining  the  same  principle,  might  be  referred  to. 
Many  of  those  most  apposite  to  this  case  are  cited  in  the  argument  of  the  coun- 
sel for  the  defendants  in  error.  The  rules  of  the  common  law  upon  the  subject 
are  as  old  as  the  vear  books.  Those  rules  were  doubtless  borrowed  from  the 
earlier  Roman  jurisprudence  known  as  the  civil  law.  They  obtain  throughout 
the  states  of  our  Union.  The  adjudications  everywhere  are  in  substantial  har- 
mony. The  question  here  was  not  as  to  the  law  in  the  abstract,  but  as  to  its  ap- 
plication to  the  facts  of  the  case.  A  careful  examination  has  satisfied  as  that 
the  learned  judge,  upon  the  trial  below,  instructed  the  jury  correctly. 

Judgment  affirmed. 

§  640.  I7ie  liability  of  sureties  in  a  distiller^s  bond  extends  to  business  carried 
on  at  places  other  than  those  named  but  within  the  sam^  assessor's  district. 

Dissenting  opinion  by  Mb.  Jxtstioe  Bbadlet,  Justices  Clifford,  Davis  and 
Strong  concurring. 

I  dissent  from  the  opinion  of  the  court  in  this  case.    It  seems  to  me  that  it 
has  a  tendency  to  cast  every  burden  on  the  government  and  to  unduly  relieve 
the  sureties  of  the  distiller  from  responsibility  for  his  acts.    By  the  sixth  sec- 
tion of  the  act  of  July  20,  1868,  every  person  intending  to  be  engaged  in  the 
business  of  a  distiller  is  to  give  notice  in  writing  to  the  assessor  of  the  district 
within  which  such  business  is  to  be  carried  on,  stating  his  name  and  place  of 
residence  and  the  place  where  said  business  is  to  be  carried  on ;  and  if  in  a  city, 
the  residence  and  place  of  business  is  to  be  indicated  by  the  name  and  number 
of  the  street.    He  is  then,  by  the  seventh  section,  to  execute  a  bond  with  at 
least  two  sureties,  to  be  approved  by  the  assessor.    Such  a  notice  and  such  a 
bond  were  given  in  this  cTi.    The  bond  recited,  in  the  preamble  to  the  condi- 
tion,  the  fact  that  the  distiller  intended  to  be  engaged  in  the  business  of  a  dis- 
tiller within  the  second  collection  district  of  the  stite  of  Maryland,  to  wit,  at 
the  corner  of  Hudson  street  and  East  avenue,  situate  in  the  town  of  Canton, 
county  of  Baltimore,    Then  followed  the  terms  of  the  condition,  namely,  that 
the  distiller  should  in  all  respects  faithfully  comply  with  all  the  provisions  of 
law,  etc.,  and  not  suffer  the  lot  on  which  the  distillery  stood  to  be  incumbered, 
etc.    Now  the  sureties  contend  that  if  the  distillery  is  actually  established  on  a 
different  lot  from  that  suggested  in  the  recital,  though  only  across  the  street, 
or  even  the  adjoining  lot  on  the  same  side,  they  are  not  bound.    It  seems  to 
me  that  it  is  for  them,  and  not  for  the  government,  to  see  that  the  distiller 
pursues  his  business  on  the  lot  which  he  gives  notice  to  the  assessor  that  he 
will  use  for  that  purpose.    They  are  the  guarantors  of  his  conduct  to  the 
government,  and  not  the  government  to  them.    If,  after  starting  his  dis- 
tillery, he  changes  its  location,  or,  after  giving  notice  of  the  location,  he 
changes  his  mind  and  commences  business  on  another  lot,  the  sureties  oug^ht  to 
be  bound  for  the  regularity  of  his  conduct.    If  he  should  not  carry  on  business 
in  the  designated  district,  but  in  a  different  one,  subject  to  the  jurisdiction  of 
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another  assessor,  to  whom  the  bond  was  not  given,  the  result  might  be  different. 
But  if  he  establishes  it  in  the  same  district  the  sureties  ought  to  be  liable.  The 
condition  is  not  that  he  shall  comply  with  the  law  only  on  that  particular  lot. 
That  can  only  be  claimed  as  an  inference  of  law.  But  does  such  an  inference 
arise  in  this  case?  The  fact  that  the  distiller  intended  to  pursue  his  business  on 
that  lot  is  mentioned,  it  is  true,  in  accordance  with  his  notice.  But  this  is  no. 
part  of  the  substance  of  the  condition.  The  substance  is  that  he  was  going  to 
engage  in  the  business  of  a  distiller  in  that  district,  and  the  sureties  guarantied 
his  compliance  with  the  law.  Where  a  sheriff  or  marshal  is  elected  or  appointed 
for  a  particular  term,  a  bond  given  for  the  faithful  discharge  of  his  duties  re- 
lates, by  implication  of  law,  to  that  term  alone;  and  the  sureties  are  not  bound 
for  a  subsequent  term  in  case  of  his  re-election  or  reappointment.  This  is  so, 
whether  the  condition  recites  the  term  of  office  for  which  the  appointment  was 
made  or  not.  This  is  the  reasonable  inference  from  the  whole  transaction.  But, 
in  the  case  under  consideration,  the  implication  of  law  and  the  reasonable  in- 
ference is  that  the  sureties  are  bound  for  the  conduct  of  their  principal  though 
he  should  change  the  location  of  his  distillery  to  any  other  place  within  the 
district.  Otherwise  the  government  is  liable  to  be  subjected  to  great  frauds. 
It  is  the  duty  of  the  sureties,  rather  than  that  of  the  government  officials,  to 
see  that  no  change  is  made  without  the  distiller*s  pursuing  the  formalities  re- 
quired by  the  law.  If  it  is  made  without  those  formalities  there  would  be 
stronger  reason  for  holding  that  fact  of  itself  as  constituting  a  violation  of  the 
bond  than  for  holding  that  it  discharges  the  sureties  from  all  obligation  what- 
ever 

OSBORNE  V.  UNITED  STATEa 
(Id  Wallace,  677--581.    1878.) 

Ereos  to  IT.  S.  Circuit  Court,  Eastern  District  of  Pennsylvania. 

Statement  of  Facts. —  This  was  an  action  upon  a  distiller's  bond,  given 
under  section  7  of  the  act  of  July  20,  1868.  The  eighth  section  of  the  same 
act  provided  in  substance  that  no  such  bond  should  be  approved  unless  the  dis- 
tiller was  the  owner  in  fee,  unincumbered,  etc.,  of  the  land  on  which  the  distil- 
lerv  is  situated,  or  unless  he  files  with  the  assessor  the  written  consent  of  the 
owner  of  the  fee,  and  of  any  lien-holder,  that  the  premises  may  be  used  for 
the  purposes  in  the  act  specified,  and  that  the  government  shall  have  a  prior 
lien,  etc.,  etc.  The  bond  in  question  was  approved  while  the  premises  were  in- 
cumbered, and  without  any  release  as  required  by  said  section  8.  These  facts 
were  set  up  in  a  plea,  to  which  the  United  States  demurred.  The  demurrer 
was  sustained  below,  and  the  case  brought  to  this  court  by  the  obligors. 

§641.  The  failure  of  ike  assessor  to  require  the  release  of  prior  liens  upon 
premises  occupied  hy  a  distillery  does  not  exonerate  the  sureties  in  the  distiller^s 

bond. 

Opinion  by  Waiie,  C.  J. 

The  circuit  court  did  not  err  in  sustaining  the  demurrer  to  the  plea  of  the 
plaintiff  in  error.  The  object  of  the  eighth  section  of  the  act  of  congress  was 
to  protect  the  government,  not  the  sureties  upon  the  bond.  By  that  section 
the  assessor  was  not  permitted  to  approve  a  distiller's  bond  unless  the  distillery 
property  was  unincumbered  as  against  the  United  States.  If  he  did,  he  made 
himself  liable  to  the  government  for  his  default,  but  he  violated  no  duty 
lie  owed  the  sureties.  He  was  under  no  obligation  to  protect  the  signers  of 
the  bond.    If  the  sureties  insisted  upon  a  release  of  the  incumbrances  as  a  con- 
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dition  to  their  beooming  bound,  they  should  have  taken  care  to  see  that  the 
bond  was  not  approved  until  all  the  requirements  of  the  statute  in  favor  of  the 
government  had  been  complied  with.  The  assessor  was  in  no  respect  called 
upon  to  act  for  them.  If  they  failed  to  secure  all  the  indemnity  they  might 
have  had,  it  was  their  fault,  and  not  that  of  the  United  States.  As  to  them 
certainly  this  section  of  the  act  is  directory  to  the  assessor  and  not  mandatory. 
But  it  is  directory  also  to  the  United  States.  The  assessor  is  a  ministerial  offi- 
cer. He  is  directed  not  to  approve  a  distiller's  bond  until  the  distillery  prop- 
erty is  made  free  from  incumbrances  as  against  the  claims  of  the  government. 
He  ought  to  insist  upon  this.  If  he  fails  to  perform  this  duty  the  government 
will  lose  a  part  of  the  security  it  was  entitled  to  have,  but  this  will  not  prevent 
it  from  availing  itself  of  so  much  as  it  has  obtained. 

It  is  not  averred  in  the  plea  that  the  bond  was  delivered  to  the  assessor  as 
an  escrow,  to  be  approved  and  made  binding  upon  the  obligors  only  when  the 
incumbrances  were  released.  It  is  not  even  averred  that  the  assessor,  when  he 
approved  the  bond,  had  actual  knowledge  of  the  existence  of  the  alleged  in- 
cumbrances. But  the  theory  of  the  plea  is  that  the  act  of  congress  made  the 
United  States  a  guarantor  to  the  surety  that  the  distillery  property  was  free 
from  incumbrances  at  the  time  of  the  approval  of  the  bond.  In  our  opinion 
such  is  not  the  law.  Judgment  affirmed. 

SINGER  MANUFACTURING  COMPANY  t?.  HESTER. 
(Circuit  Court  for  Missouri:  2  McCrary,  417-421.     1881.) 

Statement  of  Facts. —  Motion  for  a  new  trial.  The  verdict  of  the  jury, 
under  the  ixistruction  of  the  court,  had  been  for  the  plaintiff.  The  action  had 
been  brought  on  an  agent's  bond,  and  the  sureties  contended  that  they  were 
released  by  a  subsequent  agreement  made  by  the  plaintiff  and  the  agent,  by 
which  the  obligations  of  the  latter  were  greatly  changed.  This  subsequent 
agreement  was  fully  set  out  in  the  original  answer,  and  was  to  the  effect  that 
the  machines,  under  the  new  contract,  were  to  be  consigned  to  the  agent,  not 
sold  to  him  as  before.  A  demurrer  to  this  answer  was  sustained,  and  defend- 
ants answered  that  by  the  new  contract  they  were  released.  On  this  issue  was 
joined. 

§  642.  Where  a  bond  and  contrary  on  their  face  independent^  are  considered 
together  J  parol  proof  to  limit  the  liability  of  sureties  is  inadmissible. 

Opinion  by  McCraky,  J. 

1.  It  is  insisted  that  the  bond  sued  on,  and  the  original  contract  by  which 
defendant  Joel  Hester  was  appointed  as  agent  for  plaintiff  to  sell  sewing 
machines,  were  entered  into  at  one  and  the  same  time,  and  are  parts  of  the 
same  transaction,  and  that  therefore  they  should  be  construed  together  as  con- 
stituting one  contract;  and  it  is  said  that,  being  so  construed,  the  liability  of 
the  obligors  upon  the  bond  should  be  limited  to  the  transactions  embraced 
within  the  contract.  That  the  two  instruments  were  intended  to  be  and  were 
parts  of  the  same  transaction  does  not  appear  from  anything  contained  in 
either.  So  far  as  we  can  gather  from  the  contents  of  the  papers  themselves, 
they  were  separate,  distinct  and  independent.  It  is  more  than  doubtful 
whether,  in  such  a  case,  it  can  be  shown  by  parol  that  the  parties  intended  any- 
thing more  or  less  than  appears  from  the  terms  of  the  writing.  If,  however, 
it  were  competent  in  this  way  to  explain  this  writing,  it  certainly  would  be  a 
violation  of  long  settled  rules  to  admit  parol  proof  to  add  to  or  vary  the  terms 
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of  the  written  instrament,  and  this  was  in  effect  what  was  attempted.  The 
bond  binds  the  obligors  ^^  to  pay,  or  cause  to  be  paid,  any  and  every  indebted- 
ness or  liability  now  existing  or  which  may  hereafter  in  any  manner  exist  or 
be  inenrred  on  the  part  of  said  Joel  Hester  to  the  said  Singer  Manufacturing 
Company."'  The  contract  contains  nothing  to  the  contrary  of  this.  The  effort 
is,  therefore,  to  show  by  parol  that  which  is  in  contradiction  of  the  bond,  viz. : 
that  it  was  to  secnre  not  all  debts  contracted  by  Hester  of  any  and  every 
kind,  past  or  future,  as  it  plainly  says,  but  only  to  secure  such  as  might  grow 
out  of  the  contract  of  agency.  To  admit  such  proof  would  be  to  vary  by 
parol  the  terms  of  a  written  instrument.  Bast  v.  Bank,  101  U.  S.,  93 ;  Sewing 
Machine  Co.  v.  Webster,  47  la.,  357;  Insurance  Co.  v.  Sedgwick,  110  Mass.^ 
163 ;  Frank  v,  Edwards,  8  Exch.,  214. 

2.  Even  if  we  read  the  two  instruments  together  as  one  contract,  the  terms 
of  the  bond  are  not  varied  or  modified.  The  two  instruments  can  stand 
together,  and  the  provisions  of  each  can  have  full  effect.  Because  in  the  con- 
tract Hester  was  appointed  agent  for  plaintiff,  with  certain  powers,  duties, 
rights  and  liabilities,  it  does  not  follow  that  it  was  not  the  purpose  to  make 
the  bond  sufficiently  comprehensive  in  its  terms  to  cover  that  as  well  as  other 
transactions.  The  terms  of  the  bond  are  too  plain  to  be  misunderstood.  They 
are  not  ambiguous,  and,  in  the  absence  of  an  allegation  of  fraud,  accident  or 
mistake,  we  must  give  them  effect  according  to  their  usual  and  ordinary  accepta- 
tion. It  follows  from  these  considerations  that  the  demurrer  to  the  original 
answer  was  properly  sustained. 

§  643.  7%e  expression  of  an  opinion  hy  an  agent  that  sureties  are  released  hy  a 
new  contract  is  not  a  release, 

3.  It  only  remains  to  consider  the  question  whether  the  instruction  given  by 
the  court  to  the  jury  to  find  for  plaintiff  was  proper.  It  is  insisted  by  defend* 
ants'  counsel  that  the  question  whether  the  plaintiff  agreed  to  rescind  the  bond 
in  consideration  of  the  execution  of  the  second  contract  by  the  agent,  Hester, 
should  have  been  submitted  to  the  jury.  There  was  testimony  tending  to  show 
that  an  agent  of  plaintiff  was  present  at  the  time  of  the  execution  of  the 
second  agreement  between  the  company  and  Hester,  and  that  he  expressed 
the  opinion  that  the  effect  of  it  would  be  to  release  the  sureties  of  the  bond. 
There  was  no  testimony  tending  to  show  that  the  agent  agreed  or  stipulated 
that  the  sureties  should  be  released,  nor  was  there  any  testimony  tending  to 
show  that  he  had  any  authority  from  the  company  to  make  such  an  agree* 
ment.  The  expression  by  the  plaintiff's  agent  of  the  opinion  that  the  legal 
effect  of  the  new  agreement  would  be  to  release  the  sureties  on  the  bond  did 
not  (especially  if  not  acted  upon  by  the  sureties  so  as  to  change  their  legal 
rights)  amount  to  a  release.  There  was,  therefore,  no  evidence  upon  which  a 
verdict  for  the  defendants  could  have  been  sustained.  In  such  a  case  an  in* 
struction  to  the  jury  to  find  for  the  plaintiff  is  proper.  Pleasants  v.  Fant,  22 
Wail.,  116.    The  motion  for  a  new  trial  is  overruled. 

y«ieiricT.^  District  Judge,  concurs. 

HECOX  V.  CITIZENS'  INSURANCE  COMPANY. 
(Circuit  Court  for  lUinois:  9  BiaseU,  421^128.    1880.) 

Opinion  by  Dyer,  J. 

Statement  of  Facts. —  On  the  6th  day  of  April,  1877,  and  for  several  years 
prior  thereto,  one  Pottle  was  the  agent  in  Chicago  of  the  defendant  insurance 
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company,  whose  principal  place  of  business  was  at  St.  Louis,  in  the  state  of 
Missouri.    On  the  day  mentioned,  by  requirement  of  the  defendant  company,. 
Pottle  executed  a  bond  in  the  sum  of  |5,000,  conditioned  that,  as  the  agent  of 
the  insurance  company,  authorized  to  receive  sums  of  money  for  premiums, 
payment  of  losses,  salvages  and  collections,  he  would  pay  over  such  moneys- 
correctly,  and  in  every  way  faithfully  perform  his  duties  as  agent,  in  compli- 
ance with  the  instructions  of  the  company  through  its  proper  officers.    Com- 
plainants in  the  present  bill,  Hecox  and  Briggs,  joined  in  the  execution  of  this 
bond  as  sureties  for  Pottle.    In  1878,  the  insurance  company  sued  complain- 
ants, impleaded  with  Pottle,  in  this  court  upon  said  bond  in  a  plea  of  debt, 
and  recovered  judgment  against  complainants  for  the  sum  of  $5,000.    At  the 
time  of  the  execution  of  this  bond.  Pottle  was  indebted  to  the  insurance  com- 
pany, on  account  of  past  transactions  for  the  company,  in  the  sum  of  $5,223.80, 
and  between  the  date  of  the  execution  of  the  bond  and  September  19,  1877^ 
there  became  due  to  the  company  from  Pottle,  on  account  of  business  done  by 
him  between  those  periods,  $4,114.70.    From  April  6,  1877,  the  date  of  the 
bond,  to  September  19th  of  the  same  year.  Pottle  remitted  to  the  company 
$8,370,  all  of  which  was,  by  his  direction,  applied  upon  his  indebtedness  to  the- 
company  which  accrued  prior  to  the  execution  of  the  bond.    The  purpose  of 
the  present  bill  is  to  obtain  an  injunction  restraining  proceedings  for  the  col- 
lection of  the  judgment  at  law  against  complainants,  for  an  accounting  to- 
ascertain  what  is  justly  due  to  the  defendant  company  on  account  of  the  defalca- 
tions of  Pottle,  and  to  avoid  the  legal  effect  of  the  judgment  recovered  against 
complainants  as  Pottle's  sureties  on  the  bond.    The  material  allegations  of  the 
bill  are  that,  at  the  time  of,  and  prior  to,  the  making  of  the  bond.  Pottle  was 
informed  by  the  company  that,  if  he  would  give  a  bond  with  good  sureties,  he 
should  be  at  liberty  to  deposit  the  moneys  of  the  company  in  bank  with  his 
other  moneys  to  bis  own  credit  and  in  his  own  name;  that  all  of  Pottle's  re- 
mittances after  the  execution  of  the  bond  should  be  applied  upon  his  old 
accounts  on  which  he  was  in  arrears  to  the  insurance  company,  and  that  Pottle 
then  understood  from  the  company,  that,  if  he  would  give  such  a  bond  aad 
apply  his  collections  afterwards  made  to  the  payment  of  his  former  deficits, 
he  would  be  allowed  to  go  on  as  previously  and  act  as  the  agent  of  the  com- 
pany ;  that  Pottle,  at  the  time  of  the  making  of  the  bond,  understood  from 
the  insurance  compan}^^  that  by  giving  the  same  he  would  be  allowed  to  con- 
tinue in  business  as  agent,  and  to  deposit  moneys  collected  for  the  company  in 
bank  with  his  own  funds  and  in  his  own  name,  and  would  be  required  out  of 
such  account  to  make  remittances  and  to  allow  the  same  to  be  applied  on 
account  of  his  prior  defalcations,  and  that  he  acted  upon  this  understanding 
with  the  company  in  remitting  and  directing  the  application  of  the  moneys 
afterwards  collected  by  him,  supposing  that  in  so  doing  he  was  carrying  out 
the  understanding  between  himself  and  the  insurance  company.    It  is  further 
alleged  that  complainants  did  not,  nntii  after  the  recovery  of  the  judgment  at 
law,  become  cognizant  of  the  alleged  agreement  and  understanding  between 
Pottle  and  insurance  company,  nor  of  the  mode  in  which  business  was  transacted 
between  them,  but  were  advised  by  Pottle  of  the  facts,  after  the  recovery  of 
the  judgment  and  when  execution  was  in  the  hands  of  the  defendant  Marshal,, 
and  that  the}''  executed  the  bond  in  ignorance  of  the  fact  that  Pottle  was  at 
the  time  a  defaulter  to  the  company. 

The  answer  of  the  defendant  company  denies  the  material  allegations  of  the^ 
bill,  and  it  is  unnecessary  to  state  m  detail  the  denials  and  affirmative  allega- 
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tians  contained  in  the  answer.  The  contention  on  the  part  of  complainants 
is,  that  for  a  long  time  previous  to  the  execution  of  the  bond  Pottle  had  beea 
in  the  habit  of  depositing  moneys  which  he  received  as  agent  of  the  insurance 
company,  in  bank  in  his  own  name  and  to  the  credit  of  his  individual  account, 
thereby  converting  the  same  to  his  own  use ;  that  remittances  to  the  company 
were  made  by  his  individual  checks  upon  such  account,  and  that  while  pursuing 
this  coarse  of  dealing  he  became  a  defaulter;  that  being  required  to  give  the 
bond  in  question,  he  was  allowed  by  the  company,  thereafter,  in  pursuance  of 
previous  methods  of  business,  to  convert  the  moneys  which  he  thereafter  re- 
ceived to  his  own  use,  and  then  to  apply  those  moneys  in  satisfaction  of  indebt- 
edness which  accrued  before  and  existed  at  the  time  of  the  execution  of  the 
bond;  that  all  this  was  permitted  under  an  implied  if  not  express  under- 
standing between  the  insurance  company  and  Pottle;  that  the  application  of 
moneys  received  by  him  upon  current  business  transacted  after  the  execution 
of  the  bond,  to  his  previous  defalcations,  operated  constructively  if  not  actually 
as  a  fraud  upon  the  sureties;  that  therefore  they  have  an  equitable  right  to 
satisfaction  of  the  bond  to  the ,  extent  of  the  moneys  remitted  on  account  of 
the  current  business  accming  after  the  execution  of  the  bond.  In  other  words^ 
that  as  against  the  sureties,  it  was  a  breach  of  trust  on  the  part  of  Pottle  to 
put  the  moneys  which  he  received  from  accruing  business  after  the  execution 
of  the  bond,  on  deposit  in  his  own  name,  and  then  to  direct  his  remittances  to- 
be  applied  in  satisfaction  of  his  former  indebtedness,  and  that  the  defendant 
company  was  cognizant  of  this  course  of  dealing  on  Pottle's  part,  and  adopted 
and  ratified  it. 

§  644.  Under  whal  circumstances  sureties  of  an  insurance  agent  vnll  be  dis* 
charged  hy  the  application  of  payments  to  past  deficits. 

The  testimony  in  the  case,  in  my  opinion,  fails  to  meet  the  point  upon  which 
the  case  must  turn,  and  which  it  is  essential  to  establish  to  give  complainants 
the  relief  they  ask.  The  bond  was  wholly  prospective  in  its  terms  and  opera- 
tion. It  was  intended  only  to  secure  the  payment  by  Pottle  to  the  insurance 
company  of  such  moneys  as  he  should  thereafter  receive  as  agent  for  the 
company.  Of  this  there  can  be  no  doubt.  Neither  can  there  be  doubt  that  if 
there  was  a  conspiracy  or  actual  agreement  between  the  company  and  Pottle,, 
made  or  existing  at  the  time  the  bond  was  executed,  by  virtue  of  which  the 
bond  should  be  obtained  and  the  moneys  thereafter  received  by  Pottle  as  agent 
should  be  applied  upon  prior  defalcations,  and  if  such  a  conspiracy  or  agree- 
ment was  carried  out  and  not  discovered  by  complainants  until  after  the  trial 
of  the  action  at  law,  they  could  then  ask  the  interposition  of  a  court  of  equity 
for  their  relief.  But  the  testimony  fails  to  show  such  a  state  of  case,  and  in- 
deed upon  the  argument  the  learned  counsel  for  complainants  was  not  under- 
stood to  insist  that  such  conspiracy  or  actual  agreement  was  proved.  The  facts 
seem  to  be  that  during  his  agency  and  up  to  the  time  of  giving  the  bond.  Pot* 
tie  deposited  the  moneys  of  the  company,  as  fast  as  collected,  in  the  bank  where 
he  kept  his  account,  to  his  own  credit,  and  that  he  made  remittances  by  his 
personal  check  on  his  banker.  lie  was,  both  before  and  after  the  execution  of 
the  bond,  agent  for  other  insurance  companies,  and  all  moneys  received  by  hin^ 
as  such  agent  were,  as  it  would  appear,  mingled  in  a  common  fund  and  de* 
posited  and  remitted  in  manner  before  indicated.  After  giving  the  bond  he 
made  collections,  deposits  and  remittances  in  the  same  way,  and  his  remittances 
both  before  and  subsequent  to  the  execution  of  the  bond  were,  by  his  direction, 

applied  upon  all  such  of  his  unpaid  monthly  accounts  as  were  earliest  due.    To 
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illustrate,  subseqaent  to  the  execution  of  the  bond,  he  from  time  to  time  di- 
rected by  letter,  that  remittances  then  sent  in  the  form  of  check  should  be 
applied  on  a  designated  account,  and  his  remittances  were  so  applied,  thus  re- 
ducing the  amount  of  his  default  existing  at  the  time  of  the  execution  of  the 
bond.  It  does  not  appear  that  complainants  were  induced  to  become  Pottle's 
sureties  by  any  act  or  upon  any  solicitation  of  the  company.  They  signed  the 
bonds  as  friends  of  Pottle,  at  his  request  and  on  his  assurance  that  they  should 
iiever  suffer. 

Now  while  there  is  force  in  the  view  urged  by  counsel,  that  the  appropriation 
of  moneys  which  Pottle  received  upon  current  business  and  remitted,  after  the 
execution  of  the  bond,  to  the  satisfaction  of  old  indebtedness,  operated  to  the 
injury  of  the  sureties,  I  am  of  the  opinion  that  complainants'  right  to  the  relief 
they  now  seek,  even  admitting  that  the  facts  would  not  constitute  a  defense  to 
the  action  at  law,  depends  upon  the  fact  of  knowledge  on  the  part  of  the  in- 
surance company,  at  the  time  it  received  such  remittances,  that  they  were  the 
moneys  which  Pottle  received  from  current  business  accruing  after  the  execu- 
tion of  the  bond.  This,  I  think,  is  the  decisive  and  turning  point  in  the  case, 
and,  in  my  judgment,  upon  this  point  the  proofs  are  inadequate.  The  officers  of 
the  insurance  company  were  resident  at  St.  Louis.  Their  business  transactions 
with  Pottle  were  conducted  wholly  by  correspondence,  and  this  correspond- 
ence is  in  evidence.  It  is  not  proven  that  it  was  agreed  between  the  company 
and  Pottle  that  if  he  would  procure  a  bond  he  might  deposit  in  his  own  name 
the  moneys  which  he  should  receive  as  agent.  There  is  no  proof  that  the  in- 
surance company  knew  that  he  thus  dealt  with  their  moneys,  except  as  such 
knowledge  may  be  inferred  from  the  fact  that  his  remittances  were  in  the  form 
of  his  individual  checks.  The  case  is  devoid  of  satisfactory  evidence  that  the 
company  knew  that  the  remittances  which  they  received  after  the  execution 
of  the  bond  were  part  of  the  moneys  received  by  him  from  current  business, 
or  that  the  company  was  a  party  to  any  agreement  or  understanding  that 
remittances  should  be  made  from  such  moneys  to  apply  upon  old  indebted- 
ness. The  company  seems  to  have  received  remittances  in  the  ordinary 
course,  with  directions  on  the  part  of  its  debtor  to  apply  them  in  a  certain  way, 
and  they  were  so  applied.  Indeed  it  cannot,  upon  the  evidence,  be  found  that 
the  moneys  which  Pottle  received  from  current  business  after  the  execution  of 
the  bond  were  the  moneys  remitted  by  him  to  the  defendant  company.  For 
aught  that  appears  he  may  have  used  those  moneys  on  his  personal  account, 
and  remitted  other  moneys  received  from  other  insurance  companies  or  from 
other  sources  to  the  defendant  company.  Pottle,  in  his  testimony,  says  that 
he  cannot  testify  that  he  was  requested  to  remit  as  usual  after  giving  the  bond. 
He  does  say,  however,  that  the  reason  he  directed  his  remittances  to  be  applied 
on  the  old  account  instead  of  the  current  months  for  which  collections  were 
made,  was  because  it  was  his  understanding,  at  the  time  the  bond  was  given, 
that  he  should  remit  on  account  of  subsequent  collections  as  he  had  remitted 
before.  But  the  proofs  do  not  bring  home  to  the  insurance  company  such 
understanding,  and  he  states  that  when  the  bond  was  mailed  to  the  defendant 
company  he  had  no  talk  with  any  of  the  company's  officers  as  to  the  manner 
in  which  he  should  keep  bis  bank  account  or  the  company's  funds,  and  that  be 
had  never  shown  his  account  to  the  officers  of  the  company.  So  far  as  any 
understanding  in  relation  to  deposits  and  remittances  is  concerned,  it  rests  in 
inference  and  seems  to  have  been  solely  the  understanding  of  Pottle  without 
evidence  of  participation  therein  by  the  insurance  company.    It  is  true  that  in 
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fhe  letter  which  the  secretary  of  the  company  wrote  to  Pottle  requesting  the 
execution  of  the  bond,  reference  is  made  to  indebtedness  of  Pottle  then  exist- 
ing, and  it  is  stated  that  it  is  the  wish  of  the  company  to  have  security  against 
any  contingency,  and  it  may  have  then  been  thought  that  the  bond  which 
Pottle  was  required  to  give  would  secure  past  as  well  as  any  future  liability; 
but  the  bond  which  was  subsequently  executed  plainly  informed  the  company 
that  it  was  wholly  prospective  in  its  terms  and  legal  effect.  If  enough  were 
'  established  by  the  testimony  to  show  a  fraud  upon  the  sureties  in  the  applica- 
tion of  payments,  and  that  the  company  was  knowingly  a  party  to  the  trans- 
action, there  would  be,  as  I  conceive,  difficulty  in  perceiving  why  such  a  state 
of  facts  would  not  be  a  defense  maintainable  in  an  action  at  law  on  the  bond. 
However  that  may  be,  my  conclusion  is  that  in  this  suit  in  equity,  to  entitle 
complainants  to  relief  againt  the  judgment  already  recovered,  it  must  appear 
that  the  moneys  remitted  by  Pottle  after  the  execution  of  the  bond  were  in 
fact  the  moneys  which  he  received  as  agent  from  current  business,  and  that  the 
defendant  company  had  knowledge,  when  it  received  such  moneys  and  applied 
them  in  the  manner  directed  by  Pottle,  that  they  were  moneys  which  he 
received  from  business  accruing  after  the  execution  of  the  bond,  and  in  this 
regard  the  proofs  do  not  meet  the  requirements  of  the  case.  The  bill  must 
therefore  be  dismissed. 

CONNECTICUT  MUTUAL  LIFE  INSURANCE  COMPANY  v.  BOWLER. 
(Circuit  Court  for  Maine:  1  Holmes,  263-266.    1878.) 

Opinion  by  Shepley,  J. 

Statement  of  Facts. —  This  is  an  action  at  law  against  the  defendant  Bowler 
as  surety  in  a  bond,  given  to  secure  the  faithful  performance  of  their  duty,  as 
agents  of  the  plaintiff  corporation,  by  the  firm  of  B.  Plummer  &  Sons,  com- 
posed of  .Patience  C.  B.  Plummer  and  Watson  E.  Plummer.  The  condition  of 
the  bond  is  as  follows :  "  Now,  therefore,  if  the  said  B.  Plummer  &  Sons  shall 
promptly  pay  to  said  company  the  amount  received  from  time  to  time,  and  shall 
well  and  truly  perform  all  and  singular  the  duties  as  agents  of  said  company, 
as  directed,  according  to  the  provisions  of  the  charter,  by-laws,  rules  and  regu- 
lations of  said  company,  now  existing,  or  which  may  be  adopted  by  said  com- 
pany for  and  during  the  time  he  officiates  as  said  agent,  and  shall  deliver  all 
the  property  which  he  may  receive  and  hold  as  agent  to  his  successor  in  said 
office,  or  to  such  other  person  as  the  said  company  or  its  authorized  officers 
may  direct,  then  this  obligation  shall  be  null  and  void ;  otherwise  remain  in 
full  force  and  virtue." 

On  the  18th  of  March,  1871,  Watson  K.  Plummer,  one  of  the  firm,  died  sud- 
denly at  Quebec,  leaving  Patience  C.  B.  Plummer  sole  surviving  partner  of  said 
firm.  The  firm  of  B.  Plummer  &  Sons,  among  other  things  incumbent  on  them 
as  agents,  received  from  the  plaintiff  company  receipts  for  moneys  to  be  paid 
by  parties  insured  in  the  company,  as  premiums  upon  the  renewal  of  policies. 
These  receipts  were  forwarded  monthly  to  meet  the  premiums  falling  due  the 
succeeding  month.  On  the  18th  of  March,  when  Watson  E.  Plummer  died, 
the  firm  had  collected,  on  renewal  receipts  for  that  month  of  March,  the  sum 
of  $2,933.96,  from  which  they  were  entitled  to  deduct  as  commission  $346.35, 
leaving  due  to  the  company  the  sum  of  $2,587.61.  This  amount,  not  having 
been  paid  to  the  company,  and  having  been  collected  by  the  firm  prior  to  the 
decease  of  Watson  E.  Plummer,  is  unquestionably  covered  by  the  bond ,  and 
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for  this  amount,  with  interest  from  the  ISth  of  March,  1871,  the  company  is 
entitled  to  judgment  against  the  surety.  On  the  18th  of  March,  the  company 
forwarded  to  the  address  of  said  firm  at  Bangor,  Maine,  the  renewal  receipts  for 
the  month  of  April.  These  in  due  course  were  received  at  the  Bangor  office  on 
the  22d  of  March,  four  days  after  the  death  of  Watson  E.  Plummer.  Patience 
C.  B.  Plummer  continued  to  transact  the  business  of  the  agency  at  Bangor  ia 
the  same  manner  as  it  had  been  previously  conducted  by  the  firm,  until  the  last 
day  of  April,  1871,  when  the  agency  was  revoked,  and  F.  S.  Coffin  was  ap- 
pointed agent  in  place  of  said  firm,  and  the  business  was  conducted  by  him 
from  that  time  forward,  Patience  C.  B.  Plummer  receiving  the  premiums  on 
the  renewal  receipts  for  the  time  previous  to  the  month  of  May. 

The  collections  of  premiums  upon  the  April  renewal  receipts  were  made  dur- 
ing the  months  of  April,  May,  June  and  July ;  and  on  the  24:th  day  of  August^ 
according  to  a  final  account  rendered  to  the  company,  there  was  due  to  said 
ccmipany  for  such  collections,  after  deducting  charges  and  commissions,  a  net 
amount  of  $29,965.70,  for  which  sum  demand  was  made  on  the  defendants,  and^ 
on  refusal,  an  action  was  brought  against  Bowler,  the  defendant  in  this  suit,  and 
another  against  the  surviving  partner.  The  sum  of  $29,955.^0  includes  the 
sum  of  $2,587.61,  due  for  collections  prior  to  the  death  of  Watson  £.  Plummer. 
It  also  includes  the  collections  on  the  April  renewal  receipts,  received  after 
the  death  of  Watson  E.  Plummer,  and  also  some  money  (the  amount  of  which 
does  not  appear)  which  was  collected  by  subagents  on*  receipts  which  came 
into  the  hands  of  the  firm  prior  to  the  18th  day  of  March,  1871,  and  had  been 
transmitted  to  the  subagents,  and  not  returned  to  the  Bangor  office  until  after 
that  day.  For  these  collections  the  company  claims  that  Bowler  is  responsible 
to  the  extent  of  the  penal  sum  in  the  bond. 

§  B46.  The  liahility  of  a  surety  an  the  hand  of  a  firm  of  insurance  agenta 
does  not  extend  to  the  hnsiness  continued  hy  a  survivor  after  the  death  of  one 
partner. 

Upon  the  facts  agreed  and  proved  in  the  case,  it  seems  clear,  upon  careful 
examination  of  the  facts  and  application  of  the  law,  that  the  liability  of 
Bowler  cannot  justly  be  extended  beyond  the  sum  of  $2,587.61,  due  from  the 
firm  at  the  time  of  the  death  of  Watson  E.  Plummer.  When  he  died,  the 
partnership,  for  whose  acts  and  omissions  alone  Bowler  had  become  surety^ 
was  dissolved,  and  his  liability  was  terminated.  All  subsequent  payments  to  a 
surviving  member  of  the  firm  by  policy  holders  or  subagents,  whether  on  re- 
ceipts transmitted  by  the  firm  for  collection  before  the  decease  of  one  of  the 
partners,  or  by  the  surviving  partner  after  the  decease,  were  payments  to  parties 
other  than  the  firm  of  B.  Plummer  &  Sons ;  they  were  not  received  by  that 
firm  "from  time  to  time  "  during  the  agency  or  existence  of  the  firm,  nor  re- 
ceived "  for  and  during  the  time  he  officiates  as  said  agent."  All  such  col- 
lections were  acts  to  which  the  surety  was  a  stranger,  and  respecting  which  he 
had  assumed  no  responsibility.  On  the  death  of  Watson  E.  Plummer,  the  sub- 
agents  ceased  to  be  subagents  of  the  copartnership.  If  they  ever  stood  in 
that  relation  to  B.  Plummer  &  Sons,  as  subagents  of  theirs  rather  than  of  the 
company,  the  death  of  one  of  the  principals  would  have  terminated  the 
agency.  Watson  E.  Plummer's  representatives  clearly  were  not  responsible 
for  the  moneys  collected  by  the  surviving  partner  after  his  decease;  and 
Bowler,  the  surety,  could  have  no  claim  upon  the  estate  of  Watsoa  E. 
Plummer  for  any  sum  he  might  be  compelled  to  pay  as  surety  for  the  faithful 

application  of  funds  which  did  not  come  into  the  hands  and  possession  of  the 
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firm  before  his  decease.  Bowler  might  have  entered  into  the  contract  of 
suretyship,  relying  solely  on  his  knowledge  of  the  business  capacity  and  per- 
sonal integrity  and  pecuniary  responsibility  of  Watson  E.  Plummer.  Whether 
he  did  so  or  not,  he  is  entitled  to  the  benefit  of  that,  so  far  as  it  is  a  protection 
to  him ;  and  when  death  deprives  him  of  that,  his  liability  for  subsequent  acts 
is  terminated  eo  instanti  with  the  dissolution  of  the  partnership. 

§  646.  No  notice  of  di^ohition  is  necessary  when  a  pa/ttaer  dies. 

Where  a  copartnership  is  dissolved  by  the  death  of  one  of  the  copartners, 
no  notice  of  the  dissolution  is  necessary ;  and  the  surviving  members  are  not 
bonnd  by  any  new  contract  entered  into  by  one  of  the  firm  in  the  copartner- 
ship name  after  such  dissolution,  although  it  is  made  with  a  person  who  had 
previously  dealt  with  the  firm,  and  who  had  no  notice  or  knowledge  that  it 
was  terminated  bv  the  death  of  one  of  the  members.  Kor  can  the  estate  of 
the  deceased  partner,  nor  his  heirs  or  personal  representatives,  be  held  on  a 
<x>ntract  entered  into  in  the  name  of  the  firm  subsequently  to  his  death, 
although  no  notice  of  the  dissolution  of  the  firm  has  been  given.  Marlett  t;. 
Jackman,  8  A^en,  290 ;  Washburn  v.  Goodman,  17  Pick.,  526 ;  8  Kent  Com. 
{6th  ed.),  67;  Qriswold  v.  Waddington,  15  Johns.,  57;  16  Johns.,  438. 

It  is  claimed  that  Bowler  is  liable  on  the  ground  that  funds  in  the  hands  ot 
the  subagents  on  the  18th  of  March,  1871,  are  to  be  treated  as  constructively 
in  the  hands  of  B.  Plummer  &  Sons,  so  as  to  charge  the  surety.  There  is 
nothing  in  the  case  tending  to  show  that,  in  the  absence  of  default  of  pay- 
ment, or  embezzlement  by  agents,  B.  Plummer  &  Sons  were  liable  to  pay  to 
the  company  until  they  received  the  money  of  the  subagents.  These  sub- 
agents  were  appointed  by  them  to  be  subagents  of  the  company,  and  acted 
under  their  instructions;  but  the  appointment  was  made,  and  the  instructions 
were  given,  by  them  as  agents  of  the  company.  Even  if  they  were  personally 
responsible  for  any  default  of  the  subagents,  the  case  does  not  find  any  such 
default  occurring  before  the  death  of  Watson  E.  Plummer  or  afterwards.  If^ 
after  they  had  ceased  to  have  any  relation  of  agency  to  B.  Plummer  &  Sons, 
they  paid  money  to  the  surviving  partner,  it  would  not  be  on  the  responsi 
bility  of  Bowler,  especially  when  such  surviving  partner,  as  in  this  case,  was 
recognized  as  the  agent  of  the  company,  so  that  a  payment  to  her  was,  so  far 
as  the  subagents  were  concerned,  a  payment  to  the  company  itself.  The  dam- 
ages !n  this  case,  according  to  the  agreement  of  the  parties,  are  assessed  at  the 
sum  of  $2,587.61,  with  interest  from  the  18th  day  of  March,  1871.  In  the 
'Case  of  Connecticut  Mutual  Life  Ins.  Co.  v.  Plummer,  the  damages  are  assessed 
at  the  sum  of  $29,955.70,  with  interest  from  August,  1871.  This  sum  includes 
the  sum  for  which  Bowler,  the  surety,  is  also  liable  on  the  bond  given  by 

Plummer  &  Sons. 

Judgment  accordingly, 

§647.  Lfabilitjnot  extended.— The  lawwiU  not  create  a  liability  against  the  sureties 
-which  they  never  intended  when  they  entered  into  the  bond.  Thus,  a  bond  was  conditioned 
for  the  prosecution  of  a  certiorari,  and  if  the  judgment  of  the  justice  should  be  afSlrmed,  or 
if  more  should  be  recovered,  then  the  obligor  should  pay  the  judgment.  The  judgment  was 
reversed.    He/d,  that  the  sureties  were  not  liable.    Swanson  v.  Ball,*  Hemp.,  89.    See  g  619. 

§  648.  Sureties  are  not  bound  beyond  the  terms  of  their  bond.  So  where  a  bond  given  b} 
A.  on  the  release  of  certain  vessels  attached  tmder  process  of  foreign  attachment  was  condi 
tioned  that  the  obligees  should  "  abide  by  and  perform  the  decree  of  the  court,"  it  was  held 
that  the  sureties  were  not  bound  to  pay  a  decree  rendered  against  B.,  the  husband  of  A.,  the 
libel  as  against  A.  having  been  dismissed,  although  it  had  appeared  on  the  trial  of  the  libel  that 
the  vessels  released  were  really  the  property  of  B.    Jaycox  v.  Chapman,  10  Ben.,  517. 
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§  049.  A  surety  in  a  stipulation  in  a  specific  sum,  given  to  procure  the  release  of  property 
in  admiralty,  conditioned  to  pay  such  sum  as  should  be  awarded,  is  not  bound  beyond  the 
amount  named  in  the  stipulation.    Brown  <€7.  Burrows,  2  Blatch.,  840. 

§  650.  A  surety  in  a  warehouse  bond,  conditioned  for  the  withdrawal  of  the  goods  within 
a  time  stated,  on  payment  of  the  duties,  etc.,  "to  which  they  shall  then  be  subject,*'  is  not 
liable  for  a  deficiency  found  on  a  reliquidation  made  after  the  goods  were  regularly  with- 
drawn; and  the  duties  paid,  as  liquidated  at  the  time  of  withdrawal,  and  after  the  lapse  of  the 
period  specified  in  the  bond  for  payment    United  States  v.  Campbell,  10  Fed.  R.,  816. 

§  651.  Distiller's  bond. —  The  condition  of  a  distiller's  bond  was  that  the  principal  should 
"in  all  respects  faithfully  comply  with  the  provisions  of  the  law  in  relation  to  the  duties  and 
business  of  distillers."  By  the  law  then  in  force  storekeepers  in  charge  of  warehouses,  to  be 
provided  by  distillers,  were  paid  oy  the  United  States.  Subsequently  congress  passed  a  joint 
resolution,  providing  that  proprietors  of  such  warehouses  should  reimburse  to  the  United 
States  the  expenses  and  salary  of  storekeepers  in  charge  thereof.  Held,  that  the  sureties 
were  not  responsible  for  such  expenses  and  salary:  1st,  because  the  resolution  was  prospect- 
ive;  2d,  because  the  reimbursement  of  salaries,  etc.,  paid  storekeepers  was  not  so  connected 
with  or  naturally  belonging  to  the  business  of  distillers  as  to  have  been  reasonably  contem- 
plated by  the  parties  when  the  bond  was  executed.  United  States  v.  Singer,  15  Wall.,  Ill,  dis- 
tinguishing United  States  v.  PoweU,  14  WaU.,  498.    See  §  619. 

§  652.  In  an  action  on  a  distiller^s  bond  to  recover  the  tax  on  a  quantity  of  spirits  distilled, 
it  is  no  defense  for  the  sureties  that  the  collector,  without  their  knowledge  or  consent,  pert 
mitted  the  removal  of  a  quantity  of  spirits  from  the  bonded  warehouse  without  payment  of 
taxes  thereon,  of  sufficient  value  to  have  more  than  paid  the  delinquent  taxes.  The  govern- 
ment is  in  no  way  responsible  for  the  wrongful  acts  of  its  agents,  and  such  acts  cannot 
discharge  sureties  on  bonds  running  to  the  government.  Hart  v.  United  States,*  5  Otto, 
816. 

§  658.  Bank  teller. —  A  bank  teller  and  the  sureties  on  his  bond  are  liable  for  all  losses 
caused  by  his  negligence  which  could  have  been  prevented  by  any  amount  of  care  on  his  part. 
Union  Bank  of  Georgetown  v.  Forrest,*  8  Cr.  C.  C,  218. 

§  654.  A  state  statute,  enacted  after  the  execution  of  a  bond,  cannot  affect  the  liability  of 
the  surety  to  his  prejudice.    Fielden  v,  Lahens,*  6  Blatch.,  624. 

§  655.  Appeal  bond. —  The  issue  of  execution  against  the  principal  and  taking  him  in  exe- 
cution does  not  release  the  sureties  on  an  appeal  bond.  Debt  is  the  proper  action  on  such  a 
bond,  and  the  action  must  be  brought  against  all  or  one,  where  the  principal  and  his  sure- 
ties all  enter  into  the  bond.    Dowlin  v,  Standifer,  Hemp.,  290. 

g  656.  A  default  will  be  opened  at  the  instance  of  a  surety,  who  has  received  no  notice  of 
the  entry  of  the  decree  against  the  principal,  but  only  in  cases  in  which  he  shows  a  meritorious 
defense.  This  rule  applied  to  a  case  upon  the  following  facts:  An  action  was  brought  against 
property  under  the  revenue  laws.  A.  appeared  as  claimant  and  gave  stipulation,  with  B.  as 
surety,  in  which  C.  was  named  as  proctor  of  A.  Judgment  in  district  court  for  the  govern- 
ment. A.  took  the  case  on  error  to  the  circuit  court,  giving  his  personal  bond,  which  was 
approved  by  the  judge ;  the  decree  was  affirmed,  and  the  case  taken  on  error  to  the  supreme 
court,'  and  A.,  with  the  consent  of  the  district  attorney,  gave  his  personal  bond,  approved  by 
the  judge.  Case  affirmed  in  supreme  court,  final  decree,  and  order  that  notice  be  given  sure- 
ties on  first  stipulation,  to  perform  their  stipulation  or  show  cause,  etc.  Other  proctors  had, 
during  the  progress  of  the  cause,  been  substituted  for  C,  and  notice  was  served  upon  them, 
and  they  had  agreed  to  notify  B.  They  failed  to  do  so;  B.  had  no  notice,  and  execution 
issued.  B.  applied  to  open  the  default,  claiming  that  taking  appeal  bonds  without  surety,  by 
consent  of  the  district  attorney,  had  discharged  him,  and  that  A.  had  given  to  plaintiff  $75,000 
in  government  bonds  as  further  security,  which  bonds  had  been  stolen.  Held,  that  these  facts 
furnished  him  no  defense,  and  the  application  was  refused.  United  States  v,  A  Quantity  of 
Manufactured  Tobacco,*  10  Ben.,  9. 

§  657.  Paying  surety  commissions. —  A  bond  given  by  an  executor  to  one  becoming  his 
surety,  that  he  will  pay  the  latter  one-half  of  his  commissions  as  executor,  is  valid.  The 
surety  is  entitled  to  his  share  of  the  commissions  as  they  accrue  from  time  to  time,  before  the 
estate  is  finally  settled.  The  premium  paid  to  a  new  surety,  when  additional  security  is 
required  by  the  court,  is  not  a  legal  set-off  in  an  action  on  the  bond.  Counsel  fee,  paid  by  the 
executor,  is  a  legal  credit  against  the  surety's  claim,  in  proportion  to  the  share  of  commission 
to  which  the  surety  is  entitled.  A  separate  agreement,  made  between  the  executor  and  the 
surety,  that  the  latter  will  not  claim  his  share  of  the  commissions  during  the  life-time  of  the 
testator's  widow,  not  being  under  seal,  can  have  no  effect  as  a  release  in  law.  Culbertson  r. 
Stillinger,*  Taney,  75. 

§  658.  IPayment  of  debt. —  Where  a  surety  for  a  consignee  on  a  custoiA-house  bond  pays 
the  debt,  he  has  no  remedy  against  the  owner  of  the  goods  for  the  amount,  if  such  owner  did 

286 


RELEASE  OF  SURETIES  — IN  GENERAL.  §§659-668. 


not  request  the  surety  to  sign  the  bond,  but  the  remedy  of  the  surety  is  against  the  consignee. 
Knox  r.  Devens,  5  Mason,  880. 

g  659.  Oorerned  by  eontraet. —  A  bond  with  sureties,  to  be  responsible  for  advances,  made 
on  account  of  supplies  to  be  furnished  pursuant  to  a  particular  contract,  will  not  embrace 
advances  made,  not  on  account  of  that  contract  exclusively,  but  on  account  of  that  and  other 
contracts,  as  a  common  fund  for  supplies,  where  accounts  of  the  supplies,  the  expenditures 
and  the  funds  had  all  been  throughout  blended  indiscriminately  by  both  parties,  and  no  sep- 
arate portion  had  been  designated  or  set  apart  for  the  contract  referred  to  in  the  bond.  United 
States  V.  Jones,  8  Pet,  899. 

§  660l  Breach  by  third  persons. —  The  sureties  in  a  bond  conditioned  that  the  principal 
should  not  remove  certain  property  beyond  the  jurisdiction  of  the  court  pending  litigation 
are  only  bound  for  the  acts  of  their  principal  and  not  liable  for  a  breach  committed  by  a  third 
person  after  his  death.    Lenox  v.  Notrebe,  Hemp.,  225. 

§  661.  Not  bound  by  Judgment. —  A  contractor  for  a  public  school  house  gave  a  bond  con- 
ditioned for  the  faithful  performance  of  his  contract.  Judgment  was  obtained  in  the  state 
court  against  the  principal  on  a  number  of  mechanics*  liens,  and  this  fact  was  alleged  as  a 
breach  of  the  bond.  In  an  action  in  the  federal  courts  against  the  surety  it  was  held  that  he 
was  not  bound  by  the  judgments  against  his  principal  to  which  he  was  not  a  party,  and  that 
he  could  deny  the  validity  of  such  judgments  on  the  ground  that  under  the  law  of  Missouri 
there  can  be  no  lien  on  a  public  school  building.  State  of  Missouri  v.  Tiedermann,  8  McC., 
401. 

§  662.  Notice. —  In  an  action  against  the  sureties  on  a  bond  to  perform  a  decree  of  court,  it 
is  not  necessary  to  first  give  notice  of  the  decree  to  the  principaL  White  v.  Swift,  1  Cr.  C» 
C.,442. 

S  668.  Scire  faeias. —  In  case  of  a  judgment  on  a  bond,  upon  a  scire  fcuiuza  suggesting 
breaches,  the  merits  of  the  judgment  cannot  be  inquired  into  for  the  purpose  of  furnishing  a 
defense  to  the  scire  facias,    Pennock  v,  Gilleland,*  1  Pittsb.  R.,  87. 

Y.  Eeleabe  of  Subeties. 

1.  In  General. 

SuiocABT  —  Failure  to  furnish  new  sureties,  §  HM,^  Commissions  to  be  applied  on  dM, 
g  M5,^  Change  in  compensation,  §666.— ^ond  for  transportation  of  tobacco;  frauds 
%  667.—  Release  of  principal  from  arrest,  §  668.—  Taking  other  security,  %  669.— Failure 
to  renew  license,  §  670. 

§  664.  The  law  of  1820  required  certain  officers  to  furnish  new  sureties  by  a  certain  time, 
and  provided  "  that  nothing  contained  in  this  act  shall  be  construed  to  take  away  or  impair 
any  right  or  remedy  which  the  United  States  may  have,  by  law,  for  the  recovery  of  taxes, 
debts  or  demands."  Held,  that  a  failure  to  furnish  the  new  sureties  did  not  release  the  old 
sureties  from  liability  for  acts  subsequent  to  the  time  limited  for  furnishing  the  new  sureties. 
United  States  v.  Nicholl,  g§  671-678. 

§  665.  In  a  suit  on  the  bond  of  an  agent,  the  sureties  pleaded  in  defense  that,  at  the  time  of 
executing  the  bond,  an  agreement  was  made  between  the  obligees  and  the  agent  that  all  com- 
missions earned  by  him  should  be  applied  to  a  debt  due  from  him  to  the  obligees ;  that  the  agree- 
ment was  without  the  knowledge  of  the  sureties,  and  that  the  obligees  knew  that  the  agent 
had  no  property  or  other  means  of  support  No  fraud  was  shown.  Held,  that  the  sureties 
were  not  released.    Magee  v.  Manhattan  life  Ins.  Co.,  g§  674-676. 

g  666.  At  the  time  an  agent  gave  a  bond  it  was  agreed  that  he  should  receive  a  fixed  salaiy 
and  a  conmiission  on  each  machine  sold,  the  obligee  to  pay  expenses.  Afterwards  it  was 
agreed  that  he  should  receive  his  pay  wholly  in  commissions  and  pay  all  expenses.  Hddj. 
tiiat  this  change  released  the  sureties.  Victor  Sewing  Machine  Ck>.  v.  Langham,  §  677.  See 
8750. 

§667.  Sureties  who  sign  a  bond  for  the  transportation  of  tobacco  from  one  collection  district 
to  another  are  not  released  by  the  fact  that  their  principal  failed  to  fill  the  boxes  with 
tobacco;  nor  by  the  failure  of  the  officers  to  discover  the  principal's  fraud  in  substituting^ 
other  articles  in  the  boxes,  which  were  submitted  for  examination  to  the  inspector  after 
being  cloeed.    Ryan  v.  United  States,  §  678. 

§  668.  The  United  States  obtained  a  judgment  on  a  bond,  and  the  principal  was  arrested^ 
bat  afterwards  released  on  his  conveying  all  his  property  to  the  United  States.  Held,  that 
this  did  not  release  the  sureties.    The  rule  at  common  law  is  that  the  release  of  the  debtor 
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releases  the  judgment,  but  not  so  under  the  act  of  congress  for  the  relief  of  persons  impris- 
oned for  debts  due  the  United  States.    United  States  v.  Stansbury,  §§  679-681.    See  §  700. 

§  669.  A  bond  was  given  conditioned  to  pay  over  moneys  collected.  An  account  was  ren- 
dered for  so  much  money  collected,  and  a  deed  of  trust  was  taken  to  secure  its  payment, 
under  an  agreement  to  surrender  the  bond.  Hdd,  that  the  taking  of  the  deed  of  trust  was  a 
release  of  the  sureties  as  to  the  sum  embraced  in  the  account  rendered,  but  not  as  to  an  addi- 
tional sum  which  was  not  accounted  for  in  the  account.    Hopkirk  v,  IfConioo,  gg  68^-684. 

§  670.  Where  a  manufacturer  of  tobacco  takes  out  a  license  and  executes  a  bond  to  the 
United  States,  the  sureties  are  not  discharged  by  his  failure  to  renew  his  license ;  they  are 
liable  for  breaches  occurring  after  the  expiration  of  the  license.  It  seems  that  his  failure  to 
renew  his  license  is  a  breach  of  the  bond ;  and  it  is  held  not  to  be  the  duty  of  the  collector  to 
notify  him  of  the  expiration  of  his  license  and  to  require  him  to  renew  it.  United  States  v. 
Truesdale,  gg  685,  686. 

[NoTB8.~See  gg  687-700.] 

UNITED  STATES  v,  NICHOLL. 
(12  Wheaton,  505-611.    1827.) 

Opinion  by  Me.  Jubtice  Trimble. 

Statemjent  of  Facts. —  The  questions  to  be  decided  in  this  case  arise  out  of 
a.  bill  of  exceptions,  taken  by  the  plaintiffs,  to  the  charge  and  instractions  of 
the  circait  court  to  the  jury  upon  the  trial  of  the  cause.  The  suit  was  founded 
on  the  official  bond  of  Robert  Swartwout,  as  navy  agent,  and  with  whom  the 
defendant  had  become  bound  as  one  of  his  sureties.  The  bond  bears  date 
the  22d  day  of  February,  1819,  and  is  in  the  penalty  of  $20,000,  with  the 
usual  condition,  to  be,  void  if  Swartwout  should  faithfully  perform  the  duties 
of  his  office,  and  account  for  and  pay  over,  when  required,  the  public  prop- 
erty and  money  placed  in  his  hands.  The  declaration  alleges,  as  a  breach 
of  the  condition  of  the  bond,  that  Swartwout's  accounts  had  been  settled 

by  the  proper  accounting  officers  on  the  day  of ;  and  that,  upon 

that  settlement,  a  large  balance  had  been  found  against  him,  which  he  had 
failed  and  refused  to  pay  over  to  the  United  States  when  required.  The  plead- 
ings having  been  made  up,  according  to  the  practice  of  New  York,  so  as  to  put  in 
issue  the  matters  in  controversy  between  the  parties,  the  plaintiffs  gave  in  evi- 
dence to  the  jury  the  bond,  with  its  condition,  and  Swartwout's  settled  ac- 
count, duly  certified  from  the  treasury  department;  and  the  defendant  gave 
in  evidence  a  letter  from  the  secretary  of  the  navy  to  Eobert  Swartwout,  dated 
the  25th  day  of  February,  1819 ;  two  commissions  to  Swartwout  as  navy  agent, 
the  one  dated  the  16th  day  of  October,  1818,  and  the  other  the  30th  day  of 
November,  1818,  and  the  following  letter,  dated  the  8th  day  of  December, 
1823,  from  Mr.  Pieasanton,  agent  of  the  treasury,  to  Mr.  Tillotson,  the  district 
attorney,  which  will  be  more  particularly  noticed  hereafter : 

"Tbeasttby  Department,  Fifth  AuDrroR's  Offioe, 

"  December  8,  1823. 

'^  Sir  :  From  the  best  information  I  can  obtain,  it  seems  pretty  certain  that  if 
we  foreclose  the  mortgage  given  to  the  United  States  by  Qenersil  Bobert  Swart- 
wout, and  expose  the  property  to  sale,  subject  to  a  previous  mortgage  given  to 
Mr.  Coster,  we  shall  lose  the  whole  or  nearly  all  of  our  debt,  this  property 
being  our  only  reliance,  if  the  sureties  should  be  discharged  by  due  course  of 
law  from  their  responsibility  for  the  payment  of  it.  Under  these  circumstances, 
the  only  alternative  which  presents  itself  for  securing  any  considerable  por- 
tion of  the  debt  is  to  allow  General  Swartwout  time  within  which  to  make  an 
advantageous  disposition  of  the  property.  He  expresses  a  confident  belief  that 
in  seven  years  he  would  be  enabled,  by  connecting  it  with  a  banking  instita- 
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tion,  for  which  a  charter  has  already  been  granted  by  the  state  of  New  Jersey, 
not  only  to  pay  off  the  first  mortgage,  but  our  mortgage  also. 

'^It  has  been  recommended  by  the  navy  department  to  allow  this  time;  and 
I  hare,  accordingly,  instead  of  three  years,  as  intimated  to  you  some  time  ago, 
determined  to  allow  him  seven  years,  provided  the  first  mortgagee  will  pledge 
himself  in  writing  not  to  molest  him  for  the  same  space  of  time;  and  provided, 
also,  that  the  bank  with  which  the  property  is  to  be  connected  shall  go  into 
operation  on  or  before  the  1st  of  October  next.  Should  the  banking  capital 
not  be  made  up  by  the  time  mentioned,  and  the  bank  fail  to  go  into  operation, 
this  agreement  is  to  be  considered  wholly  null  and  void.  You  will  be  pleased 
to  take  such  steps  as  will  give  this  arrangement  effect. 

"  As  the  sureties  on  General  Swartwout's  bond  dispute  our  right  to  recover 
the  penalty  from  them,  it  will  be  your  duty  forthwith  to  institute  suits  against 
them  in  the  circuit  court,  and  judgment  going  against  us  there,  you  will  remove 
the  cause  to  the  supreme  court,  it  being  very  desirable  that  the  law  should  be 
settled  in  relation  to  bonds  so  situated. 

"  I  have  the  honor,  etc., 
(Signed)  "  S.  Pleasanton,  Agent  of  the  Treasury." 

The  circuit  court  decided,  and  accordingly  instructed  the  jury,  first,  *^  that 
Che  defendant,  Francis  H.  KichoU,  was  not  responsible  for  any  defalcation  that 
took  place  on  the  part  of  Bobert  Swartwout,  as  navy  agent,  subsequent  to  the 
90th  day  of  September,  1820,  when,  in  and  by  the  act  of  congress,  passed  the 
15th  of  May,  1820,  new  sureties  were  required  by  law  to  be  given  by  the  said 
Bobert  Swartwout."  Secondly,  "that  the  defendant  was  not  responsible  for 
any  deficiency  of  public  money  reported  on  by  the  account  oflBcers  of  the 
United  States  subsequent  to  the  30th  of  IS^ovember,  1822,  when  it  appeared  in 
evidence  that  the  appointment  of  Eobert  Swartwout  as  navy  agent  expired  by 
its  l^al  termination."  Thirdly,  "that  he  left  it  to  them  to  decide  whether  the 
letter  from  S.  Pleasanton,  Esq.,  addressed  to  Bobert  Tillotson,  Esq.,  which  had 
been  read  in  evidence  before  the  jury,  did  give  further  time  to  Bobert  Swart- 
wout for  the  payment  of  the  debt  due  the  United  States ;  and  that  if,  in  the 
opinion  of  the  jury,  the  letter  in  question  did  give  time  to  the  said  Bobert 
Swartwout  until  October,  1824,  or  any  subsequent  period,  that  then  the  defendant 
was  discharged  from  his  liability,  and  their  verdict  should  be  rendered  for  the 
•defendant.  And  lastly,  that  the  said  several  matters  so  produced  and  read  in 
evidence,  on  the  part  of  the  said  Francis  H.  IS'icholl,  were  sufficient  in  law  to 
maintain  the  issue  on  his  part,  and  that  the  United  States  ought  not,  upon  all 
the  matters  produced  in  evidence,  to  maintain  the  said  action,"  etc. 

§  671.  The  act  of  May  16 ^  18 W^  requiring  new  sureties  to  he  given  hy  public 
ojfficers  by  September  30,  1820,  did  not  discharge  sureties  of  officers  who  failed  to 
give  the  new  security. 

These  several  opinions  and  instructions  are  brought  before  this  court  for  re- 
examination by  the  present  writ  of  error. '  Upon  looking  into  the  act  of  con- 
gress passed  May  15, 1820,  entitled  "  An  act  providing  for  the  better  organization 
of  the  treasury  department,"  which  is  the  one  referred  to  in  the  first  instruc- 
tion, we  are  satisfied  it  was  misconstrued  by  the  judge.  The  second  section  of 
the  act  provides  a  new  and  summary  process  against  public  defaulters  and 
their  sureties,  after«the  30th  of  September,  1820.  The  scope  and  design  of  the 
act,  in  requiring  new  sureties  to  be  given  by  that  day,  was  in  order  that,  if 
such  new  sureties  should  be  given,  the  summary  process  might  operate  upon 
them  as  well  as  upon  the  principal,  if  the  treasuty  department  should  elect  to 
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porsue  such  summary  process.  This  is  manifest  from  the  provision  in  the  act 
that  the  summary  process  shall  not  affect  the  existing  sureties.  The  act 
Bowhere  directs  the  principals  to  be  discharged  from  office  upon  failure  to  give 
new  sureties ;  and  if  the  act  had  so  directed  they  would  have  remained  in  office 
imtil  actually  removed.  The  law  does  not,  in  terms,  declare  the  existing  sure- 
ties shall  be  discharged  from  and  after  the  30th  of  September,  1820.  It  would 
require  a  very  strained  construction  of  the  statute  to  discharge  them  by  impli- 
cation, while  their  principals  were  permitted  to  remain  in  office.  Such  con- 
struction would  be,  we  think,  against  the  manifest  intention  of  the  legislature. 
The  ninth  section  enacts  '^  that  nothing  in  this  act  contained  shall  be  construed 
to  take  away  or  impair  any  right  or  remedy  which  the  United  States  now  have 
by  law  for  the  recovery  of  taxes,  debts  or  demands." 

The  cases  of  The  United  States  v.  Kirkpatrick,  9  Wheat.,  720  (§§  419-422, 
wpra),  and  the  United  States  v.  Vanzandt,  11  id.,  184  (§§  772,  773,  infrd)^  are^ 
in  principle,  undistinguishable  from  this  case.  They  decide,  1.  That  laches  is 
not  imputable  to  the  government.  2.  That  the  provisions  of  the  law  requiring 
settlements  by  its  officers  to  be  made  at  short  periods  are  designed  for  the  secu- 
rity and  protection  of  the  government,  and  to  regulate  the  conduct  of  those 
officers;  that  they  are  merely  directory  to  those  officers  and  form  no  part  of 
the  contract  with  the  sureties^  And  the  last  case  decides,  3.  That  where  the. 
act  expressly  directs  a  defaulting  officer  to  b^  recalled  at  the  expiration  of  six 
months  from  the  time  of  his  default,  his  sureties  are  not  discharged  but  remain 
liable  for  his  defaults  thereafter  until  he  is  actually  recalled. 

§  672.  Liability  of  surety  far  money  earning  into  hamda  of  officer. 

If  the  second  instruction  given  to  the  jury  was  intended  to  inform  them  that 
the  defendant,  as  surety  of  Swartwout,  was  not  legally  responsible  for  money 
placed  by  the  government  in  his  hands,  after  the  legal  termination  of  his  office, 
it  was  unquestionably  correct;  and  this  is  the  sense  in  which  we  suppose  the 
court  meant  to  be  understood.  But  if  it  was  intended  to  convey  the  idea  that 
he  was  not  responsible  for  money  which  came  to  Swartwout's  hands  while  in 
office,  but  which  he  afterwards  failed  to  account  for  and  pay  over,  it  was  clearly 
incorrect. 

§  673.  Taking  coUaieral  security ^  without  suspending  the  right  to  sue^  not  a 
har  to  an  action  on  the  hand. 

In  deciding  upon  the  third  instruction  given,  as  to  the  effect  and  operation 
of  Mr.  Pleasanton's  letter  to  the  district  attorney,  it  is  not  intended  to  give 
any  intimation  of  what  would  be  the  opinion  of  this  court,  if  it  had  appeared 
from  the  letter  that  the  government  had  made  any  arrangement  with  Swart- 
wout, without  the  assent  of  his  sureties,  whereby  the  right  of  the  government 
to  sue  upon  the  bond  had  been  suspended  to  the  1st  day  of  October,  1824,  or 
to  any  subsequent  time.  Nothing  of  the  kind  appears  from  the  letter.  It 
speaks  of  a  mortgage  which  had  been  given  by  Swartwout,  upon  property 
subject  to  a  former  mortgage  to  Mr.  Coster ;  but  it  does  not  appear  that  by  the 
terms  of  the  mortgage  the  right  to  sue  on  the  official  bond  was  suspended ;  and 
the  taking  of  a  collateral  security,  without  suspending  the  right  to  sue  on  the 
bond,  could  not  bar  the  action  on  the  bond.  The  letter  speaks  of  an  intention 
formed  of  giving  time  upon  the  mortage,  upon  specified  conditions  and  contin> 
gencies ;  but  none  of  those  conditions  or  contingencies  are  shown  to  have  been 
complied  with  or  to  have  happened.  The  letter  contains  no  contract  and  give& 
no  time  per  se^  upon  any  consideration  binding  on  the  government;  and  that 

the  letter  did  not  intend  to  suspend  the  right  of  the  United  States  to  sue  on 
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this  bond  is  palpable,  because  it  direots  suit  to  be  brought  thereon  immediately. 
As  no  fact  connected  with  the  letter  was  proved  by  evidence  aliunde^  the  con- 
struction of  the  letter  upon  its  face  was  matter  of  law,  and  the  circuit  court 
ought  to  have  decided  and  instructed  the  jury  accordingly,  that  nothing  on  the 
face  of  the  letter  constituted  any  defense  to  the  action.  There  was  nothing 
but  the  construction  of  the  letter  to  be  left  to  the  jury,  and  the  court  ought  to 
have  informed  the  jury  that,  according  to  its  true  construction,  it  did  not  give 
time  so  as  to  bar  the  action  against  the  surety.  After  the  observations  already 
made  it  cannot  be  necessary  to  go  into  any  further  reasoning  to  show  that  the 
circuit  court  erred  in  its  concluding  instruction,  that  upon  the  whole,  matter 
the  law  was  for  the  defendant.  It  was  a  conclusion  drawn  by  that  court  from 
the  premises  it  had  assumed  in  the  former  instruction  given,  and  the  error  of 
these  premises  having  been  shown  the  error  of  the  conclusion  necessarily  fol- 
lows. Some  observations  were  made  by  the  defendant's  counsel  in  argument, 
as  to  the  manner  in  which  the  debits  and  credits  in  Swartwout's  account  had 
been  adjusted  by  the  accounting  officers ;  and  he  seemed  to  suppose  that  credits 
which  ought  to  have  been  applied  towards  the  extinguishment  or  lessening  of 
the  debits,  for  money  placed  in  his  hands  before  the  20th  of  November,  1822, 
had  been  improperly  applied  to  the  transactions  of  Swartwout  with  the  gov- 
ernment after  that  day. 

The  case  of  The  United  States  v.  January,  7  Cranch,  672  (§  595,  suj>ra\  is 
in  point  to  show  that,  as  to  any  disbursements  of  money  after  the  30th  of 
November,  1822,  for  which  Swartwout  was  entitled  to  credit,  it  was  at  the 
election  of  the  government  to  apply  them  to  either  account.  But  there  is  no 
necessity  for  the  application  of  the  principle  to  this  case ;  for,  upon  looking 
into  the  account,  we  find  that  after  crediting  Swartwout  with  all  his  disburse* 
ments  up  until  the  30th  of  November,  1822,  there  remained  on  that  day  a  balance 
in  his  hands  unaccounted  for  much  beyond  the  penalty  of  the  bond,  so  that  no 
injustice  is  done  to  the  surety  in  the  manner  of  settling  the  account.  Judg- 
ment reversed,  and  a  venire  fadaa  de  novo  awarded. 

MAGEE  V.  MANHATTAN  LIFE  INSURANCE  COMPANY, 

(2  Otto,  98-101.    1875.) 

Ebbob  to  TJ.  S.  Circuit  Court,  Southern  District  of  Alabama. 

Opinion  by  Mb.  Jubtice  Swaynk. 

Statement  of  Facts. —  The  defendant  in  error  sued  the  plaintiffs  in  error 
npon  a  bond,  which  recited  that  Henry  V.  H.  Yoorhees  had  been  appointed  an 
agent  of  the  insurance  company,  and  was  conditioned  for  his  paying  over  to 
the  company  all  moneys  belonging  to  it  which  he  should  receive.  The  breach 
alleged  was  that  he  had  received  such  moneys,  which  he  had  failed  to  pay  over. 

The  defendants  pleaded  three  pleas:  (1)  That  Yoorhees  had  paid  over  all 
moneys  belonging  to  the  company  which  he  received  after  the  execution  of  the 
bond.  (2)  That,  at  the  time  of  the  execution  of  the  bond,  Yoorhees,  as  such 
agent,  w:as  indebted  to  the  company,  and'  that  there  was  an  agreement  between 
him  and  the  company  that  all  moneys  rebeived  b}^  Yoorhees  should  be  credited 
upon  this  indebtedness ;  that  these  facts  were  concealed  from  the  defendants,. 
and  that  all  the  moneys  so  received  were  so  credited.  (3)  That  the  plaintiffs 
T^uired  the  giving  of  this  bond  as  a  condition  on  which  only  they  would  re* 
tain  Yoorhees  in  their  employment  as  such  agent ;  that  they  required,  further, 
an  agreement  by  Yoorhees  that  all  his  commissions  thereafter  earned  should  be 
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applied  to  his  past  indebtedaess  to  the  compan}*^ ;  that  they  were  so  applied ; 
that  the  defendants  were  ignorant  of  the  indebtedness  and  of  this  agreement; 
that,  if  they  had  been  informed  of  them,  they  wonld  not  have  executed  the 
bond;  and  that  the  agreement  as  to  the  commissions  and  its  execution  were  a 
fraud  on  them,  and  that  the  bond,  as  to  them,  was  thereby  avoided. 

The  third  plea  was  demurred  to,  and  the  demurrer  was  sustained.  Issue  was 
taken  upon  the  first  and  second  pleas.  The  jury  found  for  the  plaintiff,  and 
the  court  gave  judgment  accordingly.  The  only  question  presented  for  our  de- 
termination is  as  to  the  sufficiency  of  the  third  plea.  The  demurrer  admits  the 
substantial  facts  which  the  plea  avers.  Do  the  agreement,  as  to  the  commis- 
sions, and  the  circumstances  that  it  was  unknown  to  the  sureties  and  not  com- 
municated to  them  by  the  company,  exonerate  the  sureties  from  liability  upon 
the  bond  ? 

§  674.  ITie  Blighiest fraud  Jyy  the  creditor y  touching  the  contract^  annule  the  oh- 
ligation  of  a  surety. 

A  surety  is  "  a  favored  debtor."  His  rights  are  zealously  guarded  both  at 
law  and  in  equity.  The  slightest  fraud  on  the  part  of  the  creditor,  touching 
the  contract,  annuls  it.  Any  alteration  after  it  is  made,  though  beneficial  to 
the  surety,  has  the  same  effect.  His  contract  exactly  as  made  is  the  measure 
of  his  liability,  and,  if  the  case  against  him  be  not  clearly  within  it,  he  is  en- 
titled to  go  acquit.  Ludlow  v.  Simonds,  2  Gainers  Cas.,  1 ;  Miller  v.  Stewart,  9 
Wheat.,  681  (§§  729-735,  infra).  But  there  is  a  duty  incumbent  on  him.  He 
must  not  rest  supine,  close  his  eyes,  and  fail  to  seek  important  information 
within  his  reach.  If  he  does  this,  and  a  loss  occurs,  he  cannot,  in  the  absence 
of  fraud  on  the  part  of  the  creditor,  set  up  as  a  defense  facts  then  first  learned 
which  he  ought  to  have  known  and  considered  before  entering  into  the  contract 
Kerr  on  Fraud  and  Mistake,  96.  Yigitantihua  et  non  dormientibue  jura  subve- 
niunt.  Where  one  of  two  innocent  parties  must  lose,  and  one  of  them  is  in 
fault,  the  law  throws  the  burden  of  the  loss  upon  him.  Hearne  v.  Kichols,  1 
Salk.,  289. 

§  675,  f rated;  authorities  collated. 

It  may  be  well,  before  examining  the  question  arising  upon  the  plea,  to  ad- 
vert to  some  of  the  points  bearing  upon  the  subject  which  have  been  adjudged 
in  authoritative  cases.  A  fraudulent  concealment  is  the  suppression  of  some- 
thing which  the  party  is  bound  to  disclose.  Kerr,  supra^  95.  To  constitute 
fraud,  the  intent  to  deceive  must  clearly  appear.  Spofford  v,  Newson,  9  Ired. 
Law,  507.  The  concealment  must  be  wilful  and  intentional.  De  GoL  on  Guar, 
and  Sur.,  366.  The  test  is,  whether  one  of  the  parties  knowingly  suffered  the 
other  to  deal  under  a  delusion.  2  Kent's  Com.  (Oomst.  ed.),  643.  The  mere 
relation  of  principal  and  surety  does  not  require  the  voluntary  disclosure  of  all 
the  material  facts  in  all  cases.  The  same  rule  as  to  disclosures  does  not  apply 
in  cases  of  principal  and  surety  as  in  cases  of  insurance  on  ships  or  lives. 
North  Brit.  Ins.  Co.  v.  I/oyd,  10  Exch.,  533.  In  this  case  a  former  guarantor 
was  discharged,  and  others  taken  in  his  place.  The  fact  of  the  prior  guaranty 
was  not  disclosed.  The  subsequent  guarantors  made  no  Inquiry,  and  they  were 
held  to  be  liable.  If  the  surety  desires  information,  he  must  ask  for  it.  The 
creditor  is  not  bound  to  volunteer  it.  An  undisclosed  prior  debt  will  not  affect 
the  validity  of  the  contract.  Hamilton  v.  Watson,  12  Clark  &  F.,  119.  If  the 
creditor  be  applied  to,  he  must  make  a  full  and  frank  communication.  De  Gol., 
supra^  367.  One  took  a  note  from  another  whom  he  knew  to  be  insolvent,  and 
did  not  disclose  that  fact  to  a  person  who  became  surety.    It  was  held  that  the 
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surety  was  bound,  and  that  the  payee  had  a  right  to  presume  he  was  aware  of 
the  insolvency  of  the  principal.  Ham  v.  Greve,  34  Ind.,  18.  To  render  the 
general  allegation  of  concealment  sufficient  in  a  pleading,  it  is  necessary  also 
to  aver  that  the  creditor  either  procured  the  surety's  signature,  or  was  present 
when  the  instrument  was  executed,  and  then  misrepresented  or  concealed  es- 
sential facts  which  should  have  been  disclosed ;  otherwise  the  allegation  of  fraud 
is  only  the  pleader's  deduction.  Burks  v.  Wonterlein,  6  Bush,  24.  In  this 
case  the  court  said,  ^'  The  principal  may  have  presented  her  "  (the  payee)  "  the 
note,  signed  in  her  absence,  when  she  could  have  made  no  communication  to 
the  surety,  and  could,  therefore,  have  been  guilty  of  neither  misrepresentation 
nor  concealment ;  and  the  general  allegation  of  concealment  does  not  negative 
the  idea  of  her  absence."  Id.  In  such  circumstances,  the  creditor  is  under  no 
obligation,  legal  or  moral,  to  search  for  the  surety,  and  warn  him  of  the  danger 
of  the  step  he  is  about  to  take.  Ko  case  has  gone  so  far  as  to  require  this  to 
be  done.  Wyethes  v.  Labouchere,  3  De  G.  &  J.,  609.  The  creditor  is  not 
bound  to  inform  the  intended  surety  of  matters  affecting  the  credit  of  the 
debtor,  or  of  any  circumstances  unconnected  with  the  transaction  in  which  he 
is  about  to  engage.    Id. 

§  676.  Sufficiency  of  ajplea  of  fraud  discharging  a  surety. 

It  appears  by  the  record  in  this  case  that  the  plaintiff  was  a  corporation  of 
the  city  of  New  York ;  that  Yoorhees  was  the  agent  of  the  company  at  Mo- 
bile, in  the  state  of  Alabama ;  and  that  the  parties  to  the  bond  were  all  of  thai 
city.  The  plea  does  not  set  forth  any  of  the  circumstances  attending  the  exe- 
cution and  delivery  of  the  bond.  It  does  not  aver  that  there  was  any  misrep- 
resentation, anything  fraudulently  kept  back,  or  any  opportunity  to  make 
disclosures  on  the  part  of  the  company,  or  any  inquiry  by  the  sureties,  before 
the  bond  was  delivered.  Nor  is  it  averred  that  the  company  was  aware  that 
the  sureties  were  ignorant  of  the  facts  complained  of.  It  is,  perhaps,  to  be  in- 
ferred from  the  plea  that  the  fact  was  —  as  the  record,  aside  from  the  plea, 
shows  it  to  have  been  —  that  the  bond  was  executed  at  Mobile,  and  sent  by 
Voorhees  by  mail  to  the  company  in  New  York.  If  this  were  so,  the  company, 
upon  receiving  it,  was  under  no  obligation  to  make  any  communication  to  the 
sureties.  The  validity  of  the  bond  could  not  depend  upon  their  doing  so.  The 
company  had  a  right  to  presume  that  the  sureties  knew  all  they  desired  to 
know,  and  were  content  to  give  the  instrument  without  further  information 
from  any  source.  Under  these  circumstances,  it  was  too  late,  after  the  breach 
occurred,  to  set  up  this  defense. 

There  is  another  objection  to  the  plea.  There  was  nothing  fraudulent  in  the 
agreement.  The  obligation  of  the  agent  was  simply  to  pay  over  the  moneys  of 
the  company  which  he  should  receive.  This  the  sureties  guarantied  that  he 
would  do.  To  do  it  was  a  matter  of  common  honesty ;  not  to  do  it  was  a  fraud. 
The  agreement  of  the  agent  to  apply  money  belonging  to  him  derived  from 
any  source  in  payment  of  a  pre-existing  debt  to  the  company  had  no  such  con- 
nection with  what  the  sureties  stipulated  for  as  gave  them  a  right  to  be  in- 
formed on  the  subject,  except  in  answer  to  inquiries  they  might  have  made. 
They  made  none,  and  there  was  no  obligation  on  the  part  of  the  company  to 
volunteer  the  disclosure.  On  both  these  grounds  the  plea  was  bad,  and  the 
demurrer  was  properly  sustained. 

Judgment  affirmed. 
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VICTOR  SEWING  MACHINE  COMPANY  v.  LANOHAM. 
(Circuit  Court  for  Wisconsin:  9  Bissell,  188-187.    1879.) 

Statement  of  Facts. —  Action  on  an  agent's  bond.  The  defense  was  that 
the  bond  was  rendered  void  by  the  fact  that,  after  its  execution,  the  compensa- 
tion of  the  agent  was  by  contract  changed  from  a  salary  to  a  commission.  The 
case  was  heard  upon  demurrer. 

Opinion  by  Dyer,  J. 

The  answer  alleges  full  performance  of  the  contract  by  Adams  up  to  June  8, 
1873,  and  a  settlement  and  payment  of  all  moneys  due  to  that  date;  further, 
that  without  the  knowledge  or  privity  of  the  defendant  sureties,  the  contract 
was  by  agreement  between  Joslin  and  Adams  altered  as  follows :  that  it  was 
then  and  there  agreed  between  them  that  the  agreement  by  which  Adams  was 
to  receive  a  stated  salary  as  compensation  for  his  services,  and  by  which  Joslin 
was  to  pay  the  rent  of  office  and  other  necessary  expenses  of  the  business, 
should  be,  and  the  same  was,  then  and  there  abrogated  and  annulled,  and  in- 
stead thereof,  it  was  agreed  between  them  that  Adams  should  thereafter  pay 
all  the  expenses  of  the  business,  and  should  receive  a  commission  of  forty  per 
cent,  upon  the  retail  prices  of  all  machines  sold ;  all  without  the  knowledge, 
privity  or  consent  of  the  defendant  sureties  or  either  of  them,  and  that  there- 
after the  business  was  carried  on  under  such  changed  and  modified  contract, 
and  not  otherwise,  and  that  all  deficit,  if  any,  in  the  accounts  of  Adams,  and 
all  failure  on  his  part  to  account  for  property  of  Joslin  or  any  other  party, 
under  any  contract  made  between  said  Adams  and  said  Joslin,  if  any  such  fail- 
ure occurred,  did  in  fact  arise  and  accrue  after  the  change  and  alteration  of  said 
contract. 

§  677,  A  change  in  the  compensation  of  an  agentj  made  after  the  execution  of 
his  hond^from  a  salary  to  a  commission,  discharges  the  sureties  on  such  bond. 

Thus  it  is  charged  that  the  agreement  was  changed  by  the  principal  parties, 
so  that  Adams  should  pay  all  the  expenses  of  the  business,  and  should  in  lieu 
of  a  salary  receive  a  commission  on  his  sales,  and  that  the  default  of  Adams, 
if  any,  occurred  after  this  alteration;  and  the  question  raised  by  the  demurrer 
is,  whether  this  was  a  material  alteration,  affecting  the  liability  of  the  sureties. 
I  am  of  the  opinion  that  it  was.  By  the  contract  before  the  alteration  com- 
plained of,  Adams  was  to  receive  a  salary  and  the  expenses  of  the  business 
were  to  be  borne  by  Joslin.  Kow  it  might  well  be  that  the  sureties  would  be 
willing  to  become  obligated  for  the  performance  of  such  a  contract  by  Adams, 
and  unwilling  to  assume  liability  upon  a  contract  under  which  Adams  was  to 
defray  expenses  and  sell  on  commission.  The  contract,  as  altered,  would  throw 
upon  Adams  expenses  and  risks  that  he  would  be  free  from  under  the  contract 
not  so  changed.  And  it  would  seem  that,  when  the  contract  was  altered,  the 
agency  became,  in  some  respects,  essentially  changed,  and  the  risk  of  the  sure- 
ties was  increased. 

The  case  of  Amicable  Mutual  Life  Ins.  Co.  v.  Sedgwick,  110  Mass.,  163,  is 
relied  upon  by  counsel  for  plaintiff.  In  that  case  an  insurance  company  ap- 
pointed an  agent  to  be  paid  by  commissions.  The  agent  gave  bond  faithfully 
to  conform  to  all  instructions  of  the  company  and  to  remit  to  them  all  sums 
received,  less  his  commissions.  The  sureties  on  the  bond  knew  the  terms  of  the 
appointment.  Subsequently  the  company  and  the  agent  agreed,  without  the 
knowledge  of  the  sureties,  that  he  should  receive  increased  commissions^  but  give 
up  all  claim  on  a  certain  guaranty  previously  given  by  the  company  that  the 
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commissions  should  amount  to  a  specified  sum  monthly.  It  was  held  that  this 
•change  in  the  mode  of  compensation  did  not  discharge  the  sureties.  It  is  evident 
here  that  the  change  in  the  agreement  imposed  no  neW^  duties  or  obligations  or 
expenses  upon  the  agent.  He  was  still  to  collect  and  remit  moneys  and  to  receive 
his  compensation  in  the  form  of  commissions,  as  under  the  original  agreement. 
The  change  was  merely  in  an  increase  of  his  commissions  and  a  relinquishment 
of  his  claim  on  the  guaranty.  The  court,  in  its  opinion,  points  out  the  distinc- 
tion between  such  a  change  and  a  change  in  compensation  from  a  salary  to  a 
<x>mmission.  The  change  as  to  remuneration  did  not  subject  the  parties  to  any 
greater  or  other  risks  than  they  originally  intended  to  assume.  It  is  to  be  ob- 
served, further,  that  the  bond  in  the  case  cited  was  a  general  one,  while  the 
bond  in  the  case  at  bar  rests  upon  a  particular  contract  which  is  mentioned 
therein.  In  the  respects  mentioned  the  case  seems  distinguishable  from  the  one 
under  consideration.  In  Northwestern  R'y  Co.  v.  Whinraj*',  10  Exch.  Reports, 
75,  the  facts  were  these:  The  defendant,  as  surety,  executed  a  bond  to  the  rail- 
way company,  which,  after  reciting  that  the  company  had  agreed  to  appoint  L, 
as  their  agent  for  the  purpose  of  selling  coal  at  a  yearly  salary  of  £100,  was 
<x)nditione<l  for  the  due  accounting  by  L.  of  all  moneys  received  by  him  for  the 
use  of  the  company.  L.  performed  the  duties  of  such  agent  at  the  salary  speci- 
fied until  a  certain  time,  when  it  was  agreed  between  L.  and  the  company  to 
substitute  for  such  salary  a  commission  of  Qd.  per  ton  on  all  coal  for  which  he 
should  obtain  orders.  After  this  change  in  the  agreement  L.  became  indebted 
to  the  company  for  sums  which  he  did  not  pay  over,  and,  the  company  having 
sued  the  defendant  on  the  bond,  it  was  held  that  the  change  in  the  contract 
from  an  agency  at  a  salary  to  an  agency  with  compensation  by  commissions  so 
altered  the  relation  between  the  principal  and  sureties  that  the  latter  were  not 
responsible  for  the  former's  default. 

The  facts  of  the  case  at  bar,  as  alleged  in  the  answer,  appear  as  strongly  to 
sustain  a  similar  conclusion  here.  For  here  is  a  contract  by  virtue  of  which 
Adams  was  to  receive  compensation  by  way  of  salary  and  the  expenses  of  the 
business  were  to  be  defrayed  by  Joslin.  And  it  was  for  the  performance  of 
such  a  contract  that  the  defendant  sureties  became  bound.  It  is  then  charged 
that  at  a  time  subsequent  the  contract  was,  without  the  knowledge  of  the  sure- 
ties, changed  so  that  Adams  was  to  receive  compensation  by  way  of  commission 
and  was  to  pay  the  expenses  of  the  business.  The  similarity  between  this  case 
and  that  last  cited  is  such  as  to  lead  me  to  adopt  the  latter  as  an  authority  upon 
the  point  involved.  It  is  true  that  the  character  and  amount  of  the  compensa- 
tion to  be  paid  to  the  agent  in  that  case  were  recited  in  the  bond,  and  therefore 
the  recital  was  to  be  looked  at  as  part  of  the  contract.  But  I  do  not  regard 
this  as  weakening  the  application  of  the  case  as  an  authority  to  that  at  bar,  be- 
•cause  here  the  compensation  is  stated  in  the  contract  and  the  contract  is  referred 
to  in  the  bond  as  the  basis  of  defendants'  liability,  and  is  really  part  of  the 
bond  for  the  purpose  of  determining  what  liability  the  sureties  have  assumed. 
Demurrer  ovenoiled. 

RYAN  V.  UNITED  STATES. 
(19  WaUace,  514-^18.    1878.) 

Ebbob  to  IT.  8.  Circuit  Court  for  Indiana. 

Statement  of  Facts. —  The  facts  of  this  case  are  substantially  as  follows: 
One  John  May,  a  tobacco  manufacturer  in  the  sixth  district  of  Indiana,  repre- 
sented that  he  wished  to  transport  a  certain  lot  of  tobacco  from  his  factory  to 
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!New  York.  He  executed  the  usual  transpoptation  bond,  describing  the  tobacco, 
with  sureties.  He  also  exhibited  a  number  of  boxes  to  the  inspector,  represent- 
ing that  these  boxes  contained  the  tobacco  to  be  transported,  which  were 
branded  by  the  inspector.  The  other  customary  steps  were  complied  with.  It 
was  afterwards  discovered  that  said  boxes  were  filled  with  ashes  and  other 
worthless  material.  The  sureties  knew  nothing  of  this  fraud  of  their  principal, 
who  was  indicted  and  fled  the  country.  This  suit  was  brought  by  the  United 
States  against  the  sureties.  The  court  below  gave  judgment  against  them,  and 
they  bring  the  case  to  this  court  on  error. 

§  678.  Sureties  upon  a  bond  for  transportation  of  tobacco  are  not  discharged  hyt 
ike  fraud  of  the  prinoijpdl  or  the  negligence  of  the  revenue  officers. 

Opinion  by  Mb.  Justice  Miller. 

The  condition  of  the  bond  describes  the  subject  of  it  with  great  particularity. 
It  calls  it  merchandise,  and,  besides  giving  the  number  of  boxes,  calls  it  plug 
tobacco.  It  also  gives  the  precise  number  of  pounds,  the  tax  for  which  each 
pound  was  liable,  and  the  aggregate  of  the  tax.  The  condition  is  that  thi& 
ioba.coo  shall  be  transported  from  the  manufactory  where  it  then  was  to  the 
proper  warehouse  in  New  York,  and  on  the  performance  of  this  condition  the 
bond  for  $10,000  was  to  be  void,  and  not  otherwise.  That  the  condition  was  to 
transport  the  plug  tobacco,  and  not  the  boxes  in  which  it  was  supposed  to  be, 
is  too  obvious  for  argument.  Who  is  to  be  responsible  for  the  fact  that  the 
tobacco  was  never  in  the  boxes ;  the  persons  who  gave  this  bond  binding  them- 
selves that  May  would  deliver  eleven  thousand  nine  hundred  and  twenty- 
eight  and  a  half  pounds  of  plug  tobacco  in  New  York,  or  the  party  for  whose 
fiecurity  it  was  given,  and  who  was  to  lose  if  it  was  not  so  delivered?  The 
question  admits  of  but  one  answer.  When  the  sureties  joined  their  principal 
in  such  a  bond,  it  was  their  duty  to  protect  themselves  by  seeing  that  the 
tobacco  for  which  they  were  responsible  was  so  transported,  and  if  they  trusted 
to  him  instead  of  making  the  requisite  examination  and  supervision  of  the 
transaction,  they  must  bear  the  loss  sustained  by  this  misplaced  confidence. 

It  is  urged,  however,  that  the  oflScer  whose  duty  it  was  to  examine  these 
boxes  did  it  in  such  a  negligent  manner  that  the  success  of  the  fraud  is  to  be 
Attributed  to  his  carelessness.  The  finding  of  the  court  is,  that  the  inspector 
did  not  examine  the  contents  of  said  boxes,  the  same  being  closed  and  nailed 
up  so  as  to  exclude  a  view  of  the  contents,  and  that  they  were  duly  branded  by 
him  as  containing  plug  tobacco.  The  circuit  court  does  not  find  that  this  wa» 
negligence,  and  we  are  not  prepared  here  to  say  on  this  slight  statement,  as 
matter  of  law,  that  it  was  negligence.  But  if  it  were  negligence  we  are  of 
opinion  that  it  was  not  such  as  would  relieve  the  sureties  from  an  obligation  to 
the  United  States,  voluntarily  assumed  by  them,  that  one  hundred  and  ten  boxes- 
containing  eleven  thousand  nine  hundred  and  twenty-eight  and  a  half  pounds 
of  plug  tobacco  should  be  delivered  by  their  principal  in  New  York.  The  very 
purpose  of  their  bond  was  to  secure  the  United  States  against  the  fraud  of  their 
principal,  aild  the  fraud  was  committed  by  him  in  the  very  matter  which  the 
bond  was  designed  to  guard  against.  To  say  that  the  carelessness  of  the  revenue 
officer  made  this  fraud  easier  of  accomplishment  can  be  no  release  of  the  sure- 
ties from  their  obligation.  Some  rules  prescribed  by  the  internal  revenue 
bureau  for  the  guidance  of  these  o£Scers  in  reference  to  transportation  of  to- 
:bacco  in  bond  are  annexed  to  the  brief  of  the  plaintiffs  in  error.  They  are  not^ 
made  a  part  of  the  record  by  bill  of  exceptions  or  otherwise,  and  are  not,  we 
think,  matter  for  our  judicial  cognizance.     If  they  were,  we  see  nothing  in  therci 
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to  change  the  opinion  we  have  fortned  without  them,  that  the  jadgment  of  the 
circuit  court  holding  the  sureties  liable  on  their  bond  was  right.  It  is  there- 
fore aflirmed. 

UNITED  STATES  v.  STANSBURY. 
a  Peters,  678-5T7.    1828.) 

Erbob  to  U.  S.  Circuit  Court,  District  of  Maryland. 

Opinion  by  Mabshall,  C.  J. 

Statement  of  Facts. —  This  was  an  action  of  debt  on  a  judgment  which  had 
been  rendered  in  favor  of  the  United  States  against  Thomas  Sheppard  and  the 
two  defendants  in  error.  The  marshal  returned,  as  to  Sheppard,  nan  est  in- 
verUits.  The  other  two  defendants  pleaded  that  they  were  sureties  to  Sheppard 
in  the  bond  on  which  the  former  judgment  was  rendered ;  that  the  United 
States  took  out  a  oa.  sa.  on  that  judgment  against  Sheppard,  by  virtue  of 
Trhich  he  was  imprisoned ;  whereupon  William  H.  Crawford,  the  secretary  of  the 
treasury  of  the  United  States,  released  the  said  Sheppard  from  execution  on 
his  paying  costs  and  conveying  all  his  property,  real,  personal  and  mixed,  to 
the  United  States,  with  which  condition  it  is  admitted  Sheppard  complied. 
The  United  States  demurred,  and  the  circuit  court  gave  judgment  on  the  de- 
murrer, proforma^  for  the  d^endants,  which  judgment  is  now  before  this  court 
on  a  writ  of  error. 

§  679.  The  release  of  a  debtor  whose  person  is  in  exeoution  is^  at  common  lav>y 
a  release  of  the  judgment 

It  is  not  denied  that,  at  common  law,  the  release  of  a  debtor  whose  person  is 
in  execution  is  a  release  of  the  judgment  itself.  Yet  the  body  is  not  satisfac* 
tion  in  reality,  but  is  held  as  the  surest  means  of  coercing  satisfaction.  The 
law  will  not  permit  a  man  to  pi'oceed  at  the  same  time  against  the  person  and 
estate  of  his  debtor ;  and  when  the  creditor  has  elected  to  take  the  person,  it 
presumes  satisfaction  if  the  person  be  voluntarily  released.  The  release  of  the 
jadgment  is,  therefore,  the  legal  consequence  of  the  voluntary  discharge  of  the 
person  by  the  creditor. 

§  680.  The  release  of  a  debtor  from  execution  under  the  act  for  the  relief  of 
imprisoned  debtors  does  not  discharge  his  sureties. 

This  being  the  positive  operation  of  the  common  law,  it  may  unquestionably 
be  changed  by  statute.  The  United  States  contend  that  it  is  changed  by  the 
act  providing  for  the  relief  of  persons  imprisoned  for  debts  due  to  the  United 
States.  That  act  authorizes  the  secretary  of  the  treasury,  on  receiving  a  con- 
veyance of  the  estate  of  a  debtor  confined  in  jail  at  the  suit  of  the  United 
States,  or  any  collateral  security  to  the  use  of  the  United  States,  to  discharge 
such  debtor  from  his  imprisonment  under  such  execution;  and  he  shall  not  be 
again  imprisoned  for  the  said  debt;  '*  but  the  judgment  shall  remain  good  and 
sufficient  in  law,  and  may  be  satisfied  out  of  any  estate  which  may  then  or  at 
any  time  afterwards  belong  to  the  debtor.  The  sole  duty  of  the  court  is  to 
construe  this  statute,  according  to  its  words  and  the  intent  of  the  legislature. 
Bid  congress  design  to  discharge  the  sureties  or  to  release  the  judgment?  The 
act  is  "for  the  relief  of  persons  imprisoned  for  debts  due  to  the  United  States," 
not  for  the  relief  of  their  sureties,  and  does  not  contain  a  single  expression  con* 
ducing  to  the  opinion  that  the  mind  of  the  legislature  was  directed  towards  the 
sureties  or  contemplated  their  discharge.  The  only  motive  for  the  act  being 
to  relieve  debtors,  who  surrender  all  their  property,  from  the  then  useless  pun- 
ishment of  imprisonment,  there  can  be  no  motive  for  converting  this  act  of 

297 


*S  681.  BONDS — PENAL. 

mere  hnmanity  into  the  discharge  of  other  debtors,  whose  condition  it  does  not 
in  any  manner  deteriorate.  If  the  act  produces  this  effect,  it  is  an  effect  con- 
trary to  its  intention,  occasioned  by  a  technical  rale  originating  in  remote  ages, 
which  has  never  been  applied  to  a  statutory  discharge  of  the  person. 

Bat  the  language  of  the  statute  has  guarded  against  this  result.  It  has  ex- 
pressly declared  that  the  judgment  shall  remain  good  and  sufficient  in  law. 
How  can  this  court  say  that  it  is  not  good,  and  is  not  safficient?  If  it  be  good 
and  sufficient,  for  what  purpose  is  it  so?  Certainly,  for  the  purposes  for  which 
it  was  rendered ;  to  enable  the  United  States  to  proceed  regularly  upon  it,  as 
tipon  other  judgments,  with  the  single  exception  made  by  the  act  itself.  The 
voluntary  discharge  of  a  debtor  by  his  creditor  is  a  release  of  the  judgment, 
because  such  is  the  law.  But  in  this  case  the  legislature  has  altered  the  law. 
It  has  declared  that  the  discharge  of  a  debtor  in  the  forms  prescribed  shall 
amount  solely  to  a  liberation  of  the  person,  not  to  a  release  of  the  judgment; 
that  shall  remain  good  and  sufficient.  Were  courts  to  say  that,  notwithstand- 
ing this  provision,  the  judgment  is  released,  it  would  amount  to  a  declaration 
that  a  technical  rule  in  the  common  law,  founded  in  a  presumption  growing 
out  of  the  simplicity  of  ancient  times,  and  not  always  consistent  with  the  fact, 
is  paramount  to  the  legislative  power.  It  would  in  fact  be  to  repeal  the  stat- 
ute. It  would  unquestionably  be  to  defeat  the  object  of  the  legislature,  since 
it  would  be  no  very  hardy  assertion  to  say  that,  if  the  discharge  of  the  person 
4n  custody  discharged  the  other  obligors,  the  imprisoned  debtor  would  never  be 
released  while  the  debt  remained  unpaid,  unless  the  insolvency  extended  to  all 
the  obligors. 

§  681.  nor  does  the  (surrender  ly  the  debtor  to  the  United  JS^ateSy  under 

said  aoty  of  his  whole  jproperty. 

The  second  point  made  by  the  counsel  for  the  defendants,  that  the  sureties 
are  exonerated  by  the  compromise  made  with  the  principal  without  their  con- 
currence, is  the  same  in  principle  with  that  which  has  been  considered.  No 
compromise  of  the  debt  has  been  made.  Tha  course  prescribed  by  the  law  has 
been  pursued.  The  whole  property  of  the  imprisoned  debtor  has  been  surren- 
dered, and  on  receiving  it  his  person  has  been  discharged.  The  act  of  congress 
declares  that  the  judgment  shall  still  remain  in  force.  If  the  creditor  had  en- 
tered into  a  compromise  not  prescribed  by  law,  or  had  given  any  discharge  not 
directed  by  statute,  the  question  might  have  been  open  for  argument.  Bat, 
while  the  whole  transaction  is  within  the  precise  limits  marked  out  by  law,  it 
cannot  produce  a  result  directly  opposite  to  that  intended  by  the  statute.  The 
only  doubt  which  can  be  suggested,  respecting  the  intent  of  the  legislature,  is 
created  by  the  last  words  of  the  sentence,  declaring  that  the  judgment  shall 
remain  good  and  sufficient  in  law.  They  are,  ^'  and  may  be  satisfied  out  of 
any  estate  which  may  then,  or  at  any  time  afterwards,  belong  to  the  debtor.-' 
These  words  are  certainly  useless,  and  may  be  supposed  to  indicate  an  idea 
that  it  could  be  satisfiisd  out  of  the  estate  of  the  debtor  only ;  that,  as  they  are 
not  required  to  render  that  estate  liable,  they,  may  be  understood  to  limit  the 
right  of  the  creditor  to  obtain  satisfaction  from  the  estate  of  any  other  person. 
We  do  not,  however,  think  this  the  correct  construction.  The  words  are  con- 
sidered as  mere  surplusage,  not  as  limiting  the  rights  of  the  United  States  to 
proceed  against  all  those  who  are  bound  by  the  judgment.  We  think,  then^ 
that  the  circuit  court  ought  to  have  sustained  the  demurrer,  and  that  the  judg- 
ment which  overrules  it  ought  to  be  reversed.  But,  considering  the  plea,  and 
the  manner  in  which  the  cause  has  been  brought  up,  the  court  will  not  direct 


RELEASE  OF  SURETIES.— IN  GENERAL.  §g6S2»688, 

an  a1)soIat6  judgment  to  be  entered  for  the  United  States,  but  will  reverse  the 
jodgment)  and  remand  the  same  for  further  proceedings,  that  the  circuit  court 
may  give  leave  to  the  defendants  to  plead. 

HOPKIRK  V.  BTCONICO. 
(Circuit  Court  for  Virginia:  1  MarshaU,  220-327.    1812.) 

Opinion  by  Marshall,  C.  J. 

Statement  of  Facts. —  This  suit  is  instituted  to  obtain  a  settlement  of  the 
acoounts  of  Christopher  M'Conico  as  collector  for  the  plaintiffs,  and  to  obtain 
payment  from  the  other  defendants,  who  were  his  sureties,  in  a  bond  given  for 
the  faithful  performance  of  his  duty  as  collector.  The  securities  oppose  this 
claim  because,  in  1800,  M'Conico  gave  to  the  agent  of  the  plaintiffs  a  deed  of 
trust  on  aU  his  property,  to  secure  the  balance  then  stated  to  be  due,  upon 
receiving  which  the  plaintiffs,  by  their  agent,  gave  him  further  time  for  pay-^ 
ment.  The  deed,  too,  was  executed  on  the  faith  of  a  letter  promising  to  relin* 
quish  the  bond,  if  the  deed  should  be  executed  according  to  the  requisition  of 
the  letter.  This  prolonged  credit,  it  is  urged,  has  entirely  discharged  the 
securities. 

§  682.  An  extermon  of  credit  hy  the  obligee  of  a  bond  to  ths principal  (Migor 
wHl  rdease  the  sureties. 

The  two  cases  cited,  the  one  from  2  Brown's  Ch.  Ca.,  and  the  other  from 
2  Yes.  Jr.,  do  certainly  establish  the  principle  for  which  the  defendants  con- 
tend. A  stipulation,  without  the  knowledge  of  the  surety,  giving  further  time 
of  payment  to  the  principal  debtor,  is  held  to  discharge  the  surety.  But  the 
plaintiff  contends  that  this  case  differs  from  those  which  have  been  cited, 
because  the  bond,  from  its  terms,  not  being  for  the  payment  of  a  particular 
sum  at  a  specified  time,  but  of  money  as  it  should  be  collected,  the  obligation 
is  a  continuing  obligation,  and,  therefore,  not  released  by  suspending  proceed* 
ings  upon  it.  The  counsel  for  the  plaintiff  did  not  appear  to  rely  much  upon 
this  argument,  as  applicable  to  the  debt  then  known  to  be  due,  and  the  court 
cannot  perceive  its  force.  An  action  for  any  sum  of  money  actually  collected 
accrues  as  soon  as  it  is  collected;  and  if  that  action  be  suspended,  such  suspen- 
sion appears  to  the  court  to  release  the  sureties  with  respect  to  the  sum  so 
suspended,  as  completely  as  they  would  be  released  from  the  whole  bond,  if  the 
whole  money  had  been  collected.  The  court  feels  no  hesitation  in  declaring  the 
sureties  discharged  for  so  much  as  was  known  to  be  due  when  the  deed  of  trust 
was  executed. 

§  683.  hut  an  extension  of  credit  procured  hy  the  fraud  of  the  obligor  of  a 

lend  vnll  fwt  release  the  sureties  from  liaiiliti/. 

But  a  question  of  much  more  difficulty  remains  to  be  decided.  A  much 
greater  sum  had  been  actually  collected  than  was  reported  by  the  defendant 
M'Conico,  or  known  by  the  agent  for  the  plaintiff  to  be  in  his  hands.  Are  the 
sureties  discharged  for  this  sum  also?  On  this  question  I  have  felt  great  doubts, 
nor  are  those  doubts  entirely  removed.  I  must  suppose  the  settlement  estab- 
lishing the  balance  for  which  the  deed  of  trust  was  taken  to  have  been  made  on 
an  account  rendered  by  M'Conico.  If  that  account  did  not  contain  a  true 
statement  of  the  sums  in  his  hands  it  was  a  false  account  and  a  fraud  committed 
on  the  plaintiff.  The  agreement  exhibited  by  the  deed  would  not,  in  the 
opinion  of  the  court,  have  restrained  the  plaintiff  from  suing,  immediately,  to 
compel  a  fair  account,  and  payment  of  so  much  as  had  been  collected  and 
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fraudulently  concealed.  Much  less  could  it  have  restrained  the  sureties  from 
instituting  a  suit  in  chancery  to  compel  a  full  settlement  and  payment  of  what 
was  really  due.  But  it  is  urged,  and  urged  with  great  force,  that,  by  this  set- 
tlement, the  sureties  were  lulled  into  perfect  security,  and  prevented  from 
taking  any  measures  for  their  own  safety.  That  this  supineness  was  produced 
by  the  act  of  the  plaintiff  and  ought  to  disable  him  from  proceeding  to  fix  any 
loss  afterwards  discovered  on  the  sureties.  The  court  has  felt  the  weight  of 
this  argument,  but  it  is  opposed  by  others  which  possess  still  greater  in- 
fluence. It  has  been  already  stated  that  this  settlement  must  be  considered  as 
having  been  founded  on  the  account  rendered  by  M'Conico.  This  account  is 
false  and  fraudulent.  It  is  a  breach  of  the  condition  of  the  bond.  That  con- 
dition requires  that  he  should  account  fairly  for  his  transactions  as  often  as  he 
should  be  required  so  to  do,  and  at  least  once  in  every  year,  namely,  on  the 
first  day  of  September.  This  condition  is  broken  by  the  rendition  of  a  false  ac- 
count. The  securities  are  liable  for  this  breach.  The  case  is  a  hard  one,  but  I 
cannot  say  that  they  are  discharged  from  this  liability  by  an  agreement  pro- 
duced by  the  fraud. 

§  684,  The  acceptance  of  a  deed  of  trust  in  satisfaction  of  a  hand  will  not,  if 
procured  lyfravd,  operate  as  accord  and  satisfa<!tion. 

The  defendants  rely  also  on  the  letter  of  Strange,  of  the  13th  of  February, 
1800.  I  concur  with  them  in  opinion  that  the  promise  to  deliver  up  the  bond, 
if  the  deed  be  recorded  in  the  spring  of  1800,  does  not  lose  its  obligation  by  the 
postponement  of  recording  the  deed  until  the  fall  of  that  year,  because  the  post- 
ponement was  made  by  the  plaintiff's  own  agent.  He  has  himself  released  the 
condition  of  his  promise  and  the  promise  remains  absolute.  On  this  letter  the 
sureties  contend  that  they  are  discharged  at  law,  and  as  they  are  not  bound  in 
equity  further  than  at  law,  this  suit  cannot  be  sustained  against  them.  They 
are  said  to  be  discharged  at  law,  because,  if  suit  was  instituted  at  law  against 
them  on  the  bond,  accord  and  satisfaction  might  be  pleaded  and  would  bar  the 
action.  If  the  sureties  are  correct  in  their  law  there  is  an  end  of  the  case.  But 
the  court  is  not  of  opinion  that  accord  and  satisfaction  would  bar  this  action. 
To  this  plea  it  might  be  replied  that  the  accord  was  obtained  by  the  fraud  of 
M'Conico,  and,  as  at  present  advised,  I  think  that  a  verdict  found  on  such  an 
issue  for  the  plaintiff  would  authorize  a  judgment.  If  the  defendants  chose  to 
demur  to  the  replication  it  is  believed  that  the  demurrer  would  be  overruled  and 
the  replication  sustained.  If  this  be  correct  the  sureties  are  not  discharged  at 
law.  The  question  is  whether  a  court  of  equity  will  relieve  against  the  bond  or 
decree  against  the  defendants  or  leave  the  parties  to  their  action  at  law  ?  I 
should  incline  to  the  latter  course  were  it  not  for  the  obvious  advantage  which 
the  settlement  of  such  an  account  as  this  before  a  commissioner  has  over  a  set- 
tlement before  a  jury.  With  respect  to  the  sum  for  which  M'Conico  took  credit- 
as  the  guardian  of  his  son,  I  rather  incline  to  the  opinion  that  the  securities  must 
be  discharged  from  it,  because  the  agent  for  the  plaintiff  admitted  it  knowingly. 
This,  however,  would  seem  to  be  a  question  between  the  two  securities,  because 
one  of  them  is  security  to  the  guardian's  bond. 

UNITED  STATES  u  TRUESDELL. 
(Circuit  Court  for  Ohio:  2  Bond,  78-84.     1867.) 

Opinion  by  the  Coukt. 

Statement  of  Facts. —  This  suit  is  prosecuted  by  the  United  States  to  re- 
cover the  penalty  of  a  bond  executed  by  James  F.  Truesdell,  as  principal  and 

800 


RELEASE  OF  SURETIES.— IN  GENERAL.  g  684. 

Gassoway  Brashears  and  John  W,  Menzies,  as  sureties.  The  process  has  not 
been  served  on  the  defendant  Menzies,  and  he  does  not  therefore  appear  to  the 
action.  The  declaration  avers,  in  substance,  that  Truesdell,  being  a  manu- 
facturer of  tobacco  at  the  city  of  Cincinnati,  executed  a  bond  on  May  20, 
1865,  as  such  manufacturer,  pursuant  to  the  mternal  revenue  statute,  in  the 
penalty  of  |6,000,  with  the  said  Brashears  and  Menzies  as  his  sureties.  The 
condition  of  the  bond,  as  set  out  in  the  declaration,  is  that  Truesdell  shall  well 
and  truly  comply  with  all  the  requirements  of  law  as  a  manufacturer  of  to- 
bacco; and  shall  not  manufacture,  or  employ  others  to  manufacture,  tobacco 
without  having  first  obtained  a  permit  therefor;  and  shall  not  engage  in  any 
attempt,  by  himself  or  by  collusion  with  others,  to  defraud  the  government  of 
any  duty  or  tax  upon  any  manufacture  of  tobacco ;  and  shall  render  truly  and 
correctly  all  the  returns,  statements  and  inventories  prescribed  for  manufact- 
urers of  tobacco;  and  shall  pay  to  the  collector  of  the  district  all  the  duties 
or  taxes  which  may  or  shall  be  assessed  and  due  on  any  tobacco  so  manufact- 
ured ;  and  shall  not  knowingly  sell,  purchase,  or  receive  for  sale,  any  tobacco 
which  has  not  been  inspected,  branded  or  stamped  as  required  by  law,  or  upon 
which  the  tax  has  not  been  paid.  It  is  then  averred  that  Truesdell,  after  the 
date  of  the  bond,  and  during  the  months  of  April,  May  and  June,  1866, 
manufactured  and  sold  large  quantities  of  tobacco;  and  the  breach  averred  is, 
that  neither  Truesdell  nor  his  sureties  have  paid  the  duties  or  taxes  assessed 
and  due  on  such  tobacco.  Truesdell  makes  no  defense  to  the  claim  of  the 
government,  and  admits  his  liability  on  the  bond  for  the  sum  sued  for.  The 
defendant,  Brashears,  demurs  to  the  declaration ;  and  the  question  arising  upon 
it  is  whether  the  allegations  in  the  declaration  disclose  a  valid  cause  of  action 
against  him  for  the  whole  amount  claimed  by  the  United  States. 

There  is  but  one  count  in  the  declaration,  and  but  one  breach  of  the  bond 
assigned,  namely,  the  non-payment  of  the  tax  assessed  and  due  for  tobacco 
manufactured  and  sold  by  Truesdell  during  the  three  months  above  named, 
and  subsequently  to  May  20, 1865.  And  the  only  question  is,  are  the  sureties 
in  the  bond  liable  for  the  failure  of  their  principal  to  pay  this  tax  on  tobacco 
manofactured  and  sold  after  the  expiration  of  the  license  granted  to  Truesdell? 
It  is  insisted  by  the  counsel,  in  support  of  the  demurrer,  that  as  the  license  by 
the  law  in  force  when  it  was  issued  expired  on  the  1st  of  May  next  after  its 
date,  the  bond  had  no  validity  as  to  duties  or  taxes  subsequently  accruing, 
and  that  the  liability  of  the  sureties  did  not  extend  beyond  the  life  of  the 
bond;  and  consequently  they  are  not  responsible  for  the  non-payment  of 
duties,  or  other  default  by  Truesdell  after  that  date.  In  support  of  this  view, 
it  is  urged  that  it  was  the  duty  of  the  collector  of  the  revenue  to  cause  the 
license  of  Truesdell  to  be  renewed  upon  its  expiration,  and  that  the  bond  as  to 
the  sureties  became  inoperative  and  void  upon  his  failure  to  do  so ;  and  that  if 
Truesdell  was  permitted  by  the  collector  to  proceed  with  his  business  as  a 
manufacturer  after  his  license  expired,  it  was  in  violation  of  law,  and  the 
sureties  are  not  chargeable  with  any  default  by  Truesdell  while  thus  engaged 
in  tlie  illegal  prosecution  of  his  business. 

This  is  the  first  case  in  which  this  question  has  been  presented  in  this  court ; 
nor  am  I  aware  it  has  been  judicially  decided  elsewhere.  I  am  not,  therefore, 
favored  with  any  precedent  to  guide  me  in  my  decision.  I  have  not,  however, 
encountered  much  difficulty  in  the  consideration  of  the  question,  and  will  very 
briefly  state  the  reasons  which  have  led  me  to  the  conclusion  that  the  demur- 
rer cannot  be  sustained.    I  do  this  with  the  recognition  of  the  well-settled 
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legal  prinoiple  that  the  rights  of  sureties  are  to  be  liberally  construed,  and 
their  liability  is  never  to  be  extended  beyond  the  strict  letter  of  their  under- 
taking. 

§  686,  The  fail/u/re  of  a  manufacturer  to  renew  his  license  does  not  operate  to 
releaee  the  sureties  on  his  bond. 

As  before  noticed,  the  bond  on  which  this  suit  is  brought  was  executed  on 
May  20, 1865.    The  declaration  avers  that  subsequently  to  its  date  Truesdell 
was  a  duly  licensed  manufacturer  of  tobacco  at  the  city  of  Cincinnati,  but  the 
precise  date  of  the  license  to  him  is  not  alleged.    As  the  statute  requires  bond 
to  be  given  before  the  license  can  issue,  it  may  be  assumed  it  was  granted  im- 
mediately upon  the  execution  of  the  bond.    And*  under  the  last  clause  of  sec- 
tion 74  of  the  internal  revenue  act  of  June  80, 1864:,  the  license  expired  on 
May  1, 1866.    There  is  no  averment  that  the  license  was  renewed ;  and  it  must 
therefore  be  assumed  upon  this  demurrer  that  Truesdell,  after  that  date,  pur- 
sued  his  business  of  manufacturing  and  selling  tobacco  without  a  license.    The 
declaration  avers  that  he  continued  his  business  up  to  June  1, 1866 ;  and  duties 
and  taxes  accrued  on  the  tobacco  manufactured  and  sold  up  to  that  date,  and 
alter  the  expiration  of  his  license.    Are  the  sureties  in  his  bond  liable  for  his 
default  in  not  paying  these  taxes?    I  am  clear  in  the  opinion  that  the  bond 
was  valid  and  obligatory  after  the  expiration  of  the  license,  and  that  the  lia- 
bility of  the  sureties  continued,  notwithstanding  the  failure  of  Truesdell  to 
procure  a  new  license.    It  is  true  section  71  of  the  statute,  before  referred  to, 
prohibits  the  prosecution  of  any  trade  or  business  requiring  a  license,  until  a 
license  is  procured  in  the  manner  pointed  out  by  the  statute.    And  by  section 
73  a  punishment  by  fine  or  imprisonment  is  denounced  against  any  one  for  car- 
rying on  his  business  without  such  license.    But  there  is  no  necessary  connec- 
tion between  the  bond  required  to  be  given  by  a  manufacturer  and  the  license 
which  he  is  to  procure.    By  section  12  of  the  act  of  March  3, 1863,  a  manu- 
facturer of  tobacco  must  give  bond  before  a  license  can  issue.    That  section 
defines,  with  great  minuteness,  what  shall  be  the  conditions  of  the  bond.    The 
bond  sued  on  in  this  case  was  taken  under  and  in  pursuance  of  that  section. 
This  is  obvious  by  a  comparison  of  its  provisions  with  the  conditions  of  the 
bond,  as  set  forth  in  the  declaration,  and  before  recited.    Without  restating 
these  conditions,  it  will  be  sufficient  to  notice  that  one  is  that  the  manufacturer 
''  shall  comply  with  all  the  requirements  of  law "  applicable  to  his  business* 
As  the  bond  precedes  the  license,  it  cannot  be  supposed  to  be  executed  with 
any  reference  to  it,  or  that  its  validity,  or  the  duration  of  the  liability  it  cre- 
ates, can  in  any  way  depend  upon  the  license.    The  undertaking  of  the  sure- 
ties is  not  that  they  are  bound  for  the  acts  of  the  manufacturer  for  any 
specified  time,  or  until  the  expiration  of  his  license,  but  generally  that  they 
will  be  responsible  for  him  while  he  manufactures  and  sells  tobacco  subject  to 
tax  or  duty  at  the  place  designated.     Section  12  of  the  statute  referred  to- 
dearly  does  not  contemplate,  nor  does  it  authorize,  any  restriction  or  limitation 
in  the  condition  of  the  bond  as  to  the  duration  of  its  validity.    Indeed,  I  am 
not  aware  of  any  provision  of  the  statute  authorizing  a  renewal  of  the  bond,, 
unless,  perhaps,  at  the  instance  of  the  collector,  for  the  insufficiency  or  insolv- 
ency of  the  sureties. 

I  cannot,  therefore,  assent  to  the  conclusion  that  the  manufacturer,  by  pursu- 
ing his  business  after  the  expiration  of  his  license,  and,  therefore,  in  violation 
of  law,  absolves  himself  or  the  sureties  in  his  bond  from  liability.     While  it 

is  expressly  the  duty  of  the  manufacturer  to  renew  his  license,  and  failing  to 

802 


RELEASE  OF  SUBETIE8.— IN  GENERAL.  SgeSenSSS* 

do  80^  if  he  oontinoes  his  business,  he  subjects  himself  to  a  severe  penalty,  I 
know  of  no  principle  by  which  it  can  be  held  that  his  failure  to  comply  with 
the  law  can  inure  to  the  benefit  of  his  sureties.  The  provision  making  his- 
neglect  a  punishable  offense  was  not  designed  for  the  benefit  of  sureties,  but  to 
protect  the  government  against  the  frauds  of  the  manufacturer.  And  it  is 
worthy  of  notice  that  it  is  one  of  the  obligations  which  the  sureties  expressly 
assumed  in  the  bond,  that  the  principal  shall  fulfil  all  the  requirements  of  th^ 
statute.  Kow,  his  failure  to  renew  his  license,  as  required  by  the  law,  is  a  breach 
of  this  condition,  for  which  an  action  could  be  maintained.  It  would  be 
strange  if  his  failure  in  his  duty  in  this  regard  should  operate  to  discharge  hia 
soreties  from  liability. 

§  686.  It  is  incumbent  an  a  manttfacturer  to  take  notice  of  ike  time  of  expvra* 
turn  of  his  license.     There  is  no  official  obligation  on  any  one  to  give  hvm  notice^ 

The  argument  of  the  counsel  of  the  demurrant  erroneously  assumes  that  it 
is  the  duty  of  the  collector,  or  other  revenue  official,  to  give  notice  to  the  man- 
ufacturer of  the  expiration  of  his  licensb,  and  to  require  him  to  renew  it;  and 
that  if  he  is  permitted  to  prosecute  his  business  after  his  license  has  expired,, 
the  government,  through  its  agents,  acquiesces  in  the  violation  of  the  law  and 
thereby  the  sureties  in  the  bond  are  relieved  from  their  obligations.  But  I  am 
not  aware  of  any  provision  of  the  statute  requiring  any  officer  to  give  notice  of 
the  expiration  of  a  manufacturer's  license.  This  is  a  matter  within  his  knowl- 
edge, and  of  which  he  must,  by  the  law,  take  notice  at  the  peril  of  a  prosecu* 
tion  by  indictment  for  neglecting  it  It  was  not  the  policy  or  the  intention  of 
the  law  to  create  the  burdensome  duty  of  notifying  every  manufacturer  within 
a  collection  district  when  his  license  expired,  and  that  it  must  be  renewed.  It 
would  be  a  requirement  which  in  many  cases  it  would  be  impossible  to  comply 
with,  and  in  all  cases  would  greatly  embarrass  revenue  officers  in  the  execution 
of  the  law,  while  it  would  open  the  door  for  the  commission  of  innumerable 
frauds  on  the  government.  It  would  impose  upon  the  officers  the  duty  of 
making  rigid  inquiry  as  to  every  manufactory  within  his  district,  and  to  ascer- 
tain who  had  suspended  and  who  were  continuing  their  business.  There  is  no 
necessity  iox  this,  as  the  government  is  protected  by  the  bond  which  has  been 
given,  and  the  provision  making  it  the  duty  of  the  manufacturer  to  apply  for 
and  obtain  a  renewal  of  his  license.  There  is  certainly  no  reason  why  hia 
criminal  neglect  to  do  what  the  law  enjoins,  and  what  the  sureties  covenant  in 
the  bond  he  shall  do,  shall  acquit  them  of  their  responsibility. 

For  the  reasons  indicated  I  am  clear  that  the  demurrer  to  the  declaration  i» 
not  sustainable.  The  allegations  set  forth  a  legal  liability  on  the  part  of  these 
sureties,  for  the  non-payment  of  the  duties  and  taxes  accruing  after,  as.  well  as 
before,  the  expiration  of  the  license  to  Truesdell.  The  objection  to  the  decla- 
ration as  bad  for  stating  several  breaches  in  one  count  must  be  based  on  a  mis- 
apprehension of  the  count.  As  I  read  it,  it  avers  but  one  breach ;  and  that  is 
the  non-payment  of  the  duties  and  taxes  assessed  against  and  due  from  the 
principal  in  the  bond.  If  it  were  otherwise,  the  American  authorities  sanction 
the  assignment  of  several  breaches  in  the  same  count,  in  a  declaration  on  a 
bond.    The  demurrer  is  overruled. 

g  6S7.  In  general. —  Payment  of  money  in  his  hands,  by  the  collector  of  a  port,  pursuant 
to  orders  of  the  secretary  of  the  treasury,  is  in  the  Une  of  his  duty,  and  wiU  not  release  the 
sureties.    Qaussen  v.  United  States,  7  Otto,  584  (gg  739-742). 

^  698.  Whether  the  death  of  the  principal,  and  the  refusal  of  the  proper  authorities  to  per- 
mit his  personal  representatives  to  complete  the  contract,  will  release  the  sureties.    United 

Stata  v.  TUlotson,*  1  Paine,  805. 
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§  689.  The  plea  of  a  surety  in  a  paymaater's  bond  averred  that  he  arrested  and  surrendered 
his  principal  to  the  plaintiffs,  and  that  the  plaintiffs  accepted  the  surrender  and  thereby  the 
obligation  of  the  surety  was  discharged  and  canceled.  HM,  the  plea  was  bad.  Raymond 
V.  United  States,  14  BUtch.,  61. 

§  690.  The  neglect  of  a  cashier  to  settle  the  accounts  of  a  teller  daily  wiU  not  discharge  the 
sureties  on  the  bond  of  the  teller,  though  such  neglect  increased  the  risk  of  error  in  the  teller's 
accounts.    Union  Bank  of  (Georgetown  v,  Forrest,*  8  Or.  O.  O.,  218. 

§  691.  The  sureties  on  an  official  bond  are  not  discharged  by  the  giving  of  a  new  bond  by  the 
principal,  which  was  required  of  him  by  proper  authority.  Postmaster-Gtoneral  v,  Beeder,* 
4  Wash.,  678. 

.  §  692.  The  fact  that  a  paymaster  has  failed  to  report  at  the  end  of  every  two  months  the 
amounts  paid  out  by  him,  and  to  forward  estimates  of  the  probable  amounts  necessary  to 
make  the  next  payment,  and  that  he  was  not  recalled  for  such  neglect,  but  additional  funds 
were  placed  in  his  hands  after  his  default  in  these  particulars  was  known  for  several  months, 
will  not  exonerate  the  sureties  on  his  official  bond  from  liability  for  such  additional  funds  so 
placed  in  his  hands.    United  States  v.  Vanzandt,*  2  Or.  O.  0.,  888. 

§  698.  A  direction  by  the  postmaster-general  to  a  postmaster,  to  retain  the  quarterly  bal- 
ances due  to  the  government  until  drawn  for,  does  not  discharge  the  sureties  on  the  official 
bond  of  the  postmaster.    Postmaster-General  v,  Boeder,*  4  Wash.,  678. 

%  694.  The  law  requiring  that  postmasters  Shall  make  quarterly  pajrments  of  the  moneTS 
received  by  them,  any  order  by  the  postmaster-general  that  dispenses  with  the  necessity  of 
such  quarterly  returns  is  void  as  contravening  the  positive  provisions  of  the  law,  and  cannot 
be  construed  as  being  a  contract  which  discharges  the  sureties  on  the  bond  given  by  a  post- 
master to  the  postmaster-general  for  his  good  conduct.  Locke  v,  Postmaster-General,*  8 
Mason,  446. 

§  695.  It  is  not  such  fraudulent  concealment  as  will  exonerate  the  sureties  on  the  official 
bond  of  a  postmaster  for  the  postmaster-general  to  neglect  to  inform  them  of  a  default  of 
their  principal  when  no  inquiries  have  been  made  by  them.  Postmaster-General  t;.  Beeder,* 
4  Wash.,  678. 

§  696.  A  marshal,  before  the  execution  of  his  bond,  collected  certain  money  due  the 
United  States  on  judgments,  and  though  he  was  ordered  by  the  comptroller  to  pay  it  over  to 
the  Bank  of  the  United  States,  he  neglected  to  do  so.  No  demand  appeared  to  have  been 
made  for  the  moneys  thus  collected.  Held,  that  the  sureties  on  the  marshal's  bond  were  not 
liable  for  these  moneys,  though  they  were  in  the  marshal's  hands  at  the  time  of  the  execution 
of  the  bond.    United  States  v.  Giles,*  9  Or.,  212. 

§  697.  The  failure  of  the  postmaster-general  to  remove  a  defaulting  postmaster  from  office 
does  not  release  his  sureties.    Postmaster-General  v,  Munger,  2  Paine,  189  (§§  598-601). 

§  69$.  Belease  of  principal. —  The  fact  that  the  principal  in  a  joint  and  several  custom-house 
bond  was  sued  alone,  committed  to  prison  and  released  and  discharged  by  the  United  States, 
without  the  consent  of  the  sureties,  under  the  provisions  of  the  act  of  6th  June,  1798,  c.  66, 
does  not  release  the  sureties,  when  there  was  a  law  in  force  at  the  time  that,  notwithstand- 
ing such  release  and  discharge,  the  judgment  should  remain  good  and  sufficient  in  law,  and 
might  be  satisfied  out  of  any  estate  which  then,  or  at  any  time  thereafter,  belonged  to  the 
debtor.    Hunt  v.  United  States,  1  Gall.,  82.    See  §  668. 

§  699.  A  conditional  release  of  the  obligor  in  a  bond  is  not  operative  until  the  condition  is 
complied  with.  The  release  does  not  take  effect  without  performance  of  the  condition,  because 
the  officer,  in  making  the  release,  has  required  more  than  the  law  authorized  him  to  require^ 
or  because  the  performance  of  the  condition  has  become  impossible.  United  States  v.  Oush- 
man,*  2  Sumn.,  426. 

g  700.  To  effect  the  release  of  an  insolvent  debtor  by  the  secretary  of  the  treasury,  retain- 
ing the  liability  of  the  sureties,  assent  must  be  given  by  the  sureties,  or  by  their  personal 
representatives ;  assent  by  an  heir  of  a  surety  is  not  sufficient.  United  States  v,  Cushman,* 
2  Sumn.,  814.    See  §668. 

2.  Alterations  and  Erasures. 

Summary  —  Right  to  discontinue  suretyship  on  giving  notice,  §§  701, 702.—  Change  of  contract, 
§§  703,  707,  nO,^  Execution  of  new  bond  by  obligor,  §§  704,  705.-- Erasure  of  name  of 
'surety,  §  706.—  Liability  not  extended,  §§  708,  710.—  Change  in  the  oJfUse,  §  709.—  Aco^ting 
work  incomplete,  §  711.— iVcio  agreement,  §  712.—  Changes  and  interlinecUious  in  the  bond, 
§  713.— JmposiJH/  other  duties  on  officer,  §§  714,  715. 

8  701.  Where  a  surety  has  the  right  to  discontinue  his  suretyship  on  giving  notice,  provided 
the  principal's  accounts  are  settled,  etc.,  such  proviso  is  not  a  condition  precedent,  and  on 
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^ving  the  requiied  notice  the  surety  is  discharged  from  liabUity  for  transactions  subsequent 
to  such  notice.    Gass  v.  Stinson,  §g  716-733. 

§  7M.  Where  an  agreement  is  made  subsequent  to  the  execution  of  a  bond,  but  on  the  same 
daj,  that  a  surety  may  be  released  on  giving  notice,  and  the  obligee  accepts  the  bond  and  acta 
upon  it  with  full  knowledge  of  the  effect  of  such  agreement,  the  agreement  is  binding  on  him* 
Ibid. 

g  7OT.  Where  a  bond  is  executed  by  one  as  agent  for  f^e  sale  of  property,  and  the  agree* 
ment  is  changed  so  as  to  make  him  a  conditional  purchaser  of  the  property,  such  change 
jeleaaes  his  surety.    IbuL    See  ^  748. 

g  704.  Where  the  obligor  in  a  bond  expresses  a  dissatisfaction  with  his  surety,  and  makes 
•out  a  new  bond  and  sends  it  to  the  obligee,  the  latter  must  return  it  promptly,  or  he  will  be 
held  to  an  acceptance  of  it.    Ihid. 

g  705.  And  after  retaining  such  bond,  and  expressing  a  willingness  to  surrender  the  old 
bond,  he  will  not  be  permitted  to  hold  the  surety  on  the  old  bond,  although  such  surety  had 
not  given  notice  of  a  desire  to  terminate  his  suretyship  pursuant  to  an  agreement  made  at  the 
time  the  old  bond  was  executed.    Ibid, 

%  7M.  A.,  together  with  others,  signs  his  name  as  surety  on  the  official  bond  of  a  United 
States  marshal,  the  bond  being  the  j(Hnt  and  several  obligation  of  the  marshal  and  hia 
aureties.  Before  the  bond  is  accepted  and  approved  by  the  district  judge,  the  name  of  one  of 
the  other  sureties  is  erased  from  the  bond,  by  the  marshal,  at  his  request.  The  other  sureties, 
except  A.,  appear  before  the  district  judge,  after  the  erasure,  and  acknowledge  their  signa- 
tores,  with  knowledge  of  the  erasure,  and  the  bond  is  approved  by  the  judge.  Held,  that  A. 
having  no  knowledge  of  the  erasure  before  the  approval  of  the  bond  and  not  having  acknowl- 
edged the  bond  as  his,  subsequent  to  the  erasure,  cannot  be  held  as  a  surety  on  the  bond. 
Smith  V.  United  States,  g§  728-728. 

g  707.  A  collector  of  revenue  being  appointed  for  eight  townships  entered  into  a  bond 
with  sureties  conditioned  for  the  f^thful  performance  of  his  duties  as  collector  in  those 
townahipe.  Afterwards  his  appointment  was  extended  to  another  township,  and  without  the 
•oooaent  of  one  of  his  sureties  the  additional  township  was  interlined  in  the  bond  which  had 
been  previously  executed.  Held,  that  the  alteration  avoided  the  bond  as  to  the  surety  men- 
tioned.   MiUer  V.  Stewart,  §g  729-785.    See  g  748. 

g  70§.  The  liability  of  a  surety  is  not  to  be  extended  by  implication  beyond  the  terms  of  his 
coDtract^  He  has  a  right  to  stand  upon  its  very  terms,  and  any  variation  made  without  hia 
assent  la  fataL    Ibid. 

g  709.  A  surety  on  an  official  bond  is  not  liable,  if,  after  the  execution  of  the  bond,  a  change 
is  made,  without  his  consent,  in  the  office  to  which  the  principal  is  ai^inted,  which  makes 
it  materially  another  appointment.    Ibid, 

g  710l  a  surety  la  not  bound  beyond  the  terms  of  his  contract,  and  his  liability  cannot  be 
extended  or  enlarged  by  implication.  He  is  discharged  by  any  change  in  the  terms  of  the 
contract  not  expressly  assented  to  by  him.    United  States  v.  Ck>rwine,  §g  786,  787.    See  g  748. 

g  711.  If  the  United  States  accepts  a  work  not  completed  by  the  obligor  according  to  the 
terms  of  his  bond,  the  sureties  are  discharged.    Ibid. 

g  718.  Sureties  are  not  discharged  by  a  new  and  distinct  agreement  made  subsequent  to  the 
execution  of  the  bond.    Crawford  v.  Dexter,  g  788. 

g  718.  Sureties  are  not  discharged  by  changes  and  interlineations  in  the  recitals  of  the  bond 
which  do  not  in  any  way  change  their  rights,  duties  and  obligations.    Ibid 

g  714*  The  imposition  upon  an  officer  of  other  duties  besides  those  pertaining  by  law  to  his 
office  will  not  release  hia  sureties,  it  not  appearing  that  the  character  of  the  office  was 
changed  or  that  the  officer's  ordinary  responsibility  was  increased.  Gktussen  v.  United  States, 
^789-743.    See  g  751. 

g  715.  Sureties  are  not  discharged  by  the  fact  that  the  principal  was  required  to  receive 
and  diaburae  Idrge  sums  of  money  in  addition  to  the  ordinary  duties  of  his  office.  The  surety 
is  not  responsible  for  money  which  the  officer  does  not  receive  by  virtue  of  his  office.    Ibid, 

[Nom.—  See  gg  748-758.] 

QASS  V.  STINSON. 
(Circuit  Cknirt  for  Massachusetts:  8  Sumner,  45a-4e0.    1886.) 

SxATEicBirr  OF  Facts. —  Stinson  was  warden  of  the  New  Hampshire  peniten- 
tiary, and  in  that  capacity,  and  through  the  instrumentality  of  Thompson, 
the  deputy  warden,  made  a  contract  with  James,  constituting  him  agent  to  sell 

the  granite  for  the  prison.    James  gave  a  bond,  with  Gass  as  his  surety, 
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for  the  faithfal  discharge  of  the  duties  of  the  agency,  and  at  the  same  time 
that  the  bond  was  signed  Thompson  executed  an  instrument  in  writing,  to  tho 
effect  that  Gass  might,  by  ten  days'  written  notice,  discontinue  his  liability  as 
surety,  provided  the  accounts  of  the  agent  were  then  all  settled  up,  the 
balance  paid  and  the  property  of  the  prison  delivered  over  to  the  warden  or  his 
agents.  There  was  a  suit  at  law  on  the  bond  and  a  verdict  by  consent ;  a  ref- 
erence was  made  to  an  auditor,  who  stated  the  accounts  and  found  a  balance 
against  James  of  $6,033.39,  but  reserved  for  the  opinion  of  the  court  the  ques- 
tion of  Gass'  liability  on  the  bond.  Gass  filed  this  bill  to  be  relieved  of  his 
responsibility,  and  the  case  was  heard  on  bill,  answer  and  evidence.  Further 
facts  will  appear  in  the  opinion  of  the  court. 

Opinion  by  Story,  J. 

The  present  bill  is  brought  by  Gass  to  be  relieved  from  his  suretyship  and 
liability  under  the  bond  given  to  Stinson  upon  several  grounds.  In  the  first 
place  he  insists  that  the  nature  and  character  of  the  suretyship  were  essentially 
changed  after  the  execution  of  the  bond,  without  his  consent,  by  a  contract 
^commonly  called  a  contract  of  sale  and  return),  by  which,  in  effect,  James,  in- 
stead of  a  mere  agent,  became  a  conditional  purchaser  of  the  granite,  liable  if 
lie  sold  it  for  certain  stipulated  prices,  and  for  all  the  bad  debts  contracted 
under  his  own  sales,  however  faithful  might  be  his  conduct  in  the  course  of  hia 
agency.  In  the  next  place  he  insists  that  he  did  give  notice  of  his  dissatisfac- 
tion at  remaining  surety  to  Stinson,  who  waived  any  formal  notice ;  and  he  was 
thereupon  entitled  to  be  discharged  from  all  liability  for  the  future  agency  of 
James.  In  the  third  place  he  insists  that  a  bond  with  new  sureties  was  ac- 
cepted from  James  with  the  avowed  understanding  of  its  being  a  substitute  for 
that  originally  given  by  Gass.  In  the  fourth  place,  he  insists  that  a  certain 
contract  called  the  New  Orleans  contract,  by  which  James  and  another  engaged 
to  furnish  granite  for  building  a  bank  at  New  Orleans,  which  was  made  known 
to  and  acted  upon  by  Stinson,  and  for  which  the  granite,  charged  in  the  ac- 
count against  James,  was  furnished  by  Stinson,  is  in  no  sense  a  contract  or  pro- 
ceeding appertaining  to  the  agency,  for  which  Gass  is  liable  under  his  bond. 
All  these  various  matters  are  insisted  upon  in  some  form  or  other  in  the  charges 
in  the  bill,  and  in  the  argument  at  the  bar  on  behalf  of  Gass,  and  they  are  all 
denied  in  the  answer  and  in  the  argument  on  the  other  side. 

§  7 1 6.  Where  a  surety  has  a  right  to  dtscontifiiie  his  s^iretyship^  provided  the 
proviso  is  not  a  condition  precedent  to  his  discharging  himself  from  future  lia- 
hUity, 

Before  proceeding  to  a  consideration  of  these  matters,  thus  put  directly  in 
contestation  by  the  parties,  it  is  necessary  to  dispose  of  one  or  two  preliminary 
points,  which  grow  out  of  the  collateral  agreement  stated  in  the  case,  as  to  the 
obligation  and  construction  of  that  paper.  It  is  contended  by  Stinson  that  he 
never  gave  any  authority  to  the  deputy  warden  to  sign  any  such  paper;  and 
that  it  was  not  a  part  of  the  original  contract  with  Gass  at  the  time  of  execat- 
ing  it,  but  was  a  subsequent  unauthorized  proceeding.  And  it  is  further  con- 
tended that  the  true  interpretation  of  the  agreement,  if  valid,  is  that  the 
settling  of  the  accounts  of  the  agency,  paying  the  balance,  and  delivering  over 
the  property  of  the  prison  in  the  hands  of  James,  constitute  a  condition  prece- 
dent to  the  right  of  Gass  to  avail  himself  of  the  written  notice.  It  appears 
to  me  that  the  true  and  reasonable  interpretation  of  the  instrument  is,  that 
Gass  upon  giving  the  ten  days'  notice  was  entitled  to  be  discharged  from  his 
liability,  or,  as  the  instrument  phrases  it,  "  to  discontinue  his  liability  "  for 
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the  future  proceedings  of  James,  remaining,  however,  liable  for  the  balance 
then  due  to  Stinson,  and  for  the  delivering  over  of  the  other  property  then  in 
his  hands.  Upon  any  other  construction,  Stinson  and  James,  by  any  arrange- 
ment between  themselves,  as  to  continuing  the  agency,  or  as  to  not  settling  the 
accounts,  or  not  requiring  such  balance  or  property  to  be  paid  or  delivered, 
would  have  it  in  their  power  to  defeat  the  whole  intent  of  the  instrument,  and 
to  hold  Gass  to  an  indefinite  responsibility  as  surety.  It  seems  to  me,  there- 
fore, that  the  natural  interpretation  of  the  terms  of  the  agreement  is,  that  the 
proviso  is  not  a  condition  precedent  to  the  right  of  Gass  to  liberate  him- 
self from  future  suretyship,  but  is  a  qualification  of  the  effect  of  the  notice, 
as  to  his  discharge  from  liability  for  antecedent  proceedings  under  the 
agency. 

§717.^  cdUateral  agreement  limiting  the  operation  of  a  hond  executed  the. 
earns  day  held  binding. 

The  other  point  involves  considerations  of  a  very  different  nature ;  and  in 
one  aspect  would  be  decisive  of  the  case  against  Stinson.  If,  as  Stinson  in  his 
answer  solemnly  affirms,  he  gave  no  authority  to  the  deputy  warden  to  enter 
into  this  collateral  agreement  with  Gass,  and  it  was  a  stipulation  on  the  part 
of  GbsSj  at  the  time  of  executing  the  bond,  that  it  should  be  entered  into,  thus 
forming  the  substratum  of  his  suretyship,  it  is  very  clear  that  the  bond  and 
agreement  must,  as  to  Gass,  be  treated  as  nullities ;  for  neither  instrument  in 
such  a  case  would  operate  unless  both  did,  the  one  being  the  motive  for  the 
other.  But  I  am  abundantly  satisfied  that  the  collateral  agreement,  though 
ei^ecuted  after  the  bond,  on  the  same  day,  was  understood  by  all  parties  to  be 
a  part  of  the  res  gestm^  and  the  very  condition  of  Gass'  assuming  the  suretyship. 
AsxA  I  am  also  as  well  satisfied,  that  as  Stinson  accepted  and  acted  upon  the 
bond  with  a  full  knowledge  of  the  nature  and  effect  of  the  collateral  agree- 
ment without  objection ;  and,  indeed,  as  some  of  the  evidence  shows,  with  a 
positive  adoption  of  the  latter,  it  must  be  taken  to  be  a  final  ratification  of  the 
whole  transaction  on  his  part,  and  binding  upon  him.  In  the  whole  course  of 
the  subsequent  negotiations  and  proceedings  there  is  not  a  tittle  of  evidence 
establishing  his  disapproval  of  it. 

§  718.  ^  change  of  the  relation  of  an  obligor  from  an  agent  to  a  purchaser 
releases  his  surety.     Competency  of  principal  as  witness  for  his  surety. 

We  may  now  proceed  to  the  examination  of  the  other  questions  in  the  case. 
In  respect  to  the  first,  viz.,  the  change  of  the  relation  between  Stinson  and 
James  from  that  of  a  mere  agency  in  the  sale  of  granite  to  third  persons  to 
that  of  a  conditional  purchase,  or  sale  and  return,  I  entirely  agree  with  the  ar- 
gument at  the  bar,  that,  if  made  out  in  point  of  fact,  it  is  so  total  a  departure 
from  the  true  nature  of  the  original  agency,  and  involves  so  much  more  re- 
sponsibility and  risk,  that  it  will  amount  to  a  discharge  of  Gass;  or  rather,  the 
transactions  will  fall  without  the  condition  of  the  bond.  The  difficulty  is  in 
coming  to  the  conclusion  that  the  fact  is  precisely  made  out.  Stinson  explicitly 
denies  it  in  his  answer.  James  as  explicitly  affirms  it  in  his  deposition.  His 
competency  as  a  witness  in  this  case  has  been  objected  to ;  but  I  cannot  per- 
ceive what  interest  he  has  in  the  present  suit,  to  which  he  is  not  a  party,  and 
by  the  event  of  which  he  can  neither  gain  nor  lose.  If  the  plaintiff  succeeds 
in  the  suit,  James  is  not  discharged  from  his  liability ;  if  he  fails,  the  costs 
mast  be  exclusively  borne  by  the  plaintiff.  The  case  of  Kiddle  v.  Moss, 
7  Cranch,  206,  is  distinguishable.  There  the  surety  was  sued  at  law  on  the 
bond ;  and  his  principal,  who  was  offered  as  a  witness,  had  made  over  his  prop- 
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erty  to  the  surety  to  indemnify  him  for  the  event  of  that  very  suit.  The  court 
on  this  account,  as  well  as  that  his  liability  would  be  increased  to  the  extent  of 
the  costs  of  the  suit,  if  the  judgment  was  for  the  plaintiff,  held  the  principal 
an  incompetent  witness.  It  appears  to  me,  however,  as  the  result  of  the  sub- 
sequent correspondence  and  acts  of  the  parties,  that  the  proposal  contained  in 
the  letter  of  the  12th  of  February,  1831,  by  which  Stinson  proposed  to  change 
the  former  agreement,  under  which  James  was  to  receive  a  commission  of  five 
per  cent,  upon  his  sales  of  granite,  and  to  substitute  a  low  price  of  the  granite, 
so  as  to  give  James  the  full  benefit  of  the  extra  price  of  the  sales,  was  never 
definitively  acted  upon  by  either  party.  Ko  account  is  shown,  in  which  it  was 
ever  adopted  as  the  basis  of  any  settlement ;  and  there  is  a  subsequent  letter  of 
James  (8th  of  April,  1831),  in  which  he  says,  "  I  must  have  pay  for  trucking 
(i,nd  commissions  on  all  I  sell ;  unless,  I  cannot  live."  So  that  it  appears  to  me 
that  the  denials  of  the  answer  ought  under  all  the  circumstances  to  prevail  over 
the  positive  assertions  of  James  on  this  point. 

Bat  this  leads  me  to  the  consideration  of  the  !N'ew  Orleans  contract,  and 
whether  it  can  be  treated  as  a  transaction  within  the  scope  of  the  agency.  The 
nature  of  this  transaction  was  as  follows:  On  the  15th  of  August,  1831,  a  special 
contract  was  entered  into  between  James  and  one  Hastings  (then  his  partner  in 
business),  on  the  one  part,  and  Seynolds  and  Zacharie  of  New  Orleans  of  the 
other  part,  by  which  the  former  agreed  to  furnish  the  latter  with  all  the  stone 
for  a  bank  building  at  ^ew  Orleans  of  certain  specified  dimensions  and  sizes^  to 
be  shipped  at  specified  periods,  for  the  gross  amount  of  |10,000,  under  a  penalty 
or  rent  (as  it  was  termed)  of  $500  per  month  for  every  month  which  should 
elapse  after  the  stated  periods  of  shipment  at  Boston.  Aftet  the  making  of 
this  contract,  which  was  made  known  to  Stinson,  James  wrote  from  time  to 
time  to  Stinson  for  such  stone  as  he  wanted  for  the  undertaking;  all  of  which 
was  furnished  to  him  by  Stinson,  and  charged  to'  him  in  account.  It  does  not 
appear  that  Stinson  had  any  other  participation  in  the  New  Orleans  contract 
than  by  supplying  the  stone  from  time  to  time  for  the  same.  James  in  his  biU 
insists  that  Stinson  agreed  to  furnish  the  stone  at  the  period  stipulated  in  the 
contracts,  and  claims  damages  for  losses  sustained  by  him  from  his  inability 
strictly  to  perform  the  same,  in  consequence  of  the  default  of  Stinson.  The 
answer  of  Stinson  explicitly  denies  any  participation  in  the  contract,  and  any 
agreement  to  comply  with  its  stipulations. 

Now,  upon  this  posture  of  the  case,  the  question  arises,  whether  the  stone, 
supplied  to  James  under,  the  then  New  Orleans  contract,  can  properly,  as 
against  6ass,  be  deemed  a  part  of  the  business  of  the  agency  for  which  he  is 
responsible.  I  think  it  cannot.  So  far  as  the  supplies  went  to  James  avowedly 
to  fulfil  this  contract,  they  must  be  treated  as  absolute  sales  to  James  or  to 
James  and  Hastings,  and  not  deliveries  to  James  to  be  afterwards  sold  by  him 
ander  the  agency.  It  is  impossible  that  he  could  be  at  once  agent  and  vendee; 
that  he  could  negotiate  as  agent  to  sell  to  himself  as  purchaser.  Reynolds  and 
Zacharie  never  contracted  at  all  with  Stinson,  directly  or  indirectly ;  but  with 
James  and  Hastings  only.  Stinson,  in  making  the  supplies  of  stone  to  James, 
treated  him  as  the  absolute  debtor  for  the  stone,  as  soon  as  received  by  him, 
and  charged  him  therefor  as  purchaser.  A  purchase  is  in  no  just  sense  an 
agency ;  a  contract  to  sell  to  an  agent  is  in  no  just  sense  a  contract  by  an  agent 
to  sell  for  his  principal.  Not  knowing  the  exact  state  of  the  accounts  between 
the  parties,  independent  of  this  transaction,  I  am  unable  to  say  what  wiU  be 
the  effect  of  this  view  of  the  matter  as  to  Gass'  responsibility. 
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§  719.   Wliere  a  new  bond  is  made  and  sent  to  the  obligee^  Jis  micst  return  it 
prompUyj  or  it  will  he  presumed  to  he  satisfactory. 

I  proceed,  therefore,  in  the  next  place  to  the  consideration  of  the  question 
as  to  notice  by  Gass  to  Stinson  of  his  dissatisfaction  with  continuing  his  surety- 
ship; and  of  the  waiver  of  any  formal  notice  by  Stinson,  and  his  assent  to  dis- 
charge Gass.  It  appears  from  the  evidence  that,  at  the  time  when  the  bond 
was  given,  Oass  was  a  stone-cutter  in  Boston  in  the  employ  of  James,  then  a 
wharfinger  in  Boston,  and  concerned  in  the  sale  of  stone.  In  September  or 
October,  1831,  Gass  left  the  regular  employment  of  James  and  set  up  business 
for  himself,  which  was  a  cause  of  dissatisfaction  to  James;  and  it  is  in  a  very 
high  degree  probable  that,  about  this  period,  Gass  intimated  his  wish  to  James 
to  be  absolved  from  his  suretyship  in  future.  On  the  20th  of  September,  1831, 
James  wrote  a  letter  to  Stinson,  stating  that  Gass  was  going  into  the  granite 
business  soon ;  that  he  was  daily  interfering  in  contracts  that  happened  under 
his  immediate  observation ;  that  he,  James,  felt  well  persuaded  that  he  had 
been  a  great  injury  to  the  sale  of  many  stone  on  his  wharf ;  and  he  then  added : 
'^Entertaining  the  above  views  respecting  his  universal  interference  in  mj 
concerns,  I  have  come  to  the  conclusion  to  ask  the  favor  of  you  to  fill  up  a 
new  bail  bond  and  forward  it  inclosed  in  a  letter  by  mail  as  early  as  possible, 
and  immediately  on  my  receiving  it  I  will  have  it  signed  by  a  man  that  will  . 
be  satisfactory  to  you  and  all  concerned,  and  remit  it  to  you  for  your  inspec- 
tion. If  the  person  is  satisfactory  to  you,  after  you  have  made  investigation, 
on  the  reference  I  shall  offer  respecting  it,  you  will  oblige  me  by  sending  me 
the  old  bond,  signed  by  Gass,''  etc.  On  the  20th  of  the  same  month  the 
deputy  warden  replied :  ^'  If  it  will  be  of  as  much  benefit  as  you  say  it  will,  we 
have  no  objection  to  your  changing  your  surety ;  all  we  want  is  to  have  things 
about  right;  and  if  Mr.  Gass  does  not  answer  your  purpose,  you  can  get  a  bet- 
ter one.  As  soon  as  we  can  possibly  get  time  we  will  send  you  a  copy  of  the 
obligation,  and  you  may  see  what  you  can  do  with  it."  On  the  29th  of  Sep- 
tember, 1831,  the  deputy  warden  wrote  a  letter  to  James,  in  which  he  said: 
**  We  have  sent  you  a  copy  of  the  bond,  varying  only  where  it  says,  *  for  what 
may  have  been  done  since  the  27th  January.'  This  variation  will  make  it  the 
same  as  though  it  was  signed  at  the  time  the  other  was  written,  and  will  agree 
with  the  commission  you  have  appointing  yon  agent,  dated  27th  January. 
You  can  get  whom  you  please  on  the  bond,  one  or  two,  as  you  like,  and  forward 
it ;  and,  if  acceptable,  we  will  exchange  with  you."  On  the  4th  of  October, 
1831,  James  inclosed  the  same  bond  with  certain  persons  proposed  in  pencil  as 
sureties.  On  the  9th  of  the  same  month  Stinson  acknowledged  the  receipt  of 
the  bond,  and  added:  '^  I  can  only  say,  the  names  of  the  sureties  are  strangers; 
presume  they  are  good ;  but  wish  to  have  it  to  say  to  the  executive,  I  know 
them  to  be  good.  Mr.  T.  or  myself  will  be  down  in  all  this  month,  and  will 
then  adjust  the  business  satisfactorily."  This  bond  does  not  appear  ever  to 
have  been  executed  or  accepted.  On  the  13th  of  October  James  wrote  to 
Stinson :  "  If  it  would  not  discommode  you,  you  would  confer  on  me  a  favor, 
a  great  favor,  to  give  up  the  old  bond,  as  Mr.  Gass  considers  me  as  beholden 
to  him  on  that  account,  and  takes  the  advantage  of  it,  having  lately  com- 
menced the  granite  business  near  my  wharf,  and  still  expects  me  to  employ 
his  men  at  any  price  he  may  choose  to  charge."  On  the  16th  of  October  the 
deputy  warden,  in  the  absence  of  the  warden,  wrote  to  James,  saying  that  he 
could  not  say  what  would  be  his  (the  warden's)  course  respecting  the  bonds. 
He  does  not  know  Mr.  Sanborn  nor  Mr.  Hastings  (the  proposed  sureties).    All 
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he  wants  is  to  be  able  to  say  to  the  directors  that  the  bond  is  perfectly  good. 
If  he  can  be  satisfied  that  they  are  good,  he  will  willingly  exchange  with  you. 
I  shall  be  in  Boston  the  last  of  this  month,  and  then  we  can  arrange  it,  I  think." 
On  the  8th  of  November,  1831,  the  deputy  warden  wrote  to  James,  saying:  "  We 
sent  you  the  copy  of  the  bond  some  time  since ;  have  not  heard  anything  of  it  yet" 
What  bond  this  refers  to  does  not  distinctly  appear.  On  the  10th  of  Novem- 
ber, James  &  Co.,  by  their  clerk,  wrote  to  Stinson,  saying :  "  We  have  received 
the  bond ;  but  have  been  so  very  busy  with  shipping  stone,  that  I  have  not  had 
time  to  attend  to  it;  but  will  soon."  The  bond  here  alluded  to  probably  was 
the  copy  referred  to  in  the  letter  of  the  8th,  and  probably  also  was  that  which 
was  soon  afterwards  executed  by  one  Amos  C.  Sanborn,  and  one  Joseph  Has- 
tings, as  sureties,  and  was  received  by  Stinson,  and  never  afterwards  returned 
to  James.  Stinson,  however,  in  his  answer,  denies  that  it  was  satisfactory  to 
him  or  ever  accepted  by  him ;  and  says  that  he  retained  it  some  time  in  order 
to  redeliver  it  to  James,  when  he  should  come  to  -Concord  (N.  H.).  But  he 
does  not  pretend  that  he  ever  returned  this  bond ;  and  he  says  '^  he  does  not 
know  what  became  thereof."  It  is  proved  by  Hastings  and  Sanborn  that  the 
bond  was  never  returned  to  them,  and  by  James  that  it  was  never  returned  to 
him ;  and  that  no  notice  was  ever  given  to  either  that  it  was  not  accepted  by 
Stinson.  On  the  contrary,  James  expressly  asserts  that  no  dissatisfaction  was 
ever  expressed  by  Stinson,  respecting  the  sureties,  and  that  on  one  occasion  he 
expressed  himself  satisfied  with  the  bond.  Be  this  as  it  may,  it  is  very  clear 
that  the  bond  was  never  returned  to  James  or  the  sureties;  and  I  cannot  but 
express  myself  under  some  difficulty  in  avoiding  the  conclusion  that  its  being 
retained  affords  some,  if  not  cogent  evidence,  that  it  was  satisfactory  and  was 
in  fact  accepted.  It  was  the  duty  of  Stinsonto  return  it  forthwith,  if  he  did 
not  mean  to  accept  it,  and  to  give  notice  thereof  to  the  parties  interested  in 
that  bond.  His  omission  to  do  so,  under  all  the  circumstances  of  the  present 
case,  cannot  but  afford  a  presumption  that  it  was  accepted.  I  am  aware  that 
the  language  of  the  letter  of  Stinson  to  James,  of  the  19th  of  April,  1832, 
leads  to  a  different  conclusion ;  and,  indeed,  it  is  the  principal  source  of  my 
doubts  on  the  subject. 

§  720.  Condtict  held  to  release  a  surety,  and  to  amoimt  to  a  waiver  of  notice 
from  the  surety  of  a  desire  to  discontimte  his  suretyship. 

But  I  should  be  sorry  to  place  the  decision  of  this  part  of  the  case  upon  the 
mere  fact  of  an  acceptance  of  the  new  bond,  even  if  the  presumption  were 
stronger  than  it  is,  as  I  am  of  opinion  that  the  whole  subsequent  conduct  of 
Stinson  demonstrates  that  he  afterwards  had  full  notice  of  the  dissatisfaction 
of  Gass  in  remaining  a  surety;  that  he  waived  any  formal  notice  in  writing  of 
his  (Gass')  wishes  to  discontinue  his  suretyship;  that  he  intentionally  lulled 
Gass  into  the  belief  that  he  required  no  other  notice;  that  he  had  no  claims  on 
him  under  the  old  bond,  and  that  he  did  not  mean  to  insist  upon  any  settle- 
ment according  to  the  terms  of  the  proviso.  Under  such  circumstances,  if 
clearly  made  out,  there  can  be  no  doubt  that  Gass  is  entiifely  discharged  from 
his  suretyship  in  regard  to  all  transactions  subsequent  to  that  notice  and 
waiver.  The  written  correspondence  of  James  &  Stinson,  in  September,  Octo- 
ber and  November,  1831,  do,  as  I  think,  furnish  a  good  deal  of  internal  evi- 
dence of  a  knowledge  on  the  part  of  Stinson  that  Gass,  as  well  as  James,  was 
then  desirous  of  his  being  relieved  from  the  suretyship ;  and,  taken  in  connec- 
tion with  the  deposition  of  James  and  of  the  other  witnesses  for  the  plaintiff, 
there  does  arise  a  strong  presumption  of  the  fact,  notwithstanding  the  rebut- 
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ting  evidence  on  the  other  side.  Indeed,  if  the  plaintiflPs  depositions  are  to  be 
believed,  there  is  the  most  conclusive  evidence  that  Stinson  repeatedly  admitted 
that  he  was  willing  to  give  up  the  old  bond ;  and  that  he  had  no  claim  under  it 
oipoH  Gass;  and  that  he  excused  himself  from  his  repeated  promises  to  deliver 
it  up  by  subterfuges  and  evasive  pretenses,  which  varied  at  different  times,  but 
which  all  admitted,  by  implication,  that  Gass  was  entitled  to  be  discharged. 
And,  although  the  answer  strenuously  denies  these  allegations,  I  am  not  satis- 
fied that,  in  this  respect,  as  well  as  in  some  other  respects,  it  stands  sufficiently 
supported  to  give  it  entire  credence. 

But  what  I  rely  on  is,  that  the  answer  itself  admits  that  in  the  spring  of 
1832  (though  not  before)  an  application  was  made  by  Gass  to  Stinson,  in  Boston, 
to  deliver  up  the  old  bond ;  and  that  he,  Stinson,  then  stated  to  Gass  that  he 
«ould  not,  consistently  with  his  duty  as  a  public  officer,  give  up  the  original 
fx)nd  without  receiving  another  with  a  satisfactory  surety ;  that  James  had 
proposed  substitutes,  but  none  were  satisfactory ;  and  he,  Stinson,  was  ready 
to  receive  a  sufficient  substitute.  The  answer  also  admits  that  the  brother  of 
'Gass  did  twice  or  thrice  in  Concord  converse  with  him  on  the  same  subject, 
^nd  for  the  same  purpose.  But  it  denies  that  he,  Stinson,  ever  promised  to 
give  up  the  bond,  unless  all  the  accounts  were  settled  by  James,  the  balance 
paid,  and  the  remaining  property  of  the  prison  delivered  over  to  him.  Now, 
without  stopping  at  present  to  consider  whether  the  answer  is,  under  all  the 
^circumstances,  satisfactory  on  this  head,  it  is  material  to  state  that  here  notice 
is  actually  brought  home  to  Stinson,  in  the  spring  of  1832,  of  Gass'  dissatisfaction,, 
and  of  his  desire  to  discontinue  his  suretyship,  and  to  have  the  old  bond  given 
up.  No  objection  whatsoever  was  made  as  to  the  form  or  manner  of  the 
notice ;  and  the  objection  to  the  delivering  up  of  the  old  bond  (which  was  a 
'  very  different  matter  from  the  termination  of  the  suretyship)  was  put  upon  a 
distinct  ground,  not  touched  in  the  collateral  agreement,  and  not  required  by 
It,  viz.,  the  giving  of  a  new  bond  with  new  sureties.  Stinson  had  no  right  to 
insist  that  the  new  bond  should  be  given  before  the  discontinuance  of  Gass' 
suretyship,  whatever  he  might  insist  on  before  a  delivering  up  of  the  old  bond* 
I  think,  therefore,  that  Stinson  must  be  taken  to  have  dispensed  with  any 
formal  notice  in  writing  by  Gass  of  his  intention  not  to  be  held  to  any  surety- 
ship for  the  future  conduct  of  James  in  his  agency. 

There  is  a  letter  of  the  19th  of  April,  1832,  from  Stinson  to  James,  which 
shows  how  earnestly  Gass  was  at  this  time  pressing  his  claim  to  deliver  up  the 
1x>nd.  It  begins  thus :  ^^Mr.  Gass  is  pressing  us  hard  to  give  up  the  bond. 
We  know  not  what  to  do.  Has  sent  his  brother,  J.  P.  Gass,  two  or  three 
times,  to  come  and  see  us ;  says  he  shall  come  up  this  week  himself,  if  the  bond 
is  not  sent.  Had  you  not  better  see  him,  and  say  to  him  to  remain  easy.  I 
know  of  no  cause  of  his  requesting  this.  I  suspect  he  is  not  satisfied,  because 
yoa  do  not  employ  him  to  cut  stone.  So  far  as  I  am  interested  personally,  I 
should  feel  easy  with  your  own  paper.  But  you  know  the  duty  we  owe  the 
state.  I  hope  you  may  get  some  good  man,  and  let  Mr.  Gass  off,  as  he  is  so 
anxious,  etc.  I  think,  however,  if  you  say  to  Gass,  you  shall  settle  up  in  June 
or  July,  and  then  will  get  some  one  else,  if  we  require  it,  he  will  be  satisfied  — 
I  think  he  ought."  It  is  apparent  from  this  letter  that  Stinson  had  not,  at 
that  time,  any  intention  to  revoke  James'  agency,  or  to  close  his  accounts,  or 
to  insist  upon  the  delivery  up  of  the  granite  remaining  in  his  hands.  On  the 
contrary,  his  object  was  to  continue  the  agency,  and  to  lull  Gass  into  security. 

On  the  4th  of  June  Stinson  wrote  a  letter  to  Gass,  in  which  he  says :  '^  On 
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my  retttrn  home  I  looked  to  the  htmdj  and  also  to  the  certificate  given  you  by^ 
Mr.  Thompson  (the  deputy  warden),  whi6h  specifies  the  bond  to  be  given  up- 
on ten  days'  notice,  providing  the  accounts  be  all  settled,  etc.    By  referring  to 
the  certificate  you  have  of  Thompson's,  you  will  see  it,  as  above  stated.    You 
know  what  1  said  to  you,  as  to  the  propriety  of  our  holding  the  bond,  when  I 
flaw  you  the  other  day,  and  you  yourself  must  be  satisfied  of  the  propriety  of 
it.    I  am  at  a  loss  to  know  your  anxiety  to  get  it  up,  other  than  Mr.  James'^ 
not  employing  you  to  prepare  stone.    Mr.  Thompson  or  myself  will  be  in 
Eoston  soon,  and  shall  then  settle  with  Mr.  James,  and  relieve  you  of  an  un- 
necessary anxiety."    On  the  same  day  Stinson  wrote  to  James,  and  said:: 
^'  After  I  saw  you,  Mr.  Gass  pressed  me  hard  for  the  bond,  and  demanded  it  as 
'  a  matter  of  right.    I  told  him  why  and  wherefore  I  wished  it,  and  the  reasons^ 
I  stated  to  you,  etc.    I  tried  to  make  him  quiet,  but  he  said,  if  I  did  not  send 
the  bond,  he  should  come  up  this  week.    Would  it  not  be  well  for  you  to  see 
him,  and  say  to  him  that  so  soon  as  the  "New  Orleans  job  w^as  done,  you 
i^ould  settle  with  us  and  discharge  him.     Of  this  course  you  will  judge.'^ 
On  the  same  day  Thompson  also  wrote  to  James  and  said,  "Major  Stinson 
wrote  to-day  to  you  about  Gass ;  he  also  wrote  to  Gass.    I  think  you  need  not 
be  any  worried  about  him,  as  he  will  be  still,  we  think."    Now,  it  seems  to  me* 
olear  from  these  letters,  that  Stinson  was  trying  to  lull  Gass  into  security ;  that 
he  was  seeking  to  evade  the  just  rights  of  Gass  to  a  termination  of  his  surety- 
ship; and  that  he  was  postponing  a  final  settlement  of  the  accounts  with 
James  in  order  to  answer  his  own  particular  purposes.    There  is  a  total  silence 
in  all  these  letters  as  to  any  existing  claim  against  Gass  under  his  suretyship. 
If  we  pass  from  this  documentary  evidence  to  the  testimonial  evidence  of 
the  plaintiff,  it  is  most  manifest,  if  that  evidence  is  believed,  that  Stinson  had. 
the  fullest  notice  that  Gass  wished  to  discontinue  his  suretyship;  that  Stinson 
either  had  written  notice  thereof  or  waived  it ;  that  he  admitted  Gass  had  fully 
entitled  himself  to  the  exercise  of  this  right;  that  he  lulled  Gass  into  the* 
belief  that  he  required  no  further  notice;  that  he  had  no  claim  against  Gass. 
under  the  bond ;  and  that  be  would  surrender  the  bond  to  him.    There  is  some 
portion  of  the  testimony  of  the  defendant's  witnesses  which  is  in  conflict  with, 
the  testimony  of  the  plaintiff's  witnesses  on  these  points.    But,  after  making 
every  deduction,  I  am  constrained  to  come  to  the  conclusion  that  the  weight, 
of  the  evidence,  as  well  as  of  the  corroborative  circumstances,  is  decidedly  in 
favor  of  the  plaintiff.    It  appears  to  me  that  the  latest  period  to  which  the 
notice  can  be  referred,  and  to  which  Gass'  liability  can  be  prolonged,  is  the- 
close  of  the  month  of  April,  1832.     The  subsequent  retainer  of  Gass'  bond 
was  a  violation  of  the  reiterated  promises  made  to. him  to  deliver  it  up;  and  it 
was  for  purposes  and  under  pretenses  wholly  beside  any  avowed  intention  to 
hold  Gass  responsible  for  any  balance  then  due,  or  supposed  to  be  due,  fronx 
James.     In  short,  the  reasons  assigned  by  Stinson  for  retaining  the  bond,  ac- 
cording to  the  plaintiff's  witnesses  (to  which  I,  on  the  whole,  give  credit),  were 
of  a  nature  wholly  personal  to  Stinson,  and  excluded  any  notion  of  a  con- 
tinuing liability  on  the  part  of  Gass. 

§  721.  Of  the  right  of  a  surety  to  put  an  end  to  his  obligation  hy  notice. 
In  cases  of  this  sort,  where  a  bond  is  given  for  the  fidelity  of  a  party  for  an 
indefinite  period,  I  am  aware  that  it  has  been  supposed  that  at  law^  the  obli- 
gation created  by  the  bond  cannot  be  determined  at  the  will  of  the  surety  by 
notice.    That  was  intimated  by  Mr.  Justice  Bayley  in  Calvert  v.  Gordon,  T 
JBarn.  &  Cress.,  809,  and  afterwards  confirmed  by  the  whole  court,  in  the  same- 
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case,  in  S  Mann.  &  Byl.,  124.  That  doctrine  may  well  be  maintainable  at  law. 
I  am  aware  that  the  same  doctrine  seems  to  prevail  in  equity ;  for,  in  the  caso 
of  Gordon  v.  Calvert,  before  the  vicechanoeUor  (2  Sim.,  253),  and  again  in  the 
same  case,  before  the  lord  chancellor  (4  Eoss.,  581),  it  seems  to  have  been  held 
that  notice  would  not  terminate  the  liability;  and  that  it  was  no  more  a 
defense  in  equity  than  at  law.  I  confess  that  I  should  yield  with  more  re- 
luctance to  this  latter  doctrine,  though  I  am  by  no  means  prepared  to  say  that 
it  is  not  maintainable.  The  case  of  Shepherd  v.  Beeoher,  2  P.  Will.,  288,  is 
distinguishable  in  several  respects.  In  the  first  place,  the  father  gave  no 
notice  that  he  would  not  be  liable  on  the  bond  for  the  future  delinquencies  of 
his  son,  but  only  requested  that  the  master  would  not  trust  him  with  any 
cash ;  at  least  that  he  would  do  it  sparingly.  In  the  next  place,  the  bond  was 
for  the  fidelity  of  the  son  during  the  specified  term  of  his  apprenticeship  of 
seven  years.  But  it  was  wholly  unnecessary,  in  this  case,  to  decide  what 
would  be  the  effect  of  notice  generally  in  equity  in  the  case  of  a  bond  for  an 
indefinite  period ;  because  here  it  is  a  matter  of  express  contract.  And  my 
judgment  is  that,  taking  all  the  circumstances  toother,  all  the  parties  under- 
stood that  the  liability  of  Gass  as  surety  was  terminated  by  a  notice,  sufficient 
for  that  purpose,  at  farthest  at  the  close  of  the  month  of  April,  1832 ;  and 
that  he  ought  not  to  be  held  responsible  for  any  subsequent  transactions  under 
the  agency  of  James. 

§  722*  Matters  open  at  law  may  he  inquired  into  in  equity  where  the  hUl  is 
Jmmghifar  other purpoaee  which  a  court  of  law  is  incompetent  to  ac^vdioate. 

It  was  suggested  by  the  counsel  for  the  defendant,  in  opening  the  argument^ 
that  the  question  as  to  the  effect  of  the  supposed  change  of  the  contract  from 
a  mere  agency  to  a  conditional  purchase,  or  sale  and  return,  was  a  defense  open 
at  law,  and  therefore  not  properly  matter  for  equitable  relief.  That  is  true,  if  it 
constituted  the  whole  matter  of  the  bill.  But  the  jurisdiction  of  a  court  of  equity 
is  invoked  in  this  case  for  other  purposes  and  other  relief ;  for  a  discovery,  for 
an  injunction  to  the  proceedings  at  law,  and  for  other  general  relief  upon  all 
the  merits,  which  a  court  of  law  is  incompetent  to  administer.  What  I  pro- 
pose to  do  is  to  refer  it  to  a  master,  to  ascertain  the  state  of  accounts  between 
Stinson  and  James  upon  the  principles  above  stated,  unless  the  parties  agree  to 
the  statement  annexed  to  the  auditor's  report  in  the  suit  at  law.  If  nothing 
shall  appear  to  be  now  due  to  Stinson  from  James,  as  a  balance  of  accounts  for 
any  debts  of  the  agency,  contracted  before  the  end  of  April,  1882,  then  Gass 
is  entitled  to  be  discharged  altogether.  If  any  balance  is  due,  then  he  ought 
to  be  held  liable  therefor.  Considering  the  suit  at  law  as  having  been  placed 
under  the  power  of  the  court,  W  the  purpose  of  administering  substantial  jus- 
tice between  the  parties,  it  appears  to  me  that  that  will  be  perfectly  attained 
by  accepting  the  auditor's  report  in  that  suit,  and  entering  a  joint  judgment 
thereon  against  both  James  and  Gass;  and  then  to  require  Stinson  to  stipulate 
on  record  not  to  execute  any  execution  issuing  on  the  said  joint  judgment 
against  Gass,  except  for  such  sum  as  the  court  shall  direct  to  be  levied  by  its 
own  order  indorsed  on  the  execution. 

SMITH  V.  UNITED  STATEa 
(2  WaUace,  219-287.    1864.) 

Opinion  by  Mb.  Justice  Clifford. 

Statement  of  Facts. —  This  case  comes  before  the  court  upon  a  writ  of  error 
to  the  circuit  court  of  the  United 'States  for  the  northern  district  of  Illinois* 
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Suit  was  instituted  by  the  United  States,  and  the  record  shows  that  it  was  an 
action  of  debt  on  the  official  bond  of  Charles  'N.  Pine,  late  marshal  of  the 
United  States  for  the  district  where  the  suit  was  brought.  Service  was  not  made 
on  the  principal  in  the  bond,  nor  on  four  of  the  sureties  as  named  in  the  decla- 
ration. Of  those  served,  three  were  defaulted,  and  the  remaining  three, 
Thomas  Hoyne,  B.  William  Snowhook  and  Ezekiel  S.  Smith,  appeared  and  made 
defense.  First  two  pleaded, —  1,  non  estfacttim;  2,  performance  by  principal. 
Smith  filed  separate  pleas, —  1,  nil  debet;  2,  non  est  factum.  Issue  was  joined 
upon  those  several  pleas,  and  the  parties  went  to  trial.  Yerdict  and  judgment 
were  for  the  plaintiffs,  and  the  defendants  excepted  and  sued  out  this  writ  of 
error. 

I.  Kecord  shows  that  the  plaintiffs,  at  the  trial,  offered  the  bond  described 
in  the  declaration  in  evidence,  to  prove  the  issue  on  their  part,  but  the  defend- 
ants objected  to  the  reading  of  the  same  as  inadmissible,  because,  as  they 
alleged,  it  had  been  altered  by  the  erasure  of  the  name  of  one  of  the  sureties. 
Yielding  to  that  objection,  the  plaintiffs  called  the  district  judge,  and  examined 
him  as  a  witness.  He  testified  to  the  effect  that  the  bond,  when  it  was  brought 
to  him  for  approval,  was  precisely  as  it  appeared  when  offered  in  evidence,  ex- 
cept that  the  names  of  the  sureties  were  inserted  by  him  in  the  introductory 
part  of  the  instrument.  His  statement  was,  that  it  was  brought  to  him  for 
approval  either  by  the  marshal  or  his  principal  deputy,  and  that  the  erasure  as 
described  was  there,  just  as  it  appeared  at  the  time  the  witness  was  examined. 
Witness  did  not  see  the  bond  till  it  was  brought  to  him  for  approval  with  the 
name  erased ;  but  he  had  previously  been  informed,  both  by  the  marshal  and 
the  person  whose  name  was  erased,  that  the  latter  had  objections  to  having  his 
name  remain  on  the  bond.  Signatures  of  some  of  the  parties  not  being  known 
to  the  witness,  he  held  the  bond  for  several  days  after  it  was  presented,  and 
during  that  time  all  of  the  sureties,  except  the  defendant  Smith,  came  in  and 
acknowledged  its  execution.  Whereupon  the  witness  approved  the  bond  agree- 
ably to  the  certificate  in  the  record,  which  is  under  his  signature.  Substance 
of  the  certificate  is  that  all  of  the  parties  to  the  instrument,  except  the  defend- 
ant Smith,  acknowledged  the  genuineness  of  their  signatures;  and  that  the 
district  judge,  being  satisfied'from  his  own  knowledge  and  from  evidence  that 
the  signature  of  Smith  also  was  genuine,  approved  the  bond.  Being  asked  hy 
the  defendants  if  Smith  had  ever  consented  to  the  erasure,  the  witness  answered 
that  he  had  no  knowledge  upon  the  subject.  Belying  on  the  explanations 
given  by  the  witness,  the  plaintiffs  again  offered  the  bond  in  evidence,  and  the 
court,  overruling  the  objections  of  the  defendant^  admitted  the  same  to  be  read 
to  the  jury,  which  constitutes  the  first  exception  of  the  defendants. 

Certain  treasury  transcripts  were  also  produced  by  the  plaintiffs,  exhibiting 
the  official  settlement  of  the  accounts  of  the  marshal  at  the  treasury  departs 
ment,  together  with  the  statement  of  certain  treasury  warrants  and  drafts  in 
his  favor,  showing  a  balance  due  to  the  plaintiffs.  Evidence  was  then  offered 
by  the  defendants  tending  to  show  that  the  settlement  of  the  marshal's  account 
as  stated  in  the  treasury  transcripts  was  not  correct.  Most  of  the  documents 
offered  for  that  purpose  were  objected  to  by  the  plaintiffs,  and  were  excluded 
by  the  court.  Defendants  excepted  to  the  rulings  in  that  behalf,  but  in  the 
view  taken  of  the  case  it  will  not  be  necessary  to  examine  the  questions  which 
the  exceptions  present. 

Having  offered  evidence  upon  the  merits,  they  recalled  the  district  judge,  and 
examined  him  again  as  to  the  erasure.    Among  other  things,  he  testified  that, 
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before  he  approved  the  bond,  the  person  whose  name  was  erased  told  him  that 
he  had  signed  it  with  others  for  the  marshal,  and  that  he  had  become  dissatis-  * 
fied,  and  wanted  his  name  taken  off ;  that  the  marshal  and  his  deputy  had  both 
agreed  that  his  name  shoald  be  erased,  and  that  he  was  not  willing  that  it 
should  remain.  Same  parties  also  called  and  examined  Philip  A.  Hoyne,  whose 
name  was  erased  from  the  bond.  Material  statements  of  the  witness  are  that 
the  bond  was  circulated  for  signatures  by  the  principal  deputy  of  the  marshal, 
and  that  the  witness  signed  it  with  others  at  that  time ;  that  he,  the  witness, 
became  dissatisfied  some  days  before  it  was  approved,  and  requested  to  have  his 
name  erased,  and  that  the  marshal  and  his  deputy  promised  to  do  it ;  that,  not 
being  able  to  get  hold  of  the  bond,  he  mentioned  the  subject  to  the  district 
jadge,  and  explained  to  him  that  he  ^'  could  not  consent  to  have  it  there  at  all." 
Suggestion  of  the  judge  was  that  he,  the  witness,  in  justice  to  the  other  signers 
of  the  bond,  should  see  them  and  tell  them  what  he  wanted,  and  the  witness 
stated  that  in  a  short  time  he  spoke  to  all  of  them  except  defendant  Smith, 
who  was  then  absent,  and  told  them  that  he  wanted  his  name  erased,  and  that 
he  was  not  willing  to  let  it  remain  there  as  one  of  the  sureties.  Erasure  was 
made  before  the  bond  was  approved,  but  when,  or  by  whom,  the  witness  did 
not  know. 

II.  Theory  of  the  defendant  Smith  was,  that  he  was  discharged  from  all 
liability  on  the  bond  in  consequence  of  the  erasure,  and  he  accordingly  wished 
the  court  to  instruct  the  jury  in  substance  and  effect  as  follows:  1.  That  if  the 
jury  believed  from  the  evidence  that  the  name  of  P.  A.  Hoyne  was  erased 
from  the  bond  in  suit,  without  the  knowledge  or  consent  of  the  defendant,  and 
that  he  did  not  acknowledge  the  bond  as  his,  subsequent  to  such  erasure,  the 
jury  should  find  the  issue  in  his  favor.  2.  That  the  law  places  the  burden  of 
proving  such  consent  upon  the  plaintiffs,  and  if  they  have  failed  to  make  such 
proof  they  are  not  entitled  to  a  verdict.  3.  That  notice  of  the  erasure  to  the 
district  judge  who  approved  the  bond  was  notice  to  the  government.  *But 
the  court  refused  so  to  instruct  the  jury,  and  the  defendant  excepted. 

III.  Principal  question  for  decision  arises  upon  the  exception  of  the  defend- 
ant to  the  refusal  of  the  court  to  instruct  the  jury  as  requested  in  the  first 
prayer  presented  by  the  defendant.  Tendency  of  the  evidence  plainly  was  to 
show  that  the  person  whose  name  was  erased  signed  the  bond  before  or  at  the 
same  time  with  the  defendant.  Nothing  else  can  be  inferred  from*  his  own  tes- 
timony, in  which  he  states  that  he  signed  with  others  at  the  time  the  bond  was 
circulated  for  signatures ;  and  his  ready  acquiescence  in  the  suggestion  of  the 
district  judge,  that  in  justice  to  the  other  signers  he  ought  to  see  them  and  tell 
them  what  he  wanted,  strongly  favors  the  same  view.  Testimony  of  the  dis- 
trict judge  also  confirms  that  theory  and  makes  it  certain  that  all  had  signed 
before  the  erasure,  and  before  any  interview  had  taken  place  between  him  and 
the  person  whose  name  was  erased.  Becord  does  not  show  who  made  the 
erasure,  but  the  proof  is  satisfactory  that  the  marshal  and  his  deputy  agreed 
to  do  it,  and  that  it  remained  in  the  possession  of  one  of  them  until  it  was 
presented  to  the  district  judge  for  approval. 

Defendant  insists  that  the  erasure  from  the  bond  of  the  name  of  one  of  the 
sureties  after  Smith  had  signed  it,  and  without  bis  knowledge  or  consent  and 
before  the  approval  of  the  bond,  was  sufficient  to  discharge  him  from  all  lia- 
bility. On  the  other  hand  the  plaintiffs,  although  they  concede  that  the  eras- 
ure was  after  the  defendant  had  signed  the  bond,  and  that  it  was  done  without 
his  knowledge  or  consent,  yet  insist  that,  inasmuch  as  the  erasure  was  made 

815 


§§  728,  724.  BONDS  —  PENAL. 

before  the  bond  was  approved  by  the  district  judge,  it  left  the  liability  of  all 
concerned  precisely  as  it  woald  have  stood  if  the  person  whose  name  was 
erased  had  only  promised  to  sign  and  had  not  fulfilled  his  engagement. 

§  723.  The  erasure  of  ike  name  of  one  surety  on  a  United  States  inarshcHs 
hand  releases  co-surety j  aUhough  made  before  approved  and  aocq^tanoe  of  Hie  bond 
hy  district  judge. 

Proposition  as  stated  may  be  correct  as  applied  to  all  the  sureties  who  sub- 
sequently appeared  before  the  district  judge,  and  acknowledged  the  bond  as 
altered  to  be  their  deed,  and  it  certainly  is  correct  as  to  the  person  whose  name 
was  erased.    Liability  cannot  attach  to  the  person  whose  name  was  erased  be- 
fore the  instrument  was  approved,  and  all  those  who  subsequently  consented 
to  remain  liable,  notwithstanding  the  alteration,  are  estopped  under  the  circam- 
stances  to  interpose  any  such  objection.    They  have  waived  the  effect  which 
the  alteration  in  the  instrument  would  otherwise  have  had,  and  consented  to  be 
bound,  and  therefore  have  suffered  no  injury.    Volenti  non  jit  injuria.    Grant- 
ing all  this,  still  it  must  be  borne  in  mind  that  the  alteration  in  this  case  was 
made  without  the  knowledge  or  consent  of  the  defendant,  and  the  case  shows 
that  he  never  appeared  before  the  district  judge  and  acknowledged  his  signature^ 
or  in  any  manner  ever  waived  the  right  to  insist  that  the  instrument  was  not 
his  deed.    Materiality  of  the  alteration  is  not  denied,  and  the  plaintiffs  admit 
that  it  is  apparent  on  the  face  of  the  instrument,  but  still  they  insist  that  inas- 
much as  the  marshal,  before  he  enters  on  the  duties  of  his  oflSce,  is  required  by 
law  to  become  bound  before  the  district  judge  with  sufficient  sureties  for  the 
performance  of  the  conditions,  it  is  clear  that  the  bond  is  in  no  manner  exe> 
cuted  until  it  is  presented  to  the  district  judge  and  is  by  him  approved.   1  Stats, 
at  Large,  87.    Approval,  say  the  counsel,  is  as  essential  to  its  execution  as  is 
the  acknowledgment  made  in  court  to  a  recognizance,  and  the  argument  is  that 
no  alteration  made  in  the  instrument  before  such  approval  can  have  the  effect 
to  discharge  any  one  of  the  sureties,  unless  it  be  shown  that  it  was  made  with 
the  knowledge  or  consent  of  the  obligees.    Reason  f<H*  the  conclusion,  as  sug- 
gested by  the  plaintiffs,  is  that,  where  the  alteration  precedes  the  approval,  the 
presumption  is  that  it  was  made  by  a  stranger  and  not  by  the  party  seeking  to 
enforce  the  obligation. 

§  724.  authorities  discussed. 

Support  to  the  proposition,  as  stated,  is  attempted  to  be  drawn  from  the  case 
of  United  States  v.  Linn,  1  How.,  112,  and  it  must  be  confessed  that  there  are 
expressions  in  the  opinion  of  the  majority  of  the  court  which  give  some  coan- 
tenance  to  that  view  of  the  law.  Question  in  that  case  arose  upon  the  demur- 
rer of  the  plaintiffs  to  the  plea  of  the  defendants,  and  the  judgment  of  the 
court  was  in  fact  based  upon  the  ground  that  the  allegations  of  the  plea  were 
insufficient  to  establish  the  defense.  Alteration  charged  in  that  case  was  that 
the  seals  had  been  attached  to  the  signatures  after  the  instrument  was  signed 
and  before  it  was  delivered,  and  the  allegations  of  the  plea  were  that  the  alter- 
ation was  made  without  the  consent,  direction  or  authority  of  the  surety,  but 
it  was  not  alleged  that  it  was  done  without  his  knowledge^  or  by  whom  it  was 
done.  Referring  to  those  omissions  in  the  plea,  the  court  say  that,  in  vie\ir  of 
those  circumstances,  it  was  not  an  unreasonable  inference  that  if  the  plea  had 
disclosed  by  whom  the  alteration  was  made,  it  would  have  appeared  that  it  did 
not  affect  the  validity  of  the  instrument.  Much  stress  also  was  laid  upon  the 
fact  that  there  was  nothing  upon  the  face  of  the  instrument  indicating  that  it 
had  been  altered,  or  casting  a  suspicion  upon  its  validity,  and  the  court  held 
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tbat  the  burden  of  proving  when  and  by  whom  the  alteration  was  made,  under 
the  state  of  facts  alleged  in  the  plea,  was  properly  cast  upon  the  defendants* 
Bat  the  court  admitted  that  a  party  claiming  under  an  instrument,  which 
appears  on  its  face  to  have  been  altered,  was  bound  to  explain  the  alteration, 
and  show  that  it  had  not  been  improperly  made.  Reference  was  also  made  by 
the  court  at  the  same  time  to  two  decided  cases  as  asserting  that  doctrine,  and 
it  is  clear  that  both  the  cases  cited  (Henman  v.  Dickinson,  5  Bing.,  183 ;  Taylor 
«.  Mosely,  6  Car.  &  P.,  273)  fully  sustain  the  position. 

§  725.  burden  qf  accounting  for  aUeration  appearing  in  a  written 

indrvment 

General  rule  is,  that  where  any  suspicion  is  raised  as  to  the  genuineness  of  an 
altered  instrument,  whether  it  be  apparent  upon  inspection  or  is  made  so  by 
extraneous  evidence,  the  party  producing  the  instrument  and  claiming  under  it 
is  bound  to  remove  the  suspicion  by  accounting  for  the  alteration.  1  GreeuL 
on  £v.,  564.  Exceptions  to  the  rule  undoubtedly  arise,  as  where  the  alteration 
is  properly  noted  in  the  attestation  clause,  or  where  the  alteration  is  against 
the  interest  of  the  party  deriving  title  under  the  instrument;  but  the  case 
tinder  consideration  obviously  falls  under  the  general  rule.  Knight  v,  Clements, 
8  Ad.  &  EIL,  215;  Newcomb  v.  Presbrey,  8  Mete.,  406.  Every  material  alter- 
ation of  a  written  instrument,  according  to  the  old  decisions,  whether  made  by 
a  party  or  by  a  stranger,  was  fatal  to  its  validity  if  made  after  execution,  and 
while  the  instrument  was  in  the  possession  and  under  the  control  of  the  party 
seeking  to  enforce  it,  and  without  the  privity  of  the  party  to  be  affected  by 
the  alteration.  Pigot's  Case,  11  Coke,  27 ;  Master  v.  Miller,  4  Term  R.,  380. 
Grounds  of  the  doctrine,  as  explained  in  the  early  cases  and  by  text  writers, 
were  twofold.  First.  That  of  public  policy,  which  dictates  that  no  man  should 
be  permitted  to  take  the  chance  of  committing  a  fraud  without  running  any 
risk  of  losing  by  the  event  in  case  of  detection.  Secondly.  To  insure  the  iden- 
tity of  the  instrument  and  prevent  the  substitution  of  another  without  the 
privity  of  the  party  concerned.  2  Taylor  on  Ev.,  §  1618.  Courts  of  justice 
have  not  always  adhered  to  that  rule,  but  the  decisions  of  recent  date  in  the 
parent  country  show  that  her  courts  have  returned  to  the  old  rule  in  all  its 
vigor.  Davidson  u  Cooper,  11  Mees.  ck  W.,  778;  8.  C,  13  id.,  343;  2  Taylor 
on  Ev.,  §  1624.  Judge  Story,  in  United  States  v.  Spalding,  2  Mason,  482, 
condemned  so  much  of  the  rule  as  holds  that  a  material  alteration  of  a  deed  by 
a  stranger,  without  the  privity  of  the  obligor  or  obligee,  avoids  the  deed,  and 
the  weight  of  authority  in  this  country  is  decidedly  the  other  way.  He  ob- 
jected to  the  rule  as  repugnant  to  common  sense  and  justice,  because  it  inflicted 
on  an  innocent  party  all  the  losses  occasioned  by  mistake  or  accident,  or  by  the 
wrongful  acts  of  third  persons.  2  Pars,  on  Bills,  574 ;  1  GreenL  on  Ev.  (lOth 
ed.),  §  567,  p.  749. 

§  726.  The  alteration  of  an  instrument  in  a  material  point  by  a  party  ctaim- 
ing  under  it  renders  it  void. 

IV.  Present  case,  however,  does  not  depend  upon  that  rule ;  nor,  indeed,  is  it 
necessary  to  express  any  opinion  as  to  what  is  the  true  rule  upon  the  subject, 
except  to  say  that  where  the  alteration  is  apparent  on  the  face  of  the  instru- 
ment, the  party  offering  it  in  evidence  and  claiming  under  it  is  bound  to  show 
that  the  alteration  was  made  under  such  circumstances  that  it  does  not  affect 
his  right  to  recover.  Pars,  on  Bills,  577;  Greenl.  on  Ev.  (10th  ed.),  §  5«4; 
Knight  V.  Clements,  8  Ad.  &  Ell.,  215;  Clifford  v,  Parker,  2  Mann.  &  G.,  909; 
Wilde  r.  Armsby,  6  Cush.,  314.    Defense  in  this  case/as  exhibited  in  the  prayer 
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for  instruction,  was  based  not  only  upon  the  ground  that  there  was  a  material 
alteration  in  the  bond,  but  also  upon  the  ground  that  the  defendant  was  a 
surety,  and,  consequently,  both  considerations  must  be  kept  in  view  at  the  same 
time.  True  inquiry,  therefore,  is,  what  is  the  rule  to  be  applied  in  a  case  where 
it  appears  that  the  contract  of  a  surety  has  been  altered  without  his  knowledge 
or  consent,  and  where  it  appears  that  the  effect  of  the  alteration  is  to  augment 
his  liability  ?  Mr.  Burge  says  that  an  alteration  in  the  obligation  or  contract, 
in  respect  to  which  a  person  becomes  surety,  extinguishes  the  obligation  and 
discharges  the  surety,  unless  he  has  become,  by  a  subsequent  stipulation,  a 
surety  for,  or  has  consented  to  the  contract  as  altered.  Burge  on  Suretyship,, 
p.  214.  Same  author  says,  if  there  be  any  variation  in  the  contract  made 
without  the  consent  of  the  surety,  and  which  is,  in  effect,  a  substitution  of  a 
new  agreement,  although  the  original  agreement  may,  notwithstanding  such 
variation,  be  substantially  performed,  the  surety  is  discharged.  Evans  v. 
Whyle,  5  Bing.,  485;  Archer  v.  Hale,  4  id.,  464;  Eyre  v.  Bartrop,  3  Madd.^ 
221;  Bonser  v.  Cox,  6  Beav.,  110;  Archer  v.  Hudson,  7  id.,  551.  Authorities 
are  not  necessary  to  show  that  the  alteration  in  this  case  was  a  material  one, 
as  it  obviously  increased  the  liability  of  the  defendant ;  and,  in  case  of  the  de- 
fault of  the  principal  and  payment  by  the  defendant,  diminished  his  means  of 
protection  by  the  way  of  contribution ;  and  the  rule  is  universal  that  the  alter- 
ation  of  an  instrument  in  a  material  point  by  the  party  claiming  under  it,  as 
by  inserting  or  striking  out  names  without  the  authority  or  consent  of  the 
other  parties  concerned,  renders  the  instrument  void  unless  subsequently  ap- 
proved or  ratified.     Boston  v.  Benson,  12  Cush.,  61. 

§  727.  A  surety  to  an  instrument  is  dischai^ged  hy  an  alteration  of  it  without 
his  consent. 

Responsibility  of  a  surety  rests  upon  the  validity  and  terms  of  his  contract^ 
but  when  it  is  changed  without  his  knowledge  or  authority  it  becomes  a  new 
contract  and  is  invalid,  because  it  is  deficient  in  the  essential  element  of  con- 
sent. Where,  after  the  execution  of  a  bond  by  the  pi'incipal  and  the  surety^  con- 
ditioned for  the  performance  by  the  former  of  his  duty  as  collector  in  certain 
townships,  the  name  of  another  township  was  added  with  the  consent  of  the 
principal,^  but  without  that  of  the  surety,  this  court  held,  in  Miller  v.  Stewart, 
9  Wheat.,  702  (§§  729-735,  ii\fra\  that  the  latter  was  discharged  from  all  obli- 
gation,  because  the  duties  imposed  by  the  instrument  in  its  altered  state  were 
not  those  for  the  performance  of  which  he  had  made  himself  responsible,  and 
that  the  defect  could  not  be  cured  by  declaring  on  the  condition  as  it  originally 
stood.  Opinion  of  the  court  was  given  in  that  case  by  Judge  Story,  and  his 
remarks  upon  the  subject  are  decisive  of  the  question  under  consideration^ 
Indeed,  nothing  can  be  clearer,  both  upon  principle  and  authority,  than  the 
doctrine  that  the  liability  of  a  surety  is  not  to  be  extended  by  implication  be- 
yond the  terms  of  his  contract.  To  the  extent,  and  in  the  manner,  and  under 
the  circumstances  pointed  out  in  his  obligation,  he  is  bound,  and  no  farther. 
He  has  a  right  to  stand  upon  the  very  terms  of  his  contract,  and  if  he  does  not 
assent  to  any  variation  of  it,  and  a  variation  is  made,  it  is  fatal. 

§  728.  authorities  reviewed. 

When  the  contract  of  a  guarantor  or  surety  is  duly  ascertained  and  under- 
stood by  a  fair  and  liberal  construction  of  the  instrument,  the  principle,  says 
Chancellor  Kent,  is  well  settled  that  the  case  must  be  brought  strictly  withia 
the  guaranty,  and  the  liability  of  the  surety  cannot  be  extended  by  implication. 
3  Com.  (10th  ed.),  183;  Birkhead  v.  Brown,  5  Hill,  635.    Liability  of  a  surety^ 
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say  the  coart  in  McClasky  v.  Cromv^ell,  1  Kern.,  598,  is  always  striotissimi 
juris, Rnd  cannot  be  extended  by  construction;  and  this  court,  in  the  case  of 
Leggett  V.  Humphreys,  21  How.,  76  (§§  486-488,  supra),  adopted  the  same  rule, 
and  explicitly  decided  that  a  surety  can  never  be  bound  beyond  the  scope  of 
his  engagement.  United  States  v.  Boyd,  15  Pet,  208  (§§  409-411,  supra) ;  Kel-- 
log  V.  Stockton,  29  Penn.  St.,  460.  Argument  is  unnecessary  to  show  that  a 
variation  of  the  contract  was  made  in  this  case,  because  it  is  admitted,  and  it  is 
equally  certain,  that  the  person  whose  name  was  erased  is  fully  discharged,  and, 
consequently,  that  the  plaintiffs  cannot  declare  upon  the  original  obligation  aa 
it  stood  before  the  alteration  was  made.  Neither  a  court  of  law  or  equity,  said 
this  court  in  McMicken  v.  Webb,  6  How.,  296,  will  lend  its  aid  to  affect  sureties 
beyond  the  plain  and  necessary  import  of  their  undertaking,  nor  add  a  new  term 
or  condition  to  what  they  have  stipulated.  Sureties  must  be  permitted  to  re- 
main in  precisely  the  situation  they  have  placed  themselves,  and  it  is  no  justifi- 
cation or  excuse  with  another  for  attempting  to  change  their  situation  to  allego 
or  show  that  they  would  be  benefited  by  such  change.  Such,  say  the  court  ia 
that  case,  is  the  doctrine  in  England,  in  this  court,  and  in  the  state  courts,  and 
the  authorities  cited  fully  justify  the  remark.  Whenever  the  contract  is  varied, 
whether  by  giving  time  to  the  principal  or  by  an  alteration  of  the  contract,  it 
presents  a  new  cause  of  action  to  which  the  surety  has  never  given  his  assent, 
and  with  which,  therefore,  he  has  nothing  to  do.  Qnss  v.  Stinson,  2  Sumn.,  452 
(§§  716-722,  supra). 

Evidence  shows  that  the  alteration  was  made  without  the  knowledge  of  the 
defendant,  and  there  is  neither  fact  nor  circumstance  in  the  case  from  which  to 
infer  any  subsequent  assent.  Undoubtedly  he  knew,  when  he  signed  the  bond, 
that  the  law  required  that  it  should  be  approved  by  the  district  judge,  but  his 
knowledge  of  the  law  in  that  behalf  furnishes  no  ground  of  inference  that  he 
aathorized  the  alteration  or  that  he  consented  to  be  bound  in  any  other  manner 
or  to  any  greater  extent  or  under  any  other  circumstances  than  what  was  ex- 
pressed in  the  instrument.  Supreme  court  of  Massachusetts  held,  in  the  case  of 
The  Agawam  Bank  v.  Sears,  4  Gray,  95,  that  a  surety  did  not  authorize  the  prin- 
cipal to  make  a  material  alteration  in  the  note  by  permitting  him  to  take  it  to 
the  bank  for  discount,  and  that  such  an  unauthorized  alteration  discharged  the 
surety ;  and  where  two  sureties  signed  a  probate  bond  subject  to  the  approval 
of  the  judge  of  probate,  and  it  was  subsequently  altered  by  the  judge  of  pro- 
bate by  increasing  the  penal  sum,  with  the  consent  of  the  principal  but  without 
the  knowledge  of  the  sureties,  and  was  then  signed  by  two  additional  sureties 
who  did  not  know  of  the  alteration,  and  then  was  approved  by  the  judge  of 
probate,  the  same  court  held  that  the  bond,  though  binding  on  the  principal, 
was  void  as  to  all  the  sureties.  See,  also,  Howe  v.  Peabody,  2  Gray,  556; 
Burchfield  v.  Moore,  25  English  Law  and  Equity,  123.  Analogous  as  those 
cases  are,  however,  they  are  not  as  directly  in  point  as  that  of  Martin  v.  Thomas, 
24  How.,  315,  which  is  the  latest  decision  upon  the  subject  pronounced  by  this 
court.  Suit  in  the  court  below,  in  that  case,  was  against  the  sureties  in  a  re- 
plevin bond.  Statement  of  the  case  shows  that  the  bond  was  given  by  the  de- 
fendant in  replevin  with  sureties  to  obtain  the  return  of  the  property  which 
was  the  subject  of  the  replevin  suit.  Defendant  subsequently  erased  his  name 
from  the  bond  with  the  consent  of  the  marshal  but  without  the  knowledge  or 
consent  of  the  sureties,  and  this  court  held  that  the  bond  was  thereby  rendered 
invalid  against  the  sureties.  Principle  of  these  decisions  is  that  the  alteration 
varies  the  terms  of  the  obligation,  and  that  the  contract  thereby  ceases  to  be 
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the  contract  for  the  due  performance  of  which  the  party  became  surety,  and 
wherever  that  appiears  to  be  the  fact  and  the  surety  is  without  fault  he  is 
discharged. 

Correct  rule,  we  think,  is  stated  by  Lord  Brougham  in  Bonar  v.  Macdonald 
XI  Eng.  L.  &  Eq.,  1),  and  which  is  substantially  the  same  as  that  adopted  by 
Mr.  Burge  in  his  treatise  on  surety.  Substance  of  the  rule  is,  that  any  variation 
in  the  agreement  to  which  the  surety  has  subscribed,  which  is  made  without 
the  surety's  knowledge  or  consent,  and  which  may  prejudice  him,  or  which  may 
amount  to  a  substitution  of  a  new  agreement  for  the  one  he  subscribed,  will 
discharge  the  surety,  upon  the  principle  of  the  maxim  non  hcec  in  foedera  veni. 
Intentional  error  cannot  be  imputed  to  the  district  judge,  but  the  undisputed 
facts  show  that  the  erasure  was  made  after  the  defendant  signed  the  instrument 
and  before  its  approval,  and  without  the  knowledge  or  consent  of  the  defendant. 
For  ttiese  reasons  we  are  of  the  opinion  that  the  first  prayer  for  instruction, 
presented  by  the  defendant,  should  have  been  given.  Judgment  of  the  circuit 
court,  therefore,  is  reversed,  and  the  cause  remanded,  with  direction  to  issue  a 
new  venire. 

MILLER  V.  STEWART. 
(9  Wheaton,  681-719.    1824.) 

CEBnncATE  OF  Division  from  II.  S.  Circuit  Court,  District  of  New  Jersey, 

Statement  of  Facts. —  Miller  was  a  collector  of  direct  taxes  and  internal 
revenue,  and,  by  authority  of  law,  appointed  Ustick  his  deputy  for  eight  town- 
ships. Ustick  gave  a  bond  for  the  faithful  discharge  of  his  duties  as  deputy  col- 
lector within  the  said  eight  townships,  which  were  named  in  the  bond.  Stewart 
was  a  surety  on  the  bond.  After  the  execution  of  the  bond,  but  before  Ustick 
had  acted  under  his  appointment,  another  township  was  added  by  interlineation, 
with  the  consent  of  Ustick,  but  without  the  knowledge  of  Stewart.  The  ques- 
tion is,  whether  the  change  released  Stewart*. 

§  729.  The  liability  of  a  surety  cannot  he  extended  hy  implieation  heyond  the 
terms  of  his  contract. 

Opinion  by  Mb.  Justice  Stoby. 

Nothing  can  be  clearer,  both  upon  principle  and  authority,  than  the  doctrine 
that  the  liability  of  a  surety  is  not  to  be  extended  by  implication  beyond  the 
terms  of  his  contract.  To  the  extent,  and  in  the  manner,  and  under  the  cir- 
cumstances pointed  out  in  his  obligation,  he  is  bound,  and  no  further.  It  is  not 
3ufScient  that  he  may  sustain  no  injury  by  a  change  in  the  contract,  or  that  it 
may  even  be  for  his  benefit.  He  has  a  right  to  stand  upon  the  very  terms  of 
his  contract;  and  if  he  does  not  assent  to  any  variation  of  it,  and  a  variation  is 
made,  it  is  fatal.  And  courts  of  equity,  as  well  as  of  law,  have  been  in  the 
constant  habit  of  scanning  the  contracts  of  sureties  with  considerable  strictness. 
The  class  of  cases  which  have  been  cited  at  the  bar,  where  persons  have  been 
bound  for  the  good  conduct  of  clerks  of  merchants,  and  other  persons,  illustrate 
this  position.  The  whole  series  of  them  from  Lord  Arlington  v.  Merricke,  2 
Saund.,  412,  down  to  that  of  Pearsall  v.  Summersett,  4  Taunt.,  593,  proceed 
upon  the  ground  that  the  undertaking  of  the  surety  is  to  receive  a  strict  inter- 
pretation, and  is  not  to  be  extended  beyond  the  fair  scope  of  its  terms.  There- 
fore, where  an  indemnity  bond  is  given  to  partners  by  name,  it  has  constantly 
been  held  that  the  undertaking  stopped  upon  the  admission  of  a  new  partner. 
And  the  only  case,  that  of  Barclay  v.  Lucas,  1  Term  R,  291,  note  a,  in  which 
a  more  extensive  construction  is  supposed  to  have  been  given,  confirms  the  gen- 
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«ral  role ;  for  that  turned  upon  the  circamstance  that  the  security  was  given  to 
the  house  as  a  banking-house,  and  thence  an  intention  was  inferred  that  the 
parties  intended  to  cover  all  losses,  notwithstanding  a  change  of  partners  in  the 
haoae. 

§  780k  A  surely  is  not  liable  for  defaults  under  an  appointment  to  office  which 
is  a  materiai  alteration^  withotd  his  oonsenty  of  that  as  to  which  he  undertook,  (a) 

Kow,  what  is  the  purport  of  the  terms  of  the  present  condition?  The  recital 
stated  a  special  appointment  which  had  then  been  made  by  Miller,  of  his  deputy 
for  eight  townships,  particularly  named.  It  was  not  a  case  of  several  distinct 
^appointments  for  each  township,  but  a  single  and  entire  appointment  for  all  the 
townships ;  and  the  condition  is  that  Ustick  has,  and  ^^  shall  continue,  truly  and 
faithfully  to  discharge  the  duties  of  said  appointment,  according  to  law."  Of 
what  appointment?  Plainly  the  appointment  stated  in  the  recital  to  which  the 
<x>ndition  refers,  and  to  which  it  is  tied  up;  that  is  to  say,  the  appointment 
■already  made  and  executed  for  the  eight  townshipa  If  this  be  the  true  con- 
struction of  the  condition,  and  it  seems  impossible  to  doubt  it,  then  the  only  in- 
quiry that  remains  is  whether  any  money  unaccounted  for  was  received  under 
that  appointment.  To  this  the  plea  answers  in  the  negative,  unless  the  subse- 
quent alteration  of  the  instrument  created  no  legal  change  in*  the  appointment. 
To  the  consideration  of  this  point,  therefore,  the  attention  of  the  court  will  be 
addressed.  And  in  the  first  place,  upon  principle,  how  does  the  case  stand  ? 
Can  it  be  affirmed  that  the  alteration  wrought  no  change  in  the  appointment  I 
This  will  scarcely  be  pretended.  In  point  of  fact,  the  first  appointment  was 
for  eight  townships  only ;  the  alteration  made  it  an  appointment  for  nine  town- 
ships. It  is  not  like  the  case  where  an  appointment  is  made  for  eight  townships, 
And  another  distinct  appointment  is  made  for  the  ninth ;  for  then  there  are,  in 
legal  contemplation,  two  distinct  and  separate  appointments.  But  here  the 
original  appointment  is  extended ;  it  was  one  and  entire  when  it  included  eight 
townships;  it  isone  and  entire  when  it  includes  the  nine.  Can  it  then  be  legally 
affirmed  to  remain  the  same  appointment  when  it  no  longer  has  the  same 
boundaries?  An  appointment  for  A.  is  not  the  same  as  an  appointment  for  A. 
and  B.  In  short,  the  very  circumstance  that  there  is  an  alteration  in  the  ap- 
pointment, ex  vi  termini,  imports  that  its  identity  is  gone.  If  an  original  ap- 
pointment is  altered  by  the  consent  of  the  parties  to  the  instrument,  that  very 
oonsent  implies  that  something  is  added  to  or  taken  from  it.  The  parties  agree 
that  it  shall  no  longer  remain  as  it  was  at  first,  but  that  the  same  instrument 
shall  be,  not  what  it  was,  but  wha^  the  alteration  makes  it.  It  shall  not  consti- 
-tute  two  separate  and  distinct  instruments,  but  one  consolidated  instrument.  A 
familiar  case  will  explain  this.  A.  gives  a  note  to  B.  for  $500;  the  parties  after- 
TTards  agree  to  alter  it  to  $600*  In  such  case  the  instrument  remains  single ;  it 
is  not  a  note  for  $500  and  also  for  $600,  involving  separate  and  distinct  liabili- 
ties, but  an  entire  contract  for  $600,  and  the  obligation  to  pay  the  $500  is 
merged  and  extinguished  in  the  obligation  to  pay  the  $600.  To  bring  the  case 
nearer  to  the  present ;  suppose  there  was  a  bond  given  as  collateral  security  to 
pay  the  note  of  $500 ;  it  will  scarcely  be  pretended  that  the  alteration  would 
not  extinguish  the  liability  under  the  bond.  The  instrument  would  indeed  re- 
main, but  it  would  no  longer  possess  its  former  obligation  and  identity.  Noth- 
ing can  be  better  settled  than  the  doctrine  that  if  an  obligation  be  dependent 
on  another  obligation  (and  by  parity  of  reasoning  upon  the  legal  existence  of 
Another  instrument),  and  the  latter  be  discharged  or  become  void,  the  former  is 

(a)  Tlie  same  ruUxig  was  made  in  the  lower  court    Miller  v.  Stewart,*  4  Wash.,  86. 
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siso  discharged.  Sheppard,  in  his  Touchstone,  p.  394,  pats  the  case,  and  illus- 
trates it  by  adding:  ''As  if  the  condition  of  an  obligation  be  to  perform  the 
covenants  of  an  indenture,  and  afterwards  the  covenants  be  discharged  or 
become  void ;  by  this  means  the  obligation  is  discharged,  and  gone  forever." 
It  is  not  denied  at  the  bar  that  the  same  would  be  the  legal  operation  in  the 
present  case  if  there  had  been  an  actual  revocation  of  the  first  appointment  or 
an  extinguishment  of  the  instrument  of  appointment.  But  the  stress  of  the 
argument  is  that  here  there  was  an  enlargement,  and  not  an  extinguishment,  of 
the  appointment;  that  the  consent  of  the  immediate  parties  being  given  to  the 
alteration,  it  remained  in  full  force  with  all  its  original  validity  as  to  the  eight 
townships.  We  cannot  accede  to  this  view  of  the  case.  After  the  alteration 
was  made,  it  is  as  between  the  parties  to  be  considered  by  relation  back,  either 
as  an  original  appointment  for  the  nine  townships,  or  as  a  new  appointment  for 
the  nine  townships  from  the  time  of  the  alteration.  It  is  immaterial  to  the 
present  decision  whether  it  be  the  one  or  the  other,  for  in  either  case  it  is  not 
that  appointment  which  the  defendant  Stewart,  referred  to  in  the  condition  of 
the  bond,  and  in  respect  to  which  he  contracted  the  obligation.  It  is  no  answer 
to  say  that  it  is  not  intended  to  make  him  liable  for  any  money  except  what 
was  collected  in  the  eight  townships.  He  has  a  right  to  stand  upon  the  terms 
of  his  bond,  which  confine  his  liability  to  money  received  under  an  appoint- 
ment for  eight  townships;  and  the  pleadings  admit  that  none  was  received 
until  the  appointment  was  altered  to  nine.  It  will  scarcely  be  denied  that  if, 
upon  the  agreement  to  include  the  ninth  township,  the  original  instruihent  had 
been  destroyed,  and  a  new  instrument  had  been  executed,  the  obligatory  force 
of  the  bond  would,  as  to  the  surety,  have  been  gone.  And  in  reason  or  in  law, 
there  is  no  difference  between  that  and  the  case  at  bar.  The  alteration  made 
the  instrument  as  much  a  new  appointment  as  if  it  had  been  written  and  sealed 
anew.  It  is  not  very  material  to  decide  whether  the  alteration  operated  by 
way  of  surrender  or  as  a  revocation,  or  as  a  new  appointment  superseding  the 
other.  It  was,  to  all  intents  and  purposes,  an  extinguishment  of  the  separate 
existence  of  the  appointment  for  the  eight  townships. 

This  point  is  susceptible  of  still  further  illustration,  from  considerations  of  a 
more  technical  nature.  The  act  of  congress  of  the  22d  of  July,  1813  (3  Stats, 
at  Large,  30),  c.  16,  s.  20,  under  which  this  appointment  was  made,  provides 
^^  that  each  collector  shall  be  authorized  to  appoint,  by  an  instrument  of  writ- 
ing under  his  hand  and  seal,  as  many  deputies  as  he  may  think  proper,"  etc. 
The  appointment  must,  therefore,  be  by  deed;  and  the  effect  of  an  alteration 
or  interlineation  of  a  deed  is  to  be  decided  by  the  principles  of  the  commoa 
law.  Now,  by  the  common  law,  the  alteration  or  interlineation  of  a  deed,  in  a 
material  part,  at  least,  by  the  holder,  without  the  consent  of  the  other  party, 
ipso  facto  avoids  the  deed.  It  is  the  consent,  therefore,  that  upholds  the  deed 
after  such  alteration  or  interlineation.  The  reason  is,  that  the  deed  is  no  longer 
the  same.  The  alteration  makes  it  a  different  deed ;  it  speaks  a  different  lan- 
guage; it  infers  a  different  obligation.  It  must,  then,  take  effect  as  a  new  deed,, 
and  that  can  only  be  by  the  consent  of  the  party  bound  by  it.  Whether,  by- 
such  consent,  the  deed  takes  effect  by  relation  back  to  the  time  of  original  exe- 
cution, or  only  from  the  time  of  the  alteration,  need  not  be  matter  of  inquiry, 
because  such  relation  is  never  permitted  to  affect  the  rights  or  interests  of  third 
persons,  and  cannot  change  the  posture  of  the  present  case.  If  the  deed,  after 
the  alteration,  is  permitted  to  have  relation  back,  it  is  not  the  same  deed  of  ap- 
pointment recited  in  the  condition,  and  to  which  the  obligation  is  limited,  for 
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that  is  an  appointment  for  eight  townships.  If  it  has  no  such  relation,  then  it 
is  a  deed  of  appointment  made  subsequent  to  the  bond,  and  of  course  not  in- 
cluded in  its  obligation.  It  cannot  be  at  one  and  at  the  same  time  a  deed  for 
eight,  and  also  a  deed  for  nine  townships;  and  the  very^  circumstance  that  it  is 
the  one  excludes  the  possibility  of  assuming  it  as  the  other.  In  truth,  the 
assent  of  the  parties  to  the  alteration  carries  with  it  the  necessary  implication 
that  it  shall  no  longer  be  deemed  an  appointment  for  eight  townships  only;  and 
the  same  consent  of  parties  which  created  is  equally  potent  in  dissolving  the 
deed  and  changing  its  original  obligation.  It  is  no  objection  that,  to  consti- 
tate  a  new  deed,  a  redelivery  is  necessary ;  for  if  it  be  so,  the  consent  to  the 
alteration  is  in  law  equivalent  to  a  redelivery.  !N'or  is  it  necessary  that  a  sur- 
render or  revocation  should  be  by  an  instrument  to  that  effect.  It  may  be  by 
matter  in  pais^  or  by  operation  of  law.  Every  erasure  and  interlineation  in 
the  deed,  by  the  obligee  or  appointee,  without  consent,  is  a  surrender;  and  a 
revocation  may  be  implied  by  law.  The  passage  cited  at  the  bar  from  Co. 
liit.,  232  (a),  establishes  that  if  the  feoffee,  by  deed  of  land,  grants  his  deed  by 
parol  to  the  feoffor,  it  is  a  surrender  of  the  property  as  well  as  of  the  deed. 
And  if  in  this  case  the  deed  of  appointment  had  been  delivered  up  to  the  col- 
lector, it  would  at  once  have  operated  as  a  surrender  by  the  deputy,  and  a  revo- 
cation by  the  collector. 

§  781.  The  revocation  or  surrender  of  the  appointment  of  a  deputy  coUeotor 
tcithout  public  notice  thereof  will  release  hie  sureties. 

An  objection  has  been  urged  at  the  bar,  against  this  doctrine,  that  the  act  of 
congress  giving  the  authority  to  the  collector  to  appoint  deputies  also  author- 
izes him  '^  to  revoke  the  powers  of  any  deputy,  giving  public  notice  thereof  in 
that  portion  of  the  district  assigned  to  such  deputy."  Hence  it  is  argued  that 
no  revocation  can  be,  unless  by  public  notice.  But  this  is  certainly  not  the  true 
ititerpretation  of  the  act.  The  very  terms  suppose  that  the  revocation  is 
already  made,  as  between  the  parties,  and  the  notice  is  to  be  given  of  the  fact. 
The  object  of  the  legislature  was  to  protect  the  public  from  the  mischief  of 
payments  to  the  deputy  after  his  powers  are  revoked.  It  requires  public  notice 
to  be  given  of  the  revocation,  so  that  no  future  imposition  shall  be  practiced ; 
and  if  the  collector  should  make  a  private  revocation,  without  any  public  notice, 
the  legal  conclusion  would  be  that  all  payments  made  to  his  deputy,  in  igno- 
rance of  the  revocation,  ought  to  be  held  valid ;  for  no  man  is  entitled  to  make 
his  own  wrongful  omission  of  duty  a  foundation  of  right.  But  as  between  the 
parties,  a  revocation  or  surrender,  if  actually  made,  would  be,  to  all  intents  and 
purposes,  binding  between  them,  and  release  the  sureties  to  the  bond  from  all 
future  responsibility.  Upon  the  whole,  the  opinion  of  the  court  is  that  the 
fourth  plea  in  bar  is  good,  and  that  the  demurrer  thereto  ought  to  be  overruled ; 
and  this  opinion  is  to  be  certified  to  the  circuit  court 

Dissenting  opinion  by  Mb.  Justice  Johnson,  Todd.,  J.,  concurring. 

My  brother  Todd  and  myself  are  of  opinion  that  the  merits  of  this  cause 
have  been  misconceived,  the  points  on  which  it  turns  misapprehended,  and  the 
law  of  razures,  if  correctly  laid  down  according  to  the  law  of  the  present  day, 
erroneously  applied  to  this  cause. 

§  732.  A  piea  to  deit  upon  a  bond  must  identify  an  altered  deed  of  appoint- 
ment with  the  deputation  named  in  the  condition. 

The  condition  of  Stewart's  bond  to  the  plaintiff  recites  no  particular  deed 
of  Appointment  under  which  Ustick  was  constituted  deputy  collector;  nor  is 
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there  an  iota  in  the  bond  or  in  the  declaration  that  can  identify  the  deed  set 
forth  in  the  plea  with  the  deed  under  which  Ustick  held  his  deputation.  The 
condition  of  the  bond  simply  states:  ''  Whereas,  £.  M.,  collector,  as  aforesaid, 
hath,  by  virtue  of  authority  vested  in  him  by  the  laws  of  the  United  States, 
appointed  U.  deputy  collector,"  etc.  It  is  the  plea  that  specifies  a  deed  of  a 
particular  date,  and  then  proceeds  to  set  forth  a  razure  in  avoidance  of  that 
deed ;  but  it  contains  no  averment  that  the  deed  so  set  forth  is  the  same  under  , 
which  U.  held  the  deputation  under  the  plaintiff,  referred  to  in  the  condition. 
That  the  plea  is  faulty,  and,  even  with  the  averment,  might  have  been  the  sub- 
ject of  a  special  demurrer,  cannot  now  be  doubted;  for  it  amounts  to  the  gen- 
eral issue;  and  the  general  issue  was  the  legitimate  plea  in  this  case.  Pigot's 
Case,  and  passim.  But  we  also  hold  it  bad,  in  its  present  form,  upon  a  general 
demurrer;  for,  unless  the  deed  so  pleaded  was  duly  identified  by  the  pleadings 
with  that  under  which  Ustick  was  constituted  deputy,  the  plaintiff  was  not 
bound  to  answer  it.  We  cannot  conceive  how  the  defendant  can  have  judg- 
ment, in  the  present  state  of  the  pleadings,  unless  under  the  idea  that  the  de- 
murrer cures  the  failure  to  identify  the  deeds.  This,  however,  cannot  be 
sustained,  since  the  want  of  identification  is,  in  itself,  a  sufficient  ground  of 
demurrer.  Indeed,  we  see  no  sufficient  ground  for  admitting  that  the  condi- 
tion of  the  bond  Implies  a  deputation  by  deed  at  all.  It  is  true  that  the  twen- 
tieth section  of  the  act  under  which  this  collector  was  appointed  authoi^izes  him 
to  appoint  deputies,  under  his  hand  and  seal;  and,  as  far  as  was  necessary  to 
enable  the  deputy  to  act  against  individuals,  unquestionably  the  solemnities  of 
a  deed  were  requisite  to  constitute  him  a  deputy  collector.  But  the  demand 
in  this  action  is  for  money  received  by  him,  and  not  paid  over,  and,  surely,  a 
deputation  of  a  less  formal  kind  would  have  enabled  him  to  bind  his  principal 
as  to  the  actual  receipt  of  money ;  so  that  the  words  of  the  condition  do  not 
necessarily  imply  a  deputation  by  deed.  He  is  expressly  authorized,  in  this 
twentieth  section,  to  act  for  himself  in  collecting  the  revenue,  and  he  could, 
therefore,  act  by  his  servant  or  deputy,  constituted  in  a  less  solemn  way  than 
by  deed,  so  far  as  to  involve  himself  with  the  government. 

But  if  a  deed  is  to  be  implied  from  the  condition,  surely  not  this  particular 
deed ;  and  though  a  deed  of  a  date  antecedent  to  the  bond  is  to  be  implied,  it 
may  have  preceded  it  by  a  month,  and  yet  the  act  and  the  condition  of  the 
bond  both  be  complied  with.  But  what  form  shall  be  presumed  or  implied  to 
the  deed  ?  Why  may  it  not  have  been  several  as  to  each  county,  or  have  com- 
prised two  or  more!  and  why  may  not  a  dozen  deeds,  of  the  very  date  and 
form  of  this,  have  been  in  existence  at  the  same  time}  A  defendant  who,  like 
the  present,  places  his  defense  upon  the  very  highest  stretch  of  legal  rigor, can- 
not complain  if  he  has  the  same  measure  meted  out  to  himself. 

§  733.  An  interlineation  enlarging  the  district  as  to  which  a  depviation  to  an 
office  is  made  does  not  imply  a  revocation  of  the  original  appointment. 

But  if  this  ground  is  to  be  got  over,  and  we  are  to  consider  the  bearing  of 
the  facts  pleaded  upon  the  law  of  the  case,  we  then  say  that  they  imply  no 
revocation  of  the  deputation  to  Ustick,  against  which  this  defendant  entered 
into  the  contract  of  indemnity.  It  is  the  intent  that  gives  effect  to  the  acts  of 
parties ;  nothing  was  further  from  the  minds  of  the  parties  here  than  the  dis- 
tinction of  the  power  of  Ustick,  as  to  the  eight  counties,  at  the  time  of  this 
interlineation.  The  plea  avers  no  such  intent,  and  as  well  might  a  delivery  of 
a  deed  for  perusal  be  tortured  into  a  surrender  and  extinction  of  it,  and  its  re- 
turn into  a  revocation,  as  the  acts  of  these  parties  respecting  this  interlineation 

824 


RELEASE  OF  SURBTIEa— ALTERATIONS  AND  ERASURES,     §784. 

be  constraed  into  a  revocation  and  redelivery.  IfoJi  constat^  from  anything 
that  appears  in  the  plea,  that  the  paper  ever  passed  from  the  hands  of  the 
party  legally  holding  it.  It  was  nnnecessary,  upon  the  facts  stated,  that  it 
shoidd  so  pass ;  in  fact,  no  redelivery  is  averred  in  the  plea,  nor  any  one  of  the 
formalities  necessary  to  re-execution.  It  cannot  be  denied  that  this  part  of  the 
defense  savors  too  mnch  of  a  perversion  of  the  solemnities  and  rules  of  the  law. 
It  is  a  catch  upon  the  unwary,  an  effort  to  attach  to  men's  acts  consequences 
which  are  directly  negatived  by  their  intentions. 

§  734.  The  identity  of  a  deed  of  appointment  to  office  is  not  destroyed  hy  in- 
terlining other  territory. 

As  to  the  idea  of  the  identity  of  this  instrument  being  destroyed  by  the  in- 
terlineation, we  consider  it  as  springing  out  of  an  incorrect  view  of  the  nature 
of  the  instrument  and  of  the  circumstances  that  fix  its  identity.  It  is  not  one 
entire  thing,  but  a  several  deed  for  each  county.  A  deputation  as  to  the  county 
of  A.  is  not  a  deputation  as  to  the  county  of  B.,  although  written  on  the  same 
paper,  and  comprised  within  the  same  words ;  it  is  as  much  a  several  deed  as 
to  each  county  as  if  written  on  several  sheets  of  paper;  as  much  as  a  policy 
of  insurance  is  the  several  contract  of  each  underwriter,  or  as  a  bond  would 
be  the  several  deed  of  as  many  individuals  as  executed  it,  if  it  be  so  ex- 
pressed, making  them,  if  such  be  the  letter  of  it,  severally  liable,  and  for  vari- 
ous sums,  no  one  for  another.  Interlining  another  county  then,  left  it  still  the 
original  deed  as  to  each  county  taken  severally,  and  only  operated  as  the  crea- 
tion of  a  new  power  as  to  another  county,  if,  in  fact,  as  there  is  no  averment  of 
a  subsequent  delivery,  it  was  anything  more  than  a  mere  nugatory  act.  Such 
is  certainly  the  good  sense  of  the  law  upon  the  subject,  and  it  is  supported,  we 
conceive,  by  respectable  opinions  and  by  adjudged  cases.  Chief  Baron  Gilbert, 
in  treating  on  this  topic,  observes,  ^'  But  if  any  immaterial  part  of  the  contract 
be  added  after  sealing  and  delivery,  as,  if  A.,  with  a  blank  left  after  his  name, 
be  bound  to  B.,  and  after  C.  is  added  as  a  joint  obligor,  this  does  not  avoid  the 
bond,  because  this  does  not  alter  the  contract  of  A.,  for  he  was  bound  to  pay 
the  whole  money  without  such  addition."  1  Loft's  Gilb.,  Ill ;  Ventris,  185. 
And  the  case  of  Zouch  v.  Clay,  which  he  quotes,  as  reported  in  Ventris, 
undoubtedly  sustains  his  doctrine,  for  there  the  court  overruled  the  plea  of  non 
est  factum  on  the  interlineation  on  the  ground  that  the  bond  remained  the  same 
as  to  him. 

In  this  case  the  bond  emphatically  remained  the  same  as  to  this  defendant, 
for  he  was  still  liable  only  as  to  the  eight  counties  and  no  more,  and  was  so 
guarded  as  to  make  it  impossible  that  the  interlineation  of  a  thousand  other 
counties  could  alter  or  increase  his  liability,  since  the  names  of  the  counties  are 
inserted  in  the  condition  specifically.  As  to  his  liability,  and  as  to  its  influence 
upon  the  power  conferred  in  the  eight  counties,  this  interlineation  was  alto- 
gether insignificant,  no  more  than  a  dash  of  the  pen,  and  could  have  done  him  no 
more  injury.  There  is  nothing  in  the  argument  which  would  attach  impor- 
tance to  it  on  the  ground  of  producing  difliculty  and  confusion  —  it  has  been  said 
even  impracticability  in  rendering  the  accounts  of  this  deputy.  It  is  begging  the 
question  and  urging  the  very  thing  as  a  difficulty  which  the  plaintiff  proffers  to 
execute.  He  claims  a  sum  collected  in  the  eight  counties  specified,  and  no  more, 
and  unless  he  can  prove  so  much  collected  in  the  eight  original  counties,  it  is 
very  clear  that  he  cannot  have  a  verdict.  But  is  he  to  be  prejudiced?  Is  he 
not  to  be  permitted  to  make  out  the  case  which  he  offers  to  prove?  Nor  is 
there  any  more  weight  in  the  argument,  that  "although  the  defendant  may 
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have  been  willing  to  indemnify  against  eight  counties,  it  does  not  follow  that  he 
would  undertake  to  indemnify  against  nine."  No  one  pretends  to  charge  him 
with  nine  counties.  Surely  there  was  nothing  in  the  contract  to  preclude  the 
plaintiff  from  extending  his  deputation  to  this  individual  over  his  whole  district 
had  he  thought  proper.  Could  a  separate  deed  as  to  the  ninth  county  have 
been  pleaded  as  a  defense?  There  is  no  charge  of  positive  injury  in  this  plea,  it 
will  be  observed,  nor  do  the  facts  admit  a  suspicion  of  fraudulent  intention. 
The  sole  effect  of  the  interlineation  was  to  confide  in  U.  to  collect  in  another 
county  without  giving  security.  The  defense  rests  upon  certain  inferences  from 
or  consequences  imputed  to  the  naked  act  of  interlining  the  word  "Willing- 
borough,"  without  even  averring  the  acts  necessary  to  make  the  instrument  a 
deed  as  to  that  county  or  the  intent  to  revoke  or  re-execute  the  deed  as  to  the 
residue.  To  us  it  appears  that  it  ought  no  more  to  affect  the  rights  of  the  par- 
ties than  interlining  the  name  of  a  region  beyond  the  Atlantic  or  a  mere  dash 
of  the  pen. 

§  735.  Zaw  qfrazures  discussed. 

On  the  subject  of  razures  we  would  remark  it  is  to  be  regretted  that  this  plea 
had  not  been  specially  demurred  to,  that  the  question  might  have  been  taken 
from  the  court  and  sent  to  the  jury.  There  is  no  doubt  that  they  might  have 
found  this  deed  several  in  its  nature  as  to  each  county,  and,  therefore,  unaffected 
by  the  addition  of  another.  The  tendency  of  the  decisions  has  been  to  carry 
such  questions  to  that  tribunal;  and,  notwithstanding  some  contrariety  of  dicta^ 
it  is  now  clearly  settled  that  a  razure  must  make  a  deed  void  or  it  is  immaterial, 
and,  therefore,  non  estfaci/um  is  held  to  be  the  proper  plea.  Chief  Justice  Holt 
has  declared  any  other  form  of  taking  advantage  of  a  razure  impertinent 
(6  Mod.,  215),  and  the  rule  is  not  now  to  be  doubted.  But  as  to  the  principle 
upon  which  a  razure  avoids  a  deed,  it  is  not  too  much  to  say  that  the  law  of 
the  subject  appears  to  have  got  into  some  confusion.  Modern  decisions,  par- 
ticularly of  our  own  courts,  lean  against  the  excessive  rigor  with  which  some 
writers  and  some  cases  disfigure  it.  In  the  case  of  Cutts  v.  The  United  States, 
1  Gall.,  69  (§§  22-25,  suprd)^  a  bond  that  had  been  canceled  and  mutilated,  the 
seal  torn  away  by  the  joint  act  of  the  defendant  and  the  plaintiff's  bailee,  was 
still  held,  and  rightly  held,  to  be  sustainable  as  the  deed  of  the  party.  In  the 
case  of  Speake  v.  United  States,  9  Cranch,  28  (§§  37-39,  supra\  a  bond  was 
sustained,  notwithstanding  the  striking  out  of  one  joint  and  several  co-obligor 
in  the  absence  of  the  others  and  the  insertion  of  another.  And  so  as  to  revenue 
bonds,  there  is  not  a  court  of  the  United  States  which  has  not  sustained  them 
against  the  plea  of  nan  est  factum^  notwithstanding  that  both  sum  and  parties 
have  been  inserted  after  the  execution  by  one  of  the  obligors,  and  this,  in  his 
absence,  because  the  contract  was  not  altered,  and  the  good  sense  of  the  law 
prevailed  against  its  technicalities. 

There  is  a  great  paucity  of  decisions,  in  modern  times,  on  the  subject  of 
razures  and  interlineations.  If  we  mount  to  its  origin,  we  find  it  in  the  year- 
books, and  in  Perkins,  who  cites  them,  given  as  the  ground  of  suspicion  and 
inquiry.  And  so,  unquestionably,  it  ought  to  be,  and  frauds  or  mutilations,  to 
which  the  parties  having  the  custody  of  deeds  are  privy,  cannot  be  taken  too 
strongly  against  them.  But  when  we  encounter  the  doctrine,  as  laid  down  in 
Pigot's  Case,  11  Coke,  27,  "  that  when  a  deed  is  altered  in  a  point  material,  by 
a  stranger,  without  the  privity  of  the  obligee,  even  by  drawing  a  pen  through 
the  midst  of  a  material  word,  that  it  shall  be  void,"  without  reference  to  the 
fraud,  privity  or  gross  negligence  of  the  obligor,  it  certainly  is  time  to  pause; 

826 


EELEASE  OF  SURETIES.—  ALTERATIONS  AND  ERASUREa  §  785, 

and  I  highly  approve  of  the  hesitation  of  mj  brother  Story,  in  Catts'  case,  as 
to  the  authority  of  Pigot's  case.  As  an  adjadication,  the  value  of  that  case 
should  be  limited  to  the  single  point,  '^  that  an  immaterial  interlineation,  without 
the  privity  or  command  of  the  obligee,  does  not  avoid  the  bond."  The  case  does 
Aot  call  for  the  decision  of  another  point,  for  it  is  upon  a  special  verdict,  and 
that  the  only  question  submitted.  Yet  the  reporter,  who  seldom  lets  an  oppor^ 
tunity  escape  him  that  furnishes  an  apology  for  exemplifying  his  indefatigable 
research,  makes  it  authority  for  a  score  of  positive  decisions,  and  the  introduc* 
tion  to  a  mass  of  law,  upon  questions  totally  distinct.  But  it  should  be  noted 
of  this  learned  judge  that  his  reports,  like  the  text  of  Littleton,  are  only  to  be 
•considered  as  the  occasion  or  excuse  for  displaying  his  acquirements  in  the  law 
learning  of  his  day,  and  expressing  his  opinions  upon  juridical  topics. 

It  is  certainly  true  that  some  of  the  decisions  in  the  books  have  carried  this 
doctrine  a  great  way.  As,  for  instance,  the  case  of  the  lease  of  the  Dean 
of  Pauls,  in  which  the  counterpart  expressed  a  rent  of  272.,  and  the  tenant 
altered  his  deed  from  262.  to  272.,  to  make  it  accord  with  the  counterpart  and 
the  true  contract  Yet  it  was  held  to  avoid  his  lease.  2  Eoll.  Abr.,  29 ;  Cro« 
Eiiz.,  627.  But  the  utmost  that  can  be  made  of  these  cases  is  that  they  apply 
to  those  instances  in  which  the  deed  is,  necessarily,  an  entire  thing;  and  the 
reason  assigned  is  that  the  witness  can  no  longer  testify  to  the  deed  as  the  deed 
which  he  saw  delivered.  Surely,  this  reason  is  not  applicable  to  the  present 
case;  for,  let  the  witness  be  examined  upon  this  instrument  as  to  the  county 
of  A.,  as  introductory  to  the  proof  of  the  money  collected  in  A.,  and  so  on  as 
to  the  counties  of  B.,  C.  and  D.,  and  what  is  to  prevent  his  proving  the  execu- 
tion of  this  deed?  That  which  may  just  as  well  have  been  executed  in  as 
many  detached  sheets  of  paper  as  there  are  counties  certainly  has  nothing  of 
necessary  entirety  or  indivisibility  in  its  nature.  Any  other  rule,  as  applied 
to  this  case,  would,  we  conceive,  be  permitting  frauds  to  be  covered  by  a  prin- 
ciple which  was  intended  to  prevent  frauds. 

Certificate  for  the  defendant. 

UNITED  STATES  v.  CORWINB. 
(Circuit  Ck>urt  for  Ohio:  1  Bond,  889-845.    1860.) 

Opinion  by  the  Coubt. 

Statement  of  Facts. —  This  is  an  action  of  debt  against  Richard  M.  Cor^ 
wine,  John  A.  Corwine  and  Wm.  Wiswell,  Jr.,  as  the  sureties  of  Waldo  Putnam 
Craig  and  William  Eussell  Eighter.  There  is  a  general  demurrer  to  the  dec- 
laration on  which  the  questions  submitted  to  the  court  are  presented.  The 
declaration  avers  that  on  November  13,  1856,  the  defendants  executed  a  bond 
to  the  United  States,  in  the  penalty  of  |75,000,  to  be  void  on  the  condition 
that  the  said  Craig  and  Righter  should  faithfully  fulfil  their  written  contract  of 
the  same  date,  whereby  they  agreed  to  open  a  straight  ship  channel  at  the  out- 
let of  the  Mississippi  river,  known  as  the  Pass  de  VOutre^  to  a  depth  of  twenty 
feet,  throughout  a  well  defined  width  of  three  hundred  feet,  to  the  deep  water 
of  the  Gulf  of  Mexico,  and  keep  the  same  open  to  the  same  width  and  depth 
for  a  period  of  four  and  a  half  years  from  the  time  of  the  completion  and  ac- 
ceptance of  the  work.  It  is  further  averred  that  by  the  said  contract  Craig 
and  Bighter  were  to  finish  the  work  within  fifteen  months  from  the  said  No- 
vember 13,  1856,  and  that  upon  its  completion  to  the  satisfaction  of  the  secre- 
tary of  war,  the  United  States  was  to  pay  them  $125,000.    The  declaration 
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atso  avers  that,  in  consideration  of  the  agreement  of  said  Oraig  and  Bigbter 
to  keep  open  the  said  channel  as  above  stated,  the  United  States  agreed  to  pay 
them  $86,000  for  the  period  of  fonr  and  a  half  years,  and  at  the  same  rate  for 
the  further  time  they  should  keep  said  channel  open,  until  the  appropriation 
for  that  purpose  should  be  exhausted.  It  is  also  recited  as  a  part  of  said 
loontract,  that  in  order  to  determine  whether  the  agreement  to  keep  open  the 
said  channel  had  been  complied  with,  the  secretary  of  war  should  appoint  an 
officer  or  officers  to  examine  the  work  at  such  time  as  he  might  deem  neces- 
sary; and  that,  if  the  secretary  should  be  satisfied  from  the  report  of  such  ex- 
aminations that  the  channel  had  been  eonstantly  maintained  of  the  width  and 
depth  before  stated,  at  the  expiration  of  one-third  of  said  period  of  four  and  a 
half  years^  eighty  per  cent,  of  one-third  of  the  amount  of  the  contract  to  keep 
said  channel  open  was  to  be  paid  to  said  Craig  and  Kighter,  and  one-third  more 
at  the  expiration  of  two-thiixls  of  the  said  time,  and  the  balance  at  the  end  of 
said  four  and  a  half  years. 

The  declaration  then  avers  that  Craig  and  Kighter  proceeded  to  execute  said 
contract  to  open  said  channel;  and  that  on  September  10,  1S58,  they  had 
opened  the  same  at  the  width  of  three  hundred  feet  and  with  the  depth  of 
eighteen  feet ;  and  that  on  that  day  the  work  was  accepted  by  the  secretary  of 
war,  and  the  contract  price  of  $125,000  was  then  paid  in  full.  The  breach 
of  the  condition  of  the  bond  as  assigned  is  that  Craig  and  Righter,  since  the 
said  September  10,  1858,  have  not  kept  the  said  channel  open  with  a  width  of 
three  hundred  feet  and  the  depth  of  eighteen  feet,  and  that  thereby  an  action 
has  accrued  against  the  defendants,  as  the  sureties  of  Craig  and  Bighter.  The 
second  count  of  the  declaration  is  upon  a  bond  which  recites  a  contract  identi- 
cal with  that  set  forth  in  the  first,  with  the  exception  that  it  refers  to  the  open- 
ing of  another  channel  at  the  mouth  of  the  Mississippi  There  is,  of  course, 
no  occasion  for  the  separate  consideration  of  the  two  counts. 

It  is  not  my  purpose  to  examine  all  the  points  of  exception  to  the  declaration 
urged  in  support  of  the  demurrer.  There  is  one  which,  in  my  judgment,  is^ 
conclusive  as  to  the  plaintiffs  right  to  recover  against  these  defendants  on  the 
cause  of  action  set  out  in  the  declaration.  The  point  of  this  exception  may  be 
stated  thus:  That  the  declaration  shows  on  its  face  that  Craig  and  Righter 
did  not  perform  their  agreement  for  opening  the  channel,  according  to  its- 
terms,  and  that  the  government  accepted  the  work  with  a  channel  of  only 
eighteen  feet  in  depth,  instead  of  twenty,  as  required  by  the  contract,  without 
any  averment  that  the  defendants  had  any  knowledge  of  or  assented  to  such 
modification.  On  this  ground,  it  is  insisted,  the  sureties  in  the  bond  are 
relieved  from  all  liability,  and  that  this  action  cannot  be  maintained  against 
them. 

§  736.  If  the  government  accepts  a  work  for  the  execution  of  which  a  hand 
was  ffivetij  a  surety  therein  is  discharged. 

The  contract,  as  has  been  stated,  obligated  Craig  and  Righter  to  make  the- 
channel  of  a  specifi.ed  width  and  depth,  and  keep  it  open,  of  that  width  and 
depth,  for  four  and  a  half  years  from  the  time  of  the  acceptance  of  the  work 
by  the  secretary  of  war.  The  defendants  became  their  sureties  in  a  bond  con- 
ditioned for  the  faithful  performance  of  these  stipulations.  The  work  was 
accepted  by  the  secretary  of  war  and  paid  for  in  full,  as  if  completed  according 
to  the  contract.  The  government  had  a  right  to  forego  the  terms  of  the  con- 
tract in  regard  to  the  depth  of  the  channel,  and  to  accept  one  of  less  depth.  Im 
doing  this  the  obligation  of  the  contract  as  to  the  dimensions  of  the  channel 
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was  at  an  end,  both  as  to  the  principals  and  the  sureties,  and  the  government 
was  estopped  from  asserting  any  claim  for  a  violation  of  that  part  of  the  con- 
tract. It  was,  in  effect,  the  substitution  of  a  new  contract  for  that  originally 
entered  into  by  the  parties.  But  it  is  claimed  that  the  defendants,  as  sureties, 
are  liable  upon  the  averment  in  the  declaration  that  Craig  and  Righter  failed 
to  keep  open  the  channel  as  accepted  by  the  United  States.  There  seems  to  be 
^m  incongruity  between  the  contract  set  out  in  the  declaration  and  the  aver- 
ment of  its  breach.  In  other  words,  the  declaration  averS  a  breach  of  a  con- 
tract, for  the  performance  of  which  these  defendants  contracted  no  obligation 
as  sureties.  Their  undertaking  was  that  a  channel  twenty  feet  in  depth,  made 
in  all  respects  according  to  the  requirement  of  the  contract,  should  be  kept  open 
for  a  specified  time.  The  United  States  waived  that  part  of  the  contract  which 
specified  the  depth  of  the  channel,  and  accepted  the  work  with  a  channel  of  a 
less  depth.  The  sureties  are  in  no  sense  parties  to  this  arrangement,  and  there- 
fore not  bound  by  it. 

§  787.  Natwte  and  limits  of  the  Uability  of  a  surety. 

There  is  no  principle  better  settled  than  that  a  surety  is  not  bound  beyond 
the  terms  of  his  contract  and  that  his  liability  cannot  be  extended  or  enlarged 
by  implication ;  and  any  change  in  its  terms,  unless  expressly  assented  to  by 
him,  releases  him  from  his  legal  responsibility.  This  is  familiar  law ;  so  long 
and  so  well  settled  that  it  is  not  necessary  to  cite  the  numerous  cases  by  which  it 
is  sustained.  Its  application  to  the  present  case  is  so  apparent  as  not  to  admit 
of  doubt  or  controversy.  As  already  stated,  these  defendants,  as  sureties^ 
g^rantied  that  Craig  and  Righter  should  maintain  a  channel  of  a  specified 
depth.  The  bond  to  which  they  were  parties,  though  executed  at  the  same 
date  of  the  execution  of  the  contract,  could  not  take  effect,  so  far  as  it  related 
to  keeping  the  channel  open,  until  the  channel  was  excavated  as  required  by 
the  contract.  The  averment  of  the  declaration,  however,  is  that  such  a  chan- 
nel has  not  been  made,  and  was  not  insisted  on  by  the  government.  It  follows, 
as  an  inevitable  conclusion,  that  the  condition  on  which  alone  the  sureties  be* 
came  bound  for  the  maintenance  or  continuance  of  the  channel,  and  on  which 
their  obligation  was  to  attach,  did  not  occur.  There  never  was  a  channel  of 
twenty  feet  depth,  and  their  undertaking  to  keep  it  open  was  never  operative^ 
and  is  of  no  obligation  on  them.  The  contract  provided  that  the  work  should 
he  inspected  by  an  officer  to  be  appointed  by  the  secretary  of  war;  and  if  it 
appeared  from  his  report  *'  that  the  work  has  been  properly  executed,  and  that  a 
straight  channel  of  the  above  width  and  depth  actually  exists,"  it  was  to  be 
paid  for;  but  if  it  should  be  found  ^Hhat  the  work  had  not  been  completed 
agreeably  to  the  contract,"  the  contractors  were  to  receive  no  pay  for  what 
they  had  done.  It  is  clear,  therefore,  that  the  acceptance  of  the  work  by  the 
government  before  a  channel  was  opened,  as  required  by  the  contract,  left 
nothing  on  which  the  guaranty  of  the  sureties  could  operate. 

This  view  would  seem  to  be  decisive  of  the  question  raised  on  this  demurrer^ 
and  it  is  not  a  material  inquiry  whether  the  interference  of  the  government,  and 
its  acceptance  of  the  work  not  executed  according  to  the  contract,  kould  affect^ 
injuriously  or  otherwise,  the  interests  of  the  sureties.  The  only  ground  on 
^nrbich  it  is  claimed  that  the  sureties  are  liable  is,  that  the  acceptance  of  the 
iTV^ork  in  its  incomplete  state  has  not  placed  them  in  any  worse  condition  than 
if  the  contract  had  been  strictly  complied  with,  and  that  their  liability  on  their 
andertaking  that  the  channel  should  be  kept  open  continues  unaffected  by  the 
act  of  the  government.    The  first  reply  to  this  assumption  is,  that  any  change 
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in  the  terms  or  obligation  of  a  surety,  without  his  consent,  releases  him  from 
liability.  And  it  is  well  settled  that  this  principle  applies,  even  in  cases  where 
a  modification  of  the  contract  is  favorable  to  the  sureties.  But  in  this  case,  if 
it  be  conceded  that  the  government  had  a  right  to  waive  a  strict  performance 
of  this  contract  on  the  part  of  Craig  and  Righter,  and  to  insist  on  the  contin- 
ued legal  liability  of  the  sureties,  for  the  reason  that  they  were  not  injured  by 
the  act  of  the  government,  the  facts  will  not  sustain  the  position.  Their  obli- 
gation was  that  the  contractors  should  keep  open  a  channel  of  the  depth  of 
twenty  feet.  !Now,  it  needs  no  argument  to  prove  that  a  channel  of  only 
eighteen  feet  in  depth  would  be  much  more  liable  to  fill  up  or  become  obstructed 
than  if  it  were  twenty  feet  deep.  The  pressure  of  the  water  being  so  much 
greater  in  the  latter  case,  the  probabilities  that  the  channel  would  fill  up  would 
be  greatly  lessened ;  in  a  word,  there  is  a  palpable  difference  in  an  undertaking 
to  maintain  an  open  channel  made  to  the  depth  of  twenty  feet,  and  one  but 
eighteen  feet  deep. 

I  will  only  add  that  while,  in  my  judgment,  the  law  of  the  case  is  with  these 
defendants,  and  am  clear  that  this  action  cannot  be  maintained  against  them,  I 
am  equally  clear  that  no  claim  of  justice  is  invaded  by  holding  them  to  be  ex- 
empt from  liability.  Under  the  circumstances  of  the  case,  an  opposite  con- 
clusion would  operate  inequitably  on  them.  There  was  a  moral  obligation  on 
the  government  to  protect  the  rights  of  these  sureties  as  far  as  practicable, 
without  a  sacrifice  in  its  own  interest.  Under  the  contract,  the  government 
was  not  bound  to  pay  anything  for  the  work,  unless  it  was  completed  accord- 
ing te  the  terms  of  the  contract.  If,  without  consulting  the  sureties,  it  was 
deemed  expedient  to  pay  the  full  contract  price  for  the  excavation  of  a  channel 
but  partially  made,  they  are  fully  justified  in  asserting  their  exemption  from 
liability.  And  it  would  be  a  most  rigorous  application  of  law  that  would  en- 
force the  payment  of  the  penalty  of  their  bond.  But  without  further  discus- 
sion of  the  points  presented  on  this  demurrer,  I  am  led  unhesitatingly  te  the 
conclusion  that  it  must  be  sustained. 

CRAWFORD  V.  DEXTER. 
(District  Court  for  Nevada:  5  Sawyer,  201-305.    187a) 

Statebcbnt  of  Facts. — Dexter  was  a  sub-mail  contractor  under  one  Smith. 
Plaintiff  is  the  assignee  in  bankruptcy  of  Uilrick.  Dexter  entered  into  a  con- 
tract with  Uilrick  and  Wright,  under  which  the  latter  were  to  receive  $1,800 
per  annum  for  carrying  the  mail  over  a  certain  route  once  a  week.  The  in- 
terest of  Wright  was  transferred  to  Uilrick  before  the  bankruptcy  of  the 
latter.  Dexter  entered  into  a  bond,  with  five  sureties,  for  the  faithful  per- 
formance of  the  contract  on  his  part.  Uilrick,  and  after  his  bankruptcy  his 
assignee,  performed  the  contract  on  his  part,  and  this  suit  is  brought  on  the 
bond  to  recover  $2,650.  After  the  execution  of  the  bond,  a  new  agreement 
was  made,  by  which  the  mail  service  was  changed  to  three  times  a  week,  and 
the  compensation  was  to  be  proportionally  increased.  The  chief  defense  to 
the  suit  was  that  changes  were  made  in  the  bond  after  it  was  executed,  there 
being  an  interlineation  of  ^'  Adam  E.  Smith  "  as  one  of  the  two  parties  who 
were  to  pay,  and  upon  the  payment  by  them  Dexter  was  to  pay  Uilrick  and 
Wright.  The  other  alteration  was  that  on  the  margin  was  written  an  agree- 
ment by  Dexter  not  to  run  a  competing  coach  for  passengers  during  the  time 
covered  by  the  contract.    It  was  conceded  that  the  alteration  was  made  by 
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inirick's  attorney  withoat  any  fraadalent  intention  on  his  part  or  that  of  his 
principal.     Further  facts  appear  in  the  opinion  of  the  court. 

Opinion  by  Hillykb,  J. 

On  the  argument,  counsel  for  plaintiff  admitted  that  the  defendants  are  not 
liable  on  this  bond  for  anything  more  than  $883.33,  the  amount  due  from 
Dexter  to  UUrick  under  the  first  agreement,  for  a  weekly  mail  service  at 
■$1,800  a  year.  The  defendants  resist  any  recovery  against  them  upon  two 
grounds,  the  first  of  which  is,  that  at  the  time  the  tri-weekly  service  began 
there  was  a  new  agreement  made,  to  which  the  bond  has  no  reference.  The 
testimony,  however,  does  not  support  this  position.  It  appears  from  UUrick's 
testimony  that  the  compensation  for  carrying  the  maU  two  times  more  a  week 
than  he  had  at  first  contracted  to  do  was  measured  by  the  first  agreement; 
and  as,  under  the  first  agreement,  Ullrick  was  to  receive  $1,800  per  year  for 
one  service  per  week.  Dexter  further  agreed  upon  Uilrick's  undertaking  the 
tri-weekly  service  to  pay  him  $1,800  for  each  additional  trip  in  excess  of  one 
a  week.  The  new  contract  was  not  a  substitute  for  the  old,  but  a  contract  dis- 
tinct from  it,  providing  for  a  new  mail  service  at  a  compensation  measured  by 
that  provided  in  the  first  contract.  The  sureties,  therefore,  are  not  released  by 
Dexter  making  the  further  agreement. 

§  738*  AUeratians  in  a  bond  made  hy  the  obligee  or  his  agent  after  the  execur 
tion  of  the  instrument  will  not  vitiate  the  bond  if  they  are  imma/teriaL  and  do 
not  prejudice  the  rights  or  interests  of  the  Migors. 

The  second  ground  is  that  the  sureties  are  discharged  from  all  liability  by 
reason  of  the  interlineations  altering  the  bond  after  its  execution.  The  sub- 
stance of  the  rule  on  this  point  is  stated  in  Smith  v.  United  States,  2  Wall., 
219  (§§  723-728,  supra\  as  follows:  "Any  variation  in  the  agreement  to 
which  the  surety  has  subscribed,  which  is  made  without  the  surety's  knowl- 
edge or  consent,  and  which  may  prejudice  him,  or  which  may  amount  to  a 
substitution  of  a  new  agreement  for  the  one  he  subscribed,  will  discharge  the 
surety."  Because  he  can  then  well  say :  "  I  came  not  into  this  contract."  If, 
then,  the  alterations  do  not  prejudice  the  defendants,  and  do  not  amount  to  a 
substitution  of  a  new  contract  for  the  old  one,  the  sureties  are  not  thereby  re- 
lieved from  liability.  An  immaterial  alteration,  though  made  by  the  obligee 
himself,  will  not  destroy  the  bond.  Both  of  the  alterations  occur  in  the  pre- 
amble or  introductory  part  of  the  condition  of  the  bond,  in  which  is  stated  the 
terms  of  the  agreement  between  Dexter,  the  principal,  and  UUricic,  the  obligee, 
to  secure  the  due  performance  of  which,  on  Dexter's  part,  the  bond  was  given. 
The  condition  following  thid  recital  of  the  agreement  is,  that  if  Dexter  "  pays 
all  sums  of  money  as  they  may  become  due,  according  to  the  terms  of  said 
oontract,"  then  the  bond  shall  be  void.  Whatever  the  change  in  the  recital  of 
the  agreement,  the  condition  remained  the  same,  and  hence  such  change  would 
bo  immaterial,  unless  it  in  some  way  affected  the  terms  of  the  contract  in 
respect  to  the  time  or  manner  of  the  payments  to  be  made  by  Dexter  to 
UUrick. 

But  neither  of  the  interlineations  do  so  affect  the  contract.  They  do  not, 
in  any  manner,  change  the  rights,  duties  or  obligations  of  any  of  the  parties 
under  the  instrument.  The  name  "  Adam  E.  Smith,"  as  interlined,  may  seem, 
at  first  view,  to  change  the  terms  of  the  contract  in  respect  to  the  persons 
from  whom  Dexter  might  receive  the  money.  But,  when  we  know  the  situa- 
tion of  the  parties  when  the  agreement  was  made,  it  does  not  do  so.  Adam 
£.  Smith  was  the  first  or  original  contractor  with  the  government,  Dexter  a 
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Sttbcontraotor  under  him,  and  XJllriok  ander  Dexter.  The  money  to  be  re* 
ceived  by  Dexter  was  the  money  dae  from  the  government  for  the  particular 
mail  service  undertaken  by  UUrick.  Until  it  came  into  his  hands,  whether 
directly  from  the  United  States  or  through  Adam  £.  Smith  or  any  other  person 
whatsoever,  neither  he  nor  his  sureties  could  become  liable  to  Ullrick  on  the 
bond.  Before  the  name  of  Adam  E.  Smith  was  interlined  this  recital  read, 
that  Dexter  had  agreed  to  pay  the  money  qaarterly,  ^^or  as  the  same  may  be 
received  from  the  United  States  or  bv  said  T.  W.  Dexter."  This  would  include 
a  receipt  of  the  money  directly  from  the  United  States  or  from  any  person, 
and  by  the  condition  the  liability  attached  only  when  the  particular  money 
came  into  the  hands  of  Dexter.  Thus  this  alteration  in  no  manner  prejudiced 
the  makers  of  the  bond  or  changed  the  legal  effect  of  that  instrnm^it. 

The  second  alteration  does  not  purport  to  be  a  recital  of  any  portion  of  the 
agreement  referred  to  in  the  condition  of  the  bond  and  has  no  possible  effect  on 
the  liability  of  the  obligors.  It  is  an  independent  covenant  by  Dexter  not  to 
put  any  opposition  on  Ullrick's  mail  route,  and  seems  to  be  an  afterthought  of 
Ullrick's  which  was  inserted  in  the  bond  by  the  attorney  instead  of  in  the 
agreement  where  it  properly  belonged.  At  cdl  events,  so  long  as  the  condition 
of  the  bond  remained  unchanged  the  insertion  of  this  stipulation  was  imma- 
terial.  The  condition  of  the  bond  refers  only  to  the  payment  of  the  money 
as  it  fell  due  by  the  terms  of  the  contract,  and  the  obligors  have  no  concern 
with  any  part  of  the  agreement  except  that  which  fixes  the  time  when  the 
money  must  be  paid  by  Dexter.  Clearly  no  recovery  could  be  had  on  this 
bond  for  any  breach  of  Dexter's  contract  not  to  run  any  stage  on  the  route  of 
Ulli*ick.    There  must  be  judgment  for  plaintiff. 


GAUSSEN  V.  UNITED  STATES. 
(7  Otto,  584-6M.    1878.) 

Erbor  to  U.  S.  Circuit  Court,  District  of  Louisiana. 

Statement  of  Facts. —  This  was  a  suit  against  the  sureties  of  Barrett,  col- 
lector of  the  port  of  New  Orleans.  Tbe  defense  was,  first,  a  general  denial ; 
second,  that  the  bond  had  been  rendered  void  by  the  action  of  the  government 
in  imposing  on  Barrett  other  and  extra  duties  apart  from  the  regular  duties  of 
bis  office  in  the  disbursement  of  large  sums  of  money  for  varions  purposes; 
third,  that  Barrett  died  about  1846  in  possession  of  a  large  estate,  out  of  which 
the  bond  in  question  might  easily  have  been  paid,  and  would  have  been  so  paid 
but  for  the  laches  of  the  officers  of  the  government.  The  two  last  defenses 
were  made  by  special  pleas,  which  upon  motion  were  stricken  out.  There  was 
judgment  for  the  plaintiff.     Further  facts  appear  in  the  opinion  of  the  court. 

Opinion  by  Mr.  Justicb  Strong. 

This  suit  was  founded  upon  the  bond  of  a  collector  of  customs,  tbe  condition 
of  which  is  that  he  had  truly  executed  and  discharged,  and  should  continue  to 
execute  and  discharge,  all  the  duties  of  the  office  of  collector  according  to  law; 
and  the  breach  assigned  was  that  he  had  failed  to  account  for  and  pay  over 
the  money  received  by  him  in  his  official  capacity  as  collector.  The  defendant's 
testator  was  a  surety  in  the  bond,  but  that  is  an  immaterial  fact  in  the  case,  for 
nothing  is  plainer  than  the  rule  that  a  surety  in  a  bond  is  liable  to  the  same 
extent  to  which  his  principal  is  liable  by  force  of  the  bond. 
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§  739.  Laches  of  got>ernment  officers  eonstUutes  no  har  to  a  jvdgmerU  (igainBt 
the  sureties  of  a  collector  of  a  port 

A  general  denial  having  been  interposed  to  the  plaintiff's  petition,  the  de- 
fendant added  two  special  pleas,  which,  upon  motion,  the  circuit  court  ordered 
to  be  stricken  out,  and  this  order  is  now  assigned  as  error;  An  examination  of 
the  pleas  stricken  out,  however,  satisfies  us  that  they  were  plainly  impertinent. 
They  aver  nothing  that  constitutes  either  a  total  or  even  a  partial  defense. 
The  second  alleges,  in  effect,  laches  on  the  part  of  the  government,  in  failing 
to  assert  its  claim  against  other  sureties  in  the  bond,  whereby,  it  is  averred^ 
the  liability  of  defendant's  testator,  if  it  ever  existed,  was  discharged.  But 
laches  of  the  officers  or  agents  of  the  government  is  confessedly  no  bar  to  the 
assertion  of  its  rights.  This  is  admitted  by  the  plaintiff  in  error,  and  it  has 
not  been  contended  in  argument,  as  it  could  not  have  been  successfully,  that 
delay  or  neglect  in  prosecuting  its  claims  against  the  co-sureties  of  the  defend* 
ant's  testator  is  any  bar  to  this  suit. 

§  740*  The  imposition  upon  an  officer  of  other  dtUies  does  not  relieve  his 
securities  from  liahility  for  his  due  discharge  of  those  duties  for  which  they 
originally  became  bound. 

The  first  special  plea  requires  a  more  minute  examination.  It  was,  in  effect, 
that  the  obligation  of  the  bond  had  been  discharged,  not  directly,  but  because 
the  principal  obligor  had  been  required  to  perform  and  had  performed  duties 
additional  to  those  which  pertained  by  law  to  his  office  when  the  bond  was 
made.  It  does  not  aver  that  the  additional  duties  changed  the  character  of 
the  office,  or  increased  the  responsibility  of  the  collector  for  the  money  re- 
ceived by  him  as  collector  of  customs.  How,  then,  the  requisition  of  duties 
not  inconsistent  with  accounting  for  and  paying  over  money  received  by  him 
as  collector  of  customs  can  operate  to  release  his  bond  is  quite  incomprehensible. 
If  it  be  conceded,  as  it  may  be,  that  the  addition  of  duties  different  in  their 
nature  from  those  which  belonged  to  the  office  when  the  official  bond  was 
given  will  not  impose  upon  an  obligor  in  the  bond,  as  such,  additional  responsi- 
bilities, it  is  undoubtedly  true  that  such  an  addition  of  new  duties  does  not 
render  void  the  bond  of  the  officer  as  a  security  for  the  performance  of  the 
duties  at  first  assumed.  It  will  stUl  remain  a  security  for  wlmt  it  was  cnriginally 
given  to  secure.  And  it  is  noticeable  that  most  of  the  allegations  in  the  plea  of 
extra-official  expenditures  and  disbursements  required  of  the  collector  (for 
example,  payments  to  other  collectors  and  surveyors  of  other  collection  districts, 
payments  to  other  government  officers,  payments  for  the  construction  of  a  new 
marine  hospital,  and  for  the  maintenance  and  supply  of  existing  hospitals  and 
light-houses  and  vessels  of  the  revenue  and  naval  service)  are  averments  of  con* 
duct  and  requirements  which  the  collector  was  under  legal  obligations  to  observe 
and  obey  when  the  bond  in  suit  was  made.  The  act  of  congress  of  March  2, 
1799,  c.  2,  sec.  21  (1  Stat,  644),  made  it  the  duty  of  collectors  to  '^pay  to  the 
order  of  the  officer  who  shall  be  authorized  to  direct  the  payment  thereof,  the 
whole  of  the  moneys  which  they  may  respectively  receive  "  by  virtue  of  the  act. 
All  payments  and  disbursements  of  money  received  by  the  collector  in  his  offi- 
cial capacity,  if  made  as  charged  in  the  plea,  by  direction  of  the  government, 
were  therefore  strictly  within  the  range  of  his  official  duty. 

§  741.  Neither  a  collector  of  aport^  nor  his  sureties,  are  responsible  by  virtue, 
of  his  bond  for  money  which  the  former  received,  btU  not  in  his  official  capacity. 

The  remaining  reason  given  by  the  plea  in  support  of  the  averment  that  the 
bond  had  been  avoided  is,  that  the  collector  was,  during  his  official  term^ 
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required  to  receive  and  disburse  large  sums  of  money  which  the  law  did  not  re- 
quire him  to  receive  and  disburse  as  collector,  as  appeared  by  the  official  accounts^ 
filed  by  the  plaintiff  in  the  suit.  But  how  that  fact,  if  it  was  a  fact,  could 
operate,  even  in  favor  of  a  surety,  to  release  him  from  the  obligation  of  the 
official  bond,  we  find  ourselves  unable  to  perceive.  Such  an  effect  has  not  been 
claimed  in  the  argument  for  the  plaintiff  in  error.  It  is  doubtless  true  that 
neither  the  surety  nor  his  principal  is  responsible,  by  virtue  of  the  bond,  for 
money  which  the  collector  received,  not  as  collector, —  money  which  his  office 
did  not  require  him  to  receive  or  disburse;  but  this  suit  was  brought  to  enforce- 
no  such  responsibility.  The  surety  may  not  be  liable  for  a  failure  of  his  prin- 
cipal to  account  for  such  money;  yet  if  he  is  not,  it  does  not  follow  that  he  is 
not  bound  by  his  bond  to  respond  for  his  principal's  default  to  account  for 
money  received  in  his  official  character.  Eequiring  a  person  who  is  a  collector 
of  customs  to  receive  a  sum  of  money  and  apply  it  in  discharge  of  some  liability 
of  the  government  entirely  outside  of  his  ordinary  employment,  for  example,  to- 
pay  debentures,  may  impose  a  new  duty  upon  him,  but  it  leaves  his  office,  as 
collector,  untouched  and  his  accountability  in  it  unimpaired.  This  is  quite  con- 
sistent with  the  doctrine  which  we  admit,  that  if,  after  an  official  bond  has  been 
signed,  the  nature  of  the  office  be  changed  by  law,  the  bond  ceases  to  be  oblig- 
atory. In  such  a  case  the  office  is  no  longer  the  same,  within  the  meaning  of 
the  bond.  Converse  v.  United  States,  21  How.,  463.  It  follows  from  these 
considerations  that  neither  of  the  special  pleas  set  up  anything  which  amounted 
to  a  defense  to  the  action.  The  facts  averred  exhibited  no  discharge  of  the 
defendant's  testator  from  the  obligation  of  the  bond,  nor  did  they  tend  to  show 
that  he  was  not  responsible  for  the  collector's  neglect  to  account  for  and  pay 
over  whatever  money  he  had  received  as  collector.  There  was  no  error,  there- 
fore, in  striking  out  the  pleas  as  impertinent,  and  in  refusing  to  receive  evidence 
to  suppori^  them.  Holding  this  opinion,  we  are  not  called  upon  to  inquire 
whether  the  money  received  and  disbursed  by  the  collector,  ^'  as  appearing  by 
the  official  accounts  filed  by  the  plaintiff  in  the  suit,"  was  all  money  which  it 
was  his  duty  to  receive  and  disburse  as  collector.  And  we  are  not  to  be  under- 
stood as  assenting  to  the  claim  that  some  part  of  it  was  not.  On  this  subject 
see  Broome  v.  The  United  States,  15  How.,  143  (§§  552-556,  supra). 

§  742.  Payment  of  money  in  pursuance  of  the  orders  of  the  secretary  of  the 
treasury  is  in  the  line  of  duty  of  a  collector  of  a  port. 

The  next  assignment  of  error  requiring  attention  is,  that  the  court  refused  to- 
charge  the  jury,  if  they  found  from  the  evidence  the  secretary  of  the  treasury 
required  the  collector  to  use  the  money  received  by  him  in  the  redemption  of 
treasury  notes,  that  such  requirement  was  an  important  and  material  change  of 
the  duties,  functions  and  employment  of  the  collector  as  required  by  law,  and 
discharged  the  sureties  in  his  official  bond  from  all  liability  for  his  subsequent 
official  misconduct.  Enough  has  already  been  said  to  show  that  such  a  charge 
should  not  have  been  given.  By  the  act  of  1799,  to  which  we  have  referred,  it 
was  made  the  official  duty  of  the  collector  to  pay  the  public  money  in  his  hands^ 
to  the  order,  or  according  to  the  direction,  of  the  officer  authorized  to  direct  the 
payment  thereof.  Payment  of  treasury  notes,  therefore,  in  pursuance  of  the 
order  of  the  secretary,  was  directly  in  the  line  of  the  collector's  duty  as  such 
an  officer. 

The  same  remarks  are  applicable  to  the  refusal  of  the  court  to  affirm  the 
second  point  proposed  by  the  defendant  as  instruction  to  the  jury.  It  would 
have  been  error  had  such  instruction  been  given.    While  it  may  be  true  that 
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no  law  specifically  imposed  upon  the  collector  the  duty  of  making  disburse- 
ments for  any  marine  hospital,  or  for  the  light-houses  or  revenue-cutters,  it  is 
not  true  that  such  duties  "  were  extra-official  as  to  the  office  of  collector,"  if 
the  payments  were  ordered  by  the  secretary  of  the  treasury ;  for  the  collector 
was  bound  to  pay  to  his  order,  as  we  have  seen.  Nor  could  the  court  have 
affirmed  that  money  furnished  to  the  collector  from  the  treasury  of  the  United 
States^  or  from  sources  other  than  the  proper  receipts  and  collections,  must  be 
shown  by  the  plaintiff  to  have  been  necessary  to  cover  the  disbursements 
proper  to  the  office  of  the  collector,  or  that  it  was  furnished  for  that  purpose. 
As  the  law  was  when  the  bond  was  executed,  the  government  was  authorized 
to  furnish  money  to  collectors  for  certain  purposes  on  their  requisition.  But 
apart  from  this,  when  the  proposition  was  submitted  to  the  court,  the  treasury 
transcript  was  in  evidence.  By  law  it  made  out  a  prima  facie  case,  and  the 
burden  of  proof,  instead  of  being  upon  the  plaintiff,  was  on  the  defendant  to 
disprove  it.  Besides,  it  was  proven  by  the  transcript,  and  by  the  accounts  fur- 
nished to  the  department  by  the  collector,  that  the  money  he  had  received 
from  other  sources  than  collection  of  customs  had  all  been  expended  in  the  pay- 
ment of  debentures,  with  the  sanction  of  the  treasury  department.  To  this 
there  was  no  contradictory  evidence.  The  point  proposed  by  the  defendant 
was,  therefore,  wholly  inapplicable  to  the  case. 

The  remaining  assignment  is  that  the  court  refused  to  affirm  the  third  point 
in  the  words  in  which  it  was  proposed.  But  the  court  did  affirm  it  in  sub- 
stance, and  even  more  broadly  than  it  was  presented.  The  court  charged  the 
jury,  "  that,  in  order  to  recover  the  balance  brought  down  in  the  present  action,, 
it  is  incumbent  on  the  government  to  prove,  to  the  satisfaction  of  the  jury,  that 
the  said  balance  brought  down  resulted  from  the  failure  of  the  said  Barrett  (the 
collector)  to  account  for  the  funds  which  came  into  his  hands  as  collector,  and 
within  the  scope  of  his  official  duties  in  that  office,  and  his  failure  to  perform 
his  duty  in  respect  to  such  funds,  and  not  from  his  failure  to  account  for  funds, 
received  from  the  treasury  for  the  extra-judicial  purposes,  and  his  failure  to 
perform  his  duty  in  respect  to  such  funds."  This  was  an  unqualified  direction, 
not  dependent  upon  what  the  jury  might  believe  to  be  proved  by  the  evidence. 
It  was,  therefore,  more  than  the  defendant  asked.  The  case  requires  nothing 
further.  The  plaintiff  has  recovered  a  judgment  for  the  sum  which  the  prin- 
cipal obligor  in  the  bond  admitted  to  be  due  from  him  as  collector.  The  judg- 
ment includes  nothing  except  an  unpaid  balance  of  duties  collected,  and  we 

discover  no  error  in  the  trial 

Judgment  affirmed. 

%  74S.  Alteration. — A  contract  extending  the  liability  of  a  surety  beyond  the  time  con- 
templated by  him,  without  his  knowledge  or  consent,  wiU  discharge  him.  Bank  of  Mount 
Pleasant  v.  Sprigg,*  1  McL.,  178.    See  g§  703,  707,  710. 

g  744«  Any  essential  change  in  the  terms  of  the  contract  wiU  release  the  sureties,  if  made 
without  their  consent.  Thus,  where  a  contract  for  the  construction  of  a  fort  was  changed 
by  the  substitution  of  tapia  for  brick,  and  providing  a  new  mode  of  estimation  and  price  of 
labor,  it  was  held  that  the  sureties  were  discharged.    United  States  v.  Tillotson,*  1  Paine,  805. 

%  746.  A  change  in  the  agreement  will  release  the  sureties  without  reference  to  whether  it 
was  beneficial  or  prejudicial  to  the  principal.    Ibid, 

%  746.  Where  the  principal  in  a  bond  given  for  the  return  of  property  in  a  replevin  suit  U> 
the  marshal  erases  his  name  from  the  bond,  with  the  consent  of  the  marshal,  after  the  exe- 
cution of  the  bond  by  the  sureties,  and  without  their  knowledge  or  consent,  the  sureties  are 
thereby  released.    Mayer  v.  White,  ^  How.,  815. 

g  747.  An  appeal  bond  was  signed,  sealed  and  delivered  by  A.,  as  principal,  and  C.  and  D., 
as  his  sureties,  and  afterwards  presented  to  the  proper  officer  for  approval  and  acceptance,. 
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and  was  by  him  rejected.  After  such  rejection  the  name  of  E.  was  interlined,  as  a  co- 
obligor,  and  E.  on  the  following  day  signed,  sealed  and  delivered  the  bond,  all  without  the 
Imowledge  or  consent  of  D.  Subsequently  the  bond  was  approved  by  the  proper  officer. 
Held,  that  the  bond  was  void  as  to  D.    Oneale  v.  Long,  4  Or.,  60. 

§  748.  A  warehouse  bond  was  conditioned  for  the  payment  of  duties  and  charges,  if  the 
^oods  were  withdrawn  within  one  year,  and  ten  per  cent  additional  if  withdrawn  a£ter  one 
year  and  within  three  years,  or  for  the  withdrawal  of  the  goods  within  three  years  for  export 
beyond  the  United  States.  The  goods  not  being  withdrawn  within  three  years,  were  adver- 
tised for  sale  as  "  abandoned  goods,"  under  section  2971  of  the  United  States  Revised  Statutes. 
The  sale  was  postponed  by  order  of  the  secretary  of  the  treasury  beyond  the  time  prescribed 
for  their  sale  by  the  treasury  regulations,  which  were  in  force  at  the  tinie  of  the  execution  of 
the  bond.  HeZd,  that  the  sureties  in  the  bond  were  thereby  discharged.  United  States  v. 
Be  Visser,  10  Fed.  R..  642. 

$^  749.  An  expression  of  an  opinion  by  an  agent  of  the  obligee  in  a  bond,  that  a  new  agree- 
ment would  have  tiie  pffect  of  releasing  the  sureties  in  the  bond,  will  not  have  such  effect  if 
there  was  no  agreement- to  releasOb    Singer  Manuf  g  Co.  v.  Hester,  2  McC,  417  (§§  64^3,  648). 

§  750.  Where  a  collector's  bond  provides  that  he  shall  receive,  as  a  commission,  ten  per 
cent,  of  the  moneys  collected,  and  it  is  afterwards  agreed  that  his  commission  shall  be  fifteen 
per  cent.,  this  will  not  release  his  sureties.    Smith  v,  Addison,*  5  Cr.  C.  C,  623.    See  §  666. 

g  751.  Where  the  general  duties  of  an  office  remain  unchanged  the  sureties  on  the  official 
bond  of  the  incumbent  continue  to  be  liable,  although  thexe  may  have  been  changes  in  the 
duties  and  responsibilities  of  the  office.    United  States  v,  Gaussen,*  2  Woods,  92.    See  §  714 

§  758.  Where  the  official  bond,  g^ven  by  a  postmaster  to  the  postmaster-general,  is  condi- 
tioned that  he  will  pay  over  the  balance  in  his  hands  due  the  department  once  in  three 
months,  an  order  of  the  postmaster-general  that  a  postmaster  shall  retain  such  quarterly  bal- 
ance until  drawn  for  is  not  such  a  change  of  the  condition  of  his  bond  as  will  release  the 
sureties  thereon.    Locke  v.  Postmaster-General,*  8  Mason,  446. 

§  758.  An  increase  in  the  rate  of  postage  does  not  discharge  the  sureties  of  a  postmaster; 
but  if  he  should'  be  made  the  receiver  of  other  moneys,  his  sureties  would  not  be  liable  there- 
for.   Postmaster-General  v.  Munger,  2  Paine,  189  (§§  598-601). 


3.  Delay. 

SuMMABY-— Tbfctng  collateral  8ecurity,  %  tH,—  Bemedy  suspendeijl,  §  755.— Detail  in  suing, 
§§  756, 760,  761 ;  laekes  of  government  officers,  757 ;  no  presumption  of  payment,  §  758.— 
Failure  to  remove  officer,  %  ISB,— Arrest  and  release  of  principal,  §  792,-^  Extension  of 
time,  g  768. 

§  754.  A  mortgage  taken  as  collateral  security  to  a  bond,  which  does  not  suspend  the  rem- 
edy on  the  bond,  but  only  delays  action  on  the  mortgage  itself,  does  not  release  the  sureties. 
United  States  t>.  Hodge,  §g  764r-768.    See  §3  779,  788. 

§  755.  If  the  remedy  on  a  bond  is  suspended  for  a  valuable  consideration  the  surety  is  re- 
leased; but  if  the  contract  is  not  founded  on  a  valuable  consideration  it  is  void  and  does  not 
release  the  surety.    Ibid. 

§  756.  Sureties  on  a  postmaster's  bond  are  not  discharged  by  the  omission  of  the  postmas- 
ter-general to  institute  suit  on  the  bond  within  the  time  after  a  default  prescribed  by  the  law. 
Dox  V.  Postmaster^General,  g§  769-771.    See  §  785. 

§  757.  Laches  of  the  officers  of  the  government,  however  gross,  does  not  discharge  the 
sureties  on  an  official  bond.  Thus,  where  the  sureties  on  a  postmaster^s  bond  alleged  that 
tiieir  principal  was  solvent  when  he  was  removed  from  office  in  181^ ;  that  he  remained  so 
until  1819 ;  that  no  demand  was  made  on  him,  or  suit  brought,  until  1821,  it  was  held  that 
these  facts  did  not  release  the  sureties.    Ibid.    See  §§  781,  782,  791. 

§  758.  Delay  in  bringing  suit  on  an  official  bond  will  not  authorize  the  presumption  of  pay- 
ment in  favor  of  the  sureties.    Ibid.    See  ^  784. 

§  759.  Though  the  statute  requires  that  if  apaymaster  shall  fail  to  render  his  accounts  for 
more  than  six  months  after  receiving  public  money  he  shall  be  removed,  yet  if  he  is  not  re- 
called the  sureties  on  his  official  bond  are  liable  for  moneys  placed  in  his  hands  after  the  six 
months  have  expired.  In  such  cases  laches  is  not  imputable  to  the  government,  and  the 
provisions  requiring  periodical  settlements  by  public  officers  is  directory  upon  the  officers  of 
the  government,  and  forms  no  part  of  the  contract  of  the  surety.  United  States  v.  Van- 
zandt,  §§  772,  778.    See  §§  792,  793. 
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§  760.  Where  there  is  no  contract  for  delay,  a  mere  delay  in  bringing  suit  or  in  demand* 
ing  payment  of  the  principal  will  not  release  the  sureties.  Hunt  v.  United  States,  §g  774, 
77«. 

§  761.  So  it  is  held  that  the  provision  of  the  act  of  March  2,  1709,  that  suit  is  to  be  brought 
on  a  duty  bond  as  soon  as  it  becomes  due,  is  directory,  and  a  delay  will  not  release  the  sure- 
ties.   Ibid. 

%  768.  And  it  seems,  also,  that  where  the  principal  is  arrested  on  execution,  and  discharged 
under  the  act  of  1708,  this  will  not  release  the  sureties.  An  act  will  not  amount  to  a  dis- 
charge  where  the  law  provides  that  it  shall  not  be  deemed  a  satisfaction.    Ibid, 

§  768.  Although  sureties  are  discharged  by  an  extension  of  time,  yet  the  rule  does  not 
apply  where  the  extension  was  only  such  as  must  have  been  reasonably  contemplated  when 
the  bond  was  given.    Nash  i;.  Heilman,  ^  776,  777. 

[NOTBS.—  See  g§  77&-795.] 

UNITED  STATES  v.  HODGB. 
(6  Howard,  270-284.    1847.) 

Opinion  by  Mr.  Justice  MoLeak. 

Statement  of  Facts. —  This  is  a  writ  of  error  to  the  circuit  court  for  the 
eastern  district  of  Louisiana.  William  H.  Ker,  being  appointed  postmaster  of 
the  city  of  New  Orleans,  in  1836,  gave  a  bond,  with  the  defendants  as  his  se- 
curity, in  the  sum  of  $25,000,  for  the  faithful  discharge  of  his  duties  as  post- 
master. Having  failed  to  perform  those  duties,  an  action  was  commenced  on 
the  bond  against  his  securities,  alleging  a  large  defalcation  by  Ker,  and  claim- 
ing the  penalty  of  the  bond.  In  their  defense  the  defendants  set  up  a  mort- 
gage which  was  executed  by  Ker  the  15th  of  August,  1839,  on  property  real 
and  personal,  to  secure  the  payment  to  the  postoffice  department  of  a  sum  not 
-exceeding  $65,000,  or  such  sum  as  might  be  found  due  on  a  settlement,  from 
and  after  six  months  from  the  date  of  the  mortgage.  This  instrument,  which 
gives  time  for  the  payment  of  the  indebtment  by  Eer,  it  is  pleaded,  releases 
the  defendants  as  the  sureties  of  Ker.  A  jury  being  impaneled,  found  a  verdict 
for  the  defendants.  A  motion  for  a  new  trial  was  made  and  overruled.  No 
•exception  lies  to  this  decision.  The  motion  is  made  to  the  sound  discretion  of 
the  court.  The  questions  arise  on  certain  instructions  to  the  jury  prayed  for 
by  the  district  attorney ;  none  were  asked  by  the  defendants. 

§  764.   WTuU  is  a  sufficient  exception. 

It  is  objected  that  it  does  not  appear  that  the  exceptions  were  taken  on  the 
trial  and  signed  by  the  judge  during  the  term.  The  bill  of  exceptions  states 
that,  *^  on  the  trial  of  the  cause,  the  district  attorney  requested  the  court  to 
charge  the  jury,*'  etc.,  and  at  the  close,  ^'  to  which  opinions  of  the  court,  re- 
fusing to  charge  as  requested,  the  district  attorney  excepts  and  prays  that  the 
bill  of  exceptions,  with  the  documents  referred  to  therein,  be  signed,  sealed 
and  made  a  part  of  the  record,  which  is  accordingly  done,"  and  which  is  signed 
by  the  judge.  Upon  its  face  this  bill  of  exceptions  appears  to  have  been  reg- 
ularly signed ;  and  the  court  cannot  presume  against  the  record. 

§  765,  It  is  the  duty  of  the  court  to  construe  aU  written  instruments  given  in 
-evidence. 

The  first,  fifth,  seventh,  ninth  and  tenth  instructions,  refused  by  the  court, 
are  not  so  connected  with  the  case  as  to  require  a  consideration.  Nor  is  it 
deemed  necessary  to  consider  the  instructions  given  as  asked  or  as  modified  by 
the  court,  until  we  come  to  the  eleventh  and  last  prayer.  In  this  the  district 
attorney  requested  the  court  to  instruct  the  jury  ^'  that,  according  to  the  true 
interpretation  of  said  mortgage,  there  was  and  is  contained  therein  no  stipula^ 
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tion  or  agreement  to  extend  the  time,  or  preclude  the  government  from  suing 
the  principal  and  sureties  on  said  bond."  This  the  court  refused  to  give,  on  the 
ground  that  the  jury  were  the  proper  judges  of  the  fact  whether  time  was 
^iven,  on  a  perusal  of  the  mortgage.  In  this  the  court  erred.  It  is  its  duty  to 
construe  all  written  instruments  given  in  evidence,  as  a  question  of  law. 

§  766.  Taking  a  mortgage  as  collateral  security  to  a  hond  withovl  euspending- 
the  remedy  against  the  ohligora  does  not  discharge  a  surety. 

Payment  under  the  mortgage  could  not  be  enforced  until  after  the  lapse  of 
six  months  from  its  date.  And  it  appears  that  the  mortgage  was  designed  to 
cover  the  whole  amount  of  Ker's  defalcation.  But  the  important  question  is, 
whether  this  mortgage  suspended  the  legal  remedy  of  the  department  on  the 
oflScial  bond  of  the  postmaster.  There  is  no  provision  in  the  mortgage  to  this 
effect.  And  it  cannot  be  successfully  contended  that  taking  collateral  security 
merely  can  suspend  the  remedy  on  the  bond.  The  holder  of  a  bill  of  exchange, 
by  taking  collateral  security  of  the  drawer^  not  giving  time,  does  not  release 
the  indorser.  James  v.  Badger,  1  Johns.  Cas.,  131 ;  Kennedy  v.  Motte,  3  Mc- 
Cord,  13;  Hurd  v.  Little,  12  Mass.,  502;  Euggles  v.  Patten,  8  Mass.,  480. 
Giving  time  for  payment,  to  discharge  the  indorser,  must  operate  upon  the  in- 
strument indorsed  by  him.  iNTow,  if  the  postofflce  department  had,  by  the 
mortgage,  suspended  the  right  of  action  on  the  bond  for  the  time  limited  in 
the  mortgage,  it  might  have  released  the  sureties.  But  no  such  condition  is 
expressed,  and  none  such  can  be  implied.  The  mortgage  does  not  purport  to 
be  given  in  lieu  of,  or  in  discharge  of,  the  bond.  It  is  merely  a  collateral  se- 
curity which  operates  beneficially  to  the  defendants.  For  if  they  shall  pay  the 
defalcation  of  Ker,  or  so  much  of  it  as  shall  amount  to  the  penalty  of  the  bond^ 
and  the  mortgaged  property  shall  be  sufficient  to  cover  the  whde  indebtment,. 
there  can  be  no  question  that  the  sureties  would  be  subrogati3d  to  a  due  propor- 
tion of  the  rights  of  the  department  in  the  mortgage. 

The  principle  is  in  no  respect  different  from  that  which  arises  on  a  promis- 
sory  note  or  bill  where  collateral  security  i3  taken.  In  the  authorities  above 
cited  it  was  considered  that,  where  an  indorser  takes  an  indemnity  for  indors- 
ing a  note,  he  waives  a  notice  of  demand.  But  if  the  holder  of  the  note  take 
additional  security  from  the  drawer  the  indorser  is  not  released.  And  it  can- 
not be  material  of  what  character  the  collateral  security  may  be.  It  may  coa- 
sist  of  promissory  notes  not  due,  a  mortgage  payable  on  time,  or  anything  else, 
it  does  not  affect  the  remedy  on  the  original  instrument.  This  can  only  be  done 
by  an  express  agreement  for  a  valuable  consideration.  The  remedy  on  the  col- 
lateral instrument  is  wholly  immaterial  unless  it  discharges  or  postpones  that 
on  the  original  obhgation.  There  is  no  such  condition  in  the  mortgage  under 
consideration,  and  consequently  it  can  in  no  respect  affect  or  suspend  the  rem- 
edy of  the  postoffice  department  on  the  bond.  If  the  remedy  on  an  instrument 
is  suspended  for  a  valuable  consideration  the  indorser  or  security  is  released,, 
because  his  right  to  discharge  the  obligation  and  be  subrogated  to  the  rights  of 
the  holder  of  the  paper  is  also  suspended.  But  a  contract  to  give  time  is  void 
and  does  not  release  the  security  unless  it  be  founded  upon  a  valuable  considera- 
tion. It  must  be  a  contract  which  a  court  of  law  or  equity  can  enforce.  Now 
there  is  no  contract  in  the  mortgage  which  suspends  the  right  of  action  on  the 
official  bond,  consequently  no  injury  is  done  to  the  sureties  on  that  bond.  They 
are  left  free  to  act  for  their  own  interests  as  they  could  have  acted  before  the 
mortgage.  The  principle  on  which  sureties  are  released  is  not  a  mere  shadow 
without  substance.    It  is  founded  upon  a  restriction  of  the  rights  of  the  sureties 
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by  which  they  are  supposed  to  be  injured.  But  by  no  possibility  can  they  be 
injured  in  the  case  under  consideration.  On  the  contrary  it  is  clear  that  the 
mortgage  may  operate  beneficially  to  them  if  they  shall  pay  the  full  amount 
of  their  bond.  And  the  oircuit  court  should  have  instructed  the  jury  to  this 
effect. 

§  767.  How  a  motion  for  a  new  trial  is  made  to  operate  as  a  waiver  of  a  writ 
of  error. 

The  motion  for  a  new  trial  was  not  a  waiver  of  a  writ  of  error.  In  some  of 
the  circuits  there  is  a  rule  of  court  to  this  effect,  but  effect  could  be  given  to 
that  rule  only  by  requiring  a  party  to  waive  on  the  record  a  writ  of  error  be- 
fore his  motion  for  a  new  trial  is  heard.  In  the  greater  part  of  the  circuits  no 
such  rule  exists.  It  does  not  appear  to  have  been  adopted  in  Louisiana.  It  is 
insisted  that  '*•  The  action  is  brought  wrong,  and  that,  if  the  judgment  be  re- 
Tersedy  the  plaintiffs  cannot  recover,  because  of  the  non-joinder  of  Ker  as  a 
defendant." 

§  768.  In  Louisiana  the  sureties  mxiy  he  sued  withord  joining  the  jgrmcipal. 

The  action  against  the  sureties,  omitting  the  principal,  is  sustained  by  the 
Louisiana  practice.  In  Griffing  v.  Caldwell,  1  Rob.,  15,  it  was  held  that  a  cred- 
itor has  the  right,  but  he  is  under  no  obligation,  to  include  the  principal  and 
surety  in  the  same  suit.  And  in  Smith  v.  Scott,  3  Rob.,  258,  it  is  said  a  surety 
who  binds  himself  with  his  principal  in  solido  is  not  entitled  to  the  benefit  of 
discussion,  and  may  be  sued  alone  for  the  whole  debt  So  in  Curtis  v.  Martin, 
5  Mart.,  674,  it  is  laid  down  that  the  surety  may  be  sued  without  the  principal. 
In  Barrow  v,  Norwood,  3  La.,  437,  the  court  held,  where  the  obligation  is  joint, 
all  the  obligors  must  be  made  parties  to  the  suit.  But  that  was  not  a  case  of 
suretyship.  The  action  was  brought  against  one  of  three  indorsers.  On  the 
grounds  above  stated  the  judgment  of  the  circuit  court  is  reversed  and  the 
cause  remanded  for  further  proceedings  conformably  to  this  opinion. 


BOX  V.  POSTMASTER-GENERAL. 
(1  Petera,  81S-827.    1828.) 

Gbrtifioate  of  Division  from  IT.  S.  Circuit  Court,  Southern  District  of  New 
York. 

Opinion  by  Mabshall,  C.  J. 

Statement  of  Facts. —  This  suit  was  instituted  against  Gerrit  L.  Dox,  a 
deputy  postmaster,  and  against  his  sureties,  on  a  bond  given  for  the  faithful 
performance  of  his  duty.  It  was  brought  in  the  district  court  for  the  northern 
district  of  New  York,  and  was  removed,  by  writ  of  error,  into  the  circuit  court 
sitting  for  the  southern  district  of  New  York,  composed  of  the  associate  justice 
of  this  court  and  the  judge  of  the  southern  district.  On  the  hearing,  the 
judges  were  divided  in  opinion  upon  three  questions,  which  have  been  certified 
to  this  court:  1.  Whether  the  district  court  had  jurisdiction  of  the  cause. 
2.  Whether,  by  the  facts  appearing  on  the  record  and  admitted  by  the  plead- 
ings or  found  by  the  jury,  the  sureties  are  exonerated  or  discharged  from  their 
liability  upon  the  bond  so  given  by  them,  as  set  forth  in  the  record.  3. 
Whether  the  said  bond,  from  the  facts  found  or  admitted  by  the  pleadings,  as 
appearing  by  the  record,  can,  in  judgment  of  law,  be  considered  as  paid  and 
satisfied,  or  otherwise  discharged. 
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§  769.  Tlie  dUtrid  courts  of  the  United  States  have  jurisdiction  of  suits  ly 
the  ^stmoHer-general  upon  official  honds  of  postmasters, 

1.  The  question  first  to  be  considered  respects  the  jurisdiction  of  the  court 
The  diflBculties  which  were  believed  to  attend  it  when  this  cause  was  adjourned 
have  been  removed  by  the  opinion  of  this  court  in  the  case  of  The  Postmaster- 
General  V,  Early,  12  Wheat.,  136.  In  that  case  the  question  was  fully  consid- 
ered and  deliberately  decided.  The  time  which  intervened  between  the  default 
of  the  pfiScer  and  the  institution  of  the  suit  exceeded  the  time  prescribed  by 
the  act  of  congress,  in  that  case  as  well  as  this.  Consequently,  the  circum- 
stances of  the  two  cases  are,  in  this  respect,  precisely  the  same.  But  the  counsel 
for  the  deputy  postmaster  says  that  this  point  was  not  brought  into  the  view 
'of  the  court,  and  has  not  been  considered.  The  opinion  of  the  court  undoubt- 
edly did  not  take  a  view  of  the  question,  whether  the  postmaster-general  pos- 
sessed such  an  interest  in  the  cause  that  it  ceased  to  be  a  suit  brought  for  the 
United  States.  This  inquiry  was  not  made  in  terms,  but  could  not  have  escaped 
observation. 

The  act  of  congress  for  regulating  the  postoifice  establishment  does  not,  in 
terms,  discharge  the  obligors  from  the  direct  claim  of  the  United  States  on 
them,  on  the  failure  of  the  postmaster-general  to  commence  a  suit  against  the 
defaulter  within  the  time  it  prescribes.  Their  liability,  therefore,  continues. 
They  remain  the  debtors  of  the  United  States.  The  responsibility  of  the 
postmaster-general  himself  is  superadded  to,  not  substituted  for,  that  of  the 
obligors.  The  object  of  the  act  is  to  stimulate  the  postmaster-general  to  a 
prompt  and  vigilant  performance  of  his  duty,  by  suspending  over  him.  a  pen- 
alty, to  which  negligence  will  expose  him ;  not  to  annul  the  obligation  of  his 
deputy.  Had  the  object  of  the  act  been  to  favor  the  sureties,  its  language 
would  have  indicated  that  intention.  If  this  construction  be  correct,  the 
obligors  in  this  bond  remain  the  debtors  of  the  United  States,  and  the  super- 
added responsibility  of  the  postmaster-general  cannot  affect  the  reasoning  on 
which  the  jurisdiction  of  the  court  was  sustained  in  the  case  of  The  Postmaster- 
Qeneral  v.  Early. 

The  second  question  proposed  for  the  consideration  of  the  court  is  whether,  on 
the  facts  appearing  in  the  record,  the  sureties  are  discharged  from  their  obliga- 
tions. The  breaches  assigned  are :  1.  That  Gerrit  L.  Dox  failed  to  render  ac- 
counts of  his  receipts  and  expenditures  as  deputy  postmaster.  2.  That  be  had 
failed  to  pay  over  the  moneys  he  had  received  over  and  above  his  commissions, 
etc. 

The  defendant  pleaded:  1.  Non  est  factum.  2.  That  Gerrit  L.  Dox  did 
render  true  accounts,  etc. ;  and  3.  That  he  did  pay  over  the  moneys  he  received. 
The  issues  joined  on  these  pleas  were  found  for  the  plaintiff. 

The  question  arises  on  other  pleas,  the  issues  on  which  were  found  for  the 
defendants,  and  which  state,  in  substance,  that  Gerrit  L.  Dox  was  removed 
from  his  office  on  the  1st  day  of  July,  1816.  That  the  postmaster-general  did 
not  open  an  account  against  him  and  make  any  claim  and  demand  on  him  for 
the  moneys  received  by  him  as  postmaster,  until  the  1st  day  of  July,  1821. 
That  at  the  time  of  his  removal  from  office  he  was  solvent  and  able  to  pay  his 
debts,  and  continued  so  until  the  1st  day  of  July,  1819,  after  which  he  became 
insolvent,  and  continues  to  be  so.  These  pleas  also  state  that  the  postmaster- 
general,  well  knowing  that  Gerrit  L.  Dox  had  neglected  and  refused  to  pay 
over  the  moneys  due  from  him  as  postmaster  at  the  end  of  every  quarter,  etc., 
did  not  commence  a  suit  until  August,  1821.    These  facts  placed  on  the  record, 
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witboat  explanation,  must  be  admitted  to  show  a  gross  neglect  of  duty  on  the 
part  of  the  postmaster-generaL  Does  this  neglect  discharge  the  sureties  from 
their  obligations  ?  The  condition  of  the  bond  is  broken,  and  the  obligation  has 
become  absolute. 

§  7  70.  Svretiea  on  an  official  bond  are  not  discharged  by  the  faU/wre  of  offi^cers 
of  the  government  to  assert  the  daim  of  the  United  States  against  their  prin- 
cipal. 

Is  the  claim  of  the  United  States  upon  them  released  by  the  laches  of  the 
officer  to  whom  the  assertion  of  that  claim  was  intrusted  ?  This  question,  also, 
has  been  settled  in  this  court.  The  case  of  The  United  States  v.  Eirkpatrick, 
9  Wheat.,  720  (§§  419-422,  supra) j  was  a  suit  instituted  on  a  bond,  given  by  a 
collector  of  direct  taxes  and  internal  duties,  under  the  act  of  22d  July,  1813,' 
c.  16  (3  Stats,  at  Large,  22).  The  act  required  each  collector  to  transmit  his 
accounts  to  the  treasurer,  monthly,  to  pay  over  the  moneys  collected,  quar- 
terly ;  and  to  complete  his  collection,  pay  over  the  moneys  collected  to  the 
treasury,  and  render  his  final  account  within  six  months  from  the  day  on  which 
he  shall  have  received  the  collection  list  from  the  principal  assessor.  In  case 
of  failure  the  act  authorizes  and  requires  the  comptroller  of  the  treasury  im- 
mediately to  issue  his  warrant  of  distress  against  such  delinquent  collector  and 
his  sureties.  The  comptroller  did  not  issue  his  warrant  of  distress  according  to 
the  mandate  of  the  law ;  and  this  suit  was  instituted  four  years  after  such  war- 
rant ought  to  have  been  issued.  The  court  left  it  to  the  jury  to  decide  whether 
the  government  had  not,  by  this  omission,  waived  its  resort  to  the  sureties.  A 
verdict  was  found  for  the  defendants,  the  judgment  on  which  was  brought 
before  this  court  by  writ  of  error. 

The  counsel  for  the  defendant  urged  that  laches  might  be  imputed  to  the 
government,  through  the  negligence  of  its  officers,  but  this  court  reversed  the 
judgment,  declaring  the  opinion  that  the  charge  of  the  court  below,  which 
supposes  that  laches  will  discharge  the  bond,  cannot  be  maintained  in  law. 
^'  The  utmost  vigilance,"  it  was  said,  '^  would  not  save  the  public  from  the  most 
serious  lo&ses,  if  the  doctrine  of  laches  can  be  applied  to  its  transactions.  It 
would,  in  effect,  work  a  repeal  of  all  its  securities."  It  was  further  said  that 
the  provisions  of  the  law  which  require  that  settlements  should  be  made  at 
short  and  stated  periods,  are  created  by  the  government  for  its  own  security 
and  protection,  and  to  regulate  the  conduct  of  its  own  officers.  They  are 
merely  directory  to  such  officers  and  constitute  no  part  of  the  contract  with  the 
security.  After  a  full  discussion  of  the  question,  the  court  laid  down  the  prin- 
ciple, '^  that  the  mere  laches  of  the  public  officers  constitutes  no  grounds  of 
discbarge  in  the  present  case."  The  same  question  came  on  to  be  again  con- 
sidered in  the  case  of  The  United  States  v.  Vanzandt,  11  Wheat.,  184  (§§  772, 
773,  infra).  This  was  an  action  of  debt  brought  upon  a  paymaster's  official 
bond,  against  one  of  the  sureties.  The  act  for  organizing  the  general  staff,  and 
making  further  provision  for  the  army  of  the  United  States  (3  Stats,  at  Large, 
297),  "makes  it  the  duty  of  the  paymaster  to  render  his  vouchers  to  the  pay- 
master-general, for  the  settlement  of  his  accounts; "  and  if  he  fail  to  do  so,  for 
more  than  six  months  after  he  shall  have  received  funds,  the  act  imperatively 
enjoins. "  that  he  shall  be  recalled  and  another  appointed  in  his  place."  The 
paymaster  bad  failed  to  comply  with  the  requisites  of  the  law,  after  which  the 
paymaster-general,  instead  of  obeying  its  mandate,  by  removing  him,  placed 
further  funds  in  his  hands.  The  circuit  court  instructed  the  jury  that  the  de- 
fendant, the  surety,  was  not  chargeable  for  any  failure  of  the  paymaster  to 
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accoant  for  such  additional  fands  so  placed  in  his  hands  after  his  said  default 
and  neglect  in  respect  of  the  funds  previously  received  were  known;  and  a  ver- 
dict was  found  for  the  defendant.  The  judgment  on  this  verdict  was  also 
brought  before  the  court,  by  a  writ  of  error,  and  was  reversed.  The  counsel  for 
the  defendant  contended  that  this  case  differed  from  The  United  States  v. 
Kirkpatrick,  9  Wheat,  720,  but  the  court  said :  "  The  provisions  in  both  laws 
are  merely  directory  to  the  officers,  and  intended  for  the  security  and  protec- 
tion of  government,  by  insuring  punctuality  and  responsibility ;  but  they  form 
no  part  of  the  contract  with  the  surety."  The  placing  further  funds  in  the 
hands  of  the  defaulting  paymaster  was  considered  as  the  necessary  consequence 
of  his  continuance  in  office.  This  is  certainly  a  vory  strong  case.  These  two 
cases  seem  to  fix  the  principle  that  the  laches  of  the  officers  of  the  government, 
however  gross,  do  not  of  themselves  discharge  the  sureties  in  an  official  bond 
from  the  obligation  it  creates,  as  firmly  as  the  decisions  of  this  court  can  fix 
it.     We  think  they  decide  the  question  now  under  consideration. 

§771.-4.  lapse  of  Jive  years  before  instituting  a  suit  upon  an  official  bond 
creates  no  presumption  of  payment  or  satisfaction. 

The  third  question  is  whether  the  bond  can,  upon  the  facts  of  the  case,  be 
considered,  in  judgment  of  law,  as  paid  and  satisfied,  or  otherwise  discharged. 
If  this  question  was  founded  on  the  time  which  was  permitted  to  elapse  before 
the  institution  of  the  suit,  the  answer  must  be  in  the  negative.  The  bond  was 
executed  on  the  1st  day  of  January,  1816,  the  postmaster  was  removed  from 
office  on  the  1st  day  of  July,  in  the  same  year,  and  this  suit  was  instituted  in 
August,  1821.  But  little  more  than  five  years  intervened  between  the  time 
when  the  sum  due  from  the  principal  in  the  bond  was  ascertained  and  the 
institution  of  the  suit.  The  presumption  of  payment  has  never  been  supposed 
to  arise  from  length  of  time  in  such  a  case,  even  between  individuals;  much 
less  in  the  case  of  the  United  States,  where  all  payments  are  placed  on  that 
record  which  must  be  kept  by  the  officers  of  government.  An  additional  reason 
exists  against  the  presumption  in  this  case.  Length  of  time  is  evidence  to  be 
laid  before  the  jury  on  the  plea  of  payment.  The  pleas  on  which  this  presump- 
tion is  supposed  to  arise  not  only  do  not  allege  payment,  but  presuppose  that 
payment  has  not  been  made,  which  failure  they  ascribe  to  the  laches  of  the 
postmaster-general.  In  such  a  case,  there  can  be  no  ground  for  presuming 
payment  and  satisfaction. 

That  part  of  the  question  which  is  general,  and  which  refers  it  to  the  court 
to  decide  whether  the  bond  has  been  "  otherwise  discharged,"  is  understood  to 
be  a  repetition  of  the  second  question,  and  to  be  answered  in  the  answer  given 
to  that  question.  This  court  is  of  opinion  that  it  be  certified  to  the  circuit 
court  of  the  United  States  for  the  southern  district  of  New  York:  1.  That  the 
district  court  had  jurisdiction  of  this  cause.  2.  That  the  sureties  are  not  exon- 
erated from  their  liability,  upon  the  bond  given  by  them,  as  set  forth  in  the 
record.  3.  That  the  said  bond  cannot  be  considered,  in  judgment  of  law,  as 
paid  and  satisfied,  or  otherwise  discharged. 

UNITED  STATES  v.  VANZANDT. 
(11  Wheaton,  184-191.    1826.) 

Opinion  by  Mb.  Justice  Wa^shington. 

Statement  of  FAcrrs. —  This  was  an  action  of  debt,  brought  in  the  ciixsait 
court  for  the  District  of  Columbia  upon  a  paymaster's  official  bond,  against 
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the  defendant  in  error,  one  of  the  sureties  in  that  bond.  The  condition  of  the 
bond,  as  set  out  upon  oyer,  is  in  the  following  words,  namely :  "  That,  whereas 
the  above  bounden  John  HaU  is  appointed  paymaster  of  the  rifle  regiment  in 
the  army  of  the  United  States;  now,  if  the  said  J.  H.  shall  well  and  truly  ex- 
ecute, and  faithfully  discharge,  according  to  law  and  to  instructions  received 
by  him  from  proper  authority,  his  duties  as  paymaster  aforesaid,  and  he,  his 
heirs,  etc.,  shall  regularly  account,  when  thereunto  required,  for  all  moneys  re- 
<jeived  by  him  from  time  to  time,  as  paymaster  aforesaid,  with  such  person  or 
persons  as  shall  be  duly  authorized  and  qualified,  on  the  part  of  the  United 
States,  for  that  purpose;  and,  moreover,  pay  into  their  treasury  such  balance 
as,  on  final  settlement  of  the  said  J.  Hall's  accounts,  shall  be  found  justly  due 
from  him  to  the  United  States,  then,"  etc. 

To  the  declaration  filed  in  this  action,  the  defendant  pleads  that  the  said 
John  Hall  did  well  and  truly  observe  and  discharge,  according  to  law  and  to 
instructions  received  by  him  from  proper  authority,  his  duties  as  paymaster  in 
the  rifle  regiment  of  the  army  of  the  United  States,  and  did  pay  into  the  treas- 
ury such  balance  as,  on  settlement,  was  found  due,  and  hath  observed,  kept 
and  fulfilled  every  matter  and  thing  in  the  condition  of  the  said  bond,  which, 
according  to  the  said  condition,  ought  to  have  been  observed  and  kept.  The 
breach  set  out  in  the  replication  is,  that  the  said  J.  H.  did  not  pay  to  the  United 
States  the  sum  of  ,  which  was  due,  and  in  arrear  on  a  certain 

day^  and  which  he  ought  then  to  have  paid,  according  to  the  condition  of  his 
bond. 

Upon  the  trial  of  the  issue  formed  on  the  matter  stated  in  the  replication,  a 
bill  of  exceptions  was  taken  to  the  opinion  of  the  court,  by  the  United  States; 
which  states  that,  to  support  the  issue  on  the  part  of  the  United  States,  they 
gave  in  evidence  a  certified  copy  of  the  bond  aforesaid,  together  with  the  ac- 
count of  the  United  States  against  the  said  J.  H.,  settled  at  the  treasury  de- 
partment, and  duly  certified  according  to  law,  whereby  it  appeared  that  a 
balance  of  $29,266.06  was  due  to  the  United  States  by  the  said  J.  H.,  as  pay- 
master of  the  rifle  regiment  of  the  army  of  the  United  States.  Whereupon 
the  defendant  prayed  the  court  to  instruct  the  jury,  that  if,  from  the  evidence 
aforesaid,  they  should  believe  that  John  Hall,  named  in  the  condition  of  the 
bond,  had  neglected  and  failed  to  make  any  report  to  the  paymaster-general 
once  in  two  months,  showing  the  disposition  of  the  funds  previously  trans- 
mitted, with  estimates  for  the  next  payment  of  the  said  regiment,  and  had 
also  neglected  and  failed,  either  to  transmit  such  estimates  or  to  render  his 
vouchers  to  the  paymaster-general  for  settlement  of  his  accounts,  more  than  six 
months  after  receiving  funds,  and  was  not  recalled  for  such  default  and  neglect, 
but  additional  funds  were  placed  in  his  hands,  notwithstanding  his  known  de- 
faults and  neglects  in  the  instances  aforesaid,  then  the  defendant  is  not  charge- 
able for  any  failure  of  the  said  J.  H.  to  account  for  such  additional  funds  so 
placed  in  his  hands,  after  his  said  defaults  and  neglects  in  respect  of  the  funds 
previously  received  were  known  as  aforesaid.  The  court  gave  the  instruction 
as  prayed ;  and  a  verdict  being  found  for  the  defendant,  a  writ  of  error  was 
sued  out  to  the  judgment  rendered  thereon. 

§  7  7  3.  Laches  is  not  imputable  to  the  government  Statutes  requiring  periodical 
.settlements  by  its  officers  are  f  on*  the  protection  of  the  government. 

The  counsel  for  the  plaintiffs  in  error  have  rested  their  cause  entirely  upon 
the  decision  of  this  court  in  the  case  of  The  United  States  t;.  Kirkpatrick,  9 
Wheat.,  720  (§§  419-4:22,  supra\  and  as  we  do  not  feel  disposed  to  dissent  from 
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the  opinion  given  in  that  case,  it  becomes  material,  in  the  first  place,  to  inqaire- 
whether  the  two  cases  are  the  same  in  principle  or  not.  If  they  are,  it  will 
avoid  the  necessity  of  any  general  reasoning  upon  the  point  decided  in  this- 
cause  by  the  court  below.  The  case  referred  to  arose  upon  the  act  of  congress- 
for  the  collection  of  the  direct  taxes  and  internal  duties.  3  Stats,  at  Large, 
22.  The  action  was  founded  upon  the  collector's  bond  against  the  sureties;, 
and  one  of  the  questions  which  came  up  for  decision  was,  whether  the  failure 
of  the  comptroller  to  call  the  collector  to  account  at  the  periods  prescribed 
by  law,  and  the  consequent  injury  to  the  sureties,  did  not  discharge  them  from 
their  responsibility,  upon  the  ground  of  laches?  By  the  twenty-eighth  section 
of  the  above  act,  the  comptroller  of  the  treasury  is  required,  in.  case  any  col- 
lector should  fail  to  collect,  or  to  render  his  account,  or  to  pay  over  quarterly, 
or  sooner  if  required,  the  moneys  by  him  collected,  immediately  after  such  de- 
linquency, to  issue  a  warrant  of  distress  against  the  delinquent  collector,  to  be 
levied  on  his  personal  estate;  and,  in  case  that^should  prove  insufficient  to  sat- 
isfy the  warrant,  then  upon  his  real  estate.  The  decision  of  this  court  was:: 
1.  That  laches  is  not  imputable  to  the  government;  and  2.  That  the  pro- 
visions of  the  law,  requiring  settlements  by  its  officers  to  be  made  at  short 
periods,  are  designed  for  the  security  and  protection  of  the  government,  and 
to  regulate  the  conduct  of  those  officers;  that  they  are  merely  directory  to  the 
officers,  and  form  no  part  of  the  contract  with  the  surety.  The  correctness  of 
these  principles  is  admitted  by  the  counsel  for  the  defendant ;  but  they  iq^ist 
that  they  are  inapplicable  to  the  case  of  a  surety  in  a  paymaster's  bond ;  be- 
cause, by  the  fourth  section  of  the  act  (3  Stats,  at  Large,  298)  '^  for  organizing 
the  general  staff,  and  making  further  provision  for  the  army  of  the  United 
States,"  if  the  paymaster  fail  to  render  his  vouchers  to  the  paymaster-general 
for  settlement  of  his  accounts,  for  more  than  six  months  after  his  having  re> 
ceived  funds,  the  injunction  of  the  act  is  imperative,  'Hhat  he  shall  be  recalled, 
and  another  appointed  in  his  place." 

§  773,  this  ride  applies  to  the  case  of  delinquent  paymasters,  notwith^ 

standing  the  law  requires  their  discharge  for  failure  to  make  such  seMements. 

It  is  contended,  by  the  defendant's  counsel,  that  this  section  leaves  no  dis- 
cretion in  the  proper  officer  of  the  government  to  continue  the  paymaster  ia 
office  after  his  delinquency,  but  that  he  ceases  thereafter  to  be  paymaster,  and 
the  responsibility  of  his  sureties  is  terminated.  It  must  be  conceded  that  the 
injunction  on  the  proper  officer  of  the  government  to  recall  the  delinquent  pay- 
master is  expressed  in  very  strong  language.  But  whether  the  omission  to 
perform  the  act  amounts,  under  every  possible  circumstance,  to  a  breach  of 
official  duty,  may  admit  of  some  doubt.  May  it  not  be  excused,  in  a  case 
where  the  paymaster  has  been  prevented  from  rendering  his  vouchers  at  the 
periods  mentioned  in  the  act  by  causes  acknowledged  by  the  government  to 
have  been  beyond  his  control  ?  And,  if  it  may,  it  would  seem  that  the  ground 
of  excuse  could  not  properly  be  made  a  subject  of  judicial  inquiry  in  an  action 
against  the  surety.  It  may  further  be  remarked  that,  if  it  had  been  the  policy 
and  intention  of  the  legislature  that  the  act  of  delinquency  should  be  inexo- 
rably followed  by  a  removal  from  office,  it  might  not  be  unreasonable  to  pre- 
sume that  such  a  consequence  would  have  been  distinctly  announced.  It  is  not^ 
however,  the  intention  of  the  court  to  express  any  opinion  upon  this  point, 
because,  whatever  may  be  the  duty  of  the  proper  officer  of  the  government  in 
this  respect,  it  must,  we  think,  be  admitted  that,  until  the  paymaster  is  re- 
called, he  continues  in  office.    The  act  authorizes,  perhaps  requires,  his  recall ;: 
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but  it  does  not  displace  him.    The  ofBcer  whose  duty  it  may  be  to  recall  him 
acts  upon  his  own  responsibility  to  the  government  by  declining  to  do  so;  but, 
until  he  acts  otherwise,  the  paymaster  is  authorized,  notwithstanding  his  delin- 
qaency,  to  receive  and  to  disburse  the  funds  which  may  be  placed  in  his  hands. 
The  attempt  to  distinguish  this  from  Kirkpatrick's  case  is  made  upon  the 
ground  that  that  was  purely  a  case  of  laches;  whereas,  in  this,  an  unauthor- 
ized act  was  done  by  the  government,  in  confiding  funds  to  the  disposal  of  a 
puUic  defaulter,  whom  the  government  was  bound  by  law  to  have  dismissed  from 
offica    But  will  it  be  contended  that  the  obligation  to  dismiss  this  officer  was 
more  imperative  than  that  imposed  upon  the  comptroller,  to  call  the  collector 
of  direct  taxes  to  account  at  the  periods  prescribed  by  law,  and,  in  cases  of  de- 
linquency, to  pursue  the  summary  remedy  which  the  same  law  provided  for  the 
safety  of  the  public,  and  consequentially  for  that  of  the  surety  ?    The  neglect 
in  the  one  case  and  in  the  other  imputes  laches  to  the  officer  whose  duty  it 
was  to  perform  the  acts  which  the  law  required ;  but,  in  a  legal  point  of  view, 
the  rights  of  the  government  cannot  be  affected  by  these  laches.    The  pro- 
visions in  both  laws  are  merely  directory  to  the  officers,  and  intended  for  the 
security  and  protection  of  government,  by  insuring  punctuality  and  responsi- 
bility ;  but  they  form  no  part  of  the  contract  with  the  surety.    If,  then,  the 
paymaster  continues  in  office,  notwithstanding  the  omission  of  the  proper  offi- 
cer to  recall  him,  on  the  ground  of  his  defaults,  the  act  of  placing  funds  in  his 
hands,  to  be  disbursed  according  to  law,  is  not  one  of  which  the  surety  can 
complain ;  since  the  public  interest  requires  that  the  troops  should  be  paid, 
which  can  be  done  only  by  the  officer  appointed  for  that  purpose.    If  the  neg- 
lect of  the  officers  of  government,  from  which  the  surety  suffers,  does  not  dis- 
charge him  from  his  responsibility  in  either  case,  it  is  not  perceived  how  the 
placing  fands  in  the  hands  of  the  paymaster,  who  continues  in  office,  can  have 
that  effect,  seeing  that  the  latter  circumstance  is  the  necessary  consequence  of 
the  former.    If  the  law  displaced  the  officer,  upon  the  ground  of  delinquency, 
the  placing  funds  in  his  hands,  after  his  removal  from  office,  could  not  possibly 
be  upon  the  responsibility  of  the  surety,  inasmuch  as  his  undertaking  was  for 
the  faithful  discharge  of  the  duties  of  his  principal  as  paymaster,  and,  conse- 
quently, he  is  not  bound  for  his  acts  after  he  has  ceased  to  hold  that  office. 
The  whole  argument  of  the  counsel  for  the  defendant  proceeded  upon  the  as- 
sumption that  the  office  terminated,  ipso  facto,  as  soon  as  the  delinquency 
occurred ;  which,  we  have  endeavored  to  show,  presents  an  incorrect  view  of 
the  subject. 

Whether,  admitting  that  the  surety  could  claim  to  be  discharged  from  his 
responsibility,  upon  the  ground  assumed  by  his  counsel,  such  a  defense  could 
be  set  up  on  the  proceedings  in  this  cause,  is  a  question  upon  which  the  court 
avoids  expressing  an  opinion,  because  it  is  rendered  unnecessary  by  that  which 
has  been  pronounced,  and  because  it  was  not  argued  at  the  bar.  The  opinion 
of  the  court  is,  that  there  is  error  in  the  judgment  of  the  court  below,  and 

that  the  same  ought  to  be  reversed. 

Judgment  revei^sed'. 

HUNT  V.  UNITED  STATES, 
(arcuit  Court  for  Massachusetts:  1  Qallison,  81-37.    1812.) 

Opinion  by  Story,  J. 

Statement  of  Facts, —  This  is  a  writ  of  error  to  the  district  court  of  Mas- 
sachusetts district.    The  original  action  was  on  a  bond  for  the  payment  of  du- 
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ties,  in  which  one  J.  B.  Frazier  and  one  Ephraim  Wilcox  and  the  plaintiff  in 
error,  on  the  11th  of  November,  1807,  became  jointly  and  severally  bound  to 
the  United  States  in  the  penal  sum  of  $2,000,  conditioned  to  pay  on  or  before 
the  11th  day  of  August,  1808,  the  duties  of  certain  goods,  which  were  ascer- 
tained to  the  amount  of  $576.  The  plaintiff  in  error,  after  oyer  of  the  bond, 
pleaded  in  bar,  in  the  court  below,  that,  on  the  1st  day  of  January,  1810,  a  suit 
was  commenced  on  the  bond  against  Frazier,  and  judgment  recovered  in  that 
suit  for  $576,  upon  which  judgment  execution  issued,  and  Frazier,  on  the  10th 
day  of  May,  1811,  was  arrested  and  committed  to  prison ;  and  that  afterwards, 
on  the  15th  of  June,  1811,  Frazier  was  freely  and  voluntarily  released  and  dis- 
charged therefrom  by  the  United  States,  in  conformity  and  according  to  the 
provisions  of  the  act  of  6th  June,  1798,  c.  66,  without  the  consent  and  against 
the  will  of  the  plaintiff  in  error.  To  this  plea  there  was  a  general  demurrer 
and  joinder,  on  which  the  court  below  gave  judgment  for- the  United  States. 

§  774.  .4  surety  in  a  joint  and  several  bond  ia  not  discharged  hy  mere  dday  in 
bringing  suit  upon  ity  there  being  no  fraud  or  contract  for  delay  with  the  prin- 
cipal. 

The  points  relied  on  by  the  counsel  for  the  plaintiff  in  error  are:  1.  That,  by 
the  act  of  2d  March,  1799,  c.  128,  s.  65  (4  U.  S.  L.,  386),  the  collectors  of  the 
customs  are  required  immediately  and  without  delay,  as  soon  as  bonds  for  du- 
ties become  due  and  are  not  paid,  to  cause  prosecutions  to  be  commenced  there- 
for. That  no  suit  was  commenced  against  Frazier  until  the  1st  of  January, 
1810,  which  was  more  than  sixteen  months  after  the  bond  became  due ;  by 
which  negligence  the  sureties  were  injured,  and  so,  in  effect,  are  discharged  by 
operation  of  law.  On  examining  the  pleadings,  I  do  not  find  that  it  directly 
appears  that  the  plaintiff  in  error  stands  in  the  character  of  a  surety.  It  is  not 
so  stated  in  the  bond  nor  in  the  plea,  and  can  only  be  gathered  by  inference 
from  the  condition  of  the  bond,  where  the  goods  are  stated  to  be  "  entered  by 
Frazier  as  imported  in  the  brig  Pallas."  But  by  the  act  of  2d  March,  1799, 
c.  128,  s.  36,  an  entry  may  be  made  by  an  owner,  consignee,  part  owner  or 
agent,  of  any  imported  goods ;  and  it  cannot  be  inferred  that  Wilcox  and  the 
plaintiff  in  error  were  not  jointly  connected  with  Frazier  in  this  transaction. 
Certainly  so  material  a  fact  ought  to  have  been  directly  averred,  though  per- 
haps it  may  be  very  doubtful  whether  a  court  of  law  could  decide  upon  such 
an  averment,  where  it  did  not  appear  to  be  true  on  the  face  of  the  bond.  The 
People  V.  Jansen,  7  John.,  332;  Rees  v.  Berrington,  2  Ves.  Jr.,  540,  544.  But 
even  if  this  objection  were  removed,  the  main  difficulty  would  remain. 

In  chancery  it  has  been  certainly  held  that  where  the  obligee,  without  com- 
munication with  the  surety,  takes  notes  from  the  principal,  and  gives  further 
time,  the  surety  is  discharged.  Rees  v,  Berrington,  2  Ves.  Jr.,  540 ;  Skip  v. 
Huey,  3  Atk.,  91.  So  if,  without  such  payment,  the  obligee  on  the  bond  becom- 
ing due,  without  notice  to  the  surety,  contract  to  give  further  time  to  the  obli- 
gor.    Nisbel  V.  Smith,  2  Bro.  Ch.  Cas.,  579. 

How  far  the  same  principles  will  avail  the  party  in  a  court  of  law  has  been 
a  subject  of  much  discussion  of  late  years.  In  Peele,  etc.,  v.  Tatlock,  1  Bos. 
<fe  Pull.,  419,  where  the  defendant  had  made  a  guaranty  for  the  good  conduct 
of  a  clerk,  it  seems  to  have  been  thought  that  a  fraudulent  concealment  of  a 
default  of  the  clerk,  for  a  considerable  length  of  time,  would  have  discharged 
the  guarantor  at  law.  But  in  no  case  that  I  can  find  has  the  mere  delay  to 
require  payment,  without  any  contract  for  this  purpose,  been  held  to  vary  the 
responsibility  of  the  sureties.    In  The  Trent  Navigation  Co.  v.  Harley,  10  East, 
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84,  where  the  only  question  was  whether  the  laches  of  the  obligee  in  not  call- 
ing apon  the  principal  so  soon  as  he  might  have  done,  if  the  accounts  had  been 
properly  examined  from  time  to  time,  was  an  estoppel  at  law  against  the  sure- 
ties, Lord  Ellenborough  said  he  knew  of  no  such  estoppel  at  law,  whatever 
remedy  there  might  be  in  equity.  In  The  People  v.  Jansen,  7  Johns.,  332,  the 
coart  expressly  held  that  in  the  ordinary  case  of  a  bond  with  sureties  the  obligee 
is  under  no  positive  injunction,  or  legal  obligation,  to  watch  over  the  conduct 
of  the  principal  debtor,  and,  in  case  of  failure  of  punctual  payment,  to  adopt 
measures  calculated  to  relieve  the  surety ;  and  further,  that  mere  delay  in  call- 
ing upon  the  principal  was  not  a  discharge  of  the  surety  either  at  law  or  in 
equity.  It  is  true  that  in  that  case,  which  was  a  case  of  the  bond  of  a  public 
officer  (in  respect  to  the  settlement  of  whose  accounts  from  time  to  time  thet*e 
were  many  statutory  provisions),  the  court  held  the  sureties  discharged  at  law ; 
but  it  was  on  the  express  ground  of  those  provisions,  and  also  of  the  gross 
laches  in  the  superintending  ofBicers,  after  full  knowledge  of  the  default,  and 
when  it  appeared  that  the  sureties  must  thereby  have  to  sustain  the  whole  loss, 
in  case  of  a  recovery ;  whereas,  if  there  had  been  due  diligence,  none  would 
have  been  sustained. 

In  the  present  case  it  does  not  appear  that  the  sureties  are  worse  off  in  con- 
sequence of  the  delay,  and  the  court  cannot  certainly  intend  it  If  it  were 
true  it  ought  to  have  been  set  out  in  the  pleadings.  But  I  do  not  conceive 
that  the  doctrine  of  the  last  case  can  in  any  shape  affect  the  present  case. 
The  statute  2d  March,  1799,  c.  128,  s.  65,  is  merely  directory  to  the  collect- 
ors, who  may,  perhaps,  in  case  of  a  loss  by  their  omission,  become  them- 
selves liable  for  the  debt.  The  mandate  applies  equally  to  the  suing  of  all  the 
parties  to  the  bond,  and  the  neglect  to  sue  one  cannot  operate  to  discharge  an- 
other any  more  than  the  same  neglect  would  operate  to  discharge  the  first 
party.  I  adopt  it  as  a  sound  principle  that  mere  delay,  unaccompanied  with 
fraud,  or  a  settled  agreement  with  the  principal  for  that  purpose,  does  not  dis- 
charge the  responsibility  of  the  surety. 

§  7  7  6.  27i>e  discharge  of  the  principal  debtor  from  custody,  v/nder  the  act  qf 
congress  qf  June  tf,  1798,  does  not  discharge  his  surety. 

2.  In  the  second  place  it  has  been  argued  that  the  discharge  of  Frazier  from 
imprisonment  was  a  complete  discharge  of  the  debt;  and  this,  having  been 
done  without  the  consent  of  the  plaintiff  in  error,  has  completely  exonerated 
him.  It  has  been  said  by  the  attorney  for  the  United  States  that  however  that 
may  be,  as  to  joint  obligations,  it  cannot  apply  to  those  which  are  joint  and 
several.  And  £yd  on  Bills,  116,  which  cites  Heyling  v.  Mullhall,  2  Bl.  Rep., 
1235,  has  been  cited  in  support  of  the  argument.  But  that  authority  does  not 
apply,  because  there  the  contract  was  not  joint,  but  there  were  several  inde- 
pendent contracts  on  a  bill  of  exchange;  and  the  decision  of  the  court  was 
that  the  actual  taking  of  a  man  in  execution  and  afterwards  discharging  him 
is  no  satisfaction  as  to  any  of  the  antecedent  parties  on  a  bill  of  exchange. 
But  it  is  most  clear  and  undoubted  law  that  a  release  to  one  of  several  obligors, 
who  are  bound  jointly,  or  jointly  and  severally,  discharges  the  others,  and  may 
be  pleaded  in  bar  by  all.  2  Eoll.  Abr.,  412,  C,  pL  4,  5 ;  Clayton  v.  £ynaster, 
2  Salt,  574;  Com.  Dig.  Plead.,  2  W.,  30;  Co.  Litt.,  232,  and  note  144;  2  Saund., 
48 ;  Bowley  v.  Stoddard,  7  Johns.,  207.  So  also  it  is  settled  that  a  discharge  of 
one  debtor  taken  on  a  joint  execution  is  a  complete  discharge  of  both.  Clarke 
V.  Clement,  6  Term  E.,  525.  Kay,  if  a  debtor,  once  taken  on  execution,  be  dis- 
charged from  arrest  on  an  agreement  to  pay  at  a  future  day,  or  to  yield  him- 
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self  up  again  on  the  execution,  be  cannot  be  again  taken  in  execution,  but  is 
completely  discharged.  Vigere  v.  Aldrich,  4  Burr.,  2482;  Jaques  v.  Withy, 
1  Term  R,  557,  Tanner  v.  Hague,  7  Term  R.,  420 ;  Blackburn  v.  Stupart,  2 
East,  243.  Now  the  ground  on  which  all  these  cases  proceed  is  that  the 
plaintiff  can  have  but  one  satisfaction,  and  he  is  considered  as  receiving  a  satis* 
faction  in  law  by  having  his  debtor  once  in  custody  in  execution.  At  first  view 
these  cases  would  seem  to  govern  the  present,  and  if  it  cannot  be  distinguished 
by  the  operation  of  the  act  of  6th  June,  1798,  c.  66  (4  U.  S.  L.,  121),  the  bar  must 
be  supported.  By  that  act  (which  was  made  long  before  the  bond  in  this  suit 
was  given)  it  is  provided  that  notwithstanding  such  discharge  the  judgment 
shall  remain  good  and  sufficient  in  law,  and  may  be  satisfied  out  of  any  estate 
which  may  then  or  at  any  time  afterwards  belong  to  the  debtor. 

At  the  argument  I  was  struck  with  the  consideration  that  this  act  would  not 
bind  the  surety,  but  leave  him  to  the  ordinary  operation  of  the  common  law. 
But  on  further  reflection  I  am  of  a  different  opinion.  The  sole  ground  upon 
which  a  co-obligor  is  discharged  is  that  the  debt  or  judgment  has  been  once 
satisfied.  When  the  law  has  declared  that  a  particular  act  shall  not  be  deemed 
a  satisfaction  of  the  debt  or  judgment,  it  would  seem  to  follow  that  it  cannot 
be  pleaded  as  a  discharge  of  any  party  to  such  debt  or  judgment.  The  cases 
of  Nadin  v.  Battie,  5  East,  147,  and  McLean  v.  Whiting,  8  Johns.,  339,  seem 
to  me  evidently  to  rest  on  this  general  foundation.  I  have  come  to  this  result 
not  without  some  hesitation,  and  it  is  certainly  a  perilous  proceeding  to  dis- 
charge the  principal  debtor  without  the  assent  of  his  surety.  I  give  no  opinion 
bow  the  law  would  have  been  if  it  had  appeared  that  upon  the  discharge  the 
United  States  had  taken  any  security  pursuant  to  the  act  of  6th  June,  1798^ 
c.  66.  Judgment  affirmed^  with  costs. 

NASH  V.  HEILMAK. 
(Circuit  Court  for  Indiana:  9  BisseU,  858-865.    1880.) 

Opinion  by  Deummond,  J. 

Statement  of  Facts. —  This  is  a  demurrer  to  the  first  paragraph  of  the  com- 
plaint by  the  defendants,  Heilman  and  Mackey,  who  are  sureties  upon  the 
bond  upon  which  this  suit  is  brought  The  material  facts  which  appear  by  the 
complaint  are  these :  Thomas  J.  Hunt  and  Semonen  and  Dixon,  two  of  the  de- 
fendants, in  1872  and  prior  thereto,  were  engaged  in  business,  chiefly  at  Evans- 
ville,  in  the  manufacture  and  sale  of  boots  and  shoes.  Hunt  was  a  resident  of 
Massachusetts.  In  the  early  part  of  January,  1873,  Mr.  Hunt  died,  leaving  a 
will.  The  probate  of  the  will  was  contested  and  the  controversy  continued  for 
some  time.  Pending  this  a  special  executor  or  administrator  was  appointed  to 
take  possession  of  the  property  of  the  testator  and  take  care  of  it  until  the 
dispute  about  the  will  was  settled  —  as  it  was,  ultimately,  by  proof  establishing^ 
the  will.  The  present  plaintiffs  are  the  executors  of  the  will.  One  of  them 
had  resigned.  Mr.  Hunt  at  the  time  of  his  death  supposed  that  the  value  of 
his  interest  in  the  firm  amounted  to  a  large  sum,  and  upon  that  assumption 
made  his  will.  He  bequeathed  various  legacies  to  different  persons,  requiring  the 
surviving  partners  to  pa}*^  out  of  the  assets  of  the  firm  about  $34,000,  in  order 
to  satisfy  the  legacies  which  he  had  given  by  his  will.  He  supposed  that  there 
remained  a  large  amount  due  him  from  the  firm  after  these  legacies  should  -be 
paid,  and  by  a  codicil  to  his  will  of  the  31st  day  of  December,  1872,  he  de- 
clared that  if  the  executors  decided  not  to  collect  the  amount  which  was  due  to 
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him  from  the  firm  (obviously  implying  that  they  might  exercise  the  power  of 
choice),  then  it  might  continue  in  the  firm  for  the  benefit  of  his  estate.  But  in 
case  they  did  decide  the  amount  should  be  collected,  then  he  declared  that  it 
shoald  not  be  paid  until  a  certain  time  had  elapsed ;  $15,000,  for  example,  wrere 
to  be  paid  in  four  and  a  half  years ;  $15,000  in  five  years ;  $20,000  in  five  and 
a  half  years,  and  whatever  might  be  obtained  afterward  from  the  accounts  of 
the  firm  which  had  been  carried  to  profit  and  loss,  if  any  collections  should  be 
made  therefrom,  the  surviving  partners  were  to  have  a  reasonable  time  to  pay. 
And  there  was  a  qualification  also  made  to  the  general  direction  as  to  the  pay- 
ment of  these  amounts,  viz.,  that  in  case  he  was  mistaken  as  to  the  amount 
that  was  due,  that  is,  if  it  were  more  or  less  than  $50,000,  then  that  fact  was 
to  modify  the  directions  he  had  given. 

While  Thaxter,  the  special  administrator,  had  control  of  the  property  certain 
arrangements  were  made  by  the  executors  of  the  will  with  the  surviving  mem- 
bers of  the  firm  in  relation  to  the  disposition  of  the  stock  of  the  firm  which 
was  on  hand  on  the  1st  day  of  January,  1873,  and  «lso  as  to  certain  accounts 
that  might  have  been  received  up  to  a  fixed  time  on  account  of  goods  sold,  and 
the  price  which  the  surviving  partners  were  to  pay  for  that  was  agreed  upon. 
There  was  a  controversy  about  this  for  a  time,  but  ultimately  it  was  arranged  by 
a  sum  of  money  being  received  in  cash  and  notes  for  the  balance  given.  This 
settlement  took  place  on  the  26th  of  February,  1874,  and  the  amount  fixed  was 
$22,373.70,  of  which  $10,080.60  were  paid  in  cash  and  two  notes  given  for  the  bal- 
ance, payable  in  cix  and  eight  months  respectively.  It  seems  that  Mr.  Thaxter, 
believing  that  the  surviving  partners  were  not  making  a  proper  use  of  the  assets 
of  the  firm,  and  by  their  conduct  were  jeoparding  the  interests  of  the  estate,  on 
the  5th  of  March,  1874,  filed  a  bill  in  this  court  against  Semonen  and  Dixon, 
asking  for  the  appointment  of  a  receiver  and  for  an  injunction  against  them. 

Thereupon  the  defendants  appeared  and  filed  an  answer,  in  which  they  set 
forth  the  facts  which  have  been  referred  to.  And  they  tendered  with  their 
answer  the  payment  of  a  certain  sum  of  money  and  also  the  bond  upon  which 
this  suit  is  brought.  '  They  state  in  their  answer  that  not  waiving  their  claim 
to  the  management  of  the  partnership  business,  yet  for  the  purpose  of  avoiding 
controversy  as  to  the  injunction  and  appointment  of  a  receiver  or  receivers  as 
prayed  for  in  the  bill,  they  offered  and  brought  into  court  with  their  answer 
their  bond  with  freehold  sureties  in  the  penal  sum  of  $100,000,  the  condition 
being  that  the  said  defendants,  Semonen  and  Dixon,  should  well  and  truly  per- 
form their  duties  as  the  surviving  partners  of  the  said  firm,  and  the  defendants 
also  avowed  their  readiness  to  execute  notes  in  accordance  with  the  terms  of  the 
agreement  which  had  been  made  to  carry  out  the  will  of  Mr.  Hunt.  The  con- 
dition of  the  bond  which  was  then  filed  was,  that  if  ^'  the  said  Peter  Semonen 
and  George  Dixon  shall  well  and  truly  account  for  and  pay  over  to  the  said 

Thaxter,  administrator,  as  aforesaid,  and  his  successors,  all  sums  of  money 

that  are  now  due  or  may  hereafter  become  due  from  them  as  surviving  part- 
ners'' of  the  particular  firm  of  which  Mr.  Hunt  was  a  member,  to  the  estate 
of  their  leading  partner,  Thomas  J.  Hunt,  deceased,  '^  this  obligation  shall  be 
void,  else  be  and  remain  in  full  force  and  virtue."  When  this  bond  was  filed 
it  was  accepted  by  the  plaintiff,  and  the  application  for  an  injunction  and  the 
appointment  of  a  receiver  was  waived,  and  the  court  thereupon  directed  the 
amount  which  was  paid  into  court  by  the  defendants  to  be  paid  to  the  plaintiff, 
and  the  bond  which  had  been  tendered  to  be  given  to  the  plaintiff,  a  copy  being 
left  on  file  in  the  court.    On  this  bond  the  two  defendants  that  demur,  as  I 
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have  said,  were  sureties,  and  the  contention  on  their  part  is,  that  after  this  bond 
was  executed  and  delivered  to  the  plaintiffs  there  were  acts  done  by  the  exec- 
utors of  Mr.  Hunt  which  should  prevent  the  plaintiffs  from  recovering  on  the 
bond.  The  bond  was  dated  on  the  25th  day  of  March,  1874,  and  the  order  of 
the  court  already  referred  to,  accepting  the  money  and  the  bond  and  ordering 
both  to  be  delivered  to  the  plaintiff,  was  made  on  the  3d  of  April,  1874.  After 
the  probate  of  the  will  Mr.  Thaxter  ceased  to  be  the  special  administrator  and 
the  executors  appointed  under  the  will  assumed  control  of  the  estate. 

On  the  18th  of  July,  1876,  they  made  a  settlement  with  Semonen  and  Dixon 
of  all  the  matters  in  controversy  and  fixed  upon  the  amount  due  from  the  sur- 
viving partners  to  the  estate  of  Mr.  Hunt,  and  took  four  notes  for  the  amount. 
All  of  which  notes  as  written  bear  date  the  30th  of  November,  1875.  These 
notes  were  for  $15,865.61  payable  the  9th  of  January,  1877;  $15,000  paj^able 
the  9th  of  July,  1877;  $15,000  payable  the  9th  of  January,  1878,  and  $20,000 
payable  the  9th  of  July  of  the  same  year,  with  interest  at  seven  per  cent. 
This  settlement  which  was  made  did  not  include  the  accounts  on  the  books  to 
profit  and  loss.  Anything  that  might  be  collected  from  those  accounts  was  tO" 
be  paid  over.  These  notes  were  all  payable  at  the  Merchants'  National  Bank 
of  Evansville.  It  was  a  part  of  the  agreement  and  settlement  that  the  suit 
which  was  then  pending  against  the  surviving  partners  was  to  be  dismissed,, 
and  when  the  settlement  was  consummated  the  suit  was  dismissed  accordingly. 
It  does  not  appear  by  any  allegation  in  the  complaint  that  the  sureties  on  the 
bond  were  parties  to  this  proceeding,  or  in  fact  that  they  had  any  knowledge 
of  this  settlement. 

The  main  ground  upon  which  it  is  claimed  the  sureties  are  released  from 
their  obligation  under  the  bond,  as  I  understand,  is  because  of  this  settlement 
made  by  the  executors.  It  is  said  that  the  rights  of  the  parties  were  changed 
in  consequence  of  this  settlement.  At  least  that  is  the  inference  in  the  argu- 
ment, although  not  distinctly  made.  It  is  a  question  whether  or  not  they  were 
from  what  took  place.  It  is  alleged  in  the  complaint  that  these  notes  were 
taken  in  accordance  with  the  terms  of  the  will  of  Mr.  Hunt  and  payable  at  the 
times  then  designated.  It  is  alleged  that  three  of  the  notes  had  been  puiid 
according  to  their  terms,  and  that  the  last  note,  the  one  for  the  $20,000,  al- 
though demand  has  been  made  for  its  payment,  still  remains  unpaid.  It  i» 
necessary  to  particularly  examine  and  consider  the  terms  of  the  will  of  Mr. 
Hunt,  and  the  effect  of  this  settlement  made  on  the  18th  day  of  July,  1876,. 
and  the  condition  of  the  bond,  in  order  to  decide  this  question. 

§  776.  Rdease  hy  extension  of  time. 
.  The  rule  undoubtedly  is,  that  if,  by  agreement  between  the  principals,  time  is^ 
given  on  the  debt  which  is  due,  after  the  obligation  of  the  sureties  is  entered 
into,  they  are  released.  The  diiBculty  about  this  case  is  to  say  that  there  was 
time  absolutely  given  on  the  amount  that  was  due  so  as  to  release  the  sureties. 
The  condition  of  the  bond  is  that  they  were  to  pay  all  sums  of  money  "  that 
are  now  due,  or  may  hereafter  become  due,  from  Semonen  and  Dixon  as  sur- 
viving partners."  Then  the  sureties  agreed  that  Semonen  and  Dixon  should 
pay  to  the  estate  of  Hunt  all  sums  that  were  then  due  or.  might  thereafter  be- 
come due.  Of  course  the  important  question  is  what  sums  were  then  due,  and 
what  sums  thereafter  became  due,  within  the  meaning  of  this  condition  of  the 
bond.  It  cannot  be  said  absolutely  that  there  were  any  sums  then  due  except^ 
those  which  are  paid  and  about  which  no  controversy  arises;  for  instance,  the 
notes  which  were  given  at  the  settlement,  which  was  made  between  Mr» 

850 


RELEASE  OF  SURETIES.— DELAY,  §§777-779. 

Thaxter  and  the  surviving  partners  on  the  26th  of  February,  1874.  There 
seems  to  be  no  controversy  in  relation  to  that.  The  presumption  is  they  were 
paid  according  to  their  terms.  Therefore,  the  only  sums  to  which  this  condi- 
tion of  the  bond  can  refer  are  those  which  remain  to  be  paid  by  the  surviving 
partners  as  the  interest  of  Mr.  Hunt  in  the  assets  of  the  firm. 

§  777.  Sureties  are  not  released  by  time  given  to  their  principal  not  in  excess  of 
that  in  coniemplaiion  of  the  parties  when  the  contract  of  suretyship  was  executed. 

ll'ow,  it  is  to  be  observed  that,  by  the  terms  of  Mr.  Hunt's  will,  time  was 
given  on  a  certain  contingency  to  the  surviving  partners  for  the  payment  of 
what  might  be  due.  And  the  allegation  in  the  complaint  is  that  these  notes, 
given  in  the  settlement  of  the  18th  of  July,  1876,  were  in  accordance  with  the 
terms  of  the  wilL  Then,  was  the  arrangement  which  took  place  between  the 
executors  and  the  surviving  partners,  as  to  the  payment  of  what  was  due,  such 
a  change  in  the  condition  of  the  parties  as  existed  oa  the  25th  of  March,  1874, 
as  to  entirely  release  the  sureties  from  the  obligation  of  their  bond  ?  I  do  not 
think  it  was.  Certainly  not  as  to  the  whole  amount  that  was  due.  It  will  be 
recollected  that  the  executors  had  a  certain  discretion  as  to  a  portion  of  the 
amount  that  was  due  to  the  estate.  And  upon  the  determination  of  that  dis- 
cretion the  surviving  partners  were  to  have  a  number  of  years  to  make  the 
payment.  Now,  the  presumption  is  that,  considering  the  circumstances  under 
which  this  bond  was  executed  —  tendered  in  court,  accepted  by  the  court,  and 
delivered  to  the  plaintiff, —  that  the  sureties  must  have  known  the  terms  of  the 
will  of  Mr.  Hunt.  I  think  the  fair  inference  upon  the  allegations  of  the  com- 
plaint is,  that  that  fact  must  have  been  known  to  them,  and  it  will  be  observed 
that  it  is  assumed  in  the  condition  of  the  bond  that  a  portion  of  the  money  at 
any  rate  was  not  then  payable  by  the  surviving  partners.  And  they  therefore 
agreed  that  whenever  it  should  become  payable  the  surviving  partners  should 
pay  it  Was  not  a  portion  of  this  account  due  within  the  terms  of  the  will  as- 
was  understood  by  the  parties  to  which  they  agreed  with  the  surviving 
partners?  I  think  it  was,  and  that  the  sureties  agreed  to  that.  We  may 
assume  that  was  the  fact.  If  the  whole  of  the  notes  which  were  given  on  the 
18th  of  July,  1876,  are  not  due,  some  of  them  certainly  are,  and  the  sureties 
are  liable  for  a  portion  at  least  of  the  amount.  It  certainly  does  not  exempt 
the  defendants  from  all  liability,  according  to  the  terms  of  this  paragraph,  on 
the  last  note  of  $20,000.  So  that,  it  being  the  duty  of  the  cour^  while  it  pro- 
tects the  rights  of  sureties,  at  the  same  time  to  protect  the  rights  of  those  for 
whose  benefit  the  obligations  of  the  sureties  are  given,  I  hold  that  it  cannot 
be  said  that  they  are  released  from  all  liability. 

And  perhaps  I  ought  to  say,  while  overruling  the  demurrer,  that  it  may  be 
quite  possible,  if  the  case  should  go  to  trial  before  a  jury,  some  facts  may 
be  elicited  upon  which  it  may  be  the  duty  of  the  court  to  say  to  the  jury,  or 
if  it  should  be  left  to  the  court,  for  the  court  itself  to  say,  that  the  parties 
are  released.  But,  upon  the  face  of  the  complaint,  I  cannot  say  that  this  is 
so;  and  the  demurrer,  therefore,  will  be  overruled.  It  may  be  overruled  with 
leave  for  them  to  answer,  or  I  will  give  them  the  benefit  of  an  exception  if 
they  prefer  that. 

§  778.  Delaj. —  A  surety  is  not  discharged  where  the  time  of  payment  is  extended  after  a 
breach.    United  States  v.  HoweU,*  4  Wash.,  630.    See  §  755. 

§  779.  Taking  ooUateral  security,  without  suspending  the  right  to  sue,  will  not  bar  an  action 
on  the  bond,  and  will  not,  therefore,  discharge  the  sureties.    United  States  v.  Nicholl,  ld> 

Wheat,  005  (§8  67^-^79)-    See  )$  754. 
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§  780.  The  sureties  on  an  official  bond  are  not  discharged  b^  the  laches  of  the  superior 
officers  of  the  government,  unaccompanied  hj  fraud.  Postmaster-Greneral  v.  Reeder,*  4 
Wash.,  678. 

g  781.  Laches  of  the  government  in  instituting  suits  on  official  bonds  is  no  defense  in  an 
action  against  a  surety.    United  States  v.  Gaussen,*  2  Woods,  92.    See  g  757. 

§  782.  A  surety  on  an  official  bond  is  not  discharged  by  the  laches  of  the  government  offi- 
cers in  enforcing  the  liability  of  a  co-surety.  Gaussen  v.  United  States,  7  Otto,  584  (§§  789- 
742).    See  §  757. 

§  783.  The  laches  of  the  agents  of  the  government  in  calling  a  collector  to  account  will  not 
release  the  sureties  on  his  bond.    United  States  v.  Kirkpatrick,  9  Wheat.,  720  (§§  419-422). 

§  784.  A  creditor,  by  extending  the  time  of  payment,  by  agreement  with  a  debtor  without 
the  consent  of  the  surety,  so  as  to  suspend,  even  for  a  short  time,  his  right  to  proceed  against 
the  debtor,  discharges  the  surety  from  liability.  Sprlgg  v.  Bank  of  Mount  Pleasant,*  1  McL., 
^84;  Sprigg  17.  Bank  of  Mount  Pleasant,  10  Pet,  257  (§§  520-522).    See  §  758. 

§  785.  The  neglect  of  the  postmaster-general  to  institute  suit  within  six  months  after  a  de- 
fault by  a  postmaster  does  not  exonerate  either  him  or  the  sureties  on  his  official  bond.  Post- 
master-General V.  Reeder,*  4  Wash.,  678.    See  §  756. 

g  786.  Section  8  of  the  act  of  congress  of  March  8,  1825,  provided  that  unless  suit  should 
be  instituted  against  a  postmaster  and  his  sureties  within  twe  years  after  a  default  by  him 
the  sureties  should  be  exonerated.  In  estimating  the  time  limited  by  this  act,  where  there 
bave  been  successive  deficits  in  the  x)eriodical  returns  of  the  postmaster,  and  successive  peri- 
odical payments  by  him,  the  payments,  as  they  are  successively  made,  should  be  applied  first 
to  the  deficits  existing  from  the  former  period,  and  then  to  the  amount  due  from  the  period 
in  which  the  payment  is  made,  and  the  two  years  is  to  be  reckoned  from  the  time  from  which 
the  imreduced  deficit  exists.  United  States  v,  Kerschner,*  1  Bond,  432 ;  Postmaster-Creneral 
V.  Norvell,*  Gilp.,  106. 

§  787.  In  an  action  against  the  sureties  on  an  official  bond  of  a  postmaster  running  to  the 
postmaster-general,  the  sureties  pleaded  that  the  postmaster-general  did  not  institute  suits 
within  six  months  after  the  default  of  their  principal,  and  did  not  give  notice  of  such  defaults 
to  the  principal  or  to  them,  "but  fraudulently,  imlawfully  and  negligently**  neglected  to  in- 
stitute such  suits  or  give  such  notice.  The  plaintiff  having  demurred  generally,  it  was  held 
that,  as  the  demurrer  admitted  the  fraud  charged  in  the  plea,  the  defendant  was  entitled  to 
Judgment.    Postmaster-Greneral  v.  Ustick,*  4  Wash.,  847. 

g  788.  A  collector  of  revenue,  being  In  default,  gave  to  the  supervisor,  at  his  request,  cer- 
tain bonds,  with  a  warrant  of  attorney  and  a  mortgage  to  secure  the  United  States  on  account 
of  his  default,  which  securities  were  received  by  the  supervisor,  and  the  time  for  the  pay- 
ment of  the  default  was  extended,  with  the  knowledge  and  consent  of  the  commissioner  of 
revenue  and  the  secretary  of  the  treasury,  but  without  the  knowledge  or  consent  of  the  sure- 
ties on  the  official  bond  of  the  collector.  Heldt  that  the  acts  of  the  officers  were  the  acts  of 
the  government,  and  that  the  extension  of  time  in  this  case  exonerated  the  sureties.  United 
States  V.  Hillegas,*  8  Wash.,  70.    See  §  754. 

§  789.  The  sureties  on  a  custom-house  bond  are  not  released  by  the  failure  of  the  United 
States  to  bring  an  action  against  the  principal  for  more  than  sixteen  months  after  the  bond 
became  due,  although  the  law  requires  the  collector  of  customs,  immediately  and  without 
delay,  to  cause  prosecutions  to  be  commenced  for  duties  unpaid.  Hunt  v.  United  States,  1 
Gall.,  82. 

§  790.  A  plea  by  a  surety,  in  an  action  on  the  official  bond  of  a  paymaster  in  the  navy,  set 
up  that  the  paymaster  had  been  granted  leave  of  absence,  and  that  the  proper  officer,  in  com- 
municating this  leave,  added,  referring  to  a  previous  direction  of  the  department  for  the  set- 
tlement of  his  accounts,  that  such  settlement  would  necessarily  be  delayed  by  reason  of  his 
not  having  access  to  his  papers  on  board  a  certain  vessel,  and  that  thereby  the  plaintiffs  had 
lost  the  moneys  then  in  his  hands.  Hddt  that  the  plea  was  insufficient,  it  not  showing  any 
binding  agreement  for  time,  and  amounting  merely  to  an  allegation  of  laches  on  the  part  of 
the  government.    Raymond  v.  United  States,  14  Blatch.,  51. 

§  791.  Laches  or  negligence  on  the  part  of  the  officers  of  the  government  in  settling  the 
accounts  of  the  principal  and  collecting  the  balance  of  moneys  in  his  hands  does  not  dis- 
charge the  sureties  in  his  official  bond.  Thus,  where  sureties  of  a  paymaster  in  the  army  set 
up  in  defense  of  an  action  on  his  official  bond,  that  after  dismissal  from  office,  being  solvent 
and  able  to  pay  the  full  amount  of  his  defalcation,  he  applied  to  the  department  to  have  bis 
account  adjusted,  but  this  was  not  done  until  after  he  had  become  insolvent,  it  was  held  tlist 
the  plea  showed  no  defense.     Smith  v.  United  States,  5  Pet.,  292.     See  §  757. 

§  792.  In  a  suit  on  a  postmaster*s  bond,  the  sureties  pleaded  that  they  were  discharged  by 
the  act  of  the  plaintiff,  in  that  the  auditor  of  the  treasury  of  the  postoffice  department  had 
full  notice  of  the  defalcation  and  embezzlement  of  their  principal,  and  neglectfully  permitted 
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iiim  to  remain  in  ofilce,  whereby  he  was  enabled  to  commit  all  the  default  and  embezzlement 
4ifore8aid,  etc.    J9e2c2,  not  a  good  defense.    Jones  v.  United  States,  18  Wall.,  062.    See  §  759. 

§  798*  Where  a  postmaster  makes  default  in  paying  over  the  quarterly  balances  due  the 
United  States,  and  the  postmaster-general  neglects  to  institute  suit  for  two  years,  the  sureties 
are  discharged  under  the  third  section  of  the  act  of  March  8, 1825 ;  they  are  not  liable  for  bal- 
-ancee  in  respect  to  which  the  default  has  not  continued  two  years,  provided  it  is  two  years 
since  the  first  default.    Roddy  t;.  United  States,*  2  Pittsb.  R.,  874. 

§  794.  Mere  delay  to  require  payment,  unaccompanied  with  fraud  or  a  settled  agreement 
with  the  principal  for  that  purpose,  does  not  discharge  a  surety.  So  it  was  held  that  the 
delay  of  a  collector  of  customs  to  institute  suit  for  duties,  for  a  period  of  sixteen  months 
after  they  became  due,  did  not  discharge  the  sureties  in  the  bond  given  therefor.  Hunt  v. 
United  States*  1  OalL,  82. 

%  795.  In  an  action  on  a  paymaster's  bond  a  plea,  by  a  surety,  that  the  principal  was  pos- 
sessed of  sufficient  moneys  to  meet  the  demands  of  the  government  and  was  squandering  the 
same,  and  that  the  surety  notified  the  chief  of  the  department  thereof,  and  demanded  that 
the  principal  be  arrested  and  the  moneys  in  his  possession  obtained,  and  that  the  department 
promised  to  do  so,  but  failed,  and  that  by  reason  of  this  negligence  the  plaintiffs  sustained 
their  loss,  was  held  bad  as  amounting  merely  to  a  plea  of  laches  on  the  part  of  the  officers  of 
4he  government.    Raymond  v.  United  States,  14  Blatch.,  61. 


B.  MUNICIPAL  AND  OTHER  CORPORATE  SECURITIES. 


L  Powers  of  Cobforations,  §g  79(^ 
969. 

n.  SUBSCBIBINa     AND     ISSmNQ     BONDS, 

§g  970-1121. 

HI.  CSOBBOBATION  MaT  CANCSt  ITS  Sl7B- 
BCBIFnON  AMD    BUY    UP  BONDS,  ^ 

1122-1188. 
TV.  PuBuc  Purpose,  §§  1189-1180. 
V.  Whether  Bonds  Issued  to  Proper 

COKPANY,  §§  1181-1203. 
VI  Consolidation   of    Companies,    g§ 

1904-1228. 
YIL  IjnoTiNa  Indebtedness,  §g  1229-1245. 
YIIL  Bboistration,  §8 124S-12M. 


IX.  Recovery   on  Invalid  Bonds, 

1255-1278. 
X.  Negotiability;  Bona  Fide  Holder, 

§§  1274-1572. 
XL  iN^TUNcnoN,  ^  1578-1580. 
Xll.  Enforcing  Payment,  §g  1587-1059. 
XTTT.  Ratificati6n;  Curative  Laws,  §§ 

1000-1700. 
XIV.  State  Decisions,  §§  1707-1722. 
XV.  Coupons,  §§  1728-1772. 
XVI.  Sale  Without  Warranty,  §§  1778- 

1775. 
XVn.  AonoNS,  §g  1770-1810. 
XVIIL  Miscellaneous,  g§  1811-1880. 


I.  PowEES  of  Cobpobations. 


80MKABT—  LegitHature  may  ctmfer  authority,  gg  790,  800-802,  ^M.—Whether  power  to  bor- 
row  money  imporU  power  to  issue  bonds,  ^  797-799,  828.—  Constitutional  questions^ 
§g  801,  802,  808.—  Road  not  within  limit  of  state,  §  808.—  Eaochanffing  bonds  for  stocky 
gg  801,  804.—  Loaning  credit,  g  805.—  No  vote;  invalid  bonds,  gg  800,  807.—  Uniformity  in 
taxation,  gg  809,  882.—  Ilff^t  of  constitutional  amendments,  §g  810-821,  881.—  As  to 
amount  under  separate  laws,  g  822.—  Taxation  by  townships,  g  828. —  Power  of  toumships 
in  Missouri,  gg  824r-827.—  Implied  power,  gg  828,  829,  888.-  What  is  a  railroad  company, 
§  880. —  Power  to  issue  coupon  bonds,  g  884 ;  where  payable,  g  885.— JVb  money  received  for 
bonda,i9W. 

%  7M.  A  legislature  may  confer  upon  municipal  corporations  the  power  to  borrow  monej 
And  iwue  bonds  in  aid  of  railroads.    RogefB  v,  Burling^n,  gg  887-841. 

g  797.  Authority  in  the  charter  of  a  municipal  corporation  to  borrow  money  for  any  public 
purpose  includes  the  power  to  issue  bonds  and  lend  them  to  a  railroad  company  to  aid  in  its 
construction.    Ibid, 

g  798.  The  provision  in  the  charter  of  a  railroad  company  that  *<  it  shall  be  lawful  for  all 
perBOQB  of  lawful  age,  or  for  the  agent  of  any  corporate  body,  to  subscribe  any  amount  to  the 
capital  stock  of  said  company,"  does  not  conf^  power  on  a  municipal  corporation  to  sub- 
scribe stock  and  issue  bonds  in  payment.  Where  there  is  a  Wjant  of  power  to  issue  bonds,, 
there  can  be  no  bona  fide  holding,  'f  ownship  of  East  Oakland  v.  Skinner,  gg  842-845. 
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§  799.  A  law  authorizing  a  subscription  by  counties  to  the  stock  of  a  railroad  company^ 
jmd  giving  power  to  the  board  of  superyisors  to  assess  and  collect  a  tax  on  the  taxable  prop- 
erty or  the  real  property,  at  their  election,  for  the  payment  of  the  capital  stock  so  subscribed, 
imd  providing  for  no  other  mode  of  payment,  but  further  providing  that  the  sheriff  or  col- 
lector shall  issue  a  certificate  to  any  person  paying  such  taxes,  which  certificate  shall  entitle 
the  tax-payer  or  his  indorsee  to  a  corresponding  amount  of  stock  in  the  company  in  lieu  of 
the  county's  stock,  does  not  confer  power  to  issue  bonds.  This  act  being  incorporated  into 
and  made  a  part  of  a  subsequent  act,  they  are  to  be  construed  as  one  act,  and  the  supple- 
mental act  providing  for  a  special  tax  on  lands  adjoining  the  road,  extending  over  a  period 
of  years,  and  the  company  being  required  to  issue  stock  to  tax-i)ayers  for  all  payments  made, 
it  is  held  that  payment  by  the  county  in  bonds,  with  interest,  is  excluded.  No  presumptionc 
to  the  contrary  is  to  be  drawn  from  the  provision  in  the  latter  act  that  the  company  may  sell: 
imy  bonds  that  it  may  receive  as  a  donation  or  in  payment  of  subscriptions.  Wells  v.  Super- 
visors, §§  846-848. 

§  800.  Unless  restrained  by  a  constitutional  provision,  a  state  legislature  may  authorize  a 
municipal  corporation  to  issue  its  bonds  in  aid  of  railroads.  Railroad  Co.  v.  County  of  Otoe, 
§§  849-853 ;  Town  of  Queensbury  v.  Culver,  g§  a54r-857. 

§  801.  And  it  makes  no  difference  whether  the  bonds  are  given  outright  or  whether  they 
are  exchanged  for  stock.  The  constitutional  prohibition  against  taking  private  property  for 
public  use  has  no  application  to  a  case  of  this  character.  Railroad  Company  v.  County  of 
Otoe,  §§  84^-858. 

g  802.  And  in  the  absence  of  such  prohibition  an  enabling  act  permitting  a  municipality 
to  donate  its  bonds  to  a  railway  and  collect  taxes  to  pay  them,  if  the  municipality  should 
decide  to  do  so  by  vote,  is  valid  and  constitutionaL  Town  of  Queensbury  v.  Culver,  §g  854- 
657. 

§  803.  Where  a  legislature  has  power  to  authorize  a  municipality  to  issue  bonds  in  aid  of  a 
railway,  it  is  immaterial  whether  the  railway  to  which  aid  is  given  is  within  the  limits  of  the 
municipality  or  of  the  state  or  not    Railroad  Company  v.  County  of  Otoe,  §§  849-853. 

§  804.  Where  the  legislature  has  power  to  authorize  a  municipality  to  issue  its  bonds  in  aid 
of  a  railway,  it  may  direct  that  the  bonds  shall  be  given  qutright  as  well  as  that  they  shall 
be  exchanged  for  stock.    Ibid. 

g  805.  A  constitutional  provision  that  the  credit  of  the  state  shall  never  be  given  or  loaned 
to  a  private  individual  or  corporation,  and  limiting  the  amount  of  the  indebtedness  of  the 
state,  applies  only  to  the  state,  and  does  not  prohibit  the  state  legislature  from  authorizing 
counties  to  incur  indebtedness  and  issue  bonds  in  aid  of  a  railway.    Ibid. 

§  806.  Unless  restrained  by  some  constitutional  provision,  a  state  legislature  may  authorize 
a  county  court  to  issue  county  bonds,  without  the  submission  of  the  question  to  a  popular 
vote,  to  pay  for  improvements  contracted  for  and  made,  and  for  which  bonds  had  been  issued 
by  the  county,  which  were  invalid  for  the  reason  that  the  question  of  the  expenditure  had 
not  been  submitted  to  a  popular  vote  because  of  an  ambiguity  in  the  law.  Ritchie  v,  Franklin 
County,  §§  858-860. 

§  807.  In  the  absence  of  any  constiiutional  provision  restraining  the  legislature  from  au- 
thorizing a  county  to  borrow  money  for  public  improvements,  without  a  submission  of  the 
question  to  a  popular  vote,  the  legislature  may  authorize  the  county  to  issue  bonds  to  pay  for 
improvements  already  made  without  such  a  submission.    Ibid. 

§  808.  The  constitutional  prohibition,  that  no  person  shall  be  deprived  of  property  without 
due  process  of  law,  does  not  prevent  a  legislature  from  authorizing  a  municipality  to  aid  a 
railway.    Township  of  Pine  Grove  v.  Tftlcott,  §§  881-866. 

g  809.  A  state  law  permitting  a  municipality  to  incur  indebtedness  and  issue  bonds  in  aid 
of  a  railway  is  not  in  violation  of  the  provision  of  the  state  constitution  that  the  legislature 
shall  provide  a  uniform  system  of  taxation.    Ibid. 

%  810.  The  township  of  L.,  in  1868,  voted  a  donation  in  aid  of  a  railroad,  pursuant  to  lawa 
then  in  force.  On  July  2,  1870,  the  people  of  the  township  voted  in  favor  of  the  issue  of 
bonds  to  pay  said  donation,  and  on  the  same  day  the  people  of  the  state  voted  for  the  adop- 
tion of  a  new  constitution,  a  provision  in  which  prohibited  aid  to  railroads  by  counties,  towns, 
etc.  Held,  that  the  bonds  issued  pursuant  to  said  vote  were  valid.  Louisville  v.  Savings  Bank,. 
§§  867,  868. 

§  811.  The  new  constitution  of  Illinois,  which  went  into  effect  July  2,  1870,  provided  that 
no  municipality  should  in  any  way  aid  a  railroad  or  any  private  corporation.  "Provided,, 
however,  that  the  adoption  of  this  article  shall  not  be  construed  as  affecting  the  right  of  any 
municipality  to  make  such  subscriptions,  where  the  same  has  been  authorized  under  existing 
laws,  by  a  vote  of  the  people  of  such  municipalities,  prior  to  such  adoption."  Held,  follow- 
ing the  Illinois  decisions,  that  a  donation  to  a  railway  company,  pursuant  to  a  popular  vote, 
Jby  a  county  duly  authorized,  was  included  in  the  proviso,  when  the  vote  was  taken  before  the 
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constitution  went  into  effect,  though  bonds  were  not  actually  issueil  till  afterwards.    Fair- 
field V.  County  of  Gallatin,  ^§  869-871. 

§  812.  The  act  incorporating  a  certain  railway  authorized  the  board  of  supervisors  of  a  cer- 
tain county  to  subscribe  to  the  capital  stock  of  the  company  to  an  amount  not  exceeding 
180,000,  and  to  issue  county  bonds  therefor,  but  provided  that  the  bonds  should  not  be  issued 
till  the  road  was  opened  for  traffic  between  two  points  named.  In  December,  1869,  the  super- 
visors by  resolution  ordered  the  subscription  to  be  made  and  the  bonds  issued  when  the  road 
should  be  opened  for  traffic  between  the  points  specified.  No  formal  subscription  was  made 
on  the  company *s  books  tiU  1871,  but  the  resolution  of  the  county  board  was  entered  of  record 
on  the  books  of  the  company  by  its  clerk  and  president,  and  by  a  conti'act  entered  into  by  it 
in  April,  1870,  appropriated  the  bonds  to  be  received  from  the  county.  In  July,  1870,  a  new 
state  constitution  went  into  effect  which  prohibited  counties  from  subscribing  to  the  stock  of 
private  corporations,  or  aiding  them  in  any  way.  In  1873  the  railroad  was  completed  and 
opened  for  traffic  as  required,  and  the  bonds  were  delivered.  Held,  that  the  resolution  of  the 
board  was  a  subscription,  and  that  even  if  it  was  not  it  was  a  contract  to  subscribe,  and,  in 
either  view  of  the  case,  a  contract  was  completed  between  the  county  and  the  company  which 
oould  not  be  impaired  by  any  prohibition  of  the  constitution,  and  the  delivery  of  the  bonds 
after  the  constitution  had  gone  into  effect  in  pursuance  of  such  contract  was  valid.  County 
of  Moultrie  V.  Rockingham  Ten  Cent  Savings  Bank,  §§  872-875. 

§  818.  The  constitution  of  Missouri,  which  went  into  effect  in  1865,  provided  that  the  legis- 
lature should  not  authorize  any  municipality  to  loan  its  aid  to  any  corporation  except  on 
an  affirmative  popular  vote.  Held,  that  this  provision  was  wholly  prospective,  and  that  the 
charter  of  a  railway  company  which  was  enacted  before  the  constitution  went  into  effect  was 
not  affected  by  it,  but  powers  given  to  municipalities  to  subscribe  for  its  stock  remained  as  if 
the  new  constitution  had  not  been  adopted.    County  of  Callaway  v,  Foster,  §§  876-878. 

§  814.  The  constitution  of  Missouri  of  1865  prohibited  the  legislature  from  authorizing  any 
municipality  to  lend  its  credit  to  a  corporation  except  on  a  two-thirds  vote  of  the  qualified 
voters.  An  act  passed  subsequently  provided  that  any  municipality  might  lend  such  aid  on 
such  a  vote.  Held,  that  neither  the  constitutional  provision  nor  the  enabling  act  mentioned 
*  affected  the  authority  previously  conferred  upon  a  municipality  to  subscribe  to  the  capital 
stock  of  a  railway,  though  without  such  submission  of  the  question  to  a  popular  vote.  Louisi- 
ana V.  Taylor,  §g  879,  880. 

g  815.  That  provision  of  the  constitution  of  Missouri  of  1865,  which  prohibits  the  legisla- 
ture from  authorizing  municipalities  to  loan  their  credit  to  corporations  except  on  a  two- 
thirds  vote,  is  a  limitation  of  the  power  of  the  legislature  for  the  future,  so  that  it  should  not 
thereafter  grant  to  municipal  corporations  authority  to  become  stockholders  in  companies 
except  upon  the  terms  expressly  mentioned,  and  all  previous  grants  of  such  authority 
remain  in  their  original  form  until  revoked,  unaffected  by  the  constitutional  provision.  Ibid. 
i  816.  Pursuant  to  existing  authority,  a  county  subscribed  in  1860  to  the  stock  of  a  certain 
railvniy.  In  1869  a  new  constitution  went  into  effect,  which  prevented  the  legislature  from 
authoriidng  a  county  to  loan  its  credit  to  any  railway  except  pursuant  to  a  popular  vote.  In 
1871  the  legislature  authorized  the  county  in  question  to  issue  its  bonds  in  payment  of  its 
subscription  without  any  vote.  Held,  that  the  issue  of  such  bonds  was  not  a  loaning  of  its 
credit  by  the  county,  and  was  consequently  proper.    Supervisors  v.  Galbraith,  §§  881-883. 

§  817.  A  provision  in  the  state  constitution  which  went  into  effect  at  a  certain  time  pro- 
vided that  the  legislature  shall  not  authorize  any  county  to  loan  its  aid  to  any  corporation 
except  on  certain  terms.  Held,  that  this  permission  was  wholly  prospective,  and  did  not 
iq>ply  to  authority  previously  conferred  by  the  legislature,  and  that  bonds  issued  by  such  pre- 
viously conferred  authority  were  good,  though  not  conforming  to  the  conditions  prescribed, 
and  not  issued  till  after  the  constitution  went  into  effect.    Ibid. 

§  818.  Under  a  series  of  acts  in  New  York,  the  county  judge,  upon  the  required  petition 
of  the  tax-payers  of  any  town  in  the  county  for  the  issuing  of  bonds  and  investing  them  in 
the  stock  of  a  designated  railroad  company,  was  required  to  hold  a  hearing  on  the  sufficiency 
of  the  petition,  and,  if  sufficient,  appoint  commissioners  to  carry  out  the  request  of  the  peti- 
tioners. The  powers  of  these  commissioners  were  limited  to  the  making  and  execution  of 
the  bonds  and  the  subscription  of  the  stock  in  the  designated  company,  and  paying  for  the 
same  by  exchanging  the  bonds  therefor.  They  also  had  power  to  enter  into  an  agreement  for 
limiting  and  defining  the  times  when  and  the  proportions  in  which  the  bonds  should  be  deliv- 
ered. The  petition  of  the  tax-payers  might  be  conditional,  and,  if  so,  the  subscription  should 
bind  the  company  to  an  observance  of  the  condition.  After  the  petition  in  case  of  a  certain 
town  was  declared  sufficient  and  the  commissioners  appointed,  the  commissioners  entered 
into  an  agreement  with  the  intended  company,  that  they  would  deliver  the  bonds  in  exchange 
for  stock  when  the  condition  in  the  petition  of  the  tax-payers  had  been  fulfilled.  The  bonds 
were  made  and  put  into  the  hands  of  a  trustee.    Before  the  fulfilment  of  the  condition  and 
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subsequent  to  the  agreement,  a  new  constitution  went  into  effect  forbidding  all  municipal  aid 
to  railroad  companies.  It  was  held  that  the  agreement  between  the  commissioners  and  the 
company  was  ultra  vires  the  commissioners,  and  could  not  be  protected  from  the  subsequent 
constitutional  provision;  that  the  proceedings  prior  to  that  time  constituted  no  contract  with 
the  company,  and  the  delivery  of  the  bonds  was  rightly  restrained.  Railroad  Co.  v.  Falconer, 
g§884-88a 

§  819.  The  charter  of  the  Tebo  and  Neosho  Railroad  Company  gave  it  power  to  construct  a 
certain  branch  road.  It  also  gave  the  county  courts  of  counties  through  or  near  which  its 
main  line  or  branches  ran  power  to  subscribe  to  its  stock,  to  be  paid  in  bonds,  without  the  vote 
of  the  people.  The  bonds  issued  by  the  Henry  county  court  to  this  company  in  aid  of  the 
oonstruction  of  this  branch  ore  not  affected  by  the  constitution  of  1865  of  Missouri,  requiring 
■a  vote  of  the  people,  although  the  bonds  were  issued  subsequent  to  that  date,  and  the  branch 
road  in  aid  of  wliich  they  were  issued  was  buUt  as  an  independent  enterprise  under  the  act  of 
1808,  but  under  the  authority  of  the  parent  company.  The  purchaser  of  these  bonds,  being 
apprised  by  the  law  that  the  county  court  had  authority  to  issue  such  bonds  in  aid  of  such 
branch  without  vote  of  the  people,  is  not  bound  to  inquire  as  to  the  regularity  of  their  issue, 
since  they  were  regular  on  their  ftwe.    County  of  Henry  v.  Nicolay,  g§  88fr-8W. 

§  820.  Where  a  donation  is  authorized  by  a  popular  vote  pursuant  to  the  provisions  of  law 
submitting  the  question  to  the  people,  a  olauseof  the  state  constitution  subsequently  adopted, 
which  forbids  any  municipality  to  lend  its  credit  to  aid  any  railway,  does  not  apply  to  such 
donation,  and  bonds  subsequentiy  issued  pursuant  to  such  donation  are  valid.  County  of 
Moultrie  t;.  f^irfield,  §§  89^-890. 

§  881.  In  1809  a  company  voted  a  donation  to  a  railway  on  the  performance  of  certain  con- 
ditions by  it,  and  on  the  performance  of  those  conditions  issued  its  bonds  and  delivered  them 
to  the  company  in  1871.  Held,  that  the  bonds  were  not  rendered  void  because  in  order  to  pay 
county  expenses,  principal  and  interest  on  its  indebtedness,  the  rate  of  assessment  would 
exceed  the  rate  limited  by  a  constitution  which  went  into  effect  in  1870,  especially  where,  if 
taxes  were  assessed  at  the  maximum  rate,  a  surplus  would  be  left  after  paying  county 
expenses.    Ibid. 

g  822.  One  section  of  the  charter  of  a  railroad  company  provided  that  any  municipalities 
through  which  it  might  pass  might,  **  in  their  corporate  capacities,  subscribe  to  the  stock  of 
said  company,  or  make  donations  thereto,  to  aid  in  constructing  or  equipping  said  railroacL" 
8uch  donations  and  subscriptions  are  conditioned,  however,  upon  a  favorable  vote  of  the  people. 
A  subsequent  section  authorized  a  certain  county  to  subscribe  to  the  capital  stock  of  said 
company  to  an  amount  not  exceeding  (80,000,  and  to  issue  bonds  therefor  on  certain  condi- 
tions. Held,  that  under  the  latter  section  the  county  might  subscribe  for  stock  to  an  amount 
not  exceeding  |80,000  and  issue  its  bonds  to  that  amount,  and  under  the  former  section  it 
might  make  a  donation  and  issue  its  bonds  therefor.    Ibid, 

g  828.  Under  the  laws  of  Illinois  a  congressional  township,  being  a  corporation  for  school 
purposes  only,  can  raise  money  by  taxation  for  school  purposes  only,  and  has  no  authority  to 
levy  taxes  for  the  payment  of  bonds  issued  by  it  in. aid  of  a  railway  company.  Wei^htnuui 
t;.  Clark,  §g  897,  898. 

§  824.  The  provision  in  the  constitution  of  Missouri  that  no  "  county,  city  or  town  **  sludl 
loan  its  credit  to  any  railway  corporation,  except  upon  certain  conditions,  applies  to  town- 
ships as  well  as  to  those  municipalities  mentioned,  and  an  issue  of  bonds  by  a  township  with- 
out the  observance  of  those  formalities,  though  authorized  by  a  state  law,  is  void.  H«jiaht¥i|^T^ 
V,  Bates  County,  §g  899,  900. 

§  825.  The  ** Township  Aid  Act*'  of  Missouri,  which  prescribes  that  aid  may  be  granted,  if 
'HwGhthirds  of  the  qualified  voters  of  the  township,  voting  at  an  election  held  for  that  pur- 
pose, shall  vote  in  favor  of  the  subscription,"  is  not  in  conflict  with  the  constitution  of  that 
state,  which  prohibits  such  subscription  "unless  two-thirds  of  the  qualified  voten,    . 
at  a  regular  or  special  election,  shall  assent  thereta"    County  of  Cass  v.  Johnston,  §§  901-004. 

§  820.  Under  the  "Township  Aid  Act"  of  the  state  of  Missouri,  and  in  accordance  there- 
with, a  township  voted  to  aid  in  the  construction  of  a  railroad,  and  bonds  were  issued  by  the 
county  court  of  the  county  in  which  the  town  was  situated  in  behalf  of  the  township.  The 
act  under  which  the  bonds  were  issued  provided  that  the  county  court  should  assess  taxee  on 
the  property  of  the  town,  making  the  subscription  to  an  amount  sufficient  to  pay  principal 
and  interest,  and  that  these  sums  should  be  paid  into  and  disbursed  from  the  county  treas- 
ury. Hddf  that  an  action  on  such  bonds  was  properly  Ivought  against  the  county  instead  of 
the  township.    Ibid, 

%  827.  The  act  of  January  4,  1860,  of  Missouri,  chartering  a  certain  railroad,  and  providing 
that  on  the  petition  of  the  company,  to  the  county  court  of  any  county  through  which  the 
road  may  be  located,  praying  that  a  vote  may  be  taken  in  any  strip  of  country  through  'which 
it  may  pass,  not  to  exceed  ten  miles  on  each  side  of  the  road,  to  determine  whether  the  in* 
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habitants  of  such  strip  desire  to  take  stock  in  the  road  to  be  paid  in  taxes,  it  shall  be  the  duty 
of  the  county  court  to  order  such  election,  and,  on  a  favorable  vote,  requiring  the  county  court 
to  levy  and  collect  such  tax  and  pay  it  into  the  treasury  of  the  company,  does  not  confer  power 
on  the  county  to  issue  bonds  in  belialf  of  such  strip.  Nor  does  the  act  of  March  24,  1870, 
amending  the  **  township  aid  law,"  and  providing  that  where,  under  the  charter  of  any  rail- 
road company,  taxable  inhabitants  of  a  portion  of  a  municipal  township  have  voted  or  may 
vote  to  take  stock  in  the  company,  the  county  court  may  issue  bonds  for  the  stock  so  taken, 
to  be  paid  out  of  taxes  levied  on  property  within  the  district  voting,  confer  such  power.  The 
strip  mentioned  in  the  charter  might  include  whole  townships  or  parts  of  different  townships, 
and  would  never  include  only  a  portion  of  one  township.  Bonds  of  a  county  issued  in  behalf 
of  such  a  strip  are  unauthorized  and  void,  and  no  one  can  recover  on  them.  Ogden  v.  County 
of  Daviess,  §§  9a5-908. 

§  828.  The  authority  given  to  a  town  to  subscribe  to  the  stock  of  a  railroad  company  does 
not  imply  the  authority  to  issue  municipal  bonds  in  payment  of  such  subscriptions.  Green  v. 
Dyersburg,  §§  909-914. 

§  839.  Authority  to  issue  municipal  bonds  for  stock  in  a  railroad  company  ^annot  be  in- 
ferred from  provisions  in  the  constitution  or  statutes  which  merely  regulate  the  general  sub- 
ject of  such  subscriptions  and  modify  existing  acts  on  that  subject,  but  which  do  not  directly 
confer  the  power.    Itnd. 

§  880.  A  company  having  mining  privileges  and  the  power  to  constraot  and  operate  a  rail- 
road is  a  railroad  company  within  the  meaning  of  the  law  authorizing  subscriptions  in  aid  of 
railrnads.    County  of  Randolph  v.  Post,  g§  915-917. 

g  881.  The  constitution  of  Illinois,  prohibiting  subscriptions  in  aid  of  railroads,  did  not  re- 
late back  so  as  to  invalidate  subscriptions  already  made.    IbicU 

%  882.  The  provision  in  the  Missouri  constitution  of  1865,  that  "  the  general  assembly  shall 
not  authorize  any  county,  city  or  town  to  become  a  stockholder  in,  or  loan  its  credit  to, 
any  company,  association  or  corporation,  unless  two-thirds  of  the  qualified  voters  of  such 
county,  city  or  town,  at  a  regular  or  special  election  held  therein,  shall  assent  thereto,'*  ap- 
plies to  the  issuing  of  bonds  by  a  city  for  the  purchase  of  lands  to  be  donated  to  a  railroad 
company.  And  bonds  issued  for  this  purpose,  under  an  act  requiring  only  a  majority  of  the 
voters,  are  void  as  made  under  a  void  act.  It  is  held  that  an  act,  passed  subsequent  to  the 
vote,  but  prior  to  the  issue,  forbidding  county  officers  to  issue  bonds  without  a  two-thirds 
vote,  does  not  affect  these  bonds,  since  it  conferred  no  power  to  issue  the  bonds  in  pursuance 
of  the  vote  already  had,  that  vote  showing  the  assent  of  two-thiids  of  the  voters  to  the  issue. 
Janolt  V.  Moberly,  §  918. 

§  888.  The  charter  of  a  railway  company  provided  that  towns,  townships  and  cities  along 
its  route  might  subscribe  to  its  capital  stock  and  issue  bonds  therefor  if  such  subscription  was 
authorized  by  a  popular  vote.  A  subsequent  section  provided  that  *'  nothing  herein  contained 
shall  prevent  counties  and  cities  from  taking  and  voting  for  subscriptions  in  the  stock  of  said 
company  under  the  general  laws  of  this  state.*'  Hdd,  that  the  reservation  in  the  latter  sec- 
tion was  not  merely  of  the  power  to  subscribe,  but  included  as  well  the  power  to  issue  bonds 
in  payment  of  such  subscription.    County  of  Kankakee  v.  JEtnA  Life  Ins.  Ca,  g§  919,  920. 

§  884.  The  charter  of  a  city  in  Iowa  empowered  it  "  to  borrow  money  for  any  object  in 
its  discretion  if  at  a  regularly  notified  meeting,  under  a  notice  stating  distinctly  the  nature 
and  object  of  the  loan  and  the  amount  thereof,  as  near  as  practicable,  the  citizens  determine 
in  favor  of  a  loan  by  a  majority  of  two-thirds  of  the  votes  given  at  the  election.**  A  state 
law  provided  that,  whenever  any  company  shall  receive  the  bonds  of  any  city  or  county  upon  a 
subscription  of  stock  by  such  city  or  county,  they  may  bear  interest  at  a  rate  not  exceeding 
ten  per  cent,  and  may  be  sold  by  the  company  at  such  a  discount  as  may  be  deemed  expedi- 
ent. Hdd,  that  under  this  state  law  the  city  had  authority  under  its  charter  to  issue  nego- 
tiable coupon  bonds  in  payment  of  its  subscription  to  the  capital  stock  of  a  railway  company. 
Meyer  r.  City  of  Muscatine,  §8  921-925. 

S  885.  Under  the  abdve  provision  in  the  charter,  and  in  the  absence  of  any  provision  as  to 
where  the  bonds  should  be  payable,  they  may  be  made  payable  in  New  York  instead  of  at  the 
city  treasury.    IbicL 

§  886.  In  an  action  on  bonds  issued  as  above  stated,  it  is  no  defense  that  no  money  was  act- 
ually borrowed  by  the  city  on  such  bonds,  but  that  they  were  delivered  to  the  company  and 
aold  by  the  company  to  the  plaintiff  at  a  discount.    Ibid, 

(Notes.— See  §§  926-969.] 
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ROGERS  V.  BURLINGTON. 
(8  WaUace,  654-668.    1865.) 

Error  to  U.  S.  Circuit  Court  for  Iowa. 

Opinion  by  Mr.  Justice  Clifford- 
Statement  OF  Facts. —  Corporation  defendants  were  authorized  by  their 
charter  to  borrow  money  for  any  public  purpose  whenever  in  the  opinion  of 
the  city  council  it  should  be  deemed  expedient  to  exercise  that  power.  Mate- 
rial conditions  annexed  to  the  power,  as  conferred,  were  that  the  question  of 
borrowing,  when  proposed,  should  be  previously  submitted  to  the  citizens  of 
the  city,  and  that  the  loan  should  not  be  made  unless  two-thirds  of  all  the  votes 
polled  at  such  election  should  be  given  in  the  aflSrmative.  Pursuant  to  that 
authority  the  defendants  voted  to  issue  and  lend  to  the  Burlington  &  Missouri 
Hiver  Railroad  Company  $75,000  in  the  bonds  of  the  city,  payable  in  twenty 
years,  with  an  interest  of  ten  per  cent,  per  annum,  and  to  be  secured  by  the 
first  mortgage  bonds  of  the  company  on  the  second  section  of  the  road. 
Directions  to  the  mayor  of  the  city,  as  expressed  in  the  ordinance,  were  that 
he  should  issue  the  bonds  and  execute  with  the  company  a  contract  of  loan 
thereof,  taking  therefor  the  obligation  of  the  company,  and  the  stipulated 
mortgage  as  collateral  security  for  the  bonds.  Ordinance  under  which  the 
bonds  were  issued  was  passed  on  the  23d  day  of  June,  1856,  and  the  same  is 
fully  set  forth  in  the  record.  The  action  was  assumpsit^  and  the  declaration 
was  founded  upon  certain  interest  coupons  annexed  to  the  bonds,  which  had 
become  due  and  payable  prior  to  the  commencement  of  the  suit. 

Declaration  contained  twenty  counts,  and  the  defendants  demurred  specially 
to  the  entire  series.  Principal  causes  shown  for  the  demurrer  were:  1.  That 
the  declaration  did  not  aver  nor  show  that  the  city  had  any  power  or  authority 
to  issue  the  bonds  therein  described.  2.  That  the  bonds  on  their  face  showed 
that  they  were  not  issued  for  any  municipal  purpose,  but  as  a  loan  from  the 
citv  to  the  before-mentioned  railroad.  3.  That  there  is  no  law  of  the  state  au- 
thorizing  the  city  to  issue  such  bonds,  or  to  loan  her  credit  to  any  railroad. 
Parties  were  fully  heard  in  the  court  below,  and  the  court  sustained  the  de- 
murrer and  rendered  judgment  for  the  defendants. 

§  837.  WJhere  error  is  apparent  on  ike  face  of  the  record^  no  hill  of  exceptions 
is  necessary. 

I.  Plaintiff  excepted  to  both  those  rulings,  and  a  bill  of  exceptions  to  that 
effect,  in  due  form,  is  exhibited  in  the  record ;  but  it  is  unnecessary  further  to  ad- 
vert to  it,  as  it  is  well  settled  that  the  ruling  of  the  circuit  court  in  sustaining 
or  overruling  a  demurrer  to  a  declaration  and  rendering  judgment  for  the  wrong 
party  may  be  re-examined  in  this  court  by  a  writ  of  error  without  any  formal 
bill  of  exceptions.  Gorman  v.  Lenox,  15  Pet.,  115;  Suydam  v.  Williamson,  20 
How.,  436.  Season  for  the  rule  is,  that  the  error  is  apparent  on  the  record; 
and  it  is  generally  true  that  where  the  error  is  apparent  on  the  face  of  the  rec- 
ord a  bill  of  exceptions  is  unnecessary.  Bennett  v,  Butterworth,  11  How., 
669;  Slacum  v.  Pomery,  6  Cranch,  221;  Garland  v.  Davis,  4  How.,  131;  Cohens 
V,  Virginia,  6  Wheat.,  410. 

n.  Substance  of  the  defense  in  this  case  upon  the  merits,  as  presented  in  ar- 
gument, may  be  stated  in  three  propositions :  1.  That  the  defendants,  under 
their  charter,  had  no  lawful  authority  to  issue  the  bonds  described  in  the  dec- 
laration, and  that  inasmuch  as  the  bonds  were  issued  without  authority  they 
were  null  and  void,  and,  consequently,  the  plaintiff  cannot  in  any  point  of 
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view  maintain  the  suit.  .2.  That  municipal  corporations  are  limited  as  to  their 
powers  by  the  objects  to  be  accomplished  by  their  creation,  and  to  the  sphere 
of  action  prescribed  in  their  charters ;  and  that  the  corporation  defendants, 
under  a  fair  application  of  those  rules,  could  not  borrow  money  or  issue  their 
bonds  for  the  object  specified  in  the  ordinance,  because  such  an  object  was  not 
a  public  purpose  within  the  meaning  of  their  charter.  3.  That  the  defendants, 
even  if  they  have  authority  to  borrow  money  for  objects  other  than  those  per- 
taining to  the  good  order  and  proper  government  of  the  city,  could  not  issue 
the  bonds  in  this  case,  because  the  contract  under  which  the  bonds  were  issued 
was  a  contract  of  lending  and  not  of  borrowing,  and  that  the  power  given  to 
the  defendants  to  borrow  money  did  not  authorize  them  to  lend  either  their 
money  or  their  credit. 

§  838.  A  territorial  legislature  has  jHnoer  to  charier  a  mu7iicij>al  corporation 
xind  confer  upon  it  the  tisuaZ  franchises. 

1.  Beasonable  doubt  cannot  be  entertained  that  the  terms  of  the  charter,  if 
valid,  are  sufficiently  comprehensive  to  confer  upon  the  defendants  the  power 
to  borrow  money  for  such  a  public  purpose  as  that  described  in  the  ordinance 
under  which  the  bonds  were  issued,  unless  it  be  shown  that  those  terms  have  in 
.some  way  been  shorn  of  their  usual  and  ordinary  signification.  Charter  of  the 
defendants  was  granted  on  the  10th  day  of  June,  1845,  by  the  territorial  leg- 
islature, acting  under  its  organic  act.  5  Stat,  at  Large,  235.  Subject  to  cer- 
tain exceptions,  not  material  to  be  noticed,  the  sixth  section  of  the  act  provided 
that  the  legislative  power  of  the  territory  should  extend  to  all  rightful  subjects 
of  legislation ;  and  there  can  be  no  question  that  the  territorial  legislature,  act- 
ing under  that  general  delegation  of  legislative  power,  had  the  authority  to 
incorporate  the  defendants  and  confer  upon  them,  as  such  corporation,  the  func- 
tions specified  in  their  charter.  Yincennes  University  v.  Indiana,  14  How., 
273.  Citation  of  authorities  in  support  of  the  proposition  seems  to  be  unneces- 
sary, as  it  is  not  denied,  and,  therefore,  it  may  be  assumed  in  the  further 
4x>nsideration  of  the  case,  that  the  corporate  powers  vested  in  the  defendants, 
jas  expressed  in  their  charter,  were  legitimately  conferred.  Power  to  borrow 
money  for  a  public  purpose,  within  the  meaning  of  the  provision,  is  conferred 
by  the  charter  in  express  terms,  and  there  is  nothing  in  the  constitution  of  the 
state  which  limits  the  authority  so  conferred,  or  renders  it  invalid.  On  the 
4X>ntrary,  the  constitution  of  the  state,  as  originally  adopted,  provided  that  all 
laws  in  force  in  the  territory  which  were  not  repugnant  to  the  constitution 
should  remain  in  force  until  they  expired  by  their  own  limitation,  or  should 
be  repealed  by  the  general  assembly  of  the  state.  Code  1851,  p.  557.  When 
the  new  constitution  was  adopted  it  contained  no  such  provision,  but  the  omis- 
sion was  shortly  afterwards  substantially  supplied  by  a  general  law  re-enacting 
und  reviving  all  acts  in  force  at  the  time  it  went  into  effect,  except  such  as  had 
been  repealed  by  the  general  assembly  or  were  repugnant  to  its  provisions. 
<3ode  1860,  p.  8.  Validity  of  the  charter,  therefore,  is  established  beyond  the 
possibility  of  a  doubt,  unless  it  be  assumed  that  the  particular  provision  au- 
thorizing the  defendants  to  borrow  money  for  a  public  purpose  exceeds  the 
constitutional  authority  of  the  legislature.  In  considering  this  question  it  will 
not  be  necessary  again  to  advert  to  the  fact  that  the  charter  was  granted  by 
the  territorial  legislature,  because  it  has  already  been  shown  that  it  has  the 
same  validity  that  it  would  have  had  if  it  had  been  re-enacted  by  the  legislar 

ture  of  the  state. 
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§  839.  It  is  competent  for  a  legislature  to  confer  upon  a  municipal  corporor 
iion  the  power  to  borrow  rnoney  and  issue  honds  in  aid  of  raUroada. 

Municipal  corporations  are  created  by  the  legislature,  and  they  derive  all 
their  powers  from  the  source  of  their  creation ;  and  those  powers  are  ajt  all 
times  subject  to  the  control  of  the  legislature.  Such  powers,  also,  in  the  ab- 
sence of  any  constitutional  regulation  forbidding  it,  may  be  enlarged  or  dimin- 
ished, extended  or  curtailed,  or  withdrawn  altogether,  as  the  legislature  shall 
determine.  Construction  and  repair  of  highways  or  streets  for  public  travel 
within  their  limits  are  among  the  usual  purposes  of  their  creation,  and  the  ex- 
penses of  accomplishing  those  objects  are  among  their  usual  and  ordinary 
burdens.  Eailways,  also,  as  a  matter  of  usage,  founded  on  experience,  are  so 
far  considered  by  the  courts  as  in  the  nature  of  improved  highways,  and  as  in- 
dispensable to  the  public  interest  and  the  successful  pursuit  even  of  local  busi- 
ness, that  a  state  legislature  may  authorize  the  towns  and  counties  of  the  state 
through  which  a  railway  passes,  to  borrow  money,  issue  their  bonds,  subscribe 
for  the  stock  of  the  company,  or  purchase  the  same  with  the  view  of  aiding 
those  engaged  in  constructing  or  completing  such  a  public  improvement ;  and 
that  a  legislative  act  conferring  such  authority  is  not  in  contravention  of  any 
implied  limitation  of  the  power  of  the  legislature.  Decisions  to  that  effect  have 
very  much  increased  in  number  within  the  last  few  years,  and  are  constantly 
increasing  both  in  the  state  and  federal  courts,  until  it  may  be  said  that  the 
rule  here  laid  down  pervades  the  jurisprudence  of  the  United  States.  Excep- 
tional opinions  advancing  the  opposite  doctrine  may  be  found,  but  they  cannot 
be  regarded  as  sound,  in  view  of  the  fact  that  the  weight  of  authority  is  very 
greatly  the  other  way. 

Printed  argument  of  the  plaintiff  shows  that  the  supreme  court  of  ^  the  state- 
for  a  series  of  years  held  the  same  views,  as  appears  in  some  seven  or  eight  of 
their  reported  decisions ;  and  it  is  proper  to  remark  that  the  reasons  given  for 
the  conclusions  in  those  several  cases  are  much  more  satisfactory  than  those 
assigned  in  the  more  recent  decisions  which  adopt  the  opposite  rule.  Eepeated 
determinations  of  this  court,  embracing  a  period  of  ten  years,  have  expressed, 
the  concurrence  of  the  court  in  the  general  current  of  the  decisions  upon  the 
subject  in  the  state  courts,  and  it  is  vain  for  parties  to  expect  that  the  court,  in 
the  face  of  those  recorded  judgments,  can  come  to  any  different  conclusion. 
Becent  as  many  of  those  decisions  are,  it  seems  unnecessary  to  incumber  the 
opinion  with  the  names  of  the  cases,  or  to  reproduce  the  reasons  assigned  a.a 
the  basis  of  the  respective  judgments.  Irrespective  of  the  state  decisions  it  is- 
quite  obvious  that  the  decisions  of  this  court  control  the  question  under  consid- 
eration, and,  consequently,  that  no  further  remark  upon  the  proposition  is  nec- 
essary, except  to  say  that  the  decision  in  the  case  of  Gelpcke  v.  City  of  Dubuque, 
1  Wall.,  202  (§§  1367-1370,  imfra),  although  the  opinion  of  the  court  contains 
a  reference  to  other  statutes,  was  chiefly  founded  upon  the  construction  of  a 
provision  in  the  charter  of  that  city  expressed  in  the  same  words  as  the  provis- 
ion contained  in  the  charter  of  the  defendants.  Decision,  also,  in  the  case  of 
Meyer  v.  City  of  Muscatine,  1  Wall.,  385  (§§  921-925,  infra\  is  to  the  same^ 
effect.  Unless,  therefore,  it  be  assumed  that  no  prior  decision  of  this  court  can 
furnish  the  rule  in  a  subsequent  controversy,  it  would  seem  that  the  present, 
case  is  controlled  by  those  decisions. 

§  840.  ^^  Puhlic  purpose  ^^  includes  aid  to  railroads  as  well  as  the  more  ardi^ 

nary  operations  of  municipal  corporations. 

2.  Second  proposition  submitted  is  that  the  defendants  could  not  borroir 
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money  or  purchase  bonds  in  aid  of  the  improvement  specified  in  the  ordinance, 
because  such  a  work  is  not  within  the  usual  and  ordinary  objects  to  be  accom- 
plished  by  a  municipal  corporation,  and  consequently  was  not  a  public  purpose 
within  the  meaning  of  that  phrase  as  employed  in  the  charter  of  the  city.  They 
admit  that  the  construction  of  a  railroad  is  a  public  improvement,  and  they 
insist  that  the  phrase  public  purpose,  as  employed  in  the  charter,  must  be  lim- 
ited in  its  signification  to  such  public  purposes  as  fall  within  the  usual  and  or- 
dinary sphere  of  municipal  corporations.  Undoubtedly  there  is  much  force  in 
the  latter  suggestion ;  and  it  would  seem  that,  as  applied  to  many  improvements 
of  great  public  utility,  the  proposition  may  well  be  conceded.  None  of  the 
decided  cases  which  maintain  the  power  of  the  state  legislatures  to  authorize 
such  material  aid  in  the  construction  of  railroads  decide  or  even  intimate  that 
the  power  may  be  exercised  without  limit  or  be  extended  to  a  public  enterprise 
entirely  foreign  to  the  general  objects  which  the  corporation  was  created  to 
subserve.  Those  adjudications  are  not  obnoxious  to  any  such  charge,  but  the 
theory  maintained  is  that  a  railroad  is  nothing  more  than  an  improved  highway, 
and  that  it  is  as  competent  for  the  legislature  to  authorize  a  municipal  corpora- 
tion to  furnish  material  aid  in  the  construction  of  a  railroad  connected  with  the 
same  as  to  construct  a  highway.  Eegarded  in  that  point  of  view,  they  are  anal- 
ogous objects,  and  experience  shows  that  the  railroad  as  well  a^  the  highway 
is  promotive  of  the  highest  and  best  interest  of  the  corporation.  Bedfield  on 
E'ys,  533;  Eome  v.  Eome,  18  N.  T.,  38;  Prettyman  v.  Tazewell  Co.,  19  lU.^ 
406;  Bushnell  v.  Beloit,  10  Wis.,  195;  Eeinboth  v.  Pittsburg,  41  Penn.  St.,  278^ 

§  841*  Issuing  hands  is  horrowing  money ^  though  ihs  bonds  be  loaned  to  avail'- 
road  company, 

3.  Third  proposition  is,  in  substance  and  effect,  that  the  defendants,  even  if 
they  could  borrow  money  for  the  object  described  in  the  ordinance,  could  not 
lawfully  issue  the  bonds  in  this  case,  because  the  contract  under  which  they 
were  issued  was  a  contract  of  lending,  and  not  of  borrowing,  within  the  mean- 
ing of  the  charter.  Evidently  the  proposition  admits  that  the  defendants 
might  borrow  money  in  aid  of  the  improvement  described  in  the  ordinance,  but 
the  argnment  is  that  in  issuing  the  bonds  and  delivering  them  to  the  company 
they  did  not  exercise  the  power  in  the  manner  which  the  charter  authorized. 
Where  a  municipal  corporation  was  authorized  to  subscribe  to  the  stock  of  a 
railroad  company  and  to  borrow  money  to  pay  for  the  stock  subscribed,  the  su- 
preme court  of  Pennsylvania  held,  in  the  case  of  Middleton  v,  Alleghany  Co.^ 
37  Penn.  St,  241,  that  the  issuing  of  their  bonds  as  a  means  of  making  the  pay- 
ment was  borrowing  money  for  that  purpose  within  the  meaning  of  the  provis- 
ion conferring  the  power,  especially  as  it  appeared  that  the  bonds  had  been 
received  in  payment  of  the  subscription.  Same  court  also  held,  in  the  case 
of  Seinboth  v.  Pittsburg,  41  id.,  278,  that  where  an  act  of  the  legislature  au- 
thorized a  municipal  corporation  to  subscribe  for  stock  in  a  railway  as  fully  as 
an  individual,  that  the  provision  gave  authority  to  the  corporation  to  issue  their 
negotiable  bonds  in  payment  of  the  stock,  and  this  court,  upon  are-examination 
of  the  case,  came  to  the  same  conclusion.  Seybert  v.  Pittsburg,  1  Wall.,  372. 
Common  experience  shows  that  the  issuing  of  bonds  by  a  municipal  corporation 
as  material  aid  in  the  construction  of  a  railroad  is  merely  a  customary  and  con- 
venient mode  of  borrowing  money  to  accomplish  the  object,  and  it  cannot 
make  any  difference,  so  far  as  respects  the  present  question,  whether  the 
bonds  as  issued  by  the  defendants  were  sold  in  the  market  by  their  officers,  or 
were  first  delivered  to  the  company  and  were  by  their  agents  sold  for  the  same 
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purpose.  Money  was  what  the  company  wanted,  to  be  expended  in  the  con- 
struction of  the  railroad,  and  the  bonds  were  issued  by  the  defendants  to  enable 
the  company  to  accomplish  that  purpose.  Technically  speaking,  it  may  be  said 
that  the  transaction,  as  between  the  company  and  the  defendants,  was,  in  form, 
•&,  contract  of  lending,  but  as  between  the  defendants  and  the  persons  who  pur- 
chased the  bonds  in  the  market,  it  was  undeniably  a  contract  of  borrowing 
money ;  and  the  same  remark  applies  to  the  transaction  in  its  practical  and 
legal  effect  upon  all  subsequent  holders  of  the  securities  who  have  since  become 
such  for  value,  and  in  the  usual  course  of  business. 

III.  Viewed  in  that  light  it  is  unmistakably  a  contract  of  borrowing  money  in 
the  open  market,  and  the  rule  that  a  corporation,  quite  as  much  as  an  individual, 
is  held  to  fair  dealing  with  other  parties,  applies  with  all  its  force,  and  we 
repeat  that  corporations  cannot  by  their  acts,  representations  or  silence, 
involve  others  in  onerous  engagements,  and  be  permitted  to  defeat  the  calcula- 
tions and  claims  which  their  own  conduct  has  superinduced.  Bissell  v.  Jefifer- 
sonville,  24  How.,  287  (§§  1449,  1450,  infra).  Perfect  acquiescence  in  the 
action  of  the  oflBcers  of  the  city  seems  to  have  been  manifested  by  the  defend- 
ants until  the  demand  was  made  for  the  payment  of  interest.  They  never  at- 
tempted to  enjoin  the  proceeding,  but  suffered  the  bonds  to  be  issued  and 
delivered  to  the  company,  and  when  that  was  done  it  was  too  late  to  object 
that  the  power  conferred  in  the  charter  had  not  been  properly  executed.  Knox 
County  V.  Aspinwall,  21  id.,  544  (§§  1413-18,  infra).  Precisely  the  same  objec- 
tion was  made  in  the  case  of  Meyer  v.  City  of  Muscatine,  1  Wall.,  392  (§§  921, 
925,  infra\  but  the  objection  was  overruled  by  this  court  upon  the  ground  that 
the  object  of  issuing  the  bonds  was  as  effectually  accomplished  by  their  de- 
livery to  the  company  as  they  would  have  been  if  the  defendants  themselves 
had  sold  them  in  the  market,  and  that  the  obligors  were  not  injured  by  the 
transaction. 

Judgment  of  the  circuit  court  is  reversed,  with  costs,  and  the  cause  remanded 
for  further  proceedings  in  conformity  to  the  opinion  of  the  court. 

Mr.  Justice  Field  dissented  (the  Chief  Justice,  and  Jubttoes  Miller  and  Gsier, 
concurring),  holding  that  the  loaning  of  bonds  is  not  borrowing  money;  that 
municipal  corporations  must  act  strictly  within  the  power  granted,  and  that  the 
power  granted  must  be  exercised  for  the  purpose  designated.  (Head  v.  Pro  v.  Ins. 
Co.,  2  Cranch,  169;  McCracken  v.  San  Francisco,  16  Cal.,  619;  Farmers'  Loan 
and  Trust  Co.  v.  Carroll,  5  Barb.,  649 ;  New  York  Fire  Ins.  Co.  v.  Ely,  6  Conn., 
568 ;  Gould  v.  Town  of  Sterling,  23  N.  T.,  458,  cited.) 

TOWNSHIP  OF  EAST  OAKLAND  v.  SKINNER. 

(4  Otto,  265-268.    1876.) 

Ebrob  to  TT.  S.  Circuit  Court,  Southern  District  of  Illinois. 

Opinion  by  Mb.  Justice  Hunt. 

Statement  of  Facts. —  The  defendant  in  error  brought  this  suit  in  the  cir- 
cuit court  of  the  United  States  for  the  southern  district  of  Illinois  against  the 
township  of  East  Oakland,  to  recover  the  amount  of  certain  interest  coupons 
issued  with  certain  bonds  by  Charles  Clement,  supervisor,  and  as  the  agent  of 
the  said  town,  upon  a  subscription  to  the  stock  of  the  Paris  &  Decatur  Kail- 
road  Company.  The  Paris  &  Decatur  Railroad  Company  is  a  corporation  of 
the  state  of  Illinois,  organized  under  an  act  of  the  general  assembly  of  said 
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state,  entitled  ^'An  act  to  incorporate  the  Paris  &  Decatur  Eailroad  Com- 
pany," approved  February  18, 1861,  with  authority  to  construct,  maintain  and 
operate  a  railroad  from  the  town  of  Paris  to  the  town  of  Decatur,  in  said 
^tate. 

§  842.  Authority  in  the  charter  of  a  railroad  for  ^^the  agent  of  amy  corpo- 
rate iody^^  to  subscribe  to  its  stock  does  not  aiUhorize  a  municipal  corporation  to 
sitb^cribe. 

By  the  fifth  section  of  said  act  it  is  provided  that  ^^  said  corporation  shall 
cause  books  to  be  opened  for  subscriptions  to  the  capital  stock  thereof,  to  be 
divided  into  shares  of  fifty  dollars  each,  at  such  times  and  places  as  they  may 
choose,  and  shall  give  at  least  thirty  days'  notice  thereof  by  publication  in  a 
newspaper  published  in  the  town  or  city  where  said  books  may  be  opened;  and 
if  there  be  no  newspaper  published  therein,  then  in  the  nearest  newspaper 
thereto.    It  shall  be  lawful  for  all  persons  of  lawful  age,  or  for  the  agent 
of  any  corporate  body,  to  subscribe  any  amount  to  the  capital  stock  of  said 
company."      It  was  by  the  authority  of  this  section  that  the  subscription 
we  are  considering  was  made,  and  the  bonds  and  coupons  issued  in  payment 
therefor.     Did  this  language,  "  the  agent  of  any  corporate  body,"  give  power 
to  a  municipal  organization  to  subscribe  and  to  issue  its  bonds  as  was  here 
done  ?    In  the  recent  case  of  Campbell  v.  Paris  &  Decatur  R.  Co.  (not  yet  re- 
ported),  the  supreme  court  of  Illinois  passed  upon  the  effect  of  this  statute. 
After  quoting  the  section  as  given  above,  the  court  say:     "This  is  the  only 
provision  in  the  charter  in  reference  to  subscriptions  by  either  persons  or  cor- 
porations.    It  confers  no  power  on  municipal  corporations  to  subscribe  for 
such  stock.    The  provision  manifestly  refers  to  private  corporations  when  it 
authorizes  agents  to  subscribe.    It  does  not  refer  to  counties,  cities,  towns  or 
townships,  and  cannot  be  held  to  embrace  them.     No  power  is  conferred  to 
call  the  election,  or  for  the  town  officer  to  make  the  subscription,  or  to  issue 
these  or  any  other  bonds."    We  have  not  been  furnished  with  a  copy  of  this 
decision,  but  it  is  referred  to  in  the  briefs  of  both  parties.*    While  its  effect  or 
conclusiveness  is  a  subject  of  difference,  the  decision  itself  is  not  denied. 
§  843.    When  the  supreme  court  foUotos  decisions  of  state  courts. 
If  the  supreme  court  of  a  state  gives  construction  to  the  language  of  a 
statute,  and  there  have  been  no  conflicting  decisions,  this  court,  as  a  general 
rule,  follows  the  construction  thus  given.    Township  of  Elmwood  v.  Marcy,  92 
U.  S.,  289  (§  1668,  infra).    It  is  said  that  this  decision  was  ex  parte^  and  that 
the  decision  was  given  on  a  made-up  case, —  that  the  contest  was  not  a  real 
one.    There  is  no  evidence  of  the  truth  of  these  assertions,  and  we  do  not  well 
see  how  evidence  of  that  character  could  be  produced  to  us.    If  the  decision  is 
to  be  attacked  on  such  grounds,  the  proceeding  must  be  had  before  the  court 
that  made  it  and  upon  notice  to  all  interested. 

§  844.  Bonds  issued  in  pursuance  of  an  unaiUhorized  subscription  of  stock 
ore  void. 

We  are,  however,  all  of  the  opinion  that  the  unreported  case  to  which  we 
have  referred  was  rightly  decided,  and,  as  an  original  question,  we  concur  in 
the  opinion  given  by  the  supreme  court  of  Illinois.  We  think  the  authority 
to  "  the  agent  of  any  corporate  body  "  to  subscribe  for  stock  in  the  railroad 
company  was  not  intended  to  include,  and  did  not  include,  municipal  corpora- 
tions. It  meant  private  and  money  ^making,  trading  or  business  corporations. 
It  did  not  intend  to  give  authority  to  any  township,  however  remote  from  the 
road,  to  become  one  of  its  stockholders.    A  provision  of  the  constitution  of 
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the  state  of  Illinois,  which  took  effect  on  the  2d  day  of  July,  1870,  positively 
prohibited  a  subscription  to  the  capital  stock  of  a  railroad  corporation  by  any 
county,  city,  township,  or  other  municipality,  unless  such  subscription  had  been 
authorized  under  existing  laws  by  a  vote  of  the  people  prior  to  the  date  men- 
tioned. The  subscription  in  question  was  made  after  July  2, 1870.  Had  it 
before  that  date  been  authorized  under  existing  laws  by  a  vote  of  the  people 
of  that  town  ?  The  record  shows  that  a  vote  of  the  people  had  before  that 
time  been  taken;  but  it  does  not  show  that  it  was  authorized  by  existing  laws. 
There  was  no  authority  for  submitting  that  question  to  the  people ;  and  its 
absence  in  the  fifth  section  of  the  act  incorporating  the  Paris  &  Decatur  Com- 
pany is  a  strong  argument  that  municipalities  were  not  intended  to  be  included 
under  the  general  designation  of  corporations.  We  have  held  that  a  town 
cannot  subscribe  for  stock  in  a  railroad  corporation  unless  it  has  the  authority 
of  the  legislature  for  the  act.  The  legislature  usually  requires  the  approval  of 
the  electors  of  the  town,  at  an  election  for  that  purpose,  as  a  condition  to'such 
subscription.  Doubtless  the  legislature  can  impose  or  omit  conditions  in  its 
discretion.  But  when  the  sanction  of  a  popular  vote  is  required  it  most  be  ob- 
tained. We  are,  therefore,  compelled  to  hold  that  the  subscription  of  .the 
town  of  East  Oakland  had  not  been  authorized  under  existing  laws  by  a  vote 
of  the  people  prior  to  July  2, 1870. 

§  S45.  J^o  bona  fde  holdiiig  of  munioijxxl  hands  issued  wholly  without 
authority. 

We  have  held  that  there  can  be  no  hona  fide  holding  where  the  statute  did 
not  in  law  authorize  the  issue  of  the  bonds.  The  objection,  in  such  case,  goes 
to  the  point  of  power.  There  is  an  entire  want  of  jurisdiction  over  the  sub- 
ject. It  is  not  the  case  of  an  informality,  an  irregularity,  fraud,  or  excess  of 
authority  in  an  authorized  agent.  Where  there  is  a  total  want  of  authority  to 
issue  the  bonds,  there  can  be  no  such  thing  as  a  lona  fide  holding. 

JvdgmerU  reversed. 

WELLS  V.  SUPERVISOR^* 

(Id  Otto,  626-684.    1880.) 

Ebbob  to  U.  S.  District  Court,  Northern  District  of  Mississippi. 

Opinion  by  Waite,  C.  J. 

Statement  of  Facts. —  On  the  10th  of  March,  1852,  the  legislature  of  Mis- 
sissippi passed  an  act  to  incorporate  the  Mississippi  Central  Eailroad  Company. 
Sees.  VI  and  18  of  that  act  are  as  follows: 

"  Sec.  17.  Be  it  further  enacted,  that  the  boards  of  police  of  the  several 
counties  of  Madison,  Holmes,  Carroll,  Yallabusha,  Lafayette  and  Marshall^ 
together  with  such  other  counties  as  are  adjoining  or  adjacent  to  the  counties 
through  which  said  railroad  may  pass,  may  for  their  respective  counties  sub- 
scribe for  capital  stock  in  said  railroad,  not  to  exceed  in  amount  $200,000  for 
any  one  county :  Provided^  however^  that  an  election  shall  be  holden  in  tho 
county  for  and  on  account  of  which  said  stock  is  proposed  to  be  subscribed^ 
by  the  qualified  electors  thereof,  at  the  regular  precincts  of  said  county,  tea 
days'  notice  of  the  time  of  holding  such  election,  and  of  the  amount  proposed 
to  be  subscribed,  being  first  given  by  the  board  of  police ;  and  if  at  such  elec- 
tion a  majority  of  the  qualified  electors  voting  shall  be  in  favor  of  such  sub- 
scription, then  said  board  shall  make  such  subscription  for  and  in  behalf  of  the 
county  for  the  amount  specified ;  but  if  a  majority  of  those  voting  shall  be 

opposed  to  such  subscription  the  same  shall  not  be  made. 
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^  Sec.  is.  Be  it  farther  enacted,  that  said  several  boards  of  police,  either 
before  or  after  any  election  held  as  provided  in  the  seventeenth  section  of  this 
act,  may  direct  that,  whenever  any  tax  shall  be  collected  in  their  respective 
<x>unties  for  the  payment  of  the  capital  stock  so  subscribed  by  the  county, 
which  tax  the  several  boards  of  police  are  hereby  authorized  to  assess  and  col- 
lect from  the  taxable  property  or  real  property  of  the  county  as  said  board 
may  elect,  that  the  sheriff  or  tax  collector  shall  issue  to  the  person  paying 
snch  tax  a  certificate  specifying  the  amount  of  tax  so  paid,  and  on  account  of 
what  railroad  the  same  is  paid,  which  said  certificate  or  certificates  shall  be 
transferable  by  indorsement;  and  whenever  any  person,  either  by  payment 
of  taxes  as  aforesaid,  or  by  indorsement  as  aforesaid,  shall  hold  a  certiiSicate  or 
certificates,  in  amount  equal  to  one  or  more  shares  of  the  capital  stock  of  said 
railroad  company,  he  may  present  the  same  to  the  treasurer  of  said  company, 
who  shall  thereupon  take  up  the  said  certificate  or  certificates,  and  issue  to  the 
holder  of  them  certificates  for  one  or  more  shares  of  stock  in  said  company, 
and  such  holder  of  said  certificate  of  stock  shall  be  for  such  stock  substituted 
to  the  right  of  the  county  as  a  stockholder  to  the  number  of  shares  named  in 
said  certificate.'^ 

On  the  19th  of  April,  and  during  the  same  session  of  the  legislature,  a  sup- 
plemental act  was  passed,  by  which,  if  the  act  should  be  approved  by  a  vote  of 
the  several  counties  through  which  the  road  might  be  located,  a  tax  of  five  per 
cent,  on  the  assessed  value  of  all  lands  lying  within  five  miles,  and  two  and 
one-half  per  cent,  on  all  lying  over  five  miles  and  under  ten,  of  the  road  was  to 
be  collected  annually  for  a  term  of  four  years  to  aid  in  the  construction  of  the 
road.    Section  4  of  this  act  is  as  follows : 

^^  Sec.  4.  Be  it  further  enacted,  that  whenever  any  sheriff  or  tax  collector 
shall  collect  any  tax  by  virtue  of  this  act  he  shall  give  to  the  person  or  persons 
paying  the  same  a  certificate  therefor,  which  certificate  shall  be  transferable 
by  indorsement;  and  whenever  any  person  or  persons,  either  by  payment  of 
taxes  as  aforesaid,  or  by  indorsement  as  aforesaid,  shall  hold  a  certificate  or 
certificates  in  amount  equal  to  a  share  of  the  capital  stock  of  said  railroad  com« 
pany,  he  may  present  the  same  to  the  treasurer  of  said  company,  who  shall 
thereupon  take  up  the  said  certificate  or  certificates  and  issue  to  the  holder  of 
them  a  certificate  for  a  share  of  stock  in  said  company,  which  certificate  shall 
entitle  such  person  to  all  the  rights  and  privileges  of  a  stockholder  in  said 
railroad  company." 

On  the  23d  of  November,  1859,  the  Memphis,  Holly  Springs  &  Mobile  Rail- 
road  Company  was  incorporated.  Section  7  of  that  act  of  incorporation  gave 
authority  to  the  board  of  directors  '^  to  issue,  sell,  negotiate,  mortgage,  pledge 
or  hypothecate  the  bonds  or  notes  of  the  company,  as  well  as  any  notes,  bonds, 
scrip,  certificates  or  other  property  for  the  payment  of  money  or  other  prop- 
erty which  said  company  shall  or  may  receive  as  donations,  or  in  payment  of 
subscriptions  to  the  capital  stock  of  said  company  or  other  dues  thereto.*' 
Section  8  provided  that  the  board  of  directors  might  require  each  subscriber,  ^ 
at  the  time  of  subscribing,  or  at  any  time  thereafter,  to  pay  a  part,  not  exceed- 
ing ten  per  cent.,  of  his  subscription  to  the  capital  stock  in  cash,  and  that  no 
further  payment  should  be  demanded  until,  in  the  opinion  of  the  board,  a 
suflScient  amount  of  the  capital  stock  had  been  subscribed,  with  the  means  and 
credits  of  the  company,  to  construct  the  road.  Ko  calls  were  to  be  made, 
except  on  thirty  days'  notice,  and  the  amount  called  for  at  any  one  time  could 
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not  exceed  thirty  per  cent,  to  each  subscriber  of  the  amount  of  his  subscription* 
Section  15  is  as  follows : 

"Sec.  15.  Be  it  further  enacted,  that  the  sections  17  and  18  of  an  act 
passed  by  the  legislature  of  this  state,  and  approved  March  10,  1852,  entitled 
*  An  act  to  incorporate  the  Mississippi  Central  Railroad  Company,'  regulating: 
county  subscriptions  to  the  capital  stock  of  said  company,  be,  and  the  same 
are,  adopted  as  part  of  this  act,  so  far  as  the  provisions  of  the  same  may  b& 
applicable." 

By  section  16  the  company  was  authorized  to  consolidate  with  other  railroad 
companies.  No  organization  is  shown  to  have  been  perfected  under  this  act, 
and  February  20, 1867,  another  act  was  passed,  of  which  the  title  and  the  only 
portion  pertinent  to  this  case  are  as  follows : 

"  An  Act  to  revive  and  amend  an  act  entitled  *  An  act  to  incorporate  the 
Memphis  and  Holly  Springs  and  Mobile  Eailroad  Company,'  approved  Novem- 
ber 23,  1859,  and  for  other  purposes. 

"  Sec.  1.  Be  it  enacted  by  the  legislature  of  the  state  of  Mississippi,  that 
the  above-recited  act  be,  and  the  same  is  hereby,  revived,  and  that  the  style  of 
said  railroad  company  shall  hereafter  be  known  as  the  'Memphis,  Holly 
Springs,  Okolona  &  Selma  Eailroad  Company ; '  and,  as  many  of  the  original 
incorporators  are  now  dead,  that  N.  B.  Forrest "  [etc.],  "  all  of  the  state  of 
Mississippi,  together  with  those  who  may  hereafter  become  stockholders,  their 
successors,  etc.,  shall  be  said  corporators. 

'^  Seo.  2.  Be  it  further  enact^,  that  said  company  shall  have  sixteen  years 
in  which  to  construct  the  said  road,  and  shall  commence  the  same  in  three 
years  from  and  after  the  passage  of  this  act." 

When  these  several  acts  were  passed  the  constitution  of  Mississippi  adopted 
in  1832  was  in  force.  This  constitution  contained  no  limitation  of  the  power 
of  the  legislature  to  authorize  counties  to  become  stockholders  in,  or  to  lend 
their  credit  to,  railway  or  other  corporations.  A  new  constitution  went  inta 
effect  in  186,8,  article  12,  section  14,  of  which  is  as  follows:  "The  legislature 
shall  not  authorize  any  county,  city  or  town  to  become  a  stockholder  in,  or 
lend  its  credit  to,  any  company,  association  or  corporation,  unless  two- thirds 
of  the  qualified  voters  of  such  county,  city  or  town,  at  a  special  election,  or 
Tegular  election,  to  be  held  therein,  shall  assent  thereto." 

At  a  special  election  held  for  that  purpose  on  the  20th  of  November,  1869, 
the  people  of  the  county  voted  a  subscription  to  the  capital  stock  of  the  Mem- 
phis, Holly  Springs,  Okolona  &  Selma  Company,  and  on  the  21st  of  July,. 
1870,  the  name  of  the  company  was  changed  by  a  special  act  of  the  legislature 
to  the  Selma,  Marion  &  Memphis  Railroad  Company.     On  the  19th  of  April, 
1872,  a  general  act  was  passed  '^  to  authorize  counties,  cities  and  towns  to  sub- 
scribe to  the  capital  stock  of  railroads,"  which  gave  any  county  through  which 
any  railroad  should  pass  authority  to  subscribe  any  sum  to  the  capital  stock,  if 
two-thirds  of  the  legal  voters  should  give  their  assent  in  the  manner  specially 
provided  for.     Such  subscriptions  were  to  be  paid  in  the  twenty-year  coupon 
.  bonds  of  the  county,  bearing  interest  at  the  rate  of  seven  per  cent,  per  annum. 
Taxes  were  to  be  levied  and  collected  to  pay  the  principal  and  interest  of  these 
bonds  as  they  matured;  and  it  was  further  also  provided  'Hhat  certificates  of 
shares  in  the  capital  stock  of  said  companies  shall  be  issued  to  all  persons  pay- 
ing taxes  for  the  principal  and  interest  of  said  bonds,  to  the  amount  paid  by 
them,  whenever  the  receipts  for  the  taxes  so  paid  shall  be  equal  to  one  or  more- 
shares  of  the  capital  stock." 
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Under  date  of  July  1,  1872,  the  board  of  supervisors  of  Pontotoc  county, 
which  was  the  legal  successor  of  the  board  of  police,  under  the  authority  of  the 
vote  of  November  20,  1869,  issued  to  the  Selma,  Marion  &  Memphis  Railroad 
Company  coupon  bonds  having  twenty  years  to  run,  and  bearing  interest,  pay- 
able semi-annually,  at  the  rate  of  eight  per  cent,  per  annum,  amounting  in  the 
aggregate  to  $150,000.  The  plaintiff  being  the  holder  for  value  of  a  large 
amount  of  the  coupons  of  these  bonds,  payable  January  and  July,  1873,  and 
January,  1874,  which  were  not  paid  on  presentation  at  maturity,  brought  this 
suit  for  their  recovery.  The  court  below  gave  judgment  against  him  as  on  de- 
murrer to  the  declaration,  which  presented  substantially  the  foregoing  facts^ 
and  to  reverse  that  judgment  this  writ  of  error  has  been  brought. 

§  846.  Powers  of  county  supervisors  in  Mississippi. 

The  controlling  question  in  this  case  is  whether  there  was  authority  in  law 
for  issuing  the  bonds  to  which  the  coupons  sued  on  were  attached.  If  there- 
was  not,  it  has  always  been  held  that  no  recovery  can  be  had  in  an  action  on 
the  bonds  or  coupons.  It  is  also  settled  that  unless  the  power  to  issue  bonda 
for  the  payment  of  municipal  subscriptions  to  the  stock  of  railroad  companies, 
is  given  in  express  terms,  or  by  reasonable  implication,  no  obligation  of  that 
kind  can  be  created.  In  Mississippi,  as  a  general  rule,  the  boards  of  supervi^ 
ors  of  counties  have  no  other  financial  powers  than  ^^  to  levy  such  taxes  as  may 
be  necessary  to  meet  the  denmnds  of  their  respective  counties,"  and  to  ^^  direct 
the  appropriation  of  the  money  that  may  come  into  the  treasury."  Code 
(1880X  sees.  2148  and  2158;  Code  (1857),  c.  59,  sec.  4,  arts.  16,  30.  This,  it  haff 
been  held  by  the  highest  court  of  the  state,  gives  no  power  to  borrow  money. 
In  Beaman  v.  Leake  County,  42  Miss.,  247,  decided  in  1868,  the  court,  referring 
to  an  act  then  under  consideration,  passed  in  December,  1863,  but  which  in  no 
manner  affects  this  case,  said,  "  The  act  just  referred  to  is  the  only  one  of  a 
general  nature  empowering  boards  of  police  to  borrow  money,  and  without 
some  such  act  they  could  not  lawfully  do  so  in  their  official  characters."  The 
policy  of  the  state  from  its  earliest  history  seems  to  have  been  to  require  mu- 
nicipal organizations  to  meet  their  current  liabilities  by  current  taxation ;  and 
in  Ilawkins  v.  Carroll  County,  50  id.,  762,  it  was  expressly  declared  that  ^^  the 
grant  of  power  to  such  a  body  of  an  extraordinary  character,  such  as  is  not 
embraced  in  the  general  scope  of  its  duties,  must  be  strictly  construed." 

§847.  Construction  of  Mississippi  statutes. 

Such  being  the  general  law  of  the  state,  we  come  to  consider  the  special 
legislation  on  which  this  case  depends,  that  is  to  say,  sections  17  and  18  of  the- 
act  of  1852,  in  connection  with  the  other  provisions  of  the  act  of  1859,  into 
which  these  sections  were  incorporated  by  adoption.  Undoubtedly  section  IT 
authorized  a  subscription  to  the  stock  of  the  railroad  company  for  the  county, 
after  a  majority  of  the  electors  of  the  county  had  in  the  proper  way  given 
their  consent,  and  it  is  possible,  if  there  had  been  nothing  more,  that,  under  the. 
rule  of  construction  stated  in  Lynde  v.  The  County,  16  Wall.,  6  (§§  1051-55,. 
infrcL)^  the  subscription  might  have  been  paid  in  bonds.  It  seems  to  us,  how- 
ever, that  the  provisions  of  section  18  are  such  as  to  exclude  any  such  presump- 
tion.  By  that  section  the  boards  of  police  (supervisors)  were  authorized  to 
assess  and  collect  a  tax  on  the  taxable  property  or  the  real  property  of  the. 
county,  at  their  election,  ^^for  the  payment  of  the  capital  stock  so  subscribed." 
Xo  other  mode  of  payment  was  provided  for.  This  of  itself,  when  considered 
in  the  light  of  the  settled  policy  of  the  state  to  require  the  current  liabilities- 
of  counties  to  be  discharged  by  current  taxation,  would  seem  to  indicate  an  in- 
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tention  not  to  confer  upon  the  counties  the  power  of  funding  this  kind  of  lia- 
bility. But  when  it  is  taken  in  connection  with  the  further  provision  of  the 
same  section,  which  authorizes  the  boards  of  police  to  direct  that  the  railroad 
company  issue  to  the  tax-payers,  in  lieu  of  the  county,  stock  to  the  amount  of 
their  taxes  paid,  the  intention  is  even  more  apparent.  As  stock  was  to  be  is- 
sued by  the  company  to  an  amount  equal  to  the  taxes  paid,  it  would  seem  as 
though  it  could  not  have  been  supposed  that  before  the  tax  was  collected  any 
payment  of  the  subscription  was  to  be  made,  or  any  stock  issued,  that  could  in 
any  manner  interfere  with  this  privilege  of  the  tax-payers.  So,  too,  the  com- 
pany could  only  be  required  to  issue  stock  upon  and  to  the  amount  of  the  sub- 
scription. As  the  tax-payer  was  to  be  entitled  to  stock  to  the  full  amount  of 
his  payment,  it  follows  that  the  tax  must  have  been  intended  to  pay  the  sub- 
scription, and  not  bonds.  We  are  not  unmindful  of  the  fact  that  the  language 
of  this  part  of  the  section  is  such  as  to  leave  it  optional  with  the  board  to  give 
this  direction  or  not;  but  it  may  nevertheless  be  referred  to,  as  we  think,  to. 
strengthen  the  presumption  arising  from  the  other  provisions,  that  the  sub- 
scription was  not  to  be  paid  through  taxation,  directly  or  indirectly,  until  the 
money  to  be  raised  in  that  way  had  actually  been  collected.  This  statute  con- 
ferred an  extraordinary  power  on  the  boards  of  police.  It  authorized  them  to 
create  a  new  liability  for  their  respective  counties,  and  provided  a  special  way 
of  discharging  that  liability.  The  liability  and  the  mode  of  discharge  were 
provided  for  in  the  same  statute.  This  being  so,  the  mode  prescribed  is  ex- 
clusive of  all  others. 

This  case  differs  materially  from  Lynde  v.  The  County,  supra.  There  the 
tax  voted  was  to  be  levied  annually  during  a  period  not  exceeding  ten  years, 
and  the  amount  for  each  year  definitely  fixed.  As  this  was  done  for  the  pur- 
pose of  building  a  court-house,  the  court  very  properly  held  the  vote  implied 
permission  to  borrow  money  to  accomplish  the  object  in  anticipation  of  the 
collection  of  the  tax,  which  must  necessarily  be  delayed  a  considerable  number 
of  years.  Here  the  tax  was  to  be  levied  to  pay  the  subscription ;  that  is  to  say, 
to  pay  the  company  the  amount  subscribed  when,  by  the  terms  of  the  sub- 
scription, that  obligation  was  to  be  met.  As  the  statute  on  its  face  contem- 
plated no  delay  in  raising  the  moi;iey  by  taxation,  no  implication  of  a  power  to 
borrow  in  anticipation  of  the  tax  can  arise.  The  subscription  might  be  made, 
but  the  money  must  be  raised  by  taxation  to  meet  it.  The  railroad  company 
cannot  complain;  for  when  it  received  the  subscription  it  knew,  or  ought  to 
have  known,  from  what  source  the  money  was  to  come  to  meet  the  payment, 
and  it  impliedly  gave  its  consent  to  such  delays  as  were  necessarily  incident  to 
the  mode  of  collection.  The  other  provisions  of  the  charter,  as  to  calls  on  sub- 
scribers to  meet  their  subscriptions,  were  not  necessarily  applicable  to  counties. 
Counties  were  to  pay  as  they  agreed,  and  when  the  tax  was  collected.  It  may 
be  true,  as  is  urged,  that  the  collection  of  the  full  amount  of  the  subscription 
in  a  single  year  would  be  oppressive,  but  it  by  no  means  follows  that  this  must 
necessarily  have  been  done.  These  sections  are  to  be  construed  in  the  act  of 
1859  precisely  as  they  would  be  in  that  of  1852,  except  so  far  as  they  ntay  have 
been  modified  by  the  other  provisions  in  1859.  The  original  act  of  1852  is  to 
be  considered  in  connection  with  the  supplemental  ac^  passed  a  little  later. 
Being  in  pari  materia^  and  enacted  at  the  same  session  of  the  legislature,  they 
are  to  be  taken  together  as  one  law.  From  the  supplemental  act  it  is  apparent 
that  the  object  of  the  legislature  was  to  raise  money  by  taxation  to  aid  in  the 

construction  of  the  road,  and  to  require  the  company  to  give  the  tax-payers 
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stock  for  the  money  they  paid.  This  is  entirely  inconsistent  with  any  idea  of 
the  payment  of  interest.  As  the  special  tax  on  adjoining  lands  was  large,  it 
was  extended  over  a  period  of  years.  This  amount  was  fixed,  and  not  left  to 
the  discretion  of  any  one.  In  respect  to  the  country  at  large  the  plan  adopted 
was  diflferent.  There  it  was  left  for  the  people  to  determine  for  themselves 
how  much  the  subscription  should  be,  and  for  the  county  and  the  company  to 
agree  when  it  should  be  paid.  In  this  way  the  tax  might  be  extended  over  a 
series  of  years ;  but  as  stock  was  to  be  issued  by  the  company  for  all  payments 
made,  it  could  not  have  been  intended  to  tax  beyond  the  actual  amount  of  the 
subscription.  Consequently,  if  time  was  given  by  the  company  to  make  the 
payment  it  must  be  without  interest 

§  848.  Bonds  issvsd  hy  a  county  in  Missisaippi  declared  void. 

This  construction  of  the  act  is  strengthened  by  what  actually  happened.  The 
revived  and  amended  charter  was  passed  in  1867,  and  the  subscription  voted  in 
1869.  When  the  subscription  was  made  does  not  appear,  but  certain  it  is  that 
no  bonds  were  issued  to  make  the  payment  until  after  the  policy  of  the  state 
in  respect  to  funding  this  class  of  liabilities  was  changed  by  the  act  of  1872. 
Then,  although  confessedly  that  act  did  not  apply  to  this  case  and  its  provis- 
ions were  not  followed,  the  subscription  was  paid  by  binding  the  tax-payers  of 
the  county  to  pay  in  the  aggregate  $390,000,  instead  of  $150,000,  as  was  voted. 
This  we  think  could  not  be  done.  It  is  further  argued  that,  because  the  seventh 
section  of  the  act  of  1859  authorized  the  railroad  company  to  sell  any  hands  it 
might  receive  as  donations  or  in  payment  of  subscriptions,  the  power  of  coun- 
ties to  issue  bonds  in  payment  of  their  subscriptions  must  be  inferred.  We 
cannot  so  understand  that  provision.  This  gave  power  to  sell  bonds  if  in  the 
course  of  business  they  should  get  to  be  the  property  of  the  company,  but  the 
implied  prohibition  against  their  issue  by  counties  still  remains.  It  is  also  said 
that  the  provision  in  section  18  for  giving  individual  tax-payers  stock  for  the 
amount  of  their  taxes  paid  cannot  be  considered  as  in  any  manner  precluding 
an  implication  of  the  power  to  issue  bonds,  because  the  same  provision  is  found 
in  section  4  of  the  act  of  1872.  There  is  this  di£Ference  between  these  provisions 
of  the  two  acts:  in  that  of  1852  the  railroad  company  is  to  issue  the  stock  to 
the  tax-payer,  while  that  of  1872  simply  says  that  certificates  of  shares  shall  be 
issued,  without  saying  by  whom.  But  it  is  not  for  us  at  this  time  to  determine 
the  legal  e£Fect  of  that  part  of  the  act  of  1872.  Power  to  issue  bonds  is  given 
in  express  terms  by  that  act,  and  stock  was  to  be  issued  to  all  persons  ^'  paying 
taxes  for  the  principal  and  interest  of  said  bonds; "  while  in  the  act  of  1852  the 
tax  was  to  be  collected  <*  for  the  payment  of  the  capital  stock  so  subscribed," 
and  stock  was  to  be  issued  by  the  company  to  the  persons  holding  certificates 
of  the  payment  of  this  tax. 

On  the  whole,  we  think  the  court  below  was  right  in  holding  that  the  issue 
of  bonds  in  this  case  was  not  authorized  by  law.  Di£Ferent  questions  will  arise 
if  the  railroad  company,  or  any  one  who  has  been  subrogated  to  the  rights  of 
the  company,  shall  attempt  to  enforce  the  payment  of  the  original  subscription 
by  the  county.  Judgment  affirmed. 

RAILROAD  COMPANY  v.  COUNTY  OP  OTOE. 
(16  Wallace,  667-678.    1873.) 

Cestifio^tib  op  Division  from  U.  S.  Circuit  Court  for  Nebraska. 
SrATEMBNT  OF  Facts. —  Pursuaut  to  a  law  of  the  territory  of  Nebraska,  the 
county  of  Otoe  voted  in  favor  of  issuing  bonds  to  the  amount  of  $200,000,  for 
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the  purpose  of  secaring  an  eastem  railroad  coanection  for  Nebraska  City* 
Subsequently,  in  1867,  the  territory  was  admitted  into  the  Union,  and  adopted 
a  constitution,  the  provisions  of  which  are  recited  by  the  ooart.  On  February 
16, 1869,  the  legislature  authorized  the  county  to  issue  $150,000  of  the  bo^ 
Toted,  to  the  Burlington  &  Missouri  River  Sailroad  Company,  or  any  other 
company  that  would  afiford  an  eastern  oonnection,  on  snck  terms  as  the  com' 
missioners  might  impose.  The  bonds  were  accordingly  issued,  and  the  road 
was  completed  as  contemplated.  The  questions  certified  are  stated  in  the 
opinion. 

Opinion  by  Me.  Justice  Steong. 

The  first  question  upon  which  the  judges  of  the  circuit  court  divided  wa9 
whether  the  act  of  the  legislature  of  Nebraska,  approved  February  15, 1869^ 
authorizing  the  county  of  Otoe  to  issue  bonds  in  aid  of  a  railroad  outside  of 
the  state,  conflicts  with  the  constitution  of  that  state. 

§  S49.  It  is  a  legUirruUe  exercise  of  legislative  power  to  atUhorize  fminicipal 
corporations  to  aid^  in  the  construction  of  raUroadSy  etc. 

Unless  we  close  our  eyes  to  what  has  again  and  again  been  decided  by  this 
€Ourt,  and  by  the  highest  courts  of  most  of  the  states,  it  would  be  difficult  to 
discover  any  sufficient  reason  for  holding  that  this  act  was  transgressive  of  the 
power  vested  by  the  constitution  of  the  state  in  the  legislature.  That  the  legis- 
lative power  of  the  state  has  been  conferred  generally  upon  the  legislature  is 
not  denied,  and  that  all  such  power  may  be  exercised  by  that  body,  exoept  so 
far  as  it  is  expressly  withheld,  is  a  proposition  which  admits  of  no  doubt.  It 
is  true  that,  in  construing  the  federal  constitution,  congress  must  be  held  to 
have  only  those  powers  which  are  granted  expressly  or  by  necessary  implica- 
tion, but  the  opposite  rule  is  the  one  to  be  applied  to  the  construction  of  a  state 
constitution.  The  legislature  of  a  state  may  exercise  all  powers  which  are 
properly  legislative,  unless  they  are  forbidden  by  the  state  or  national  constitu- 
tion. This  is  a  principle  that  has  never  been  called  in  question.  If,  then,  the 
act  we  are  considering  was  legislative  in  its  character,  it  is  incumbent  upon 
those  who  deny  its  validity  to  show  some  prohibition  in  the  constitution  of  the 
state  against  such  legislation.  And  that  it  was  an  exercise  of  legislative  power 
is  not  difficult  to  maintain.  No  one  questions  that  the  establishment  audi 
maintenance  of  highways,  and  the  opening  facilities  for  access  to  markets,  ar» 
within  the  province  of  every  state  legislature  upon  which  has  been  conferred 
general  legislative  power.  These  things  are  necessarily  done  by  law.  The 
state  may  establish  highways  or  avenues  to  markets  by  its  own  direct  action, 
or  it  may  empower  or  direct  one  of  its  municipal  divisions  to  establish  them  or 
to  assist  in  their  construction.  Indeed,  it  has  been  by  such  action  that  most  of 
the  highways  of  the  country  have  come  into  existence.  They  owe  their  being 
either  to  some  general  enactment  of  a  state  legislature  or  to  some  law  that 
authorized  a  municipal  division  of  the  state  to  construct  and  maintain  them  at 
its  own  expense.  They  are  the  creatures  of  law,  whether  they  are  common 
county  or  township  roads,  or  turnpikes,  or  canals,  or  railways.  And  that 
authority  given  to  a  municipal  corporation  to  aid  in  the  construction  of  a  turn- 
pike, canal  or  railroad  is  a  legitimate  exercise  of  legislative  power,  unless  the^ 
power  be  expressly  denied,  is  not  only  plain  in  reason,  but  it  is  established  by  a 
number  and  weight  of  authorities  beyond  what  can  be  adduced  in  support  of 
almost  any  other  legal  proposition.  The  highest  courts  of  the  states  have 
affirmed  it  in  nearly  a  hundred  decisions,  and  this  court  has  asserted  the  same^ 
doctrine  nearly  a  score  of  times.    It  is  no  longer  open  to  debate. 
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§  850.  the  Nebraska  oanstiiution,  did  not  prohibit  siuihjpoiper  to  the  legi^ 

lature. 

Then  what  is  there  in  the  constitution  of  the  state  of  Nebraska  which  denies 
this  power  to  the  legislature?  There  is  no  direct  or  express  prohibition.  Gen- 
eral legislative  power  is  vested  in  the  legislature.  None  was  reserved  to  the 
people  of  the  state.  There  are,  however,  certain  restrictions  that  may  be 
noticed.  The  constitution  declares  that  '^  the  property  of  no  person  shall  be 
taken  for  public  use  without  just  compensation,"  and  it  is  earnestly  contended 
that  this  prohibits  the  legisdatare  from  passing  any  laws  in  aid  of  the  construc- 
tion of  a  railroad  that  may  result  in  the  imposition  of  taxes.  It  is  said  that 
the  act  of  February  15,  1869,  is  taking  jH'ivate  property  for  a  public  use 
without  compensation.  It  would  be  a  su£9.cient  answer  to  this  to  say  that  a 
similar  provision  is  found  in  the  constitution  of  almost  every  state,  the  legisla- 
ture of  which  has  been  held  authorized  to  legalize  municipal  subscriptions  in 
aid  of  railroad  companies.  It  has  never  been  held  to  prohibit  such  legislation 
as  we  are  now  considering.  But  the  clause  prohibiting  taking  private  property 
for  public  use  without  just  compensation  has.  no  reference  to  taxation.  If  it 
has,  then  all  taxation  is  forbidden,  for  ^^  ju^  compensation "  means  pecuniary 
recompense  to  the  person  whose  property  is  taken  equivalent  in  value  to  the 
property.  If  a  county  is  authorized  to  build  a  court-house  or  a  jail,  and  to  im- 
pose taxes  to  defray  the  cost,  private  property  is  as  truly  taken  for  public  use 
without  compensation  as  it  is  when  the  county  is  authorized  to  build  a  railroad 
or  a  turnpike,  or  to  aid  in  the  construction  and  to  levy  taxes  for  the  expendi- 
ture. But  it  is  taken  in  neither  case  in  the  constitutional  sense.  The  restric- 
tion is  upon  the  right  of  eminent  domain,  not  upon  the  right  of  taxation. 

We  find  nothing  else  in  the  constitution  of  the  state  that  can  with  any 
reason  be  claimed  to  restrain  the  power  of  the  legislature  to  authorize  munici- 
pal aid  to  railroads  or  other  highways.  There  is  a  clause  that  declares  '^  the 
credit  of  the  state  shall  never  be  given  to  or  bound  in  aid  of  any  individual 
association  or  corporation,"  and  another  that  ordains  that  the  debts  of  the  state 
shall  never,  in  the  aggregate,  exceed  $50,000,  but  these  refer  only  to  state 
action  and  state  liability.  Patterson  v.  Board  of  Supervisors  of  Yuba,  13  Cal., 
175.  In  view,  therefore,  of  the  organic  law  of  the  state,  and  of  the  decisions 
which  have  been  made  in  regard  to  other  similar  constitutional  provisions,  both 
in  the  highest  courts  of  the  states  and  in  this  court,  we  think  it  cannot  be 
doubted  the  legislature  of  Nebraska  had  authority  to  authorize  its  municipal 
divisions  to  incur  indebtedness  and  to  impose  taxation  in  aid  of  railroad  com- 
panies. 

§  851.  A  cownty  may  he  aythorized  to  donate  its  bonds  to  a  railroad. 

It  is  urged,  however,  against  the  validity  of  the  act  now  under  consideration 
that  it  authorized  a  donation  of  the  county  bonds  to  the  railroad  company,  and 
it  is  insisted  that  if  even  the  legislature  could  empower  the  county  to  subscribe 
to  the  stock  of  such  a  corporation,  it  could  not  constitutionally  authorize  a 
donation.  Yet  there  is  no  solid  ground  of  distinction  between  a  subscription 
to  stock  and  an  appropriation  of  money  or  credit.  Both  are  for  the  purpose  of 
aiding  in  the  construction  of  the  road ;  both  are  aimed  at  the  same  object, 
securing  a  public  advantage,  obtaining  a  highway  or  an  avenue  to  the  markets 
of  the  country;  both  may  be  equally  burdensome  to  the  tax-payers  of  the 
county.  The  stock  subscribed  for  may  be  worthless  and  known  to  be  so.  That 
the  legislature  of  the  state  might  have  granted  aid  directly  to  any  railroad 
company  by  actual  donation  of  money  from  its  treasury  will  not  be  contro- 
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verted.  'No  one  questions  that  in  the  absence  of  some  constitutional  inhibition 
the  power  of  a  state  to  appropriate  its  money,  however  raised,  is  limited  only 
by  the  sense  of  justice  and  by  the  sound  discretion  of  its  legislature.  If  the 
power  to  tax  be  unrestricted,  the  power  to  appropriate  the  taxes  is  necessarily 
equally  so.  Accordingly  nothing  has  been  more  common  in  the  state  and  fed- 
eral governments  than  appropriations  of  public  money  raised  by  taxation  to  ob- 
jects in  regard  to  which  no  legal  liability  has  existed.  State  legislatures  have 
made  donations  for  numerous  purposes;  wherever,  in  their  judgment,  the  public 
well-being  required  them,  and  the  right  to  make  such  gifts  has  never  been 
seriously  questioned.  As  has  been  said,  the  security  against  abuse  of  power  by 
a  legislature  in  this  direction  is  found  in  the  wisdom  and  sense  of  propriety  of 
its  members,  and  in  their  responsibility  to  their  constituents.  But  if  a  state 
can  directly  levy  taxes  to  make  donations  to  improvement  companies,  or  to 
other  objects  which,  in  the  judgment  of  its  legislature,  it  may  be  well  to  aid, 
it  will  be  found  difficult  to  maintain  that  it  may  not  confer  upon  its  municipal 
divisions  power  to  do  the  same  thing.  Counties,  cities  and  towns  exist  only 
for  the  convenient  administration  of  the  government.  Such  organizations  are 
instruments  of  the  state  created  to  carry  out  its  will.  When  they  are  author- 
ized or  directed  to  levy  a  tax  or  to  appropriate  its  proceeds,  the  state  through 
them  is  doing  indirectly  what  it  might  do  directly.  It  is  true  the  burden  of 
the  duty  may  thus  rest  upon  only  a  single  political  division,  but  the  legislature 
has  undoubted  power  to  apportion  a  public  burden  among  all  the  tax-payers  of 
the  state,  or  among  those  of  a  particular  section.  In  its  judgment  those  of  a 
single  section  may  reap  the  principal  benefit  from  a  proposed  expenditure,  as 
from  the  construction  of  a  road,  a  bridge,  an  almshouse  or  a  hospital.  It  is 
not  unjust,  therefore,  that  they  should  alone  bear  the  burden.  This  subject 
has  been  so  often  discussed  and  the  principles  we  have  asserted  have  been  so 
thoroughly  vindicated,  that  it  seems  to  be  needless  to  say  more  or  even  to  refer 
at  large  to  the  decisions.  A  few  only  are  cited.  Blanding  v.  Burr,  13  Cal., 
843;  Town  of  Guilford  v.  Supervisors  of  Chenango  County,  3  Kern.,  149; 
Stuart  V.  Supervisors,  80  la.,  9;  Augusta  Bank  v.  Augusta,  49  Me.,  507;  Bail- 
road  Co.  V.  Smith,  a  case  decided  by  the  supreme  court  of  Illinois  and  not 
reported. 

§  862.  or  to  aid  a  railroad  beyond  its  limits  and  outside  the  state. 

One  other  objection  to  the  constitutionality  of  the  act  is  urged.  It  is  that  it 
authorized  aid  to  a  railroad  beyond  the  limits  of  the  county  and  outside  the 
state.  There  is  nothing  in  this  objection.  It  was  for  the  legislature  to  deter- 
mine whether  the  object  to  be  aided  was  one  in  which  the  people  of  the  state 
had  an  interest,  and  it  is  very  obvious  that  the  interests  of  the  people  of  Otoe 
county  may  have  been  more  involved  in  the  construction  of  a  road  giving  them 
a  connection  with  an  eastern  market  than  they  could  be  in  the  construction  of 
any  road  wholly  within  the  county.  But  that  the  objection  has  no  weight  may 
be  seen  in  Gelpcke  v.  Dubuque,  1  Wall.,  176  (§§  1367-70,  infra),  and  in  Walker 
v.  Cincinnati,  21  Ohio,  14. 

We  conclude,  therefore,  that  the  act  of  the  legislature  of  February  15,  1869, 
is  not  in  conflict  with  the  constitution  of  the  state. 

§  S63.  Covmiy  commissioners  authorized  unconditionally  to  donate  the  bonds 
of  the  county  for  a  specific  purpose  mmj  issue  them  withovi  any  submiesian  to  a 
vote  of  the  county. 

The  second  question  upon  which  the  circuit  court  divided  was  '^  whether  the 
county  commissioners  of  Otoe  county  could,  under  the  act  of  February  15, 
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1869,  lawfully  issae  the  bonds  from  which  the  coupons  in  suit  were  detached, 
without  the  proposition  to  vote  the  bonds  for  the  purpose  indicated,  and  also 
a  tax  to  pay  the  same  being  or  having  been  submitted  to  a  vote  of  the  people 
of  the  county,  as  provided  by  the  act  of  the  territorial  legislature  of  JSTebraska, 
passed  January  1,  1861." 

This  question  we  answer  in  the  affirmative.  If  the  legislature  had  power  to 
authorize  the  county  officers  to  extend  aid  on  behalf  of  the  county  or  state  to 
a  railroad  company,  as  we  have  seen  it  had,  very  plainly  it  could  prescribe  the 
mode  in  which  such  aid  might  be  extended,  as  well  as  the  terms  and  conditions 
of  the  extension,  and  it  needed  no  assistance  from  the  popular  vote  of  the  munic- 
ipality. Such  a  vote  could  not  have  enlarged  legislative  power.  But  the  act 
of  1869  was  an  unconditional  bestowal  of  authority  upon  the  county  commis- 
sioners to  issue  the  bonds  to  the  railroad  company.  It  required  no  precedent 
action  of  the  voters  of  the  county.  It  assumed  that  their  assent  had  been  ob- 
tained. That  prior  to  1869  the  sanction  of  approval  by  a  local  popular  vote 
had  been  required  for  municipal  aid  to  railroad  companies,  or  improvement 
companies,  is  quite  immaterial.  The  requisition  was  but  the  act  of  an  annual 
le^palature,  which  any  subsequent  legislature  could  abrogate  or  annul. 

It  must,  therefore,  be  certified  to  the  circuit  court,  firsts  that  the  act  of  Feb- 
ruary 15,  1869,  is  not  unconstitutional;  and  second^  that  the  county  com- 
missioners of  Otoe  county  could  lawfully  issue  the  bonds  from  which  the 
coupons  in  suit  were  detached,  without  any  submission  to  a  vote  of  the  people 
of  the  county  of  the  proposition  to  approve  the  bonds,  or  a  tax  for  the  payment 

thereof. 

Certified  accordingly. 

Chase,  C.  J.,  and  Jtjbtioes  Miller  and  Davis,  dissented. 

TOWN  OP  QUEEN8BURY  v.  CULVER. 
aO  Wallace,  8a-94.    1878.) 

Ebbob  to  U.  S.  Circuit  Court,  Northern  District  of  New  York. 

§  854.  A  state  legislature  may  empower  a  municipal  corporation  to  issue  and 
donate  its  hands  to  aid  the  constncction  of  a  railroad^  in  absence  of  constittUional 
restrictions. 

Opinion  by  Mb.  Justice  Stbong. 

In  view  of  the  numerous  decisions  made  by  the  highest  courts  of  most  of  the 
states,  including  New  York,  as  also  of  those  made  by  this  court,  it  ought  to  be 
considered  as  settled  that  a  state  legislature  may  authorize  a  municipal  corpora- 
tion to  aid  in  the  construction  of  a  railroad,  in  the  absence  of  any  express  con- 
stitutional prohibition  of  such  legislative  action.  There  is  no  such  prohibition 
to  be  found  in  the  constitution  of  New  York,  and  the  courts  of  that  state  have 
many  times  held  that  the  legislature  has  power  to  authorize  cities  and  towns  to 
subscribe  for  stock  of  a  railroad  corporation,  to  incur  indebtedness  for  the  sub- 
scription, and  to  impose  taxes  for  the  payment  of  the  debt  incurred.  It  is  true  no 
case  in  the  highest  court  of  that  state  bas  determined  the  precise  question  now 
presented,  namely,  whether  a  municipal  corporation  may  be  empowered  to  donate 
its  bonds  to  a  railroad  company  and  collect  taxes  for  the  payment  of  the  bonds. 
Cut  subscriptions  for  stock,  equally  with  donations,  are  outside  of  the  ordinary 
purposes  of  such  corporations,  and  the  design  of  both  is  the  same.  It  is  to  aid 
in  the  construction  or  maintenance  of  a  public  highway.    It  is  for  the  promo- 
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tion  of  a  pablic  use.  The  inducement  to  a  subscription  may  be  greater  than 
the  inducement  to  a  donation*  In  the  one  case  there  may  be  a  hope  of  reim- 
bursement by  the  stock  obtained ;  in  the  other  there  can  be  no  such  expectation. 
In  both,  however,  the  warrant  for  the  exercise  of  the  power  is  the  sama  It 
may  be  that  a  mandatory  statute  requiring  a  municipal  corporation  to  subscribe 
for  stock  in  a  railroad  company,  or  to  contribute  to  the  construction  of  the  rail- 
road of  such  a  company,  is  not  a  legitimate  exercise  of  legislative  power,  and 
that  it  is  not  even  an  act  of  legislation.  This  was  decided  by  the  court  of  ap- 
peals of  New  York  in  the  case  of  The  People  v.  Bacheller,  8  Alb.  L.  J.,  120. 
Sut  the  present  is  no  such  case.  The  legislative  act  by  which  the  town  of 
Queensbury  was  authorized  to  issue  bonds  in  aid  of  the  railroad  from  the  village 
of  Glenn's  Falls  to  intersect  with  the  Saratogo  &  Whitehall  Eailroad  was  not 
mandatory.  It  was  merely  enabling.  It  authorized  the  issue  and  donation  of 
the  bonds,  if  approved  by  a  popular  vote.  It  was  a  mere  grant  of  power  upon 
conditions,  coupled  with  a  prescription  of  the  mode  in  which  the  power  granted 
might  be  exorcised.  And  that  it  was  a  constitutional  exertion  of  legislative 
power  must  be  considered  as  settled  affirmatively  by  the  decisions  of  this  court 
in  Railroad  Co.  v.  County  of  Otoe,  16  Wall,  667  (§§  849-853,  8upm\  and  Olcott 
V.  Supervisors  of  Fond  du  Lac  County,  id.,  678.  It  cannot,  therefore,  be  main- 
tained, as  contended  by  the  plaintiff  in  error,  that  the  statute  under  which  the 
coupons  in  suit  were  issued  was  transgressive  of  the  power  vested  in  the  legis- 
lature. If  the  court  of  appeals  of  New  York  had  decided  otherwise  we  should 
feel  constrained  to  follow  its  decision,  but  no  such  determination  has  been 
made. 

§  S55.  An  action  lies  against  a  town  upon  coupons  aMached  to  bonds  issuedhy 
special  cominissioners. 

It  is  next  insisted  that,  even  if  the  statute  under  which  the  bonds  were  issued 
be  valid,  an  action  of  assumpsit  cannot  be  brought  to  recover  the  sums  due  on 
the  coupons.  The  reasons  given  in  support  of  this  proposition  are  that  the 
coupons  do  not  purport  to  be,  and  that  they  were  not,  made  in  the  name  of  the 
town ;  and  that  the  town  is  not  liable  to  an  action  at  law  for  the  failure  to  pay 
the  instruments  made  and  issued  by  the  commissioners  designated  by  the 
statute.  Neither  of  these  reasons  is  well  founded.  The  bonds  to  which  the 
coupons  were  attached  do  purport  to  bind  the  town.  They  acknowledge  that 
the  town  of  Queensbury  is  indebted  to  the  bearer  or  his  assigns  in  the  sum 
mentioned,  for  value  received  in  money  borrowed,  payable  on  the  6th  day  of 
February,  1878,  "  with  interest  thereon  at  the  rate  of  seven  per  cent.,  on  pres- 
entation and  delivery  of  the  coupons  for  the  same,  thereto  attached."  They 
are  signed  by  the  commissioners,  who  were  by  the  statute  made  agents  of  the 
town  for  issuing  them,  and  they  are  countersigned  by  the  clerk  of  the  town  of 
Queensbury.  The  coupons  attached  are  all  headed  "  Town  of  Queensbury  In- 
terest Warrant."  They  are  in  the  form  of  orders  drawn  upon  a  bank,  but 
signed  by  the  commissioners  as  commissioners  and  attested  by  the  town  clerk. 
Very  plainly,  therefore,  both  the  bonds  and  the  interest  warrants  are  evidence 
of  indebtedness  by  the  town.  They  appear  to  have  been  issued  in  strict  com- 
pliance with  all  the  requisitions  of  the  statute.  It  is  vain  to  say  the  statute 
imposed  no  duty  upon  the  town  or  its  officers.  No  one  can  doubt  that  it  is 
competent  for  the  legislature  to  determine  by  what  agents  a  municipal  corpora- 
tion shall  exert  its  powers.  The  statute  in  question  did  designate  the  agents, 
and  their  acts  within  the  authority  conferred  are  binding  upon  their  principal, 
upon  the  town  of  which  they  had  been  constituted  the  agents. 

874 


POWERS  OF  CORPORATIONS.  §g  850,  SST. 

%  856.  T%e  town  may  le  sued  at  law  without  first  proceeding  in  the  special 
wnode  provided  to  raise  the  money. 

Equally  untenable  is  the  position  that  an  action  at  law  is  not  maintainable, 
because  the  holders  of  the  bonds  and  coupons  are  entitled  only  to  that  remedy 
for  a  default  of  payment  which  is  provided  by  the  statute.  There  are  cases,  it 
is  true,  which  hold  that  where  a  statute  creates  a  right  and  enjoins  a  duty, 
nothing  may  be  done  agreeably  to  the  provisions  of  th^  common  law  to  enforce 
the  duty  or  assert  the  right  further  than  is  necessary  to  give  effect  to  the  stat- 
ute. But  we  do  not  perceive  that  this  principle  has  any  bearing  upon  the 
present  case.  The  fourth  section  of  the  act  requires  the  commissioners  desig- 
nated as  the  agents  of  the  town  to  report,  annually,  to  the  board  of  supervisors 
of  the  county,  the  amount  required  to  pay  the  principal  and  interest  on  the 
bonds  authorized  to  be  issued,  and  makes  it  the  duty  of  the  supervisors  to 
assess,  levy  and  collect  of  the  real  and  personal  pmperty  of  the  town  of 
Qaeensbury  such  sum  or  sums  of  money  as  shall  have  been  reported  to  them 
by  the  commissioners.  The  money  thus  collected  the  supervisors  are  required 
to  pay  to  the  commissioners,  to  be  applied  by  them  to  the  payment  of  the 
bonds  and  interest.  These  are  all  directions  given  to  the  town  and  county 
officers  and  agents  —  not  to  the  holders  of  the  bonds  and  coupons.  They  pre- 
scribe duti^  to  be  performed  after  the  amount  of  the  debt  due  by  the  town 
has  been  ascertained,  either  by  agreement  or  by  judgment.  That  amount  may 
be  contested.  It  has  been  in  this  case.  It  could  only  be  determined  by  an 
.action  at  law.  Only  after  such  a  determination  could  the  commissioners  report 
how  much  was  required  to  be  levied  by  taxation.  The  action,  then,  does  not 
take  the  place  of  any  remedy  provided  by  the  legislature.  At  most,  it  is  a 
step  to  give  effect  to  the  statutory  provision. 

§  857.  Disposing  ofhonds  below  par;  statute  construed. 

The  only  other  error  assigned  which  requires  notice  is  that  the  court  refused 
to  direct  a  verdict  for  the  defendants,  because  the  bonds  were  not  disposed  of 
by  the  commissioners  at  not  less  than  par,  because  no  money  was  received  for 
them  by  the  commissioners,  and  because  they  were  delivered  4ii^<^tly  to  the 
railroad  company.  But  a  delivery  to  the  railroad  company  was  plainly  author- 
ized by  the  act  of  the  legislature.  True,  the  commissioners  were  not  at  liberty 
to  dispose  of  them  for  less  than  their  par  value,  and  they  did  not.  Had  they 
done  so,  and  had  the  plaintiff  not  been  a  holder  —  without  notice,  and  for  a 
yalnable  consideration, —  there  might  have  been  a  defense  to  the  action.  The 
third  section,  however,  empowered  the  commissioners  to  ^^  dispose  of  the  bonds 
to  such  persons  or  corporation  as  they  should  deem  most  advantageous  for  the 
town,  but  not  for  less  than  par."  And  it  required  them  not  to  pay  over  "any 
money  or  bonds "  to  the  railroad  corporation,  until  certain  satisfactory  assur- 
.ances  should  be  furnished  them.  Thus  it  appears  that  delivery  of  the  bonds  to 
the  railroad  company  was  contemplated  and  authorized.  There  is,  therefore^ 
no  error  in  the  record,  and  the  judgment  is  affirmed. 

RITCHIE  V.  FRANKLIN  COUNTY. 
(22  Wallace,  67-77.    1874.) 

Appeal  from  TJ.  8.  Circuit  Court,  Eastern  District  of  Missouri. 

STAT£3ycENT  OF  Factts. —  FrankHu  county  issued  bonds  without  submitting  the 
anatter  to  a  vote  of  the  people,  for  the  purpose  of  building  roads  and  bridges, 
4inder  a  law  authorizing  such  issue,  but  declaring  that  the  county  court  may, 
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*^  for  the  purpose  of  information,"  submit  the  matter  to  a  vote  of  the  people* 
In  a  suit  between  other  parties  these  bonds  were  declared  void,  and  the  legisla- 
ture  of  Missouri,  March  21,  1868,  passed  another  act  authorizing  the  county 
courts  of  the  state  to  issue  bonds  to  pay  for  roads  and  bridges  theretofore  builty 
And  Franklin  county  issued  bonds  under  this  act.  This  suit  was  brought  to  test 
the  validity  of  these  bonds,  and  the  constitutionality  of  the  law  under  which 
they  were  issued.    Further  facts  appear  in  the  opinion  of  the  court. 

Opinion  by  Mb.  Justice  Davis. 

The  acts  of  the  general  assembly  of  Missouri  of  1865  and  1866  gave  authority 
to  the  county  courts  to  borrow  money  and  issue  bonds  for  road  purposes  where 
^'  the  amount  of  proposed  expenditure  had  been  submitted  to  a  vote  of  the  peo* 
pie."  The  county  court  of  Franklin  county  construed  the  provision  on  the 
subject  of  this  submission  as  discretionary  and  not  mandatory.  Although  this 
construction  was  wrong,  the  language  used  by  the  legislature  gave  color  to  it. 

§  868,    When  ^^may  mbmit  to  a  vote  of  the  people  "  means  "  must  svhmit^^^  ele» 

To  declare  that  a  court  "  may,  for  the  purpose  of  information,"  submit  its 
proposed  action  to  the  people,  is  not  the  best  nor  the  usual  way  of  instructing 
the  court  not  to  do  the  thing  proposed  unless  the  tax-pay ers  approved  it.  Such 
language  is  well  calculated  to  mislead  any  one  unaccustomed  to  the  construc- 
tion of  statutes,  and  it  cannot  be  a  matter  of  surprise  that  this  county  court 
treated  the  provision  requiring  a  vote  for  information  as  discretionary.  In 
doing  this  it  doubtless  acted  as  other  county  courts  in  the  state  had  done  under 
like  circumstances.  That  this  election  clause  should  cause  litigation  was 
natural  enough,  and  we  therefore  find  it  presented  for  adjudication  in  the  case 
of  Leavenworth  &  Des  Moines  R.  Co.  v.  County  Court  of  Platte  County.  lu 
that  case  it  was  held  that  the  power  conferred  upon  the  county  courts  could 
not  be  exercised  unless  the  proposed  expenditure  was  approved  by  the  voters. 
This  decision  of  necessity  alarmed  contractors,  who  had  in  good  faith  constructed 
roads,  and  equally  so  the  holders  of  bonds  issued  for  the  purpose  of  paying  the 
contractors  for  their  work. 

To  relieve  these  persons  from  the  predicament  in  which  they  were  placed^ 
the  legislature  passed  a  curative  act.  This  act,  on  account  of  special  legisla- 
tion being  forbidden  by  the  constitution  of  the  state,  had  to  be  general  in  its 
language  and  without  reference  to  any  particular  county.  It  was  eminently 
just  that  it  should  be  passed.  The  value  of  good  roads  for  the  common  use  of 
every  one  can  hardly  be  overestimated.  As  a  general  thing  in  this  country, 
they  are  within  the  control  and  supervision  of  the  township,  county  or  other 
local  authorities.  Ordinarily  they  are  improved  and  kept  in  repair  by  means 
of  local  taxation,  but  this  mode  will  not  suffice  when  the  wants  of  the  com* 
munity  require  that  they  should  be  macadamized.  Especially  is  this  true  of  a 
new  state  like  Missouri.  It  seems  that  the  county  court  of  Franklin  engaged 
in  a  general  scheme  for  macadamizing  the  roads  of  the  county  and  bridging 
the  streams  in  it.  It  is  fair  to  presume  that  this  enterprise  was  undertaken  in 
obedience  to  a  public  sentiment  on  the  subject,  although  the  sense  of  the  voters 
was  not  actually  taken  in  conformity  with  the  directions  of  the  statute.  This 
is  the  more  probable  on  account  of  the  well-known  mania  of  the  people  to  run 
in  debt  for  public  improvements.  The  tax-payers  saw  the  large  expenditures 
that  were  being  made,  and  yet  they  took  no  steps  to  arrest  them.  Not  until 
the  works  were  completed  and  the  securities  had  passed  into  the  hands  of  hona 
fide  purchasers  did  they  move  in  the  matter.  If  they  had  been  incited  to 
iustion  as  soon  as  the  contract  was  made  they  would  have  been  saved  a  heavy^ 
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debt  and  innocent  persons  would  not  have  suffered.  In  this  state  of  the  case 
the  legislature  interposed  and  passed  an  act  to  authorize  county  courts  to  issue 
bonds  for  the  purpose  of  paying  for  the  building  of  bridges  and  macadamized 
roads  which  had  been  contracted  for  and  built.  This  act  refers  to  past  trans- 
actions, and  two  days  after  its  passage  a  new  road  law  was  passed,  couched  in 
such  language  that  no  one  could  mistake  the  character  of  the  powers  conferred. 

§  859.  Under  the  constitution  qf  Missouri  the  legislcnture  can  aitthorize  oounr 
ties  to  issue  hotids  without  a  vote  of  the  people  to  construct  roads  or  to  pay  for 
those  already  constructed. 

Thus  it  will  be  seen  the  legislature  intended  to  cure  past  errors,  but  left  no 
room  for  future  ones.  In  this  way  it  was  enabled  to  relieve  the  hardship 
caused  by  the  construction  placed  on  the  imperfect  language  of  a  former  legis- 
lature, and  at  the  same  time  to  put  an  end  to  expenditures  like  those  made  by 
Franklin  county,  unless  a  majority  of  the  voters  should  approve  of  them.  In 
many  cases  retroactive  laws,  although  intended  to  effect  a  good  purpose,  have 
features  of  injustice  about  them.  This  is  not  that  case.  The  bonds  here  were 
issued  under  a  supposed  authority,  and  no  one  interposed  an  objection.  The 
tax-payers  rested  until  the  mischief  was  done  and  then  tried  to  get  relief.  It 
is  certainly  not  unjust  to  them  that  the  legislature  should  say,  ^^  you  must  pay 
for  an  expenditure  which  you  saw  incurred  and  could  have  prevented,  but  did 
not"  If  the  county  court  had  acted  wholly  outside  of  its  duties  the  aspect  of 
the  case  might  have  been  different.  But  the  most  that  can  be  said  is  that  the 
court  mistx>ok  the  nature  of  the  powers  conferred  upon  it,  and  that  this  mis- 
take would  never  have  occurred  if  the  legislature  had  used  language  appro- 
priate to  the  purpose.  There  is  no  provision  in  the  constitution  of  Missouri 
restraining  the  general  assembly  from  conferring  on  counties  the  authority  to 
borrow  money  to  improve  their  roads  without  asking  the  consent  of  the 
voters.  If  so,  why  cannot  the  legislature  confer  on  counties  the  power  to 
borrow  money  to  pay  for  debts  already  contracted  for  this  purpose  ? 

§  860.  Whether  considered  as  a  curative  measure  or  am,  original  povyer^  the 
act  qf  Missouri  qf  March  Sly  1868,  was  valid. 

We  agree  with  the  supreme  court  of  Missouri  that  the  act  in  question,  being 
an  authority  to  do  a  particular  thing,  may  be  construed  as  an  original  power. 
But  whether  it  be  treated  as  an  original  power  or  as  curative  and  confirmatory 
legislation  it  is  equally  valid,  and  this  is  the  view  taken  of  the  subject  by  that 
court.  Steines  v.  Franklin  Co.,  48  Mo.,  175.  If  the  act  was  valid,  the  court 
had  the  power  to  take  up  the  bonds  and  issue  others  in  lieu  thereof.  These 
bonds  purport  on  their  face  to  have  been  issued  under  the  order  of  the  county 
court  of  Franklin  county,  made  in  pursuance  of  the  authority  conferred  on  the 
court  by  the  act  of  assembly  in  question,  and  as  the  defendants  claim  to  be 
innocent  holders,  and  this  is  true  for  the  purpose  of  the  exception,  the  com- 
plainant has  no  standing  in  a  court  of  equity. 

Decree  affirmed. 

TOWNSHIP  OF  PINE  GROVE  v.  TALCOTT. 
(19  Wallace,  666-679.    1878.) 

Ebbob  to  IT.  S.  Circuit  Court,  Western  District  of  Michigan. 

Opinion  by  Ms.  Justice  Swatne. 

Statement  of  Facts. —  The  facts  of  the  case  are  few  and  undisputed,  and 

the  legal  question  presented  has  been  settled  by  this  court.    On  the  22d  of 
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March,  1869,  the  legislatare  of  Michigan  passed  an  act  entitled  ^^  An  act  to 
enable  any  township,  city  or  village  to  pledge  its  aid,  by  loan  or  donation,  to 
any  railroad,  company  now  chartered  or  organized  nnder  and  by  virtne  of  the 
laws  of  the  state  of  Michigan,  in  the  construction  of  its  road."  The  plaintiff 
in  error  was  the  defendant  in  the  court  below.  It  is  a  body  corporate  in  the 
county  of  Yan  Buren,  in  Michigan.  The  case  made  by  the  declaration  is  as 
follows :  The  Kalamazoo  &  South  Haven  Eailroad  Company  is  a  corporation 
organized  under  the  laws  of  Michigan,  having  for  its  object  the  construction  of 
a  railroad  from  the  village  of  Kalamazoo  to  the  village  of  South  Haven,  in 
that  state.  The  line  of  its  proposed  route  passed  through  the  township  of 
Pine  Grove.  Pursuant  to  the  act  of  the  legislature  before  mentioned,  a  meet- 
ing of  the  electors  of  the  township  was  called  to  vote  upon  the  proposition 
whether  the  township  should,  in  aid  of  the  construction  of  the  road,  give  to 
the  company  its  coupon  bonds  to  the  amount  of  $12,000,  bearing  interest  at  the 
rate  of  ten  per  cent,  per  annum,  one-sixth  of  the  principal  to  be  payable  at  the 
«nd  of  each  succeeding  year,  from  March  1,  1870,  until  the  whole  amount 
was  paid ;  the  interest  to  be  payable  annually  from  that  time.  A  majority 
voted  for  the  proposition,  and  the  bonds  were  issued.  They  bore  date  June  1, 
1869.  The  plaintiiS,  Talcott,  was  the  holder  and  owner  of  a  part  of  the  bonds 
and  coupons.  They  are  described  in  the  declaration,  and  were  overdue.  The 
township  filed  a  demurrer.  It  was  overruled  by  the  court ;  and  the  township 
electing  to  stand  by  it,  judgment  was  given  for  the  plaintiff.  The  township 
thereupon  sued  out  this  writ  of  error,  and  has  thus  brought  the  case  before  this 
•court  for  review.  It  is  not  alleged  that  the  bonds  were  not  issued  in  conform- 
ity to  the  act,  nor  that  there  has  been  any  want  of  good  faith  on  the  part  of 
the  railroad  company,  nor  that  the  plaintiff,  Talcott,  was  not  a  Jxmafide  holder. 
iBut  it  has  been  argued  that  the  act  of  the  legislature  was  void.  This  presents 
the  only  question  in  the  case,  and  it  is  fundamental.  If  the  foundation  fails 
the  entire  superstructure  reared  upon  it  must  fall.  It  is  said  the  act  is  in  con- 
flict with  the  constitution  of  the  state. 

§  861.  When  a  statute  will  be  pronounced  void^  (m  being  repugncmt  to  the 
constitution. 

It  is  an  axiom  in  American  jurisprudence  that  a  statute  is  not  to  be  pro- 
nounced void  upon  this  ground,  unless  the  repugnancy  to  the  constitution  be 
dear,  and  the  conclusion  that  it  exists  inevitable.  Every  doubt  is  to  be  resolved 
in  support  of  the  enactment.  The  particular  clause  of  the  constitution  most 
be  specified  and  the  act  admit  of  no  reasonable  construction  in  harmony  with 
its  meaning.  The  judicial  function  involving  such  a  result  is  one  of  delicacy, 
and  to  be  exercised  always  with  caution.  Twitchell  v.  Blodgett,  13  Mich., 
127;  Tyler  v.  The  People,  8  id.,  320;  People  v.  Mahaney,  13  id.,  482.  It  must 
be  admitted  that  the  constitution  here  in  question  contains  nothing  directly 
adverse  upon  the  subject. 

§  862.  Various  provisions  in  the  Michigan  constitution  held  not  to  prohibit 
un  act  empowering  townships^  cities^  etc.y  to  aid  railroads. 

But  we  have  been  referred  in  this  connection  to  the  following  provisions : 
The  thirty-second  section  of  article  VI  declares  that ''  no  person,  in  any  erimi- 
^lal  casCy  shall  be  compelled  to  be  a  witness  against  himself,  or  be  deprived  of 
lifcy  liberty  m*  property ^  without  due  process  of  law?"*  Here  there  is  no  imputa* 
tion  of  crime.  The  clause  is  confined  to  judicial  proceedings.  Article  XIV, 
clauses  six,  eight  and  nine,  provide  that  the  credit  of  the  state  shall  not  be 
granted  to,  or  in  aid  of,  any  person,  association  or  corporation;  that  the  state 
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«ball  not  be  interested  in  the  stock  of  any  corporation,  and  that  the  state  shall 
not  snbscribe  to,  or  be  interested  in,  any  work  of  internal  improvement,  or  en- 
gage in  carrying  on  any  such  work,  except  in  the  expenditure  of  grants  to  the 
state  of  land  or  other  property.  In  this  case  it  is  the  township  and  not  the 
43tate  that  is  concerned.    The  state  has  done  nothing  and  is  in  nowise  liable. 

The  present  constitution  was  adopted  in  the  year  1850.  Before  that  time 
unmerouB  acts  involving  the  same  principle  with  the  one  here  in  question  had 
been  passed  by  seventeen  states.  Congress,  by  the  act  of  June  3,  1856  (11 
Stat,  at  Tjarge,  21),  granted  a  large  quantity  of  land  to  Michigan,  to  be  used  in 
^d  of  the  construction  of  railroads.  This  land  was  appropriated  by  the  state 
to  several  different  companies,  pursuant  to  the  provisions  of  the  act.  Other 
<M)nipanies  were  subsequently  aided  in  the  same  way.  In  1863  began  a  series 
of  special  legislative  acts  authorizing  the  municipal  subdivisions  of  the  state 
named  therein  to  give  their  aid  respectively  to  the  extent  and  in  the  manner 
prescribed.  Between  that  time  and  the  year  1869  thirty  such  statutes  were  en- 
acted. In  the  latter  year  the  general  law  was  passed  under  which  the  bonds  in 
question  were  issued.  This  summary  shows  the  understanding  in  the  legisla- 
ture, and  out  of  it,  in  the  state,  that  there  was  no  constitutional  prohibition 
against  snch  legislation.  It  does  not  appear  that  its  validity  was  ever  in  any 
instance  judicially  denied  until  the  year  1870.  The  case  as  to  the  constitution 
is  a  proper  one  for  the  application  of  the  maxim,  expressio  uni%L8  est  exclvsio 
clterius.  The  instrument  is  drawn  with  ability,  care  and  fulness  of  details.  If 
those  who  framed  it  had  intended  to  forbid  the  granting  of  such  aid  by  the 
municipal  corporations  of  the  state,  as  well  as  by  the  state  itself,  it  cannot  be 
that  they  would  not  have  explicitly  said  so.  It  is  not  to  be  supposed  that  such 
a  gap  was  left  in  their  work  from  oversight  or  inadvertence. 

The  eleventh  clause  of  the  same  article  declares  that  the  legislature  shall 
provide  a  uniform  rule  of  taxation,  except  as  to  property  paying  specific  taxes, 
and  that  taxes  shall  be  levied  upon  such  property  as  shall  be  prescribed  by  law. 
The  object  of  this  provision  was  to  prevent  unjust  discriminations.    It  prevents 
property  from  being  classified  and  taxed  as  classed,  by  different  rules.    All 
Icinds  of  property  must  be  taxed  uniformly,  or  be  entirely  exempt.    The  uni- 
formity must  be  co-extensive  with  the  territory  to  which  the  tax  applies.     If  a 
state  tax,  it  must  be  uniform  all  over  the  state.    If  a  county  or  city  tax,  it  must 
be  uniform  throughout  such  county  or  city.    Gilman  v.  City  of  Sheboygan,  2 
Black,  514.    But  the  rule  does  not  require  that  taxes  for  the  same  purposes 
shall  be  imposed  in  different  territorial  subdivisions  at  the  same  time.    If  so,  a 
<x>unty  could  not  levy  a  tax  to  build  a  court-house,  jail  or  infirmary  without 
rendering  it  necessary  for  every  other  county  in  the  state  to  do  the  same  thing 
"without  reference  to  the  different  circumstances  of  each  one.    So  here  one 
township  through  which  the  railroad  was  to  pass,  expecting  to  be  largely  bene- 
fited by  its  construction,  might  give  its  bonds  and  impose  the  tax  requisite  to 
meet  the  principal  and  interest,  while  another  township  similarly  situated  might 
refuse  to  do  so.    The  rule  would  have  no  application  to  the  kitter.    The  sec- 
ond and  fourteenth  clauses  of  article  XVIII  prescribe  that,  when  private  prop- 
erty is  taken  for  public  use,  just  compensation  shall  be  made  to  the  owner. 
These  provisions  relate  to  the  exercise  of  the  right  of  eminent  domain.    The 
thirteenth  clause  of  article  XV  declares  that  "  the  legislature  shall  provide  for 
the  incorporation  and  organization  of  cities  and  villages,  and  shall  restrict  their 
powers  of  taxation,  borrowing  money,  contracting  debts  and  loaning  their 
credit.'*    The  power  here  in  question  was  exercised  by  a  township.    The  Ian- 
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guage  of  this  clause  cleariy  implies  that  the  powers  to  be  restricted  may  be 
exercised ;  and  what  is  implied  is  as  effectnal  as  what  is  expressed.  United 
States  V.  Babbit,  1  Black,  61.  Congress  can  pass  no  laws  but  such  as  the  fed- 
eral constitution  expressly,  or  by  necessary  intendment,  permits. 

§  863.  Eocitent  of  the  legislative  power  of  a  state. 

The  legislative  power  of  a  state  extends  to  everything  within  the  sphere  of 
such  power,  except  as  it  is  restricted  by  the  federal  constitution  or  that  of  the 
state.  In  the  present  case  we  have  found  nothing  that  in  our  judgment  war- 
rants the  conclusion  that  the  act  in  question  is  wanting  in  validity  by  reason  of 
its  unconstitutionality. 

§  864.  Railroads  are  works  of  apvblic  ehxiracter. 

But  it  has  been  argued  that  aside  from  any  constitutional  prohibition  the 
legislature  had  no  power  to  authorize  the  imposition  of  a  tax  for  any  other 
than  a  public  purpose,  and  that  this  act  is  not  within  that  rule.  Conceding  for 
the  purposes  of  this  opinion  the  soundness  of  the  first  proposition,  the  second 
can  by  no  means  be  admitted.  Though  the  corporation  was  private,  its  work 
was  public,  as  much  so  as  if  it  were  to  be  constructed  by  the  state.  Private  prop- 
erty can  be  taken  for  a  public  purpose  only,  aad  not  for  private  gain  or  benefit. 
Upon  no  other  ground  than  that  the  purpose  is  public  can  the  exercise  of  the 
power  of  eminent  domain  in  behalf  of  such  corporations  be  supported.  This 
view  of  the  subject  has  been  taken  by  the  supreme  court  of  Michigan.  Swan 
V.  Williams,  2  Mich.,  427.  But  upon  other  grounds,  we  think  the  public  char- 
acter of  such  works  cannot  be  doubted.  Where  they  go  they  animate  the 
sources  of  prosperity,  and  minister  to  the  growth  of  the  cities  and  towns 
within  the  sphere  of  their  influence.  Unless  prohibited  from  doing  so,  a  munic- 
ipal corporation  has  the  same  power  to  aid  in  their  construction  as  to  procure 
water  for  its  water-works,  coal  for  its  gas-works,  or  gravel  for  its  streets,  from 
beyond  its  territorial  limits.  Meyer  v.  Muscatine,  1  Wall.,  389  (§§  921-925^ 
infra).  Under  the  limited  powers  conferred  by  the  federal  constitution,  con- 
gress has  frequently  given  aid  in  such  cases.  The  Pacific  railroads  and  the 
Louisville  canal  furnish  instances  of  such  action  by  that  body.  The  gift  to 
the  sufferers  from  the  overflow  of  the  Mississippi,  and  prior  acts  of  the  kind^ 
must  also  be  borne  in  mind.    Cannot  a  state  legislature  do  the  same  things  ? 

§  865.  Power  of  the  courts. 

It  does  not  belong  to  courts  to  interpolate  constitutional  restrictions.  Our 
duty  is  to  apply  the  law,  not  to  make  it.  All  power  may  be  abused  where  no 
safeguards  are  provided.  The  remedy  in  such  cases  lies  with  the  people,  and 
not  with  the  judiciary.  We  pass  by  without  remark  the  point  whether  in  cases 
like  this  the  public  or  private  character  of  the  work  is  not  a  legislative  rather 
than  a  judicial  question. 

§  866.  Decisions  of  a  state  court  holding  a  state  statiUe  invalid  do  not  hind 
this  court  if  negotiable  hands  are  involved. 

It  is  insisted  that  the  invalidity  of  the  statute  has  been  determined  by  two 
judgments  of  the  supreme  court  of  Michigan  (The  People  v.  Salem,  20  Mich.^ 
452;  Bay  City  v.  State  Treasurer,  23  id.,  499),  and  that  we  are  bound  to  follow 
those  adjudications.  We  have  examined  those  cases  with  care.  With  all  re* 
spect  for  the  eminent  tribunal  by  which  the  judgments  were  pronounced,  we 
must  be  permitted  to  say  that  they  are  not  satisfactory  to  our  minds.  We 
think  the  dissenting  opinion  in  the  one  first  decided  is  unanswered.  Similar 
laws  have  been  passed  in  twenty-one  states.  In  all  of  them  but  two,  it  is  be- 
lieved their  validity  has  been  sustained  by  the  highest  local  courts.     It  is  not 
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easy  to  resist  the  force  of  such  a  current  of  reason  and  authority.  The  ques- 
tion before  us  belongs  to  the  domain  of  general  jurisprudence.  In  this  class  of 
cases  this  court  is  not  bound  by  the  judgment  of  the  courts  of  the  states  where 
the  cases  arise.  It  must  hear  and  determine  for  itself.  Here,  commercial 
securities  are  involved.  When  the  bonds  were  issued,  there  had  been  no  au- 
thoritative intimation  from  any  quarter  that  such  statutes  were  invalid.  The 
legislature  aflSrmed  their  validity  in  every  act  by  an  implication  equivalent  in 
effect  to  an  express  declaration.  And  during  the  period  covered  by  their  enact- 
ment, neither  of  the  other  departments  of  the  government  of  the  state  lifted 
its  voice  against  them.  The  acquiescence  was  universal.  G^lpcke  v.  Dubuque, 
1  Wall.,  175  (§§  1367-70,  infra).  The  general  understanding  of  the  legal  pro- 
fession throughout  the  country  is  believed  to  have  been  that  they  were  valid. 
The  national  constitution  forbids  the  states  to  pass  laws  impairing  the  obliga- 
tion of  contracts.  In  cases  properly  brought  before  us  that  end  can  be  accom- 
plished unwarrantably  no  more  by  judicial  decisions  than  by  legislation.  Were 
we  to  yield  in  cases  like  this  to  the  authority  of  the  decisions  of  the  courts  of 
the  respective  states,  we  should  abdicate  the  performance  of  one  of  the  most 
important  duties  with  which  this  tribunal  is  charged  and  disappoint  the  wise 
and  salutary  policy  of  the  framers  of  the  constitution  in  providing  for  the 
creation  of  an  independent  federal  judiciary.  The  exercise  of  our  appellate 
jurisdiction  would  be  but  a  solemn  mockery.  Sutz  v.  Muscatine,  8  Wall., 
579. 

The  question  here  under  consideration  was  fully  considered  by  this  court  in 
Eailroad  Co.  v.  County  of  Otoe,  16  id.,  667  (§§  849-853,  supra)^  and  in  Oloott 
17.  Supervisors,  id.,  678.  We  have  no  disposition  to  qualify  anything  said  in 
those  cases.  They  are  conclusive  in  the  case  before  us.  In  Sedgwick  on  Stat- 
utory and  Constitutional  Law  (page  90),  it  is  said :  "  It  must  be  further  borne  in 
mind  that  the  invalidity  of  contracts  made  in  violation  of  statutes  is  subject  to 
the  equitable  exception,  that  although  a  corporation  in  making  a  contract  acts 
in  disagreement  with  its  charter,  where  it  is  a  simple  question  of  capacity  or 
authority  to  contract,  arising  either  on  a  question  of  regularity  of  denization 
or  of  power  conferred  by  the  charter,  a  party  who  has  had  the  benefit  of  the 
agreement  cannot  be  permitted  in  an  action  founded  on  it  to  question  its  valid- 
ity. It  would  be  in  the  highest  degree  inequitable  and  unjust  to  permit  the 
defendant  to  repudiate  a  contract  the  fruits  of  which  he  retains.  And  the 
principle  of  this  exception  has  been  extended  to  other  cases.  So  a  person  who 
has  borrowed  money  of  a  savings  institution  upon  his  promissory  note,  secured 
by  a  pledge  of  bank  stock,  is  not  entitled  to  an  injunction  to  prevent  the  prose- 
cution of  the  note  upon  the  ground  that  the  savings  bank  was  prohibited  by  its 
charter  from  making  loans  of  that  description."  The  authorities  referred  to 
sustain  the  text.  Palmer  v.  Lawrence,  3  Sandf .  S.  C,  162 ;  Steam  Navigation 
€o.  V.  Weed,  17  Barb.,  378;  Chester  Glass  Co.  v.  Dewey,  16  Mass.,  94;  Steam- 
boat Co.  V.  McCutcheon,  13  Penn.  St.,  13;  Potter  v.  Bank  of  Ithaca,  5  Hill, 
490 ;  Snydam  v.  Morris  Canal  &  Banking  Co.,  id.,  491 ;  Sacket's  Harbor  Bank 
V.  Lewis  County  Bank,  11  Barb.,  213;  Mott  v.  United  States  Trust  Co.,  19  id., 
S68.  But  it  is  not  necessary  to  place  our  judgment  upon  this  ground.  We 
rest  it  upon  the  other  views  which  have  been  expressed,  and  the  authority  of 
our  preceding  adjudications. 

Judgtaevd  affirmed. 

Justices  Milleb  and. Davis  dissent.    Watte,  C.  J.,  did  not  sit. 
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LOUISVILLE  V.  SAVINGS  BANK. 
(U  Otto,  469-479.    1881.) 

Ebbos  to  IT.  S.  Cironit  Court,  Southern  District  of  Iliinois. 

Statement  of  Facts. —  Action  on  bonds  issued  by  the  township  of  Louisville^ 
Clay  county,  lUinois,  upon  a  vote  of  the  inhabitants^  which  was  given  on  July 
2,  1870.  Plaintiff  was  a  bona  jide  holder  without  notice  of  anything  impairing 
the  apparent  validity  of  the  bonds.  The  bonds  recited  that  they  were  issued 
pursuant  to  the  act  of  the  legislature,  and  on  a  vote  of  the  legal  voters  under 
the  law.    Further  facts  appear  in  the  opinion  of  the  courL 

Opinion  by  Mb.  Jcstioe  Hablait. 

The  bonds  in  question  contain  the  same  recitals  as  those  of  Harter  township 
in  the  same  county,  the  validity  of  which  was  determined  in  Harter  v.  Ker- 
nochan,  103  U.  S.,  562  (§§  1421-30,  infra).  The  same  questions  which  arose  on 
the  validity,  construction  and  scope  of  the  enactments  under  which  they  were 
issued  and  delivered  to  the  consolidated  company  are  now  presented  for  deter* 
mination.  We  perceive  no  reason  for  withdrawing  or  qualifying  the  oonclu- 
sions  we  then  announced. 

There  is,  however,  one  question  of  some  importance  which  did  not  then  arise. 
It  appeared  in  that  case  that  the  election  held  under  the  act  of  February  25, 
1867,  on  November  10,  1868, —  at  which  the  township  voted  a  donation  to  be 
raised  by  special  tax,  payable  in  three  equal  annual. instalments, —  was  supple- 
mented  by  another,  held,  under  the  authority  of  the  amendatory  act,  on  the 
20th  day  of  May,  1870,  at  which  Harter  township  directed  bonds  to  be  issued 
in  payment  of  its  donation  previously  voted.  In  the  present  case,  while  the 
election  at  which  the  township  of  Louisville  voted  a  similar  donation,  to  be 
raised  by  like  special  tax,  was  also  held  on  the  10th  of  November,  1868,  the  on& 
at  which  the  township  voted  to  issue  bonds  in  payment  of  such  donation  was 
not  held  until  the  2d  of  July,  1870.  On  the  day  last  named  the  people  of  Illi- 
nois voted  in  favor  of  the  adoption  of  a  new  constitution.  The  second  of  the 
additional  sections,  which  is  entitled  '^  Municipal  subscriptions  to  railroads  or 
private  corporations,"  was  separately  submitted,  and  is  in  these  words :  ^  No 
county,  city,  town,  township,  or  other  municipality  shall  ever  become  a  sub- 
scriber to  the  capital  stock  of  any  railroad  or  private  corporation,  or  make  do- 
nation to  or  loan  its  credit  in  aid  of  any  such  corporation:  Provided^  however j 
that  the  adoption  of  this  article  shall  not  be  construed  as  affecting  the  right  of 
any  such  municipality  to  make  such  subscriptions  where  the  same  have  been 
authorized,  under  existing  laws,  by  a  vote  of  the  people  of  such  municipalities- 
prior  to  such  adoption."  In  Town  of  Concord  v.  Portsmouth  Savings  Bank,. 
92  U.  S.,  625,  we  held  that  donations  by  counties  or  other  municipalities  in 
Illinois  to  railroad  companies  could  not  lawfully  be  made  after  July  2, 1870, 
though  authorized  by  a  statute  enacted  and  a  popular  vote  cast  before  the 
adoption  of  the  constitution.  This  ruling  was  made  in  ignorance  of  the  iact, 
to  which  our  attention  was  not  at  the  time  called,  that  the  supreme  court  of 
Illinois  had,  in  an  unreported  case,  decided  that  the  intention  of  the  framers  of 
the  constitution  was  not  to  prohibit  donations  authorized  under  pre-existing^ 
laws  by  a  vote  of  the  people  prior  to  the  adoption  of  that  instrument,  but  to 
place  subscriptions  and  donations  on  the  same  footing.  Consequently,  in  Fair- 
jleld  V.  County  of  Gallatin  (100  U.  S.,  47;  §§  869-871,  infra),  the  ruling  was. 
modified,  and  the  construction  placed  upon  the  organic  law  of  Illinois  by  its 
highest  court  accepted  and  enforced.    It  may  therefore  be  re^rded  as  the  set- 
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tied  law  of  IlliiioiS  that  its  constitution  recognissed  as  binding  donations,  as 
well  as  subsoriptionsi  by  a  township  in  aid  of  a  railroad  corporation,  which 
were  authorized  under  existing  laws  by  a  vote  of  the  people  prior  to  the  adop- 
tion of  that  instrument. 

We  have  seen  that  the  people  of  Louisville  township  did,  prior  to  the  adop* 
tion  of  the  constitution  of  1870,  vote  in  aid  of  this  railroad  enterprise  a  dona- 
tion to  be  raised  by  special  tax  for  a  limited  period.  That  donation  was, 
beyond  question,  unaffected  by  the  constitutional  provision  prohibiting  munici* 
pal  aid  to  railroads  or  private  corporations.  When  that  instrument  waa 
adopted  the  township  had  ample  authority,  conferred  by  the  vote  of  the  peo- 
ple, to  raise  by  special  tax  a  specific  amount  to  be  donated  for  the  purpose 
indicated.  But  the  argument  on  behalf  of  the  plaintiff  in  error  proceeds  upon 
these  grounds :  That  this  is  not  a  suit  to  enforce  the  levy  of  a  special  tax  in 
payment  of  the  donation  voted  November  10, 1868,  but  a  suit  on  the  bonds 
voted  on  the  2d  day  of  July,  1870;  that  by  the  settled  course  of  decisions 
in  the  supreme  court  of  Illinois  the  township  officers  could  not  legally  issue- 
hands  in  payment  of  a  donation  previously  voted  to  be  raised  by  special  tax, 
without  the  consent  of  the  people  expressed  at  an  election  duly  csdled  and  held 
for  the  purpose,  of  determining  that  question ;  that  no  election  could  confer 
authority  to  issue  bonds  unless  held  before  the  section  of  the  constitution  which 
we  have  mentioned  took  effect ;  that  the  section  having  been  adopted  by  popu- 
lar vote  on  the  2d  of  July,  1870,  was  in  operation  from  the  first  moment  of 
that  day ;  and  that,  consequently,  the  township  election  held  on  the  same  day 
was,  in  view  of  the  constitutional  inhibition,  unavailing  to  confer  authority  to- 
substitute  a  donation  of  interest-bearing  bonds  maturing  many  years  after  date, 
for  a  donation  to  be  satisfied  by  a  special  annual  tax  for  three  years.  In  other 
words,  that  a  popular  vote  authorizing  an  issue  of  bonds,  in  order  to  escape 
that  inhibition,  must  have  been  cast  prior  to  the  day  on  which  the  constitutioa 
was  adopted. 

Passing  by,  as  unnecessary  for  determination,  the  propositions  embodied  in. 
the  first  branch  of  this  argument,  and  conceding  them  for  the  purposes  of  this 
case  to  be  correct,  we  proceed  to  inquire  as  to  the  time  when  the  constitution 
of  1870,  including  that  section,  became  the  fundamental  law  of  the  state,  and 
what  effect  it  had  on  the  township  election  held  on  the  2d  of  July  of  that  year. 
At  what  precise  hour  on  that  day  the  constitution  was  adopted  by  popular  vote 
cannot  be  stated.  But  we  know  that  it  could^  not  have  occurred  before  sunset,, 
since  the  schedule,  providing  for  the  submission  of  the  constitution  to  the  pop> 
ular  vote,  expressly  required  the  polls  to  be  kept  open  for  the  reception  of  bal- 
lots until  that  hour.  Nor  are  we  able  to  ascertain  from  the  record  the  exact 
moment  when  the  township  \dted  in  favor  of  the  issue  of  these  bonds.  The 
town  meeting  to  determine  whether  they  should  be  issued  in  lieu  of  a  special 
tax  was  to  be  held  at  nine  o'clock  in  the  forenoon ;  it  was  so  held,  and  only 
fifty-four  votes  were  cast,  of  which  fifty-two  were  in  favor  of  the  issue.  The 
presumption  may,  therefore,  be  fairly  indulged  that  the  township  had,  in  fact,, 
voted  for  issuing  bonds  before  the  close  of  the  general  election,  on  the  same 
day  at  which  the  people  of  the  state  voted  on  the  adoption  of  the  particular 
sections  of  the  constitution,  separately  submitted,  which  relates  to  municipal 
sabscriptions  to  railroad  and  private  corporations. 

The  schedule  provided  that  if  a  majority  of  the  votes  polled  were  for  the^ 
constitution,  so  much  of  it  as  was  not  separately  submitted  should  be  the  su- 
preme law  of  the  state  on  and  after  August  8, 1870.    The  supreme  court  o£ 
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Illinois,  in  Schall  v.  Bowman,  62  III.,  321,  declared  that,  although  the  result  of 
the  election  could  not  have  been  officially  ascertained  and  declared  before  the 
expiration  of  some  weeks  thereafter,  the  provision  relating  to  municipal  aid  to 
railroad  corporations  '^  was  so  framed  that  it  could  appropriately  and  effectually 
become  a  part  of  the  organic  law,  without  the  disturbance  of  any  of  its  ele- 
ments, and  was  a  declaration  of  the  people  on  the  2d  day  of  July,  1870,  that 
from  and  after  that  day^  no  matter  what  may  become  of  the  new  constitution, 
no  county,  city,  town,  township  or  other  municipality  shall  ever  beconie  sub- 
scriber to  the  capital  stock  of  any  railroad  or  private  corporation,  or  make  do- 
nations to,  or  loan  its  credit  in  aid  of,  such  corporation/'  Further,  in  the  same 
case  it  was  said :  "  We  are  unable  to  find  anything  in  the  constitution  itself,  or  in 
the  schedule  thereto,  militating  against  the  view  we  have  taken,  that  this  sepa- 
rate article  of  the  constitution  of  1870  went  into  full  effect  on  the  day  of  its 
adoption  by  a  vote  of  the  people;  that  is,  on  the  2d  day  of  July,  1870.  There 
is  no  provision  of  the  constitution  requiring  a  different  construction."  The 
^Subscription,  the  validity  of  which  was  there  involved,  we  remark,  in  passing, 
was  made  in  pursuance  of  a  municipal  election  held  on  the  Sd  day  of  August, 
1870.  The  next  case  was  Richards  v,  Donagho,  66  id.,  73.  It  related  to  a  pro- 
posed municipal  subscription  in  pursuance  of  an  election  called  July  12, 1870, 
and  held  August  2,  1870.  The  court  adhered  to  the  decision  in  Schall  'o.  Bow- 
man. The  remaining  case,  to  which  our  attention  has  been  called,  is  Wright  i\ 
Bishop,  88  id.,  802.  There  the  vote  for  an  issue  of  bonds  was  given  at  an  elec- 
tion held  on  the  2d  day  of  August,  1870.  The  court,  referring  to  the  preceding 
cases,  said:  '^This,  we  have  held,  was  too  late.  The  clause  in  the  constitution, 
containing  the  prohibition  against  municipal  subscriptions  or  donations  in  aid 
of  railroad  companies  and  other  private  corporations,  took  effect  on  the  2d 
day  of  July,  1870;  and  all  such  subscriptions  or  donations,  not  authorized 
by  a  vote  of  the  municipality,  prior  to  that  time,  are  void." 

It  is  thus  seen  that  the  cases  related  to  an  election  held  in  the  month  of  Au- 
gust, 1870.  Neither  of  them  involved  the  validity  of  a  subscription  or  a  dona- 
tion made  in  pursuance  of  an  election  held  on  the  2d  of  July,  1870;  and, 
consequently,  that  learned  tribunal  has  not  indicated  its  opinion  as  to  whether 
the  constitutional  inhibition  forbade  a  municipal  subscription  or  donation,  in 
pursuance  of  an  election  held  on  the  very  day  of  the  adoption  of  the  constitu- 
tion. It  is  true  that  the  court,  in  Wright  v.  Bishop,  after  saying  that  the  pro- 
visions in  question  "  took  effect  on  the  2d  of  July,  1870,"  remarked  that  "  all 
such  subscriptions  or  donations,  not  authorized  by  a  vote  of  the  municipality, 
prior  to  that  time,  are  void."  But  that  language  must  be  interpreted  with  ref- 
erence to  the  facts  of  the  particular  case  presented  for  judicial  determination. 
It  is  not  clear  that  the  phrase  ^^  prior  to  that  time  "  was  intended  to  i*efer  to 
the  day  on  which  the  constitutional  provision  took  effect,  as  distinguished  from 
the  precise  moment  of  its  adoption  by  the  popular  vota  The  case  involved  no 
such  question. 

§  867.  Where  it  is  necessary  to  settle  conflicting  rights  courts  qf  justice  wiU 
take  cognizance  of  the  fractions  of  a  day. 

We  are  justified  in  so  interpreting  the  decision  in  Wright  v.  Bishop  by  what 
was  said  in  Grosvenor  v.  Magill,  37  id.,  239,  the  doctrines  of  which  have  not, 
so  far  as  we  are  able  to  find,  been  modified  by  any  subsequent  ruling  of  that 
court.  The  question  involved  was  whether  the  law  regards  fractions  of  a  day. 
The  court,  speaking  by  Mr.  Justice  Lawrence,  said :  "  It  is  true  that  for  many 
purposes  the  law  knows  no  division  of  a  day ;  but  whenever  it  becomes  impor- 
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tant  to  the  ends  of  juGftice,  or  in  order  to  deoide  upon  conflioting  interests,  the 
law  will  look  into  fractions  of  a  day  as  readily  as  into  the  fractions  of  any 
other  unit  of  time.  2  Bl.  Com.,  140,  notes.  The  rule  is  purely  one  of  conven- 
ience, which  must  give  way  whenever  the  rights  of  parties  require  it.  There 
is  no  indivisible  unity  about  a  day  which  forbids  us,  in  legal  proceedings,  to 
consider  its  component  hours,  any  more  than  about  a  month,  which  restrains 
US  from  regarding  its  constituent  days.  The  law  is  not  made  of  such  unreason- 
able and  arbitrary  rules."  The  views  expressed  in  the  last  case  are  consistent 
with  sound  reason  and  public  policy.  They  accord  with  our  own  judgment, 
and  are  in  line  with  the  settled  course  of  decisions  in  other  courts. 

In  Arnold  v.  United  States,  9  Cranch,  104,  it  was  declared  to  be  the  general 
rale  that,  where  computation  is  to  be  made  from  an  act  done,  the  day  on  which 
the  act  is  to  be  done  should  be  included.  Hence,  an  act  of  congress,  imposing 
additional  duties  to  be  levied  and  collected  upon  all  goods  imported  from  and 
after  its  passage,  was  adjudged  to  be  in  force  on  the  day  of  its  approval  by  the 
president.  And,  upon  the  principle  that  the  law  will  not  take  cognizance  of 
fractions  of  a  day,  it  has  been  said  in  some  cases  that  a  statute  is  operative 
from  the  first  moment  of  the  day  on  which  it  takes  effect.  But  to  these  gen* 
eral  rules  there  are  established  exceptions,  as  an  examination  of  adjudged  cases 
and  elementary  treatises  will  show.  Mr.  Justice  Stoxy  has  discussed  this  ques- 
tion with  fulness  in  In  re  Bichardson,  2  Story,  671.  By  an  act  approved 
3Carch  8,  1843,  the  statute  establishing  a  uniform  system  of  bankruptcy 
throughout  the  United  States,  approved  August  19,  1841,  was  repealed.  But 
it  contained  a  proviso  that  the  act  should  not  affect  any  cause  or  proceeding  in 
bankruptcy  commenced  before  its  passage^  or  any  pains,  penalties  or  forfeitures 
inonn-ed  under  said  act ;  but  that ''  every  such  proceeding  might  be  continued 
to  its  final  consummation,"  in  like  manner  as  if  that  act  had  not  passed.  A 
petition  in  bankruptcy  was  filed  by  Bichardson  on  the  Sd  of  March,  1843,  and 
the  question  arose  whether  it  was  cut  off  by  the  repealing  act  approved  on  the 
same  day. 

It  appeared  that  the  petition  was  filed  about  noon,  while  the  repealing  act 
Tras  not,  in  fact^  approved  by  the  president  until  late  in  the  evening  of  the 
same  day,  several  hours  after  the  filing  of  the  petition.  It  was  ruled,  upon  the 
case  presented,  that  the  act  of  congress  should  be  held  to  have  taken  effect 
only  from  the  act  of  approval  by  the  president,  and  not  by  relation  from  the 
commencement  of  the  day  on  which  such  approval  was  given.  After  a  review 
of  the  English  decisions,  the  court  said :  ^'  So  that  we  see  that  there  is  no 
ground  of  authority,  and,  certainly,  there  is  no  reason  to  assert,  that  any  such 
general  rule  prevails  as  that  the  law  does  not  allow  of  fractions  of  a  day.  On 
the  contrary,  common  sense  and  common  justice  equally  sustain  the  propriety 
of  allowing  fractions  of  a  day,  whenever  it  will  promote  the  purposes  of  sub- 
stantial justice.''  In  I^peyre  v.  United  States,  17  Wall.,  191,  it  was  said  that 
an  act  of  congress,  unless  it  is  otherwise  declared  by  law,  becomes  operative 
from  the  first  moment  of  the  day  of  its  passage ;  and,  further,  that  ^^  fractions 
of  the  day  are  not  recognized,''  and  ^^an  inquiry  involving  that  subject  is  inad- 
missible." In  reference  to  that  case  we  remark  that  the  question  presented  for 
determination  was  not  as  to  fractions  of  a  day,  but  whether  a  proclamation  of 
the  president,  bearing  date  June  24,  1865,  took  effect  on  that  day  or  on  the 
27th  of  June,  1865,  when  it  was  first  promulgated  by  publication  in  the  news- 
papers. That  case  did  not  require  a  determination  of  the  question  of  law  now 
before  us.  The  language  quoted  from  the  opinion  must,  therefore,  be  taken  as 
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a  declaration  of  the  general  rule  which  obtains  when  the  evidence  does  not 
show  the  necessity  of  regarding  fractions  of  a  day. 

In  United  States  v.  Norton,  97  U.  S.,  164,  the  court,  while  declaring,  upon 
the  authority  of  Lapeyre  v.  United  States,  that  the  president's  proclamation  of 
June  13, 1865,  removing  all  restrictions  upon  internal,  domestic  and  coastwise 
intercourse  and  trade,  took  effect  as  of  the  beginning  of  June  13,  1865,  and 
covered  all  the  transactions  of  that  day  to  which  it  was  applicable,  said :  ^^  We 
do  not  think  this  is  a  case  in  which  fractions  of  a  day  should  be  taken  into 
account."  This  language  of  the  chief  justice  clearly  implies  that  there  were 
cases  in  which  the  court  would  regard  fractions  of  a  day.  Besides,  there  was 
no  question  in  that  case,  oor  any  proof  made,  as  to  the  particular  hour  of  the 
day  when  the  proclamation  of  the  president  was  issued.  At  the  same  term 
Burgess  v.  Salmon,  id.,  381,  was  decided.  An  act  of  congress  increased  the  tax  on 
tobacco  from  twenty  to  twenty-four  cents  per  pound,  but  contained  a  proviso  that 
the  increased  tax  should  not  apply  to  tobacco  "  on  w^hich  the  tax  under  existing 
laws  shall  have  been  paid  when  this  [that]  act  takes  effect."  It  was  approved 
on  the  afternoon  of  March  3,  1875,  while  the  tobacco  of  Salmon  was  stamped, 
sold  and  removed  for  consumption  or  use  from  the  place  of  manufacture  in  the 
forenoon  of  the  same  day.  It  was  ruled  that  the  court  could  inquire  as  to  the 
time  of  the  day  when  the  president  approved  the  act,  and  that ''  the  time  of 
such  approval  points  out  the  earliest  possible  moment  at  which  it  could  become 
a  law,  or,  in  the  words  of  the  act  of  March  3,  1875,  at  which  it  could  take 
effect."  It  was  consequently  adjudged  that  the  tobacco  was  not  subject  to 
the  increased  tax  imposed  by  a  statute  which  was  not  in  fact  approved,  and  did 
not  take  effect,  until  after  the  removal  on  the  same  day  of  the  tobacco.  In 
that  case  the  parties  agreed  as  to  the  respective  hours  of  the  day  when  the  to- 
bacco was  in  fact  stamped  and  removed,  and  when  the  act  was  approved  by  the 
president.  But  such  an  agreement  could  not  have  authorized  an  inquiry  into 
fractions  of  a  day,  unless  such  inquiry  were  permissible  by  the  established  rules 
of  law. 

The  cases  in  the  state  courts  bearing  upon  this  question,  and  taking  substan- 
tially the  same  view,  are  numerous.  We  refer  to  only  two  of  them.  In  Ken* 
nedy  v.  Palmer,  6  Gray  (Mass.),  316,  the  question  was  as  to  the  jurisdiction  of 
a  justice  of  the  peace  of  a  particular  county  to  hear  and  determine  an  action, 
commenced  May  7, 1865,  on  which  day  the  governor  of  the  state  approved  an 
act  by  which  the  exclusive  jurisdiction  of  all  such  actions,  ^'not  already  pend- 
ing," was  vested  in  a  police  court  thereby  established,  the  act  providing  that  it 
should  take  effect  from  and  after  its  passage.  The  evidence  did  not  show  either 
the  hour  of  the  day  when  the  action  was  commenced,  nor  the  hour  when  the 
governor  approved  the  act.  The  court  adjudged  that  the  justice  had  jurisdic- 
tion until  the  precise  point  of  time  when  the  act  was  approved,  and  thus  became 
a  law ;  and  that  since  it  did  not  appear  that  the  suit  was  instituted  after  the 
approval  of  the  act,  it  must  be  treated  as  one  pending  at  the  passage  of  the 
act,  and,  therefore,  as  unaffected  by  its  provisions. 

The  other  case  is  People  v.  Clark,  1  Cal.,  406.  The  facts  of  that  case  were 
these:  Clark  was  elected  county  judge  at  an  election  regularly  appointed  and 
held.  On  that  day  the  legislature  passed  an  act  repealing  the  one  by  virtue  of 
which  the  election  was  held,  and  conferring  upon  the  governor  the  power  of 
appointment.  The  repealing  act  was  approved  the  same  day,  but  at  what  hour 
of  the  day  did  not  appear.  Some  days  thereafter  the  relator  was  by  the  gov* 
ernor  appointed  county  judge.    The  court  sustained  the  validity  of  the  election^ 
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remarking  that  '^  the  time  of  the  approval  of  the  executive  is  a  fact  which  can 
be  ascertained  and  proven,  and  in  aJI  cases  where  the  rights  of  parties  are  in 
any  manner  to  be  affected  by  the  time  of  the  approval,  an  investigation  of  the 
question,  when  the  event  —  the  passage  of  the  act  —  occurred,  should  be  had." 
There  are  decisions  in  the  English  courts  to  the  same  effect.  In  Wrangham  v. 
Hersey,  3  Wils.,  274,  the  court  characterized,  as  a  mere  fiction  of  law,  the  gen- 
eral proposition  that  there  were  no  fractions  of  a  day ;  that,  ^^  by  fiction  of  law, 
the  whole  time  of  the  assizes  and  the  whole  session  of  parliament  may  be,  and 
sometimes  are,  considered  as  one  day ;  yet  the  matter  of  fact  shall  overturn  the 
fiction  in  order  to  do  justice  between  the  parties."  Fictio  cedU  veritati;  fictio 
juris  non  est  uhi  Veritas.  In  Combe  v.  Pitt,  3  Burr.,  1423, 1434,  Lord  Mansfield 
expressed  similar  views.  He  said :  ^^  But  though  the  law  does  not,  in  general, 
allow  of  the  fraction  of  a  day,  yet  it  admits  it  in  cases  where  it  is  necessary  to 
distinguish.  And  I  do  not  see  why  the  very  hour  of  the  day  may  not  be  so, 
toOy  when  it  is  necessary  and  can  be  done ;  for  it  is  not  like  a  mathematical 
point  which  cannot  be  divided." 

§  868*  Where  on  the  same  day  tioo  elections  a/re  Kdd^  it  is  competent  for  a  courtj 
where  justice  requires  it,  to  inquire  which  of  the  two  was  first  concluded^  and  upon 
that  principle  whether*  a  vote  of  a  township  on  bonds^  or  that  of  the  state  on  a  new 
oon^itution^  first  became  effectual. 

In  view  of  the  authorities  it  cannot  be  doubted  that  the  courts  may,  when 
substantial  justice  requires  it,  ascertain  the  precise  hour  when  a  statute  took 
efiFect  by  the  approval  of  the  executive.  But  it  may  be  argued  that  the  rule 
does  not  apply  where  the  inquiry  is  as  to  the  time  when  constitutional  provis- 
ions became  operative  by  popular  vote ;  that  a  popular  vote  given  at  an  election 
covering  many  hours  of  the  same  day  should  be  deemed  one  indivisible  act, 
effectnal,  by  relation,  from  the  moment  the  electors  entered  upon  the  perform- 
ance of  that  act,  to  wit,  from  the  opening  of  the  polls.  But  we  are  of  opinion 
that  no  such  distinction  can  be  maintained.  In  determining  when  a  statute 
took  effect  no  account  is  taken  of  the  time  it  received  the  sanction  of  the  two 
branches  of  the  legislative  department,  which  sanction  is  as  essential  to  the 
validity  of  the  statute  as  the  approval  of  the  executive.  We  look  to  the  final 
act  of  approval  by  the  executive  to  find  when  the  statute  took  effect,  and,  when 
necessary,  inquire  as  to  the  hour  of  the  day  when  that  approval  was,  in  fact, 
^ven.  So,  in  ascertaining  when  a  constitutional  provision  was  adopted,  we 
perceive  no  sound  reason  why  the  courts  may  not,  in  proper  cases,  inquire  as 
to  the  hour  when  such  approval  became  effectual,  to  wit,  as  to  the  time  when, 
by  the  closing  of  the  polls,  the  people  had  adopted  such  provision.  In  this 
case  all  difficulty  is  removed  by  the  fact,  made  certain  by  the  schedule  of  the 
constitution  requiring  the  polls  to  be  kept  open  until  a  certain  hour  of  the  day 
of  election.  That  fact  should  not  be  disregarded  or  ignored  in  ascertaining 
wben  the  constitutional  provision  was  adopted,  especially  since  it  expressly 
saved  the  obligations  and  rights  of  the  municipalities  which  had,  before  its 
adoption,  under  the  authority  of  pre-existing  laws,  voted  subscriptions  or  dona- 
tions. 

We  are  of  opinion  that,  within  the  fair  meaning  of  the  state  constitution, 
tbe  township  election  of  the  2d  of  July,  1870,  was  held  prior  to  the  adoption 
of  the  section  forbidding  municipal  subscriptions  or  donations  in  aid  of  railroad 
corporations,  and  under  the  authority  of  valid  enactments  in  force  when  such 
election  was  held.    The  bonds,  the  coupons  of  which  are  in  suit,  were  conse- 
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quently  unaffected  by  the  prohibitions  of  the  state  constitution.  All  other 
material  objections  to  their  validity  have  been  considered  and  overruled  la 
Harter  v,  Kemochan. 

Judgment  affirmed. 

FAIRFIELD  v.  COUNTY  OF  GALLATIN. 
(10  Otto,  47-55.     1879.) 

Error  to  U.  S.  Circuit  Court,  Southern  District  of  Illinois. 

Opinion  by  Mr.  Justice  Strong. 

Statement  of  Facts. —  The  facts  of  this  case,  so  far  as  they  are  needed  to 
exhibit  the  question  presented  by  the  writ  of  error,  are  very  few.  The  defend- 
ant, on  and  prior  to  February  28, 1868,  was  a  lawfully  organized  and  existing 
county  of  the  state  of  Illinois,  through  which  was  located  the  railroad  of  the 
Illinois  Southeastern  Bailway  Company,  a  company  incorporated  on  the  25th 
of  February,  1867.  The  county  was  authorized  by  the  legislature  of  the  state 
to  donate  td  the  railroad  company,  as  a  bonus  or  inducement  towards  the  build- 
ing of  the  railroad,  any  sum  not  exceeding  $100,000,  and  was  authorized  to 
order  the  clerk  of  the  county  court  or  board  of  supervisors  of  the  county  to 
issue  county  bonds  to  the  amount  donated,  and  deliver  them  to  the  company, 
provided  that  no  donation  exceeding  $50,000  should  be  made  until  after  the 
question  of  such  larger  donation  should  have  been  submitted  to  the  legal 
voters  of  the  county,  at  an  election  called  and  conducted  in  the  usual  manner. 
The  statute  further  enacted  that  if  a  majority  of  the  ballots  cast  at  such  an  elec- 
tion should  be  in  favor  of  a  donation,  it  should  be  the  duty  of  the  county  court 
or  board  of  supervisors  to  donate  some  amount,  not  less  than  $50,000  nor  more 
than  $100,000,  to  the  company,  and  to  order  the  issue  of  county  bonds  for  the 
amount  so  donated.  On  the  28th  of  February,  1868,  in  pursuance  of  these 
statutory  enactments,  an  election  of  the  legal  voters  of  the  county  was  held  to 
determine  whether  the  county  would  donate  $100,000  of  its  bonds  in  aid  of  the 
said  road,  and  the  election  resulted  in  authorizing  their  issue.  The  bonds  were 
accordingly  issued  by  the  county  judge  and  county  clerk,  under  the  direction 
of  the  county  court,  and  they  were  delivered  to  the  railroad  company  on  the 
6th  or  8th  of  October,  1870,  after  the  conditions  precedent  to  their  delivery  had 
been  fulfilled.  The  plaintiff  is  the  holder  of  coupons  belonging  to  said  issue, 
having  purchased  them  before  due  in  the  usual  course  of  his  business. 

The  defense  set  up  is,  in  substance,  that,  in  consequence  of  a  provision,  in  the 
new  constitution  of  the  state,  which  came  into  force  July  2, 1870,  the  authority 
to  issue  and  deliver  the  bonds  had  ceased  to  exist  before  the  issue  was  made. 
The  section  of  the  constitution  relied  upon  is  in  the  following  words :  ^^  No 
county,  city,  town,  township  or  other  municipality  shall  ever  become  subscriber 
to  the  capital  stock  of  any  railroad  or  private  corporation,  or  make  donation 
to,  or  loan  its  credit  in  aid  of,  such  corporation ;  provided^  however^  that  the 
adoption  of  this  article  shall  not  be  construed  as  affecting  the  right  of  any 
such  municipality  to  make  such  subscriptions  where  the  same  have  been  author- 
ized under  existing  laws  by  a  vote  of  the  people  of  such  municipalities  prior  to 
such  adoption."  The  question  presented,  then,  is  whether  a  donation  to  a 
railroad  company  by  a  county  empowered  by  the  legislature  to  make  such  a 
donation,  when  approved  by  a  majority  of  the  legal  voters  of  the  county  at  an 
election  held  for  that  purpose,  is  forbidden  by  this  clause  of  tlie  constitution, 
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if  it  was  authorized  under  laws  then  existing  by  a  vote  of  the  people  of  the 
county  prior  to  the  adoption  of  the  constitution?  What  should  be  the  answer 
to  the  question  depends  upon  the  construction  that  must  be  given  to  the  section 
thus  quoted.  Are  donations  thus  authorized  by  a  popular  vote  within  the  pro- 
hibition, or  are  they  excepted  out  of  it  by  the  proviso? 

§  869.  In  TUinois  it  is  settled  that  donations  of  county  bonds  authorized  hy 
popxdar  vote  hefore  Jvly  2,  1870,  are  not  invalidated  by  the  state  constitution 
which  went  into  eff^ect  on  that  day. 

In  Town  of  Concord  v.  Portsmouth  Savings  Bank,  92  U.  S.,  625,  we  had  occa- 
sion to  construe  this  section  of  the  state  constitution.  We  then  held  that  dona- 
tions by  counties  or  other  municipalities  to  railroad  companies  were  prohibited 
by  it,  and  that  they  could  not  lawfully  be  made  after  July  2, 1870,  though  they 
had  been  authorized  by  a  prior  statute  and  by  a  vote  of  the  people  of  the  county 
<M*  municipality  before  the  adoption  of  the  constitution.  We  were  fully  aware 
that  it  is  the  peculiar  province  of  the  supreme  court  of  a  state  to  interpret  its 
organic  law  as  well  as  its  statutes,  and  that  it  is  the  duty  as  well  as  the  pleasure 
of  this  court  to  follow  and  adopt  that  court's  interpretation.  But  we  were  not 
informed,  when  the  case  was  decided,  that  any  judicial  construction  had  been 
given  to  the  constitutional  provision.  It  now  appears  that  the  supreme  court 
of  Illinois  had  previously  considered  it,  and  decided  that  donations,  equally 
with  subscriptions,  if  sanctioned  by  a  popular  vote  before  the  adoption  of  the 
constitution,  are  not  prohibited  by  it,  and  that  they  are  excepted  from  the 
prohibition  by  the  proviso.  This  was  decided  by  that  court  in  1874,  more 
than  a  year  before  Town  of  Concord  v.  Portsmouth  Savings  Bank  came  before 
us ;  but  the  decision  was  not  called  to  our  notice,  and  it  was  not  reported  until 
1877.  It  may  now  be  found  in  Chicago  &  Iowa  R.  Co.  v.  Pinckney,  74  111., 
277.  The  language  of  the  court  is  very  positive.  We  quote  it  at  some  length, 
as  follows :  '^  At  the  time  the  section  of  the  constitution  referred  to  was  framed, 
large  sums  of  money  in  different  parts  of  the  state  had  been  voted  by  munici- 
palities to  be  subscribed  and  donated  to  railroad  companies,  on  condition 
that  railoads  then  being  constructed  should  be  completed  within  a  given  time; 
and  the  country,  whether  wisely  and  judiciously  or  not,  seemed  to  demand 
that,  in  cases  where  the  people  in  these  municipalities  had,  under  then  existing 
legislation,  voted  to  aid  railroads  by  subscription  or  donation  prior  to  the  adop- 
tion of  the  constitution,  such  subscription  or  donation  should  not  be  affected 
by  the  formation  of  the  constitution.  And  we  have  no  doubt  it  was  in  view 
of  this  demand  of  a  large  portion  of  the  state  that  the  proviso  was  engrafted 
in  the  foregoing  section."  .  .  .  ''  A  reasonable  construction  of  the  whole 
section  will  embrace  donations  as  well  as  subscriptions.  In  one  sense  of  the 
term,  a  donation  is  a  subscription  to  the  capital  stock  of  a  company.  We 
have  no  doubt,  at  the  time  this  section  was  framed,  there  were  then  in  the 
Btate  quite  as  many  donations  voted  as  there  were  subscriptions  to  stock  in 
any  other  manner,  and  if  a  necessity  or  reason  existed  to  protect  a  subscription 
there  was  also  the  same  reason  and  demand  to  protect  a  donation;  and  we 
entertain  no  doubt  it  was  the  intention  of  the  framers  of  the  constitution,  by 
adding  the  proviso  to  the  section,  to  place  subscriptions  and  donations  on  the 
Bame  footing."  This  authoritative  exposition  of  the  meaning  of  the  constitu- 
tion of  the  state  by  its  highest  court  has  repeatedly  been  recognized  by  that 
tribunal.  Town  of  Middleport  v.  J^tnsL  Life  Ins.  Co.,  82  111.,  562;  Lippin- 
eott  V.  Town  of  Pan  a,  decided  October  1,  1879,  not  yet  reported.  It  has  also 
been  the  understanding  of  the  legislature  of  the  state  that  donations  as  well  as 
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subscriptions,  if  authorized  by  a  vote  of  the  people  before  the  adoption  of  the 
constitution,  are  saved  by  the  proviso.  In  1874  an  act  of  the  general  assembly 
was  passed  which  declared  that  the  liability  of  all  counties,  cities,  townships, 
towns  or  precincts  that  had  voted  aid,  dwiations  or  subscriptions  to  the  capital 
stock  of  any  railroad  company,  in  conformity  with  the  laws  of  the  state,  should 
cease  and  determine  at  the  expiration  of  three  years  after  July  1st  of  that  year, 
and  that  after  that  time  no  bonds  should  be  issued  on  account  of  or  upon 
authority  of  such  vote.  This  implied  that  up  to  July,  1877,  donations  voted 
before  July  2, 1870,  were  lawful,  and  might  be  completed  by  the  issue  of  bonds. 
It  was  an  expression  of  the  legislative  understanding  that  such  donations  were 
not  forbidden  by  the  constitution.  Act  of  March  17,  1874.  A  similar  act  was 
passed  on  the  29th  of  May,  1877,  extending  the  time  for  issuing  bonds  for  dona 
tions  upon  the  authority  of  a  vote  of  the  people  until  July  1,  1880.  It  thus 
appears  to  have  become  a  rule  of  property  in  the  state  that  municipal  bonds, 
issued  to  railroad  companies  on  account  of  donations  voted  by  the  people  before 
the  adoption  of  the  constitution,  are  valid,  though  not  issued  until  after  the 
adoption.  Such  was  the  earliest  exposition  of  tbe  constitution  made  by  the 
court  of  last  resort  in  the  state,  twice  since  recognized  by  it,  and  recognized 
also  by  repeated  legislative  action.  There  is  every  reason  to  believe  that  the 
rule  has  been  relied  upon,  and  that  on  the  faith  of  it  many  municipal  bonds 
have  been  issued,  bought  and  sold  in  the  markets  of  the  country.. 

§  870.  This  court  follows  the  decisions  of  state  courts  construing  i/ieir  own 
constitutions  or  statutes^  no  federal  question  intervening. 

In  view  of  all  this,  ought  this  court  to  adhere  to  the  construction  we  gave  to 
the  state  constitution  in  ignorance  of  the  fact  that  the  supreme  court  of  the 
state  had  previously  construed  it  in  a  different  manner  ?  At  a  very  early  day 
it  was  announced  that  in  cases  depending  upon  the  constitution  or  statutes  of  a 
state  this  court  would  adopt  the  construction  of  the  statutes  or  constitution 
given  by  the  courts  of  the  state,  when  that  construction  could  be  ascertained. 
Polk  V.  Wendal,  9  Cranch,  87.  In  Nesmith  v.  Sheldon,  7  How.,  812,  it  is 
declared  to  be  the  "  established  doctrine  that  this  court  will  adopt  and  follow 
the  decisions  of  the  state  courts  in  the  construction  of  their  own  constitution 
and  statutes,  when  that  construction  has  been  settled  by  the  decisions  of  its 
highest  tribunal."  In  Walker  v.  State  Harbor  Commissioners,  17  Wall.,  648, 
we  said,  "  This  court  follows  the  adjudications  of  the  highest  court  of  the  state  " 
in  the  construction  of  its  statutes.  '^  Its  interpretation  is  accepted  as  the  true 
interpretation,  whatever  may  be  our  opinion  of  its  original  soundness."  See, 
also,  Elmendorf  v.  Taylor,  10  Wheat.,  152;  Green  v.  Neal,  6  Pet.,  291;  Leffing- 
well  V,  Warren,  2  Black,  599 ;  Sumner  v.  Hicks,  id.,  632 ;  Olcott  v.  The  Super* 
visors,  16  Wall.,  678 ;  State  Kailroad  Tax  Cases,  92  U.  S.,  575. 

§  87 1.  exceptions  to  tlie  rule. 

Such  has  been  our  general  rule  of  decision.  Undoubtedly,  some  exceptions 
to  it  have  been  recognized.  One  of  them  is,  that  when  the  highest  court  of  a 
state  has  given  different  constructions  to  its  constitution  and  laws,  at  different 
times,  and  rights  have  been  acquired  under  the  former  construction,  we  have 
followed  that,  and  disregarded  the  latter.  The  present  case  is  not  within  that 
exception,  for  there  have  been  no  conflicting  interpretations  by  the  state  court 
of  the  section  of  the  constitution  we  are  now  called  upon  to  construe.  And  we 
are  not 'constrained  to  refuse  following  the  decision  of  the  state  court  in  order 
to  save  rights  acquired  on  the  faith  of  our  ruling  in  Town  of  Concord  t>.  Ports- 
mouth Savings  Bank.    Groves  v.  Slaughter,  15  Pet.,  449,  may  seem  to  be  an 
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exception  to  the  rale,  but  if  carefully  examined  it  will  be  found  to  be  no  excep- 
tion. In  that  case,  this  court  held  that  the  constitution  of  Mississippi  did  not, 
ex  propria  mgare^  prohibit  the  introduction  of  slaves  into  that  state  as  merchan- 
dise or  for  sale,  after  the  1st  day  of  May,  1833,  and,  therefore,  that  a  promis- 
sory note  given  for  the  price  of  slaves  thus  introduced  was  not  void.  This 
was  held,  though  it  appeared  that  prior  to  the  decision  the  chancellor  of  the 
state  had  refused  to  enjoin  a  judgment  at  law  recovered  upon  a  bond  for  the 
purchase  of  slaves  brought  into  the  state  for  sale  after  May  1,  1833,  and 
the  court  of  errors,  two  judges  against  one,  had  affirmed  the  refusal  of  the 
chancellor.  But  the  decision  of  the  chancellor  was  rested  entirely  upon 
the  ground  that  the  matter  relied  upon  to  obtain  the  injunction  should  have 
been  set  up  as  a  defense  in  the  suit  at  law.  This  was  all  that  was  really  de- 
cided. The  opinions  expressed  in  the  court  of  errors  by  the  judges  upon  the 
question  whether  the  introduction  of  slaves  after  Hay  1, 1833,  was  prohibit-ed 
by  the  constitution,  were  extra-judicial,  and  were  so  regarded  by  this  court. 
It  was  said  they  were  not  sufficient  to  justify  this  court  in  considering  that 
the  construction  of  the  constitution  in  Mississippi  had  become  so  fixed  and 
settled  as  to  preclude  the  federal  supreme  court  from  regarding  it  as  an  open 
question.  Groves  u  Slaughter,  therefore,  is  not  an  exception  to  the  rule  that 
this  court  will  follow  the  construction  given  by  the  highest  court  of  a  state  to 
its  constitution.     On  the  contrary,  the  court  assented  to  the  rule. 

Subsequently,  the  provision  of  the  constitution  of  Mississippi  was  brought 
before  the  courts  of  the  state,  and  it  was  settled  by  the  highest  tribunals  that 
it  did  of  itself,  and  without  any  legislative  enactment,  prohibit  the  introduc- 
tion of  slaves  as  merchandise  and  for  sale,  and  render  all  contracts  for  the  sale 
of  slaves,  made  after  Hay  1,  1833,  illegal  and  void.  Rowan  v.  Bunnels,  5 
How.,  134,  then  came  up  to  this  court,  where  the  same  question  was  presented, 
and  the  construction  given  by  this  court  to  the  state  constitution  was  adhered 
to  in  order  to  support  a  contract  for  slaves  purchased,  and  apparently  only  for 
that  reason.  Chief  Justice  Taney,  in  delivering  the  opinion  of  the  court,  said 
that  in  Groves  v.  Slaughter  the  court  was  satisfied  that  the  validity  of  these 
sales  had  not  been  brought  into  question  in  any  of  the  tribunals  of  the  state 
until  long  after  the  contract  was  made,  and  that  as  late  as  the  beginning  of 
1841,  when  Groves  v.  Slaughter  was  decided,  it  did  not  appear  from  anything 
before  the  court  that  the  construction  of  the  clause  in  question  had  been  settled 
either  way,  by  judicial  decision,  in  the  courts  of  the  state.  He  added:  "Un- 
doubtedly this  court  will  always  feel  itself  bound  to  respect  the  decisions  of 
the  state  courts,  and,  from  the  time  they  are  made,  will  regard  them  as  con- 
clusive in  all  cases  upon  the  construction  of  their  own  constitution  and  laws. 
But  we  ought  not  to  give  to  them  a  retroactive  effect,  and  allow  them  to 
render  invalid  contracts  entered  into  with  citizens  of  other  states,  which,  in 
the  judgment  of  this  court,  were  lawfully  made." 

That  case  is  totally  unlike  the  present.  The  bonds  in  question  now  were 
issued  in  October,  1870.  In  1874  the  highest  court  of  the  state  decided  that 
such  bonds  could  be  lawfully  issued,  and  that  they  were  not  forbidden  by  the 
constitution.  It  was,  therefore,  conclusively  settled,  more  than  a  year  before 
Town  of  Concord  v.  Portsmouth  Savings  Bank  was  decided  by  us,  what  the 
meaning  of  the  constitution  was.  We  are  now  asked  to  decline  following  the 
oonstruction  given  and  since  recognized  by  the  state  court,  and  to  adhere  to 
that  adopted  by  us  in  ignorance  of  the  prior  judgment  of  the  state  court,  and 
that  not,  as  in  Bowan  v.  Bunnels,  to  uphold  contracts,  but  to  strike  them  down, 
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though  they  were  made  in  accordance  with  the  settled  law  of  the  state.  We 
recognize  the  importance  of  the  rule  stare  decisis.  We  recognize,  also,  the  other  ' 
rule  that  this  court  will  follow  the  decisions  of  state  courts,  giving  a  construc- 
tion to  their  constitutions  and  laws,  and  niore  especially  when  those  decisions 
have  become  rules  of  property  in  the  states,  and  when  contracts  must  have 
been  made  or  purchases  in  reliance  upon  them.  And  it  has  been  held  that  this, 
court  will  abandon  its  former  decision  construing  a  state  statute  if  the  state 
.courts  have  subsequently  given  to  it  a  different  construction.  In  Green  t). 
Keal,  6  Pet.,  291,  the  question  raised  was  whether  the  court  would  adhere  to 
its  own  decision  in  such  a  case,  or  would  recede  from  it  and  follow  the  decisions 
of  the  state  court.  In  two  previous  cases,  a  certain  construction  had  been 
given  to  a  statute  of  Tennessee  in  supposed  harmony  with  decisions  of  the 
fitate  court.  But  subsequently  it  was  decided  otherwise  by  the  state  supreme 
court ;  and  it  appeared  that  the  decisions  upon  which  this  court  had  relied  were- 
made  under  peculiar  circumstances,  and  were  never  in  the  state  considered 
as  fully  settling  the  construction  of  the  act  This  court,  therefore,  overruled 
its  former  two  decisions,  and  followed  the  later  construction  adopted  by  the- 
state  court.  See,  also,  Suydam  -y.  Williamson,  24  How.,  427.  With  much 
more  reason  may  we  change  our  decision  construing  a  state  constitution  when 
no  rights  have  been  acquired  under  it,  and  when  it  is  made  to  appear  that 
before  the  decision  was  made  the  highest  tribunal  of  the  state  had  interpreted 
the  constitution  differently,  when  that  interpretation  within  the  state  fixed  a 
rule  of  property  and  has  never  been  abandoned.  In  such  a  case,  we  think  it 
our  duty  to  follow  the  state  courts,  and  adopt,  as  the  true  construction,  that, 
which  those  courts  have  declared. 

The  judgment  of  the  circuit  court  will  be  reversed  and  the  record  remitted, 
with  instructions  to  give  judgment  for  the  plaintiff  below  on  the  findings, 
made;  and  it  is  so  ordered. 

COUNTY  OF  MOULTRIE  t?.  ROCKINGHAM  TEN-CENT  SAVINGS  BANK^ 

(2  Otto,  681-687.     1875.) 

Error  to  U.  S.  Circuit  Court,  Southern  District  of  Illinois. 

Opinion  by  Mr.  Justice  Strong. 

Statement  of  Facts. —  This  case  differs  very  materially  from  Towo  of  Con* 
cord  V,  Portsmouth  Savings  Bank,  2  Otto,  625.  We  there  held  that  the  bonds 
were  void  because  the  legislative  authority  to  issue  them  as  a  donatk>n  to  the 
railroad  company  had  been  annulled  by  the  constitution  of  the  state  before  the 
donation  was  made.  In  the  present  case  the  authority  exercised  was  given  to 
the  county  by  the  act  of  March  26, 1869,  incorporating  the  railroad  company^ 
The  tenth  section  of  the  act  was  as  follows :  "  The  board  of  supervisors  of 
Moultrie  county  are  hereby  authorized  to  subscribe  to  the  capital  stock  of  said 
company,  to  an  amount  not  exceeding  $80,000,  and  to  issue  the  bonds  of  the- 
county  therefor,  bearing  interest  at  a  rate  not  exceeding  ten  per  cent,  per  an- 
num, said  bonds  to  be  issued  in  such  denominations  and  to  mature  at  such 
times  as  the  board  of  supervisors  may  determine:  Provided^  that  the  same 
shall  not  be  issued  until  the  said  road  shall  be  opened  for  traffic  between  the- 
city  of  Decatur  and  the  town  of  Sullivan  aforesaid." 

§  872^.  Power  of  corporation  to  issue  bonds;  constittctional  amendment. 

No  approving  popular  vote  was  required.    It  is  not  to  be  doubted  that  thisi 
jBection  gave  to  the  county  complete  authority  to  make  a  subscription  to  the 
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capital  stock  of  the  company.  The  power  was  fettered  by  no  conditions  or 
limitations,  except  as  to  the  amonnt  which  might  be  subscribed ;  but  the  pay- 
ment of  the  subscription  was  directed  to  be  postponed  until  the  railroad  should 
be  opened.  And,  of  course,  as  a  greater  power  includes  every  constituent  part 
of  it,  the  legislative  act  empowered  the  board  of  supervisors  to  agree  to  sub- 
scribe preparatory  to  an  actual  subscription.  The  power  thus  granted  was 
never  revoked,  unless  it  was  by  the  new  constitution  of  the  state,  which  did 
not  take  effect  prior  to  July  2, 1870.  Whatever  was  done  in  pursuance  of  the 
power  before  that  time,  if  anything  was,  could  not  be  affected  by  the  constitu- 
tion, subsequently  adopted.  Subscriptions,  or  contracts  to  subscribe,  made  in 
pursuance  of  it  before  it  was  abrogated,  remained  binding;  for  a  constitution 
can  no  more  impair  the  obligation  of  a  contract  than  ordinary  legislation  can. 
It  must  be  conceded,  that,  had  no  subscription  been  made,  or  engagement  to 
subscribe  entered  into,  before  the  new  constitution  took  effect,  none  could  have 
been  made  after.  But  the  special  finding  of  facts  shows  that  one  was  made  in 
1869.  On  the  16th  of  December  of  that  year,  the  board  of  supervisors  met 
and  informally  resolved  to  subscribe  $80,000  to  the  capital  stock  of  the  railroad 
company ;  and  the  resolutions  were  referred  to  a  lawyer  to  be  put  in  form  be- 
fore being  recorded  on  the  records  of  the  board.  They  were  accordingly  pre- 
pared from  minutes  furnished  by  the  chairman  of  the  board,  and  entered  by 
the  clerk  upon  the  records,  as  of  the  date  of  the  December  meeting  of  the 
board,  and  duly  ^attested.  This  must  have  been  done  prior  to  the  first  Tuesday 
in  March,  1870.  The  record,  as  it  appears  under  date  of  December  14,  1869,  is 
as  follows: 

^  And  it  is  further  ordered  by  the  board  of  supervisors  of  Moultrie  county, 
that,  under  and  by  virtue  of  the  authority  conferred  upon  said  board  by  an  act 
approved  March  26,  A.  D.  1869,  entitled  ^  An  act  to  incorporate  the  Decatur, 
Sullivan  &  Mattoon  Railroad  Company,'  the  county  of  Moultrie  subscribed 
to  the  capital  stock  of  the  Decatur,  Sullivan  &  Mattoon  Railroad  Company 
the  sum  of  $80,000  to  aid  in  the  construction  of  a  railroad  by  said  company,  in 
pursuance  of  their  charter.  And  be  it  further  ordered  by  the  board  of  super- 
Tiflors  aforesaid,  that,  when  said  railroad  shall  be  ^  open  for  traffic '  between  the 
city  of  Decatur  and  the  town  of  Sullivan  aforesaid,  there  be  issued  $80,000  of 
the  bonds  of  said  county,  in  denominations  of  not  less  than  $500,  payable  to 
said  company,  drawing  interest,  to  be  paid  annually,  at  the  rate  of  eight  per 
cent,  per  annum;  the  principal  to  be  due  and  payable  ten  years  after  date,  or 
sooner,  at  the  option  of  the  county ;  and  that  said  bonds  be  delivered  to  said 
railroad  company  in  full  payment  of  the  subscription  of  said  county  so  made  as 
aforesaid." 

§  878.  What  amounts  to  a  subscription  by  a  county  to  stock  in  a  railroad. 
It  is  true,  there  was  no  further  order  of  this  board  to  enter  the  resolutions 
of  record,  but  it  was  the  clerk's  duty  to  make  the  entry.  The  substance  of  them 
had  been  adopted.  They  required  no  further  action  except  to  put  them  in  form, 
l^o  further  action  appears  to  have  been  contemplated.  They  remain  of  record 
still,  and  the  board  has  never  taken  any  action  to  correct  the  record.  On  the 
contrary,  it  has  been  recognized  by  subsequent  action.  At  the  December  meet- 
ing of  1872,  a  special  committee  was  appointed  to  examine  the  records  of  sub- 
scriptions of  railroad  donations,  and  report.  The  committee  did  report  on  the 
25th  of  December,  1872,  that  the  subscription  of  $80,000,  under  the  act  of  the 
general  assembly  of  March  26,  1869,  to  aid  in  the  construction  of  the  Decatur^ 
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Sullivan  &  Mattoon   Eailroad,  was  in  accordance  with   law.     Under  this 
action  of  the  board,  and  the  report  of  the  committee,  the  bonds  were  delivered. 
It  is  impossible,  therefore,  to  doubt  that  the  resolutions  adopted  in  December, 
1869,  as  recorded,  must  be  treated  as  the  action  of  the  board  at  that  time. 
And,  if  so,  they  ^amounted  to  a  subscription  to  the  stock  of  the  company, 
and  created  an  obligation  for  the  payment  of   the  subscription  in  county 
bonds.    It  is  true  no  subscription  was  made  an  the  books  of  the  railroad  com- 
pany until  July,  1871,  when  one  was  made  by  Mr.  Titus,  chairman  of  the  board, 
without  any  express  authority,  and  then  made  for  the  purpose  of  enabling  him 
to  vote  at  an  election.    But  a  subscription  on  the  books  of  the  company  was 
unnecessary,  for  that  which  amounted  to  a  subscription  had  been  made  in  De- 
cember, 1869.    The  authorized  body  of  a  municipal  corporation  may  bind  it  by 
an  ordinance,  which,  in  favor  of  private  persons  interested  therein,  may,  if  so 
intended,  operate  as  a  contract,  or  they  may  bind  it  by  a  resolution,  or  by  vote 
clothe  its  officers  with  power  to  act  for  it.    The  former  was  the  clear  intention 
in  this  case.     The  board  clothed  no  officer  with  power  to  act  for  it.    The  reso- 
lution to  subscribe  was  its  own  act;  its  immediate  subscription.    Western  Sav- 
ing Fund  Society  v.  City  of  Philadelphia,  31  Penn.  St.,  174;  Sacramento  v.  Kirk, 
Y  Cal.,  419 ;  Logansport  v.  Blakemore,  17  Ind.,  318.    In  Justices  of  Clarke  County 
Court  V.  Paris,  W.  &  K.  R  Turnpike  Co.,  11  B.  Mon.,  143,  it  was  ruled  that  an 
order  of  the  county  court,  by  which  it  was  said  the  court  subscribed,  on  behalf 
of  Clarke  county,  for  fifty  shares  of  stock  in  the  turnpike  company,  if  concurred 
in  by  a  competent  majority  of  the  magistrates,  was  itself  a  subscription,  and 
bound  the  county.     There  was  no  subscription  on  the  books  of  the  company, 
but  the  court  of  appeals  said,  "  We  cannot,  therefore,  regard  this  order  as  a 
mere  offer  or  pledge  to  subscribe  the  fifty  shares  in  this  particular  road,  but  as 
actually  taking,  and,  in  substance  and  legal  effect,  subscribing  for  that  number 
of  shares."    So  in  Nugent  v.  Supervisors  of  Putnam  County,  19  Wall.,  241 
(§§  1215-17,  infra)j  it  was  said  that  to  constitute  a  subscription  by  a  county  to 
stock  in  a  railroad  company,  it  is  not  necessary  that  there  be  an  act  of  manual 
subscribing  on  the  books  of  the  company.     These  cases  lead  directly  to  the 
conclusion  that  the  action  of  the  board  of  supervisors  in  December,  1869,  was 
in  substance  and  in  legal  effect  a  subscription. 

§  874,  Constitutions  are  prospective  in  their  operation  where  vested  rights  are 
concerned. 

And  if  this  conclusion  could  not  be  reached,  it  would  make  but  little  differ- 
ence to  the  present  case ;  for  it  could  not  be  doubted  that  the  action  of  the 
board  was  at  least  an  undertaking  to  subscribe,  and  this  was  assented  to  or  ac- 
cepted by  the  railroad  company.  The  resolutions  were  entered  of  record  by 
the  clerk  and  president  of  the  railroad  company;  and  the  company  made  an 
appropriation  of  the  bonds  to  be  received  in  payment  for  the  subscription,  by  a 
contract  made  on  the  15th  of  April,  1870.  In  either  aspect  of  the  case,  there- 
fore, there  was  an  authorized  contract  existing  between  the  county  and  the 
railroad  company  when  the  new  constitution  came  into  operation.  No  matter 
whether  the  contract  was  a  subscription  or  an  agreement  to  subscribe,  it  was  not 
annulled  or  impaired  by  the  prohibitions  of  the  constitution.  The  delivery  of 
the  bonds  was  no  more  than  performance  of  the  contract.  For  these  reasons, 
it  is  in  vain  to  appeal  to  the  decisions  made  in  Aspinwall  v.  County  of  Daviess,  23 
How.,  364  (§§  1127-28,  infra\  and  Town  of  Concord  v.  Portsmouth  Savings 
Bank,  2  Otto,  625.    In  neither  of  those  cases  was  there  any  contract  made  be- 
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fore  the  authority  to  make  one  was  annulled.  We  do  not  assert  that  the 
constitutional  provision  did  not  abrogate  the  authority  of  the  board  of  super- 
visors to  make  a  subscription  for  railroad  stock.  On  the  contrary,  we  think  it 
did.  But  we  hold  that  contracts  made  under  the  power  while  it  was  in  exist- 
ence were  valid  contracts,  and  that  the  obligations  assumed  by  them  continued 
after  the  power  to  enter  into  such  contracts  was  withdrawn.  The  operation  of 
the  constitution  was  only  prospective.  Indeed,  it  is  expressly  ordained  in  its 
schedule  that  ''all  rights,  actions,  prosecutions,  claims  and  contracts  of  the 
state,  individuals  or  bodies  corporate,  shall  continue  to  be  as  valid  as  if  this 
constitution  had  not  been  adopted."  It  is  hardly  necessary  to  say  that,  under 
the  act  of  the  general  assembly,  the  authority  to  make  a  subscription  was 
coupled  with  an  authority  and  a  duty  to  issue  county  bonds  for  the  sum  sub- 
scribed.   No  action  of  the  board  was  needed  after  the  subscription  was  made. 

§  875.  A  county  ccmnot  aet  up  against  a  bona  fide  holder  of  its  bandsy  that 
its  authority  to  issue  the  same  had  ea^ired,  in  the  face  of  recitals  in  the  bonds  and 
of  the  county  records  to  the  contrary. 

This  disposes  of  the  only  material  question  in  the  case.  There  is,  however, 
another  consideration  that  is  worthy  of  notice.  The  findings  of  the  court  are, 
that  the  plaintiff  below  is  a  purchaser  of  the  bonds  for  a  valuable  consideration, 
having  purchased  them  before  their  maturity,  and  without  notice  of  any  de- 
fense. They  were  executed  by  the  president  of  the  board  of  supervisors  and 
the  county  clerk.  They  recite  that  they  are  issued  by  the  county  of  Moultrie, 
''  in  pursuance  of  the  subscription  of  the  sum  of  $80,000  to  the  capital  stock  of 
the  Decatur,  Sullivan  &  Mattoon  Bailroad  Company,  made  by  the  board  of 
supervisors  of  said  county  of  Moultrie,  in  December,  A.  D.  1869,  in  conformity 
to  the  provisions  of  an  act  of  the  general  assembly  of  the  state  of  Illinois,  ap- 
proved March  26,  A.  D.  1869."  Now,  if  it  be  supposed  that  the  purchaser  of 
bonds  with  such  recitals  was  bound  to  look  further  and  inquire  what  was  the 
authority  for  the  issue,  where  was  he  to  look?  Had  he  looked  to  the  act  of  the 
general  assembly  of  March  26,  1869,  he  would  have  found  plenary  authority  for 
a  stock  subscription,  and  for  the  issue  of  bonds  in  payment  thereof.  If  he  was 
bound  to  know  that  the  constitutional  provision  terminated  that  authority  after 
July  2,  1870,  he  knew  that  any  subscription  made  before  that  time  continued 
binding,  notwithstanding  the  constitution,  and  that  bonds  issued  in  payment 
of  it  were  therefore  lawful.  If,  then,  he  had  inquired  whether  a  subscription 
had  been  made  before  July  2, 1870,  at  the  only  place  where  inquiry  should  have 
been  made, —  namely,  at  the  records  of  .the  board, — he  would  have  found  an 
order  to  subscribe,  equivalent  to  a  subscription  made  in  December,  1869,  cor- 
responding with  the  assertions  of  the  recitals,  and  declared  by  them  to  have 
been  a  subscription.  He  could  have  made  inquiry  nowhere  else  with  any  pros- 
pect of  learning  the  truth.  Every  step  he  could  have  taken  assured  him  that 
the  recitals  were  true.  How,  then,  can  the  county  be  permitted  to  set  up 
against  a  botmfide  holder  of  the  bonds,  that  the  authority  to  make  a  subscrip- 
tion with  all  its  legitimate  consequences  had  expired  before  the  subscription 
was  made,  in  the  face  of  the  recitals  and  of  the  county  records?  Whether  it 
bad  expired  was  a  matter  of  fact,  not  of  law ;  and  it  was  peculiarly,  if  not  ex- 
clusively, within  the  knowledge  of  the  board  of  supervisors.  After  having 
assured  a  purchaser  that  their  subscription  was  made  in  December,  1 869,  when 
they  had  power  to  make  it,  it  would  be  tolerating  a  fraud  to  permit  the  county 
to  set  up,  when  called  upon  for  payment,  that  it  was  not  made  until  after  July 

8, 1870,  when  their  authority  expired. 
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It  is  unnecessary  to  say  more.  Some  matters  which  we  have  not  noticed 
were  assigned  as  errors,  but  they  were  not  mentioned  in  the  argument^  and  in 
our  opinion  they  exhibit  no  error  in  the  court  below. 

Judgment  affirmed, 

JuBTioEs  Miller,  Davis  and  Field  dissent. 

COUNTY  OF  CALLAWAY  v.  FOSTER. 
(8  Otto,  667-575.    1876.) 

Error  to  U.  S.  Circuit  Court,  Western  District  of  Missouri. 

Opinion  by  Mr.  Justice  Hunt. 

Statement  of  Facts. —  This  is  one  of  the  bond  cases  of  which  so  many  have 
been  brought  before  this  court  within  the  last  few  years.  The  county  of  Cal- 
laway, in  the  state  of  Missouri,  subscribed  to  the  stock  of  a  railroad  to  be  built 
through  the  county,  and  issued  its  bonds  to  raise  the  money  to  make  payment 
therefor.  The  road  has  been  built,  is  in  full  operation  upon  the  route  selected 
by  the  county,  and  the  county  hc^ds  its  stock.  The  county  court  making  the 
subscription  paid  the  interest  for  two  years  upon  the  bonds  and  a  portion  of 
the  principal.  Another  county  court  has  since  been  elected,  which  refoses  to 
pay  either  principal  or  interest.  The  plaintiff  below,  a  citizen  of  the  state  of 
Kentucky,  paid  his  money  for  a  portion  of  these  bonds,  and  brings  the  present 
suit  to  recover  the  amount.  The  court  adjudged  that  the  bonds  must  be  paid. 
The  county  appeals  to  this  court. 

The  bonds  were  issued  under  the  act  of  the  general  assembly  of  Missouri, 
entitled  '^An  act  to  incorporate  the  Louisiana  &  Missouri  Biver  Bailroad 
Company,  approved  March  10, 1859  "  (see  Acts  Mo.  1858,  p.  406),  as  amended 
by  an  act  approved  March  24,  1868.  Acts  Mo.  1868,  p.  97.  Section  29  pro- 
vided that  "  it  shall  be  lawful  for  the  county  court  of  any  county  in  which  any 
part  of  the  route  of  said  railroad  may  be  to  subscribe  to  the  stock  of  said  com* 
pany,  and  issue  bonds  of  such  county  to  raise  funds  to  pay  the  stock  thus  sub- 
scribed.'' Section  22  of  the  amendatory  act  of  March  24,  1 868,  is  as  follows : 
"  It  shall  be  lawful  for  the  company  to  mark  out,  locate  and  construct  a  branch 
of  its  road.  .  .  .  And  all  subscriptions  to  the  capital  stock  of  said  com- 
pany intended  to  be  used  in  the  construction  of  said  branch  shall  be  made  in 
separate  books." 

On  the  16th  of  January,  1868,  the  county  court  of  Callaway  county  author- 
ized a  subscription  of  $500,000  to  the  capital  stock  of  the  said  railroad  company. 
The  record  shows  that  on  the  same  day, —  to  wit,  on  the  16th  day  of  January^ 
1868, —  Harris,  the  authorized  agent,  subscribed  for  the  stock,  and  received  the 
certificates  therefor. 

The  following  is  a  copy  of  one  of  the  bonds  issued  by  the  county,  with 
coupon  attached,  to  raise  the  money  to  pay  such  subscription,  and  which  is  now 
held  by  the  plaintiff  below : 

"  No. .]  State  of  Missouri.  [$100. 

"  CALLAWAY   OOUNTT  RAILROAD  BOND. 

"  On  the  1st  day  of  January,  A.  D.  1 873,  the  county  of  Callaway  promises 

to  pay  to  the  Louisiana  &  Missouri  Biver  Eailroad  Company,  or  bearer,  the 

sum  of  $100,  to  bear  interest  from  date  at  the  rate  of  nine  per  cent,  per 

annum,  payable  semi-annually  on  the  1st  day  of  January  and  July  in  each 
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year,  as  per  coupons  attached  hereto,  and  after  maturity  to  bear  the  same  rate 
of  interest  until  paid,  said  principal  sum  and  interest  being  payable  at  the 
Missouri  Bond  and  Stock  Board  of  St  Louis,  in  the  city  of  St.  Louis,  Mo. 
This  bond  is  issued  by  Callaway  county,  by  authority  of  the  act  of  the  general 
assembly  of  the  state  of  Missouri,  approved  March  10, 1859,  as  amended  by 
an  act  approved  March  24,  1868. 

^  Witness  my  hand,  with  the  seal  of  said  county  affixed,  this  1st  day  of  Jan- 
uary, 1869. 

[l.  8.]  "  Geo.  Bartley, 

"  Presiding  Justice  of  Callaway  County  Court. 
*^ Attest:  W.  H.  Bailey, 

"  Clerk  of  Callaway  County  Court. 

"  COUPON. 

"  On  the  1st  day  of  January,  1873,  Callaway  county  will  pay  to  the  bearer 

the  sum  of  $4.50  at  the  Missouri  Bond  and  Stock  Board  of  St.  Louis,  Mo.,  in« 

terest  on  railroad  bond  No.  — . 

"  Geo.  Bartley, 

"  Presiding  Justice  of  Callaway  County  Court. 

«  W.  H.  Bailey, 

"  Clerk  of  Callaway  County  Court." 

If  this  subscription  was  made  by  virtue  of  the  act  of  March  10,  1859,  before 
referred  to,  it  is  not  contended  that  the  bonds  are  invalid.  This  is  understood 
to  be  conceded  in  the  second  point  made  in  the  brief  of  the  plaintiff  in  errorj 
On  the  other  hand,  if  the  subscription  depends  solely  for  its  validity  upon  the 
act  of  March  24, 1868,  it  is  contended  that  the  subscription  was  without  the 
authority  of  law,  and  that  the  bonds  issued  in  its  fulfilment  are  void.  The 
distinction  is  this:  On  the  8th  of  March,  1859,  a  county  might  legally  be  em- 
powered by  the  legislature  of  Missouri  to  make  a  subscription  to  railroad  stock 
upon  its  own  motion,  and  to  issue  bonds  in  fulfilment  of  the  obligation.  Before 
the  34th  of  March,  1868, —  to  wit,  in  July,  1865, — a  constitutional  provision 
was  adopted,  in  these  words :  ^^  The  general  assembly  shall  not  authorize  any 
county,  city  or  town  to  become  a  stockholder  in,  or  to  loan  its  credit  to,  any 
company,  association  or  corporation  unless  two-thirds  of  the  qualified  voters  of 
such  county,  city  or  town,  at  a  regular  or  special  election  to  be  held  therein, 
shall  asaent  thereto."  It  is  not  pretended  that  the  assent  of  the  voters  of  Calla- 
way county  to  the  subscription  in  question  was  given.  The  facts  upon  this 
branch  of  the  case  are  that  the  subscription  to  the  railroad  stock  was  author^ 
ized  by  the  county  court,  and  actually  made  by  their  agent  before  the  act  of 
March,  1868,  was  passed ;  that  the  certificates  of  stock  in  said  company  were 
issued  to  and  received  by  the  county  at  the  time  of  making  such  subscription, 
bat  that  the  bonds  of  the  county  in  question  were  not  issued  until  a  date  after 
the  passage  of  the  latter  act  —  to  wit,  in  January,  1869, — and  that  the  original 
charter  was  in  several  particulars  altered  by  the  amending  act  of  1868. 

§  876.  The  provision  of  the  Missouri  constittUion  of  1866  Umching  cotmtt/ 
subscriptions  is  not  retroactive. 

1.  It  has  been  held  in  many  cases  by  the  supreme  court  of  Missouri  that  the 
provision  of  the  constitution  of  1865,  prohibiting  loans  or  subscriptions  for 
stock,  except  with  the  assent  of  the  electors,  is  prospective,  not  retroactive; 
that  the  charter  of  a  company  which  is  in  existence  b^ore  the  adoption  of  the 
constitutional  provision  is  not  affected  by  it,  but  the  powers  given  by  it  remain 
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as  if  no  such  constitution  existed.  State  v.  Macon  County  Court,  41  Mo.,  453; 
Smith  V.  County  of  Clark,  54  id.,  58.  Although  put  into  execution  by  making 
the  subscription  or  issuing  the  bonds  after  the  adoption  of  the  constitution,  the 
power  remains  valid. 

§  877.  The  rights  of  railroads  to  have  honds  isavsd  hy  counties  und^  acts 
prior  to  1865  are  not  impaired  hy  the  constitviion  of  that  year. 

2.  The  constitution  of  1865  contains,  in  connection  with  the  provision  already 
quoted,  the  following:  "All  statute  laws  of  the  state  now  in  force,  not  incon- 
sistent with  the  constitution,  shall  continue  in  force  until  they  shall  expire  by 
their  own  limitations,  or  be  amended  or  repealed  by  the  general  assembly."  In 
State  of  Missouri  v.  Cape  Girardeau  &  State  Line  Kailroad,  48  Mo.,  468,  it  was 
held  that  the  constitutional  provision  prohibiting  special  enactments  did  not 
extend  to  amendments  of  laws  in  force  when  it  was  adopted,  but  that  addi- 
tional power  given  to  the  Cape  Girardeau  Kailroad,  by  the  means  of  an  amend- 
ment to  its  charter,  was  a  lawful  exercise  of  authority.  The  cases  before  cited 
show  that  the  act  we  are  considering  is  not  inconsistent  with  the  constitution, 
as  it  continued  in  force  after  its  adoption  as  before.  It  is  difficult  to  discover 
any  principle  which  can  distinguish  an  amendment  to  the  charter  of  the  Loaisi- 
ana  &  Missouri  Biver  Kailroad  Company,  altering  its  terms  and  conditions 
within  its  original  limits,  and  of  the  general  nature  and  scope  of  its  original 
charter,  from  the  Cape  Gimrdeau  case.  The  case  of  State  v.  Saline  Co.,  51  Mo., 
350,  does  not  conflict  with  this  principle. 

3.  The  act  of  March,  1868,  referred  to  in  the  Callaway  county  bonds,  in  con- 
nection with  the  act  of  March  10,  1859,  was  an  amendment  of  the  latter  act. 
It  expressly  declares  itself  to  be  an  amendment  of  the  first  act.  Its  title  is, 
'^  An  act  to  amend  an  act  entitled  an  act  to  incorporate  the  Louisiana  &  Mis- 
souri Kailroad  Company,  by  increasing  the  amount  of  the  capital  stock  of  the 
said  company,  defining  more  explicitly  the  power  of  the  board  of  directors  to 
fix  the  western  terminus  of  said  road,  authorizing  the  location  and  construction 
of  a  branch  road,  and  conferring  upon  said  board  the  necessary  powers  to 
carry  into  effect  the  several  objects  contemplated  by  their  charter,  and  also  by 
striking  out  sections  11,  18,  30  and  31  of  said  act."  Laws  of  Mo.,  1868,  p.  103. 
That  the  title  may  properly  be  examined,  and  is  competent,  see  Cin.  L.  I.  C.  v. 
Abbott,  39  Mo.,  181;  State  v.  Saline  Co.,  51  id.,  392;  14  id.,  205.  The  several 
objects  seem  to  be  legitimate  subjects  of  amendment,  and  it  would  ill  become 
us  to  impute  to  the  legislature  of  a  state  an  intention  to  evade  the  provisions 
of  its  own  constitution,  under  the  guise  of  an  amendment.  There  is  no  indi- 
cation of  such  an  intention  in  the  case  we  are  considering.  The  form  in  which 
the  amendment  is  made,  by  a  new  act  throughout,  is  explained  by  that  article 
of  the  Missouri  constitution  which  requires  that  no  amendment  of  an  act  can 
be  made  by  striking  out  and  inserting  any  words,  but  that  "  the  act  or  part  of 
act  amended  shall  be  set  forth  and  published  at  length  as  if  it  were  an  original 
act."  Accordingly,  the  amendment  is  here  made,  not  by  making  provision 
merely  for  the  new  points,  but  by  re-enacting  the  whole  of  the  original  act  in 
all  its  details,  with  the  alterations,  where  they  are  intended  to  be  made.  A 
collation  of  the  provisions  of  the  two  acts  make  this  point  quite  clear. 

The  amended  charter  attaches  to  itself  all  the  qualities  and  privileges  of  the 

old  one.    State  v.  Greene  Co.,  54  Mo.,  540;  State  v.  Callaway  Co.,  51  id.,  395; 

State  V.  Sullivan  Co.,  id.,  522.    This  view  is  an  answer  to  the  objections  that  the 

transfer  of  the  subscription  was  made  to  a  branch  road,  and  an  issue  of  bonds 

made  under  that  subscription,  and  that  such  authority  only  existed  under  the 
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power  conferred  by  the  act  of  1868.  The  branch  was  the  original  road,  so  far 
as  Callaway  was  concerned,  with  a  change  of  name  simply,  and  the  amend- 
ment became  a  part  of  the  original  act.  We  find  no  difficulty,  therefore,  in 
holding  that  a  county,  included  in  the  terms  of  the  original  act,  had  power 
upon  its  own  authority  to  subscribe  for  the  stock,  and  that  a  submission  of 
the  question  to  the  electors  of  the  county  was  not  necessary.  The  power  of  this 
coanty  to  subscribe  as  one  of  the  counties  intended  to  be  included  within  the 
terms  of  the  original  act  is  reasonably  plain.  The  twenty-ninth  and  thirty- 
fifth  sections  are  as  follows: 

"  Sec.  29.  It  shall  be  lawful  for  the  county  court  of  any  county  in  which 
any  part  of  the  route  of  said  railroad  may  be,  to  subscribe  to  the  stock  of  said 
company ;  and  it  may  invest  its  funds  in  stock  of  said  company,  and  issue  the 
bonds  of  said  county  to  raise  funds  to  pay  the  stock  thus  sutecribed,  and  to 
take  proper  steps  to  protect  the  interest  and  credit  of  the  county.  Such  county 
coart  may  appoint  an  agent  to  represent  the  county,  vote  for  it,  and  receive  its 
dividends ;  and  any  city,  town  or  incorporated  company  may  subscribe  to  the 
stock  of  said  railroad  company,  and  appoint  an  agent  to  represent  its  interest^ 
give  its  vote,  and  receive  its  dividends,  and  may  take  proper  steps  to  guard  and 
protect  the  interest  of  said  city,  town  op  incorporation." 

'*  Sec.  35.  Said  company  shall  have  power  to  mark  out,  locate  and  construct 
a  railroad  from  the  city  of  Louisiana,  in  the  county  of  Pike,  by  the  way  of 
Bowling  Green,  in  said  county,  to  some  suitable  point  on  the  North  Missouri 
Eailroad,  intersecting  said  road  between  the  southern  limits  of  the  town  of 
Wellsbnrg,  in  Montgomery  county,  and  the  northern  limits  of  the  town  of 
Mexico,  in  Audrain  county,  thence  to  the  Missouri  river  at  the  most  eligible 
point,  on  a  line  the  most  suitable  and  advantageous  as  regards  distance,  grade^ 
cost  of  road,  and  permanent  value  of  same." 

The  starting  point  of  the  road  was  fixed  at  Louisiana,  in  the  county  of  Pike*. 
Two  points  only  in  the  route  were  indicated,  to  wit,  Bowling  Green,  and  the 
crossing  of  the  Missouri  Bailroad  between  the  outer  limits  of  the  towns  of 
Wellsburg  and  Mexico.  The  termination  was  to  be  upon  the  Missouri  river  at 
the  most  eligible  point,  distance,  grade,  cost  of  road,  and  permanent  value  con- 
sidered. The  county  of  Callaway  furnished  all  the  requisites  thus  set  forth. 
The  road  as  ultimately  built  did  pass  through  Bowling  Green,  across  the  Mis- 
soari  road  between  the  towns  of  Mexico  and  Wellsburg,  thence  through  the 
whole  length  of  the  county  of  Oallaway  to  a  point  opposite  Jefferson  City  on 
the  Missouri  river.  We  discover  nothing  to  show  that  this  point  might  not 
properly  have  been  decided  by  the  company  to  have  been  a  more  suitable  and 
advantageous  place  at  which  to  terminate  its  road  than  any  other  upon  the  Mis- 
souri river.  The  statute  already  quoted  provides  that  '^  it  shall  be  lawful  for 
the  county  court  of  any  county,  in  which  any  part  of  the  route  of  said  railroad 
may  be,  to  subscribe  to  the  stock  of  said  company."  "  May  be  "  what?  This 
expression  is  incomplete,  and  is  to  be  construed  with  reference  to  the  situation 
of  the  subject  matter.  If  used  in  a  statute  where  a  railroad  already  built  was 
the  subject,  it  would  no  doubt  refer  to  the  presence  or  existence  there  of  the 
road.  It  would  be  equivalent  to  the  word  "  exists,"  or  "  is  built,"  or  "  in  op- 
eration," or  the  like.  But  when  used  in  reference  to  a  railroad  not  yet  built, 
not  located  or  surveyed,  and  indeed  not  yet  organized,  it  must  have  quite  a  dif- 
ferent meaning.  Certain  points  were  given  for  the  location  of  the  road;  as, 
that  it  must  start  from  a  city  named,  it  must  pass  through  one  place  mentioned^ 

and  must  pass  between  two  others,  and  must  terminate  on  the  Missouri  river. 
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The  map  given  in  evidence  shows  that  there  was  a  large  room  for  choice  thus 
left  in  the  company.  It  might  pass  through  Howard  and  Boone  counties,  ter^ 
minating  at  Glasgow,  and  omitting  Callaway,  or  it  might  pass  through  Calla- 
way, terminating  opposite  Jefferson  City,  omitting  Howard  and  Boone.  This 
was  the  intention  of  the  legislature;  for  the  double  purpose,  no  doubt,  of  en- 
abling the  company  to  select  the  best  route,  and  of  stimulating  rivalry  among 
the  different  localities  which  might  wish  to  obtain  the  benefit  of  the  location. 
A  broad  construction  of  the  language  would  be  to  say  that  it  meant  to  author 
ize  a  subscription  by  any  county  in  which  the  road  may  by  law  be  located. 
This  would  include  all  the  counties  before  named.  It  might  be  held  to  au- 
thorize a  subscription  by  any  county  in  which  the  road  may  be  in  fact  ulti« 
mately  located.  It  is,  perhaps,  not  necessary  to  pass  upon  this  point  with  any 
more  precision  than  to  say,  that,  upon  any  reasonable  construction  of  the  lan« 
guage,  it  embraces  Callaway,  which  was  one  of  the  possible  sites,  and  a  site 
ultimately  occupied,  in  fact. 

§  878.  Where  a  county  is  authorized  hy  two  acta  to  issue  hofidsj  the  second  ad 
not  impairing  in  terms  the  power  vested  hy  the  first  act^  its  issuance  of  hands 
mtcst  he  hdd  to  he  under  the  first  act. 

We  are  of  the  opinion,  therefore,  that  the  subscription  actually  made  by  the 
county  of  Callaway,  in  January,  1868,  was  legal,  and  that  the  circumstance 
that  the  bonds  were  issued  at  a  later  date  is  an  immaterial  one.  We  are  of 
the  opinion,  also,  that  the  amendments  of  the  charter,  and  the  subsequent  ac- 
tion by  which  the  portion  of  road  from  Mexico  through  Callaway  county,  and 
under  such  amendments,  was  made  a  branch  road,  and  the  portion  from  Mex- 
ico to  Glasgow  was  called  the  main  road,  and  that  the  bonds  were  issued  both 
under  the  act  of  1859  and  the  act  of  1868,  if  such  were  the  fact,  do  not  affect 
the  case.  The  latter  act  is  an  amendment  and  continuation  of  the  former, 
and  refers  to  what  was  then  termed  a  branch  road.  Nor  do  we  perceive  that 
it  is  necessary  to  invoke  the  principle  of  hona  fides.  If  our  views  are  sound, 
the  bonds  were  legally  issued  under  the  authority  of  a  legislative  act,  and  are 
valid  in  the  hands  of  any  one  who  has  a  legal  title  to  them.  We  are  of  the 
opinion  that  the  case  was  well  decided  by  the  circuit  court. 

Judgment  affi/mied. 

Justices  Mn.T.EB,  Davis,  Field  and  Bradley  dissent. 

LOUISIANA  V.  TAYLOR. 
(15  Otto,  454r459.    1881.) 

Ebrob  to  IT.  S.  Circuit  Court,  Eastern  District  of  Missouri. 

Opinion  by  Mr.  Justice  Matthews. 

Statement  op  Facts. —  Taylor,  a  citizen  of  Illinois,  brought  this  action 
against  the  city  of  Louisiana,  a  municipal  corporation  of  Missouri,  to  reoover 
the  amount  alleged  to  be  due  upon  certain  bonds  and  coupons  issued  by  the 
latter  in  payment  of  a  subscription  to  the  capital  stock  of  the  Louisiana  & 
Missouri  Kiver  Eailroad  Company,  a  corporation  authorized  by  law  to  construct, 
and  which  has  constructed  in  pursuance  thereof,  a  railroad  from  the  city  of 
Louisiana  to  the  Missouri  river.  The  bonds  sued  on  were  dated,  some  in  Sep- 
tember, others  in  October  and  November,  1869.  They  matured  on  January  1, 
1876, 1877  and  1878,  and,  together  with  the  coupons  falling  due  since  January, 

1876,  remain  unpaid.  All  coupons  maturiug  previously,  together  with  the  princi- 
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pal  of  a  portion  of  the  whole  issue  of  bonds,  had  been  paid  by  taxes  regularly 
levied  and  collected  by  the  proper  authorities  of  the  city  from  the  year  1867  to 
1876.  Certiticates  of  the  stock  in  the  railroad  company  were  issued  in  pursu- 
ance of  the  subscription  and  were  accepted  by  the  city,  which'  has  ever  since 
exercised  its  rights  as  a  stockholder.  "The  defense  was  that  the  bonds  were  void 
for  want  of  power  in  the  municipal  corporation  to  issue  them.  There  was  a 
judgment  in  favor  of  the  plaintiflf  below,  to  reverse  which  this  writ  of  error 
is  prosecuted.  Each  of  the  bonds  sued  on  contains  a  recital  that  it  ^'is  issued 
bj  the  city  of  Louisiana  under  authority  of  the  general  assembly  of  the .  state 
of  Missouri  entitled  '  An  act  incorporating  the  Louisiana  &  Missouri  Biver 
Railroad  Company,'  approved  March  10,  1859;  also  an  ordinance  of  the  city 
council  of  the  city  of  Louisiana,  No.  502,  passed  June  12, 1866." 

The  reference  to  the  railroad  charter  is  to  the  twenty-ninth  section  of  the  act 
of  incorporation,  which  reads  as  follows :  "  Sec.  29.  It  shall  be  lawful  for  the 
county  court  of  any  county  in  which  any  part  of  the  route  of  said  railroad 
may  be  to  subscribe  to  the  stock  of  said  company,  and  it  may  invest  its  funds 
in  stock  of  said  company,  and  issue  the  bonds  of  such  county  to  raise  funds 
to  pay  the  stock  thus  subscribed,  and  to  take  proper  steps  to  protect  the  interest 
and  credit  of  the  county.  Such  county  court  may  appoint  an  agent  to  repre- 
sent the  county,  vote  for  it,  and  receive  its  dividends;  and  any  city,  town  or 
incorporated  company  may  subscribe  to  the  stock  of  said  railroad  company 
and  appoint  an  agent  to  represent  its  interests,  give  its  vote,  and  receive  its  div- 
idends, and  may  take  proper  steps  to  guard  and  protect  the  interests  of  said 
city,  town  or  incorporation." 

The  tenth  section  of  the  act  incorporating  the  city  of  Louisiana,  passed  Feb- 
ruary 16, 1865,  was  as  follows:  "The  city  shall  have  power  to  subscribe  for 
stock  in  any  incorporative  railway  company  connecting  with  the  city  of  Louisi- 
ana, or  g^ve  any  bonus  to  any  institution  of  learning,  by  submitting  an  ordi- 
nance making  the  appropriation  or  authorizing  the  issue  of  bonds  for  any  such 
purpose  to  a  vote  of  the  qualified  voters  of  the  city  at  any  general  election  held 
in  the  city,  or  at  any  special  election  expressly  ordered,  at  which  election  the 
majority  of  the  votes  cast  shall  be  for  such  ordinance;  provided^  the  debt  of 
the  city  shall  never  exceed  one  hundred  and  fifty  thousand  dollars." 

In  pursuance  of  this  provision  of  the  city  charter  the  city  council,  on  June 
12, 1866,  passed  ordinance  No.  502,  recited  in  the  bonds  in  suit,  providing  for 
an  election  to  be  held  on  the  first  Tuesday  in  July,  1866,  on  the  proposition  to 
subscribe  for  stock  in  the  Louisiana  &  Missouri  River  Railway  Company  for 
an  amount  not  exceeding  $50,000.  The  election  provided  for  by  this  ordinance 
was  in  fact  held,  the  result  of  which  was  that  one  hundred  and  seventy-six  votes 
were  cast  in  favor  of  the  proposition  and  forty-six  against  it.  Thereupon  the 
city  council  passed  an  ordinance  authorizing  the  subscription  of  $50,000  to  the 
capital  stock  of  the  railway  company,  and  the  issue  of  bonds  for  the  payment 
of  the  same.    The  subscription  was  made  and  the  bonds  were  delivered. 

§  879.  Section  14^  article  X/,  of  the  constitution  of  Missouri  of  1865 y  does 
not  curtail  any  autJiority  possessed  hy  municipal  corporations  to  subscribe  for 
stock  or  loan  their  credit  to  railroad  companies. 

The  constitution  of  Missouri  that  went  into  operation  July  4,  1865,  sec.  14  of 
art.  11,  contains  the  following  provision :  '<  The  general  assembly  shall  not  au- 
thorize any  county,  city  or  town  to  become  a  stockholder  in,  or  to  loan  its  credit 
to,  any  company,  association  or  corporation,  unless  two-thirds  of  the  qualified 
voters  of  such  county^  city  or  town,  at  a  regular  or  special  election  to  be  held 
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therein,  shall  assent  thereto."  Section  3  of  article  2  is  as  follows :  ^^  All  sulute 
laws  of  this  state  now  in  force  not  inconsistent  with  this  constitution  shall  con- 
tinue in  force  until  they  shall  expire  by  their  own  limitation  or  be  amended  or 
repealed  by  the  general  assembly."  At  its  first  session  after  the  adoption  of 
this  constitution  the  general  assembly  of  Missouri  passed  a  general  railroad  law 
(R.  S.  Missouri,  1865,  p.  372),  which,  it  is  claimed,  went  into  effect  March  19, 
1866,  and  which  contained  the  provision  following,  to  wit:  "  It  shall  be  lawful 
for  the  county  court  of  any  county,  the  city  council  of  any  city,  or  the  trustees 
of  any  incorporated  town,  to  take  stock  for  such  city,  county  or  town,  in,  or  to 
loan  the  credit  thereof  to,  any  railroad  company  duly  organized  under  this  or 
any  law  of  this  state ;  provided^  that  two-thirds  of  the  qualified  voters  of  such 
county,  city  or  town,  at  a  regular  or  special  election  to  be  held  therein,  shall 
assent  to  such  subscription."  At  the  same  session  of  the  legislature  it  was  also 
enacted  (Rev.  Laws  of  Missouri,  c.  22:^,  sec.  6,  p.  882)  that  '^  all  acts  and  parts 
of  acts  of  a  private,  local  or  temporary  nature,  or  specifically  applicable  to 
particular  cities  or  counties,  in  force  on  the  1st  day  of  November,  A.  D.  1865, 
not  repealed  b}^  or  repugnant  to,  the  provisions  of  the  general  statutes  or  some 
act  of  the  present  general  assembly,  shall  continue  in  force  or  expire,  according 
to  their  respective  provisions  or  limitations."  These  are  all  the  statutory  pro- 
visions supposed  by  counsel  for  the  respective  parties  to  have  any  material 
bearing  upon  the  question  at  issue. 

§  880.  Powers  of  the  city  of  Zouisianay  Mo,,  to  syhacribe  for  stock  in  ike 
Louisiana  cfe  Missouri  Railroad  Company  were  not  affected  hy  the  general  rail- 
road law  of  1866, 

The  powder  to  subscribe  to  the  capital  stock  of  the  railroad  company  is  expressly 
given  to  the  city  of  Louisiana  by  the  twenty -ninth  section  of  the  charter  of  the 
former.  Whether  that  grant  of  power  carries  with  it  the  incidental  authority 
to  pay  its  subscription  by  an  issue  of  bonds,  or  whether,  upon  a  fair  construc- 
tion of  the  terms  of  that  section,  the  exercise  of  such  an  authority  is  within 
the  meaning  of  the  law,  it  is  not  necessary  for  us  to  discuss  or  decide;  for 
whatever  might  be  a  proper  construction  of  the  section,  if  it  stood  by  itself,, 
we  think  it  must,  at  the  time  when  the  bonds  in  suit  were  issued,  be  interpreted 
in  connection  with  the  tenth  section  of  the  city  charter,  which  had  in  the  mean 
time  been  enacted.  That  section,  in  explicit  terms,  recognized  and  thereby  con- 
ferred upon  the  city  the  power  to  issue  bonds  in  payment  of  its  subscription  to 
the  stock  of  any  railway  company  connecting  with  it,  upon  condition,  however, 
of  the  approval  of  the  ordinance  authorizing  the  issue  by  a  majority  of  the 
votes  cast  at  an  election  held  for  that  purpose;  and  we  think  that  limitation 
must  be  taken  thereafter  as  imposed  upon  the  power  granted  to  the  city  in  the 
railway  charter.  Such  was,  in  fact,  the  construction  put  by  the  city  upon  its 
own  powers,  for  the  bonds  in  suit  purport  to  be  issued  in  pursuance  of  authority 
conferred  by  a  majority  of  the  votes  cast  at  such  an  election,  approving  the 
ordinance  passed  to  that  end. 

The  ordinance  submitted  to  the  vote  of  the  electors  at  that  election,  author- 
izing  the  issue  of  the  bonds,  was,  we  think,  in  all  respects,  in  conformity  with 
the  law,  and  sufficient.  But  it  is  contended  by  the  plaintiff  in  error  that  the 
provision  of  the  city  charter,  in  accordance  with  which  it  was  passed,  had  been 
repealed  before  the  vote  was  taken  and  the  subscription  made.  It  has  been  re- 
peatedly held  by  the  supreme  court  of  Missouri,  in  decisions  approved  and  fol- 
lowed uniformly  by  this  court,  that  such  repeal  is  not  the  direct  and  immediate 

result  of  the  constitution  itself;  that,  on  the  contrary,  the  prohibition  contained 
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in  that  instrument  is  a  limitation  merely  upon  the  power  of  the  legislature  for 
the  future,  so  that  it  should  not  thereafter  grant  to  municipal  corporations  au* 
thoritj  to  become  stockholders  in  companies  except  upon  the  terms  expressly 
mentioned,  and  that  all  previous  grants  of  such  authority  remain  in  their  origi- 
nal force  until  duly  revoked,  unaffected  by  the  constitutional  provision.  County 
of  Callaway  v.  Foster,  93  U.  S.,  567  (§§  876-878,  supra) ;  County  of  Scotland 
V.  Thomas,  94  id.,  682  (§§  1210-14,  infra);  County  of  Henry  v.  Nicolay,  95  id.^ 
619  (§§  889-892,  infra);  County  of  Kay  v.  Vansycle,  96  id.,  675  (§§  1190-93,. 
infra) ;  County  of  Schuyler  v.  Thomas,  98  id.,  169 ;  County  of  Cass  v,  Gillett,. 
100  id.,  585. 

It  is  argued,  however,  that  the  repeal  of  the  provision  in  question  was  effected 
by  the  seventeenth  section  of  the  general  railroad  law,  which,  it  is  claimed, 
took  effect  March  19,  1866,  before  the  passage  of  the  ordinance  No.  502,  Jun& 
12,  1866.  But  this  position,  in  our  opinion,  is  also  untenable.  The  act  in  ques* 
tion  is  an  enabling  statute,  passed  in  execution  of  the  powers  authorized  by  th& 
constitution  then  recently  adopted.  It  was  general  in  its  provisions,  conferring^ 
power  upon  any  county,  city  or  town  to  take  stock  in,  or  to  loan  its  credit  to, 
any  railroad  company,  duly  organized  under  any  law  of  the  state,  upon  the^ 
assent  of  two-thirds  of  the  qualified  voters  thereof.  It  does  not  revoke  any 
previous  grants  of  similar  authority.  It  repeals  no  existing  provisions  of  law. 
It  contains  no  words  of  prohibition.  The  sixth  section  of  chapter  22  of  the 
same  session,  ^^  of  the  general  statutes  and  their  effect,"  etc.  (Eev.  Stat.  Mo.,. 
882),  expressly  continues  in  force  ^^  all  acts  and  parts  of  acts  of  a  private,  local 
or  temporary  nature,  or  specifically  applicable  to  particular  cities  or  counties,  • 
in  forc6  on  the  1st  day  of  November,  A.  D.  1865,  not  repealed  by,  or  repugnant 
to,  the  provisions  of  the  general  statutes  or  some  act  of  the  present  general  as- 
sembly "  until  they  expire,  according  to  their  respective  provisions  or  limita- 
tions. There  is  no  repugnancy  between  the  tenth  section  of  the  charter  of  the 
city  of  Louisiana  and  the  seventeenth  section  of  the  general  railroad  law.  One 
is  a  definite,  express  and  special  provision,  in  reference  to  such  railways  only 
as  connect  with  the  city ;  the  other  has  relation  to  possible  proposals  for  sub- 
scription to  the  stock  of  any  railroad  company,  whether  its  railroad  connected 
with  the  city  or  not.  The  subjects  of  the  two  statutes  are  not  the  same ;  and 
there  is  no  such  inconsistency  between  them  as  that  both  may  not  stand  and 
operate.  It  would  not  be  legitimate  to  construe  the  seventeenth  section  of  the 
general  railroad  act  as  if  it  forbade  everything  it  did  not  authorize ;  and  it  is 
only  by  such  a  construction  that  the  repugnancy  with  the  tenth  section  of  the 
charter  of  the  city  can  be  made  to  arise. 

The  very  question  mooted  here  was  decided  by  the  supreme  court  of  Mis- 
souri at  the  October  term,  1867,  in  the  case  of  The  State  v.  Macon  County 
Ck>urt,  41  Mo.,  453.  It  was  there  said  by  the  court :  "  There  is  no  such  incon- 
sistency between  the  acts  that  they  may  not  both  stand  and  be  carried  into 
operation.  A  general  prohibition  against  subscribing  for  stock  in  any  corpora- 
tion may  well  subsist  with  a  permission  to  subscribe  for  stock  in  a  particular 
corporation.  Besides,  the  seventeenth  section  of  the  general  railroad  law,  with 
^vrhich  the  enabling  act  is  supposed  to  conflict,  uses  no  negative  words.  It  uses 
words  to  express  and  permit  future  acts,  and  there  is  nothing  to  show  that  it 
intended  to  operate  on  existing  or  past  laws  even  by  implication.  It  was 
framed  after  the  constitution  was  adopted,  and  the  conclusion  is  undeniable 
that  it  was  intended  simply  to  make  the  law  conform  to  and  carry  out  the 

fourteenth  section  of  the  eleventh  article  of  that  instrument."    This  decision  is 
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upon  the  very  point,  and  is  a  judgment  of  the  supreme  court  of  the  state  in  a 
case  which,  in  its  circumstances,  we  find  it  impossible  to  distinguish  from  the 
present.  Its  authority  was  confirmed  by  the  same  court  in  Smith  v.  County 
of  Clark,  54  id.,  58.  This  view  of  the  case  disposes  of  all  objections  to  the 
judgment  of  the  circuit  court.    It  is  accordingly  affirmed. 

SUPERVISORS  V.  QALBRAITH. 
(9  Otto,  214-d^.    1878.) 

Ereob  to  U.  S.  District  Court,  District  of  Mississippi. 

Opinion  by  Me.  Jus'hcb  Swaynb. 

Statement  of  Facts. —  The  question  presented  for  our  determination  in  this 
case  is  as  to  the  validity  of  certain  bonds  issued  and  delivered  by  the  board  of 
supervisors  of  Calhoun  county,  in  the  state  of  Mississippi,  in  payment  for  stock 
of  the  Grenada,  Houston  &  Eastern  Bailroad  Company,  for  which  the  super- 
visors subscribed  in  behalf  of  the  county.  In  the  court  below  they  filed  nu- 
merous pleas,  presenting  the  points  of  defense  upon  which  they  relied.  The 
pleas  were  all  demurred  to,  the  demurrers  were  sustained  and  judgment  was 
rendered  for  the  plaintiff.  Here  the  assignments  of  error  are  not  numerous. 
We  shall  respond  as  far  as  we  deem  necessary  without  formally  restating  them. 

The  act  of  February  10,  1860,  authorized  the  subscription,  provided  a  ma- 
jority of  the  voters  of  the  county  signified  their  approval.  That  sanction  was 
given,  and  the  stock  was  subscribed.  The  amendatory  act  of  March  25,  1871, 
declared  that  when  bonds  were  issued  in  payment  for  such  stock  they  should 
be  ^^  signed  by  the  president  of  the  board  of  supervisors  issuing  the  same,  and 
be  made  payable  to  the  president  and  directors  of  the  Grenada,  Houston  & 
Eastern  Bailroad  Company,  and  their  successors  and  a^ssigns^  and  may  be  as- 
signed, sold  and  conveyed  with  or  without  guaranty  of  payment  by  said  presi- 
dent and  directors,  or  may  be  mortgaged  in  like  manner,  at  their  discretion,  as 
they  may^  deem  best  for  the  company.'^  The  bonds  here  in  question  bore  date 
September  1, 1871,  and  were  payable  to  "  the  Crrenada^  Houston  cfe  JSaste)^ 
Bailroad  Company^  or  hearer^  at  the  agency  of  said  company  in  the  city  of  New 
York,  two  years  from  date."  Each  bond  was  for  $500,  with  interest  coupons 
attached,  which  matured  half-yearly.     On  their  face  is  this  recital : 

^^  This  bond  is  one  of  a  series  of  bonds  issued  and  delivered  to  the  Grenada, 
Houston  &  Eastern  Bailroad  Company  by  Calhoun  county,  to  meet  and  pay 
off  the  amount  subscribed  by  said  county  to  the  capital  stock  of  the  railroad 
company  aforesaid,  in  pursuance  of  an  act  of  the  legislature  of  the  state  of 
Mississippi,  entitled  ^  An  act  to  aid  in  the  construction  of  the  Grenada,  Houston 
ife  Eastern  Bailroad,'  approved  February  10,  1860,  and  of  an  act  amendatory 
thereof,  passed  March  25,  1871,  and  in  obedience  to  a  vote  of  the  people  of  said 
county  at  an  election  held  in  accordance  with  the  provisions  of  said  acts." 

§  881»  The  fact  that  bonds  are  payable  to  payee  '^  or  hearer  ^^  does  not  vitiate 
them^  the  law  requiring  that  they  he  payable  to  payee  "  or  assigns^ 

An  objection  is  made  to  the  form  of  the  bonds.    It  is  said'  they  should  have 

been  made  payable  to  the  railroad  company  and  '^  their  successors  and  assigns,'' 

and  not  to  the  company  '^  or  hearer^'*  and  it  is  insisted  that  this  divergence  from 

the  prescribed  formula  is  a  fatal  defect.    To  this  there  are  several  answers. 

The  statutory  requirement  in  this  particular  is  only  directory.     Indianapolis  B. 

Co.  V.  Horst,  93  TJ.  S.,  291 ;  Township  of  Bock  Creek  v.  Strong,  96  id.,  271 

(§§  1010-12,  infra).    The  defect  is  one  of  form  and  not  of  substance.     The 
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irregalarity  was  committed  by  the  servants  of  the  county,  and  the  count}'^  is 
estopped  to  take  advantage  of  it.  Bargate  v.  Shortridge,  5  Clark  (H.  L.),  297. 
The  recital  in  the  bonds  of  conformity  to  the  statutes  is  also  conclusive.  A 
buyer  was  not  bound  to  look  further.  Bigelow,  Estoppel,  266 ;  Commissioners 
of  Knox  County  v.  Aspinwall,  21  How.,  539  (§§  1413-18,  infra);  Moran  v.  Com- 
missioners, 2  Black,  722  (§§  1439-42,  infra).  No  place  of  payment  of  the  bonds 
being  designated  by  the  statute,  it  was  competent  for  the  supervisors  to  make 
them  payable  in  New  York.  Meyer  v.  Muscatine,  1  Wall.,  384  (§§  921-925, 
infra).  The  law  of  the  place  of  performance  governed  the  construction  and 
effect  of  the  contract.  Brabston  u  Gibson,  9  How.,  263;  Cook  v,  Moffat,  5  id., 
295.  By  the  law  of  New  York  such  bonds  may  be  assigned  in  blank,  and  any 
holder  can  fill  the  blank  with  his  own  name  or  otherwise.  In  the  meantime, 
after  such  assignment  in  blank,  they  pass  by  delivery  from  hand  to  hand,  and 
have  all  the  properties  of  commercial  paper.  Hubbard  v.  New  York  &  Harlem  R. 
Co.,  36  Barb.  (N.  Y.),  286.  The  result  is,  therefore,  the  same  that  it  would  have 
been  if  they  had  been  drawn  in  literal  conformity  to  the  statute.  The  require- 
ment of  the  statute  in  this  particular  is  evidently  the  result  of  inadvertence. 
It  appUes  to  the  securities  spoken  of  the  language  necessary  in  a  deed  intended 
to  vest  in  a  corporation  a  fee-simple  title  to  real  estate.  They  were  obviously 
intended  to  be  made  negotiable  instruments.  Mayor  of  Yicksburg  v.  Lombard, 
61  Miss.,  111. 

§  882.  Where  there  is  no  prohibition^  it  does  not  vitiate  bonds  that  after  the  a/Ur 
thority  to  issue  them  had  been  refused  by  a  vote  of  the  people^  they  were  issued 
under  the  authority  of  a  second  election. 

It  appears  by  the  record  that  the  proposition  for  subscription  was  twice  sub- 
mitted to  the  voters.  The  first  time  it  was  rejected;  the  second,  it  was  ap- 
proved by  a  majority.  It  is  contended  that  the  first  submission  exhausted  the 
power  to  submit,  and  that  the  second  was  a  nullity.  We  cannot  concur  in  this 
view.  The  first  section  of  the  act  of  1860  gave  ample  power  to  the  proper 
oflBcers  (then  the  board  of  police,  afterwards  the  board  of  supervisors)  to  sub- 
scribe, upon  conditions  thus  expressed :  "  Provided^  however j  that  an  election 
shall  be  held  in  the  county  for  and  on  account  of  which  stock  is  proposed  to  be 
subscribed  by  the  qualified  electors  thereof,  at  the  regular  precincts  of  said 
county,  twenty  days'  notice  of  the  time  of  holding  such  election,  and  of  the 
amount  proposed  to  be  subscribed,  and  in  what  number  of  instalments,  being 
first  given  by  the  board  of  police;  and  if,  at  said  election,  a  majority  of  the 
qualified  electors  voting  shall  be  in  favor  of  such  subscription,  then  said  board 
shall  make  such  subscription  for  and  in  behalf  of  the  county,  for  the  amount 
specified,  by  the  president  of  said  board  of  police  subscribing  the  amount  so 
specified  to  the  capital  stock  of  said  company,  but  if  a  majority  of  those 
voting  shall  be  opposed  to  such  subscription,  the  same  shall  not  be  made." 

The  remaining  sections  provide  for  the  collection  of  the  amount  subscribed, 
by  taxation,  the  mode  of  collection,  etc.,  if  the  subscription  should  be  made. 
There  is  no  limitation  as  to  the  time  when,  or  the  number  of  times,  the  voters 
might  be  called  upon  to  decide  the  question  of  subscription.  We  cannot  recog 
nize  any  restriction  as  to  the  latter,  in  this  respect,  without  adding  to  the  stat- 
ute what  it  does  not  contain.  Our  duty^  is  to  execute  the  law,  not  to  make  it. 
Such  an  interpolation  would  involve  the  '^judge-made  law"  which  Bentham  so 
earnestly  denounces.  If  authority  be  needed  in  support  of  our  construction  of 
the  clause,  it  will  be  found  in  The  Society,  etc.,  v.  New  London,  29  Conn., 
174, 
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§  883.  Provision  in  the  Mississippi  constitution  touching  municipal  aid  to 
corporations  is  prospective. 

The  present  constitution  of  the  state  of  Mississippi,  ratified  December  1, 
1869,  declares:  "Section  14.  The  legislature  shall  not  authorize  any  county, 
city  or  town  to  become  a  stockholder  in,  or  to  lend  its  credit  to,  any  company, 
association  or  corporation,  unless  two-thirds  of  the  qualified  voters  of  such 
^county,  city  or  town,  at  a  special  election,  or  regular  election,  to  be  held  therein, 
shall  assent  thereto." 

The  learned  counsel  for  the  plaintiff  in  error  insists  that  this  section  abro- 
^ted  the  act  of  1860,  and  avoids  the  bonds.  It  will  be  observed  that  the  lan- 
guage of  the  section  is  wholly  prospective.  It  is,  in  effect,  that  the  legislature 
shall  not  in  the  future  authorize  any  county,  city  or  town  (without  the  consent 
of  two-thirds  of  the  legal  voters)  to  do  either  of  two  things:  1.  Become  a 
stockholder  in  any  company,  association  or  corporation.  2.  Lend  its  credit  to 
any  company,  association  or  corporation.  The  restraint  is  upon  the  legislature. 
It  is  forbidden  to  do  thereafter  either  of  the  two  prohibited  things.  The  act 
which  authorized  the  subscription  here  in  question,  and  under  which  it  was 
made,  was  passed  more  than  nine  years  before  the  constitution  took  effect.  As 
to  this  act  there  is  no  room  for  any  doubt  or  question.  It  provided  for  the 
payment  of  the  subscription  by  a  tax  equal  to  the  amount  subscribed. 

The  amendatory  act  of  1871,  as  regards  the  point  under  consideration,  only 
changed  the  mode  of  payment  for  the  stock.  Instead  of  payment  by  a  tax 
imposed  for  that  purpose,  it  provides  "  that  it  shall  and  may  be  lawful "  for  the 
supervisors  to  issue  bonds  for  such  sums  as  "  may  be  deemed  necessary  to  meet, 
pay  off,  and  discharge  the  subscriptions  "  made  theretofore  or  thereafter  under 
the  prior  act  of  1860.  The  eighth  section  requires  the  levy  and  collection  of 
sufficient  taxes  to  pay  in  due  time  the  amount  due  upon  such  subscriptions,  or 
upon  the  bonds  given  for  their  payment.  In  neither  case  was  there  to  be  a  loan 
of  any  kind  to  the  railroad  company,  and  certainly  none  of  "  the  credit  of  the 
county."  The  constitutional  prohibitions  do  not,  therefore,  apply  in  any  wise  to 
this  case.  The  act  of  1871  recognizes  the  distinction  between  subscriptions 
made  under  it  and  those  made  under  the  act  of  1860.  The  former  permitted 
subscriptions  by  towns,  which  were  not  authorized  by  the  latter.  In  relation 
to  such  subscriptions  the  constitutional  majority  of  two-thirds  of  the  voters 
was  required.  Our  construction  of  the  clause  here  in  question  has  been  given 
to  like  language  in  constitutions  elsewhere,  under  similar  circumstances.  There 
are  several  adjudications  of  this  court  exactly  in  point  touching  the  constitu- 
tion of  Missouri.  County  of  Henry  v.  Nicolay,  95  U.  S.,  619  (§§  889-892,  infra); 
County  of  Callaway  v.  Foster,  93  id.,  567  (§§  876-878,  supra) ;  County  of  Scotland 
V.  Thomas,  94  id.,  682  (§§  1210-14,  infra) ;  County  of  Macon  v.  Shores,  97  id.,  272. 
See,  also,  State  v.  Macon  County  Court,  41  Mo.,  453 ;  State  v.  Greene  County, 
54  id.,  540;  Cass  v.  Dillon,  2  Ohio  St.,  607.     We  find  no  error  in  the  reconi. 

Judgment  affirmed. 

Justices  Miller,  Bradley  and  Harlan  dissent. 

RAILROAD  COMPANY  v.  FALCONER. 
(18  Otto,  821-828.     1880.) 

Error  to  the  Supreme  Court  of  the  State  of  New  York. 
Opinion  by  Mr.  Justice  Bradley. 

Statement  of  Facts. —  The  first  of  these  cases  was  a  petition  filed  by  cer- 
tain tax-payers  of  the  town  of  Ellicott,  in  Chatauque  county,  New  York,  on 
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behalf  of  themselves  and  others,  against  the  Buffalo  &  Jamestown  Kailroad 
Company  and  Weeks,  Breed  and  Jones,  commissioners  to  issae  bonds  for  the 
town,  seeking  to  restrain  the  issue  and  delivery  of  certain  town  bonds  to  the 
railroad  company,  and  to  prevent  a  subscription  to  its  capital  stock  on  behalf 
of  the  town.    In  this  case  a  decree  was  made  in  favor  of  the  petitioners, 
awarding  a  perpetual  injunction  against  the  issue  of  the  bonds  and  the  sub- 
scription of  stock;  and  this  decree  was  affirmed  by  the  court  of  appeals.    The 
second  case  was  commenced  by  submitting  to  the  supreme  court  of  the  state, 
in  a  special  statutory  procedure,  an  agreed  statement  of  facts  in  relation  to 
the  issue  of  the  bonds  and  the  subscription  of  the  stock  which  form  the  sub- 
ject of  the  first  action,  with  a  prayer  on  the  part  of  the  railroad  company,  as 
plaintiffs,  for  an  order  directing  the  issue  of  the  bonds  and  the  subscription  of 
the  stock,  and  a  prayer  of  the  town  commissioners,  as  defendants,  for  a  decree 
against  such  issue  and  subscription.    In   this  case   a  decree  was  made  as 
prayed  by  the  defendants,  which  was  also  affirmed  by  the  court  of  appeals. 
To  reverse  the  decrees  in  both  of  these  cases,  the  present  writs  of  error  were 
sued  out  by  the  Buffalo  &  Jamestown  Bailroad  Company,  the  plaintiff  in 
error. 

The  jurisdiction  of  this  court  to  review  the  decision  of  the  state  court  of 
appeals  is  based  upon  the  effect  given  by  said  court  to  the  amended  constitu- 
tion of  the  state  of  New  York,  which  went  into  operation  on  the  1st  day  of 
January,  1875,  whereby,  as  is  alleged  by  the  plaintiff  in  error,  said  constitution 
was  made  to  impair  the  obligation  of  a  contract  previously  entered  into  by  the 
town  of  EUicott  with  the  railroad  company,  to  subscribe  to  the  capital  stock 
of  the  latter  to  the  amount  of  $200,000,  and  to  deliver  to  it  the  bonds  of  the 
town  in  payment  of  said  subscription.  The  clause  of  the  amended  constitution 
to  which  such  effect  is  alleged  to  have  been  given  is  that  which  declares  as 
follows:  "No  county,  city,  town  or  village  shall  hereafter  give  any  money  or 
property,  or  loan  its  money  or  credit  to  or  in  aid  of  any  individual,  association 
or  corporation,  or  become  directly  or  indirectly  the  owner  of  stock  in  or  bonds 
of  any  association  or  corporation,  nor  shall  any  such  county,  city,  town  or  vil- 
lage be  allowed  to  incur  any  indebtedness,  except  for  county,  city,  town  or  vil- 
lage purposes."  The  court  of  appeals  held  that  there  was  no  such  contract  la 
existence,  as  alleged  by  the  plaintiff  in  error,  when  the  amended  constitutioa 
went  into  effect,  and,  therefore,  that  the  prohibition  contained  in  the  clause 
just  quoted  was  conclusive  against  the  right  and  power  of  the  town  of  Ellicott 
to  issue  the  bonds  and  subscribe  for  the  stock  which  form  the  subject  of  this 
litigation.  The  question  for  us  to  consider,  therefore,  is  whether  any  such  con- 
tract, valid  and  binding  on  the  town,  did  exist. 

§  884.  The  law  of  Ifew  "York  in  force  in  1872  concerning  municipal  hands 
issiied  in  aid  of  railroads. 

Briefly  stated,  the  facts  of  the  case  were  as  follows:  In  1872,  when  the  pro- 
ceedings took  place  out  of  which  the  present  controversy  arose,  the  laws  of 
New  York  in  relation  to  giving  municipal  aid  to  railroad  companies  like  that  of 
the  plaintiff  in  error  were  contained  in  three  acts  of  the  legislature  passed 
respectively,  one  on  the  10th  of  May,  1869,  by  way  of  amendment  to  the  gen- 
eral railroad  law;  an  amendment  to  this  amendment,  passed  April  28,  1870; 
and  a  further  amendment,  passed  May  12,  1871.  By  the  first  of  these  statutes 
it  was  provided  that,  whenever  a  majority  in  number  and  amount  of  taxable 
property  of  the  tax-payers  of  any  municipal  corporation  should  make  applica- 
tion to  the  county  judge,  by  petition,  expressing  a  desire  that  the  corporation. 
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should  create  and  issue  bonds  to  any  amount  named  in  the  petition  (not  exceed- 
ing  one-twentieth  of  the  taxable  property  in  the  corporate  limits),  and  should 
invest  the  same,  or  the  proceeds  thereof,  in  the  stock  or  bonds  of  auy,  designated 
railroad  company  in  the  state,  the  said  county  judge  should  give  public  notice 
of  a  hearing  to  be  had  before  him  for  the  purpose  of  ascertaining  whether  the 
petition  was,  in  fact,  signed  by  the  requisite  majority  of  tax-payers ;  and,  hav- 
ing determined  this  to  be  the  fact,  he  should  then  appoint  from  the  freeholders, 
residents  and  tax-payers  of  the  corporation,  three  commissioners  to  carry  out 
the  request  of  the  petitioners.  The  duties  imposed  upon  these  commissioners 
were  limited  and  specific,  and  were,  to  prepare  and  execute  the  proposed  bonds 
in  the  name  and  under  the  seal  of  the  corporation,  and  in  its  name  to  subscribe 
to  the  stock  of  the  railroad  company  designated  in  the  petition,  and  to  pay  for 
the  same  by  exchanging  the  bonds  therefor,  or  the  proceeds  thereof.  They 
were  also  authorized,  after  subscribing  the  said  stock,  to  represent  the  town  as- 
a  stockholder  at  all  meetings  of  the  railroad  company.  The  act  of  1870  also 
authorized  the  commissioners  and  the  railroad  company  to  enter  into  an  agree- 
ment  for  limiting  and  defining  the  times  when  and  proportions  in  which  the 
bonds  should  be  delivered,  and  the  places  where  and  purposes  for  which  they 
should  be  applied.  By  the  act  of  1871  the  act  of  1869  was  modified  by  insert- 
ing the  following  clause  in  the  first  section,  namely:  *'The  petition  authorized 
by  this  section  "  [that  is,  the  petition  of  the  tax-payers  presented  to  the  county 
judge]  ^'may  be  absolute  or  conditional;  and,  if  the  same  be  conditioned,  the* 
acceptance  of  a  subscription  founded  on  such  petition  shall  bind  the  railroad 
company  accepting  the  same  to  the  observance  of  the  condition  or  conditions 
specified  in  such  petition." 

In  the  present  case  the  petition  of  the  tax-payers  of  the  town  of  EUicott  was 
dated  March  25, 1872,  and  expressed  their  desire  in  the  following  terms,  to  wit: 
''  Your  petitioners  desire  that  the  said  town  of  Ellicott  shall  create  and  issue  its 
bonds  to  the  amount  of  $200,000,  and  invest  the  same,  or  the  proceeds  thereof, 
in  the  stock  of  the  Buffalo  &  Jamestown  Kailroad  Company,  upon  the  condi- 
tion that  the  line  of  the  railroad  of  said  company  to  be  constructed  from  the 
city  of  Buffalo  to  the  line  of  the  state  of  Pennsylvania,  in  said  county,  shall  be 
located  and  constructed  through  the  village  of  Jamestown  in  said  town  of  Elli- 
cott, before  said  bonds  shall  be  delivered  to  said  company  or  sold."  The  peti- 
tion contained  the  usual  averment  that  the  petitioners  were  a  majority  of  the 
tax-payers,  etc.,  and,  after  the  proper  proceedings  had,  the  county  judge  ap- 
pointed the  commissioners  before  named  to  carry  out  the  purposes  of  the  peti- 
tion. On  the  14th  of  June,  1872,  the  commissioners  entered  into  an  agreement 
with  the  railroad  company  (the  plaintiff  in  error),  by  which  they  agreed  that 
when  the  said  company  should  have  located  and  constructed  through  the  vil- 
lage of  Jamestown,  in  said  town  of  Ellicott,  their  proposed  railroad  runnings 
from  Buffalo  to  the  state  line  of  Pennsylvania,  they,  the  said  commissioners,  or 
their  successors  in  office,  would  immediately  subscribe,  in  the  name  of  the  town, 
to  the  capital  stock  of  the  company  to  the  amount  of  $200,000,  and  would  pay 
for  it  by  delivering  to  the  company  the  bonds  of  the  town,  to  be  executed  by 
the  commissioners  or  their  successors  in  office,  and  to  bear  date  of  the  time  of 
such  subscription;  and  in  consideration  thereof  the  railroad  company  agreed 
that  they  would  receive  such  subscription  and  payment,  and  issue  proper  certifi^ 
cates  for  the  stock  so  to  be  subscribed.  The  agreement  contained  a  reference- 
to  the  petition  and  proceedings  under  which  the  commissioners  were  appointed, 
and  a  declaration  on  their  part  that  they  did  not  undertake  or  agree  to  perf  omx 
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the  conditions  of  the  contract  except  as  empowered  and  authorized  by  said 
proceedings. 

The  defendants  in  error  contend  that  this  agreement  was  tdtra  vires  of  the 
commissioners,  and  wholly  without  force  or  effect  as  against  the  town  of  Elli- 
oott.  On  the  26th  of  August,  1874,  the  commissioners  caused  to  be  prepared 
and  executed  bonds  of  the  town  of  EUicott  to  the  amount  of  $200,000,  pay- 
able to  the  railroad  company  or  bearer,  and  delivered  them  to  Eobert  Newland 
and  A.  F.  Allen,  as  trustees,  taking  from  them  a  receipt  in  which  it  was  de- 
clared that  iN^ewland  and  Allen  should,  upon  the  completion  of  the  road 
through  Jamestown,  and  upon  the  commissioners  having  subscribed  $200,000 
to  the  capital  stock  of  the  railroad  company,  and  having  received  the  certifi- 
cates therefor,  deliver  said  bonds  to  the  railroad  company,  in  payment  of  such 
snbscription.  It  is  manifest  that  this  deposit  of  bonds  cannot  affect  the  rights 
of  the  parties.  By  the  terms  of  the  deposit,  they  were  only  to  be  delivered 
when  the  stock  was  subscribed ;  and,  if  that  cannot  be  lawfully  done,  the  bonds 
most  be  returned  to  the  town  to  be  canceled.  The  railroad  was  not  constructed 
through  Jamestown  until  the  20th  of  October,  1875.  On  the  1st  of  January, 
1875,  when  the  amended  constitution  went  into  effect,  nothing  had  been  done 
except  to  survey  the  route  and  file  a  map  thereof. 

§  885.  Where  commissioners  are  authorized  to  subscribe  for  stock  and  issue 
lands  upon  the  completion  of  a  railroad,  any  contra>ct  to  that  effect  made  in  an-' 
tioipation  of  euch  completion  is  ultra  vires. 

The  question  then  is  whether,  at  that  time,  under  the  circumstances  above 
detailed,  the  railroad  company  had  acquired  by  contract  a  vested  right  to  have 
and  receive  the  town's  subscription  to  its  stock,  and  a  delivery  of  the  bonds  la 
payment  thereof.  We  are  clearly  of  opinion  that  the  agreement  made  by  the 
commissioners  with  the  railroad  company  in  June,  1872,  was  uUra  vires.  Their 
powers  were  confined  to  subscribing  for  the  stock  and  making  and  issuing  the 
bonds  in  payment  thereof  when  and  as  the  petition  of  the  tax-payers  directed; 
that  is,  after  the  road  was  completed  through  Jamestown.  By  the  act  of  1870 
they  might  also  stipulate  ajs  to  the  instalments  in  which  the  bonds  should  be 
delivered,  and  the  purposes  for  which  they  might  be  applied.  But  the  power 
to  do  this  being  but  an  incident  of  the  principal  power  to  make  and  issue  the 
bonds,  and  being  only  intended  to  enable  the  commissioners  to  prescribe  the 
times  and  manner  of  their  issue  and  the  uses  to  which  they  should  be  applied^ 
would  not  properly  arise,  and  could  not  be  effectively  exercised,  until  the  prin- 
ci{ial  power  itself  arose  and  became  exercisible.  Whilst,  however,  the  commis- 
sioners had  the  power,  or,  rather,  would  have  the  power,  at  the  prescribed 
time,  to  subscribe  for  the  stock  and  to  execute  and  issue  the  bonds,  neither  the 
statutes  nor  the  tax-payers'  petition  gave  them  any  power  to  make  a  contract 
to  subscribe  for  stock,  nor  a  contract  to  deliver  bonds  to  the  railroad  company. 
They  were  not  charged  with  any  such  duty ;  they  were  not  invested  with  any 
such  power. 

§  886.  J^o  contract  is  m^de  hy  the  giving  of  an  authority  and  direction  to  an 
agent  to  subscribe  upon  the  happening  of  a  future  event. 

The  case  of  the  railroad  company,  therefore,  must  stand  upon  the  effect  of 
the  tax-payers'  petition  and  the  proceedings  had  thereon  before  the  county 
judge.  If,  under  the  operation  of  existing  statutes,  these  proceedings  amounted 
to  a  contract  between  the  town  and  the  railroad  company,  no  subsequent  legis- 
lation or  constitutional  amendment  could  lawfully  impair  its  obligation.  But 
it  is  difficult  to  see  how  the  said  petition  and  proceedings,  including  the  ap- 
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pointment  of  commissioners,  can  be  construed  as  amounting  to  such  a  contract. 
All  that  was  done  by  the  town,  through  the  action  of  its  tax-paj^ers  and  the 
county  judge,  was  to  appoint  agents  for  making  a  subscription  and  issuing 
bonds  on  the  happening  of  a  certain  event.  When  that  event  should  happen, 
it  would  be  the  duty  of  those  agents,  under  the  fifth  section  of  the  act  of  1869, 
to  execute  their  commission.  The  words  of  the  section  are:  '^  Such  commis- 
sioners are  further  empowered  and  directed  to  subscribe,"  etc.  But  to  whom 
-did  they  owe  this  duty?  Evidently  to  the  town  which  appointed  them;  not 
to  the  railroad  company.  The  latter  came  under  no  obligation,  and  acquired 
no  rights,  until  the  commissioners  should  subscribe  to  its  stock.  Had  no 
-conditions  been  imposed  by  the  petition,  the  duty  of  the  commissioners  to  sub- 
scribe stock  and  issue  bonds  would  have  arisen  immediately  after  their  appoint- 
ment; but  it  would  have  been  an  obligation  owed  to  their  principals  alone. 
The  conditions  which  were  in  fact  imposed  required,  it  is  true,  something  to  be 
done  by  the  railroad  company  before  the  commissioners  could  act;  but  no 
stipulation  was  demanded  of  the  company,  or  given  by  it,  that  this  something 
should  be  done.  The  two  parties  were  not  brought  together.  There  was  no 
mutuality  between  them.    Each  was  free  to  act  as  it  listed. 

§  887.  A  constitutional  amendment  prohibiting  municipal  aid  to  corporations 
ahrogates  a  power  to  subscribe  upon  a  future  contingency. 

This  was  the  condition  of  things  on  the  1st  of  January,  1875,  when  the  new 
constitution  went  into  operation,  prohibiting  all  municipal  aid  to  corporatioDS 
or  individuals,  by  subscription  of  stock  or  otherwise.  It  seems  to  us,  there- 
fore, that  the  New  York  court  of  appeals  was  right  in  deciding  that  no  con- 
tract existed  at  that  time.  After  the  amendment  took  effect,  no  county,  city, 
town  or  village  could  subscribe  for  railroad  stock;  and,  of  course,  no  agent  or 
attorney  of  any  such  corporation  could  do  so.  What  had  not  been  done 
before,  in  this  regard,  could  not  be  done  afterwards,  unless  some  valid  contract 
required  it  to  be  done.  But,  as  we  have  shown,  no  such  contract  existed  in 
this  case.  The  action  on  the  part  of  the  town  was  voluntary  up  to  the  time  of 
the  constitutional  amendment.  The  railroad  company  may  have  expected  a 
subscription  when  their  road  should  be  completed;  but  they  had  no  subscrip- 
tion, and  had  no  valid  agreement  that  any  would  be  made.  Everything  was 
inchoate  and  undetermined  up  to  the  1st  day  of  January,  1875;  and  then  all 
power  to  subscribe  for  stock  was  taken  away  from  the  town. 

§  888.  Case  cited  and  a  distinction  taken. 

County  of  Moultrie  v.  Savings  Bank,  92  U.  S.,  631  (§§  872-875,  supra\  is 
confidently  relied  on  by  the  plaintiffs  in  error  to  sustain  their  position  that  a 
contract  did  exist.  But  an  examination  of  that  case  will  show  that  it  was  very 
far  from  being  parallel  to  the  present.  There  the  statute  of  Illinois  authorized 
the  board  of  supervisors  of  the  county  of  Moultrie  to  subscribe  to  the  stock  of 
a  particular  railroad  company  by  name,  to  an  amount  not  exceeding  $80,000, 
and  to  issue  bonds  therefor  when  the  road  should  be  opened  for  traffic  between 
certain  points.  Before  this  event  took  place,  the  board  ordered  that  a  subscrip- 
tion to  the  stock  of  the  company  in  the  sum  of  $80,000  be  made,  and  that,  in 
payment  therefor,  bonds  should  be  issued  to  the  company  when  the  road  should 
be  open  for  traffic.  This  resolution  was  acted  upon  by  the  railroad  company 
as  a  subscription,  and  was  entered  on  its  minutes,  and  the  promised  bonds  were 
disposed  of  by  contract.  This  court  held  that  the  board  of  supervisors  itself 
had  complete  authority  to  make  a  present  subscription,  and  that  this  included 
the  power  to  agree  to  subscribe,  and  that  the  i*esolution  amounted  to  a  sub- 
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^ription,  or,  at  least,  to  an  agreement  to  subscribe,  which,  being  accepted  and 
acted  upon  by  the  railroad  company  as  such,  created  a  contract  between  the 
ooontv  and  the  company.  In  the  case  before  us,  no  act  equivalent  to  the  action 
of  the  board  of  supervisors  of  Moultrie  county  was  ever  done  by  any  person  or 
body  of  persons,  having,  at  the  time  of  such  act,  a  present  power  to  subscribe 
for  stock  or  to  issue  bonds  of  the  town  of  Ellioott.  The  tax-payers  had  no  au- 
thority to  make  a  subscription  of  stock,  or  to  issue  bonds,  or  to  make  any  con- 
tract to  do  so;  they  could  only  express  their  desire  that  it  should  be  done,  and 
that  commissioners  should  be  appointed  to  do  it;  and  when  they  did  express 
such  desire,  it  was  conditional,  as  before  stated.  The  commissioners,  as  we 
have  seen,  bad  no  power  to  act,  for  no  power  was  given  them  to  act,  until  the 
railroad  was  located  and  completed  through  Jamestown.  It  follows  that  noth- 
ing which  was  done  in  the  present  case  can  be  fairly  regarded  as  equivalent  to 
the  action  of  the  parties  in  the  case  of  Moultrie  county.  The  circumstances  of 
the  two  cases  were  essentially  different.  We  think  that  there  is  no  error  in  the 
record  of  either  of  the  cases,  and  that  the  decrees  in  both  must  be  affirmed. 

COUNTY  OF  HENRY  v.  NICX>LAY. 
(5  Otto,  619-637.    1877.) 

Erbob  to  U.  S.  Circuit  Court,  Western  District  of  Missouri. 
Statement  of  Facfs. —  This  was  an  action  for  the  recovery  of  the  sums  due 
on  coupons  of  the  bonds  of  Henry  county,  Missouri,  issued  in  aid  of  a  railroad 
company.  The  defense  was  that  the  bonds  were  illegally  issued;  that  the  rail- 
road never  had  a  legal  existence.  Plaintiff  demurred  to  defendant's  evidence. 
The  demurrer  was  sustained  and  judgment  rendere<^for  the  plaintiff.  Further 
facts  appear  in  the  opinion  of  the  court. 

§  889.  ProvUian  of  Missouri  constitution  touching  municipal  subscriptions 
to  railroadsy  prospective. 
Opinion  by  Mb.  Justice  Bbadley. 

Since  the  decision  of  this  court  in  County  of  Scotland  v.  Thomas,  94  XT.  S., 
682  (§§  1210-44,  infra\  little  remains  to  be  considered  in  this  case.    It  is  con- 
ceded that  the  charter  of  the  Tebo  &  Neosho  Kailroad  Company,  passed 
January  16,  1860,  gave  the  power  to  establish  a  railroad  through  Henry  county, 
and  to  extend  branch  railroads  into  and  through  any  counties  that  the  directors 
might  deem  advisable ;  and  it  was  made  lawful  for  the  county  court  of  any 
county  in  which  any  part  of  the  route  of  said  railroad  or  branches  might  be, 
or  any  county  adjacent  thereto,  to  subscribe  to  the  stock  of  the  company,  and 
for  such  stock  to  issue  bonds  of  the  county  to  raise  funds  to  pay  for  the  same. 
This  charter  being  granted  prior  to  the  constitution  of  Missouri,  adopted  in 
1865,  according  to  the  settled  law  of  the  state  did  not  become  subject  to  the 
provision  in  that  constitution  which  requires  the  assent  of  two-thirds  of  the 
lawful  voters  of  a  county  to  a  subscription  of  stock  in  aid  of  the  railroad. 
§  890.  Law  of  Missouri  as  to  county  subscriptions  of  stock  to  branch  roads. 
But  it  is  objected  that  the  project  of  the  branch  road,  in  aid  of  which  the 
stock  was  subscribed  in  this  case,  was  undertaken  as  an  independent  enterprise 
under  the  act  of  March  21,  1868,  and,  consequently,  that  the  constitutional  pro- 
vision applies  to  it.    It  is  true  that  the  branch  in  question  was  projected,  and 
the  organization  for  its  construction  was  made  under  the  provisions  of  that  act. 
It  is  necessary,  therefore,  to  inquire  whether  branches  of  railroads  thus  pro- 
jected axe  thereby  made  subject  to  the  constitutional  provision  relied  on ;  for 
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the  bonds  sued  on  in  this  case  show  on  their  face  that  they  were  issaed  in  par- 
suance  of  that  act  as  well  as  under  the  authority  of  the  original  charter,  and 
being  made  '^  to  the  use  and  in  the  name  of  the  Clinton  &  Memphis  Branch 
of  the  Tebo  &  Neosho  Railroad,  .  .  .  to  aid  in  building  said  branch 
railroad."  The  supreme  court  of  Missouri  has  decided  this  question,  holding 
that  the  constitutional  provision  does  not  apply  to  branch  I'oads  built  under  the 
act  of  1868.  State  v.  Green  County,  54:  Mo.,  540,  is  precisely  in  point.  That 
was  the  case  of  a  branch  road  authorized  by  the  original  charter  ofi  the  Kan- 
sas City,  etc.,  Kailroad  Company,  but  constructed  as  an  independent  interest 
under  the  act  of  1868 ;  and  in  that  case,  also,  the  original  company  had  con- 
solidated with  the  Hannibal  &  St.  Joseph  Railroad  Company,  before  the  sub- 
scription to  the  stock  for  the  branch  was  made.  The  court  said :  ^^  This  branch 
road  commences  and  ends  in  the  same  places  designated  for  the  branch  road  in 
the  original  charter.  It  proposes  nothing  but  what  was  intended  to  be  accom- 
plished by  the  act  creating  it,  and  its  union  with  another  company  is  in  name 
only ;  no  new  powers  are  granted  to  either  the  branch  orthe  company  with  which 
it  is  consolidated,  and  no  original  powers  are  taken  away.  I  see  nothing  that 
alters,  affects  or  changes  the  power  of  the  county  court  to  subscribe  the  stock. 
I  think  the  power  existed  when  the  subscription  was  made^  the  same  as  it  did 
when  the  act  of  incorporation  of  1857  was  passed." 

§  891.  It  is  7iot  incunibent  an  a  purchaser  of  bonds  to  inquire  whether  tlie 
company  hcts  taken  the  proper  course  to  obtain  them. 

It  is  true,  in  that  case,  that  the  board  of  directors  of  the  parent  company, 
before  it  consolidated  with  the  Hannibal  &  St.  Joseph  Railroad  Company,  and 
the  latter  company  afterwards,  passed  resolutions  authorizing  the  construction 
of  the  branch,  and  that  this  was  not  done  in  the  present  case;  the  branch  in 
the  present  case  being  organized  and  undertaken  only  with  the  consent  of  the 
directors  of  the  parent  company.  But,  under  the  decisions  of  this  court,  the 
purchasers  of  the  bonds  were  not  bound  to  know  whether  or  not  the  proceed- 
ings of  the  company  were  regular.  The  charter  of- the  Tebo  &  Neosho  Com- 
pany contained  the  power  to  construct  the  branch,  and  gave  the  county  court 
power  to  subscribe  stock  for  it ;  and  the  act  of  1868  authorized  such  branch 
and  stock  to  be  an  independent  interest;  and  the  bonds  on  their  face  simply 
showed  that  they  were  made  to  the  parent  company,  '^  to  the  use  and  in  the 
name  of  the  Clinton  &  Memphis  branch,"  "  to  aid  in  building  said  branch.'' 
The  purchaser,  therefore,  was  apprised  by  the  law  that  power  existed  in  the 
county  court  to  issue  such  bonds,  without  any  election  of  the  people;  and  there 
was  nothing  on  their  face  to  show  that  they  were  not  regularly  issued.  It  was 
not  incumbent  on  him  to  inquire  whether  the  railroad  company  had  pursued 
all  the  regular  steps  necessary  to  entitle  it  to  receive  the  bonds.  Its  agents, 
that  is,  the  agents  of  the  branch  road,  had  them  for  sale,  and  he  had  a  right  to 
presume  that  they  were  lawfully  entitled  to  them. 

§  892.  It  is  immaterial  that  after  the  subscription  and  before  the  issuance  of 
tJie  bonds  the  company  had  transferred  its  franchises  to  another  corporation. 

The  fact  that  before  bonds  were  issued,  but  not  before  the  subscription  was 
made,  the  parent  company  sold  and  assigned  a  portion  of  its  route,  and  ail 
franchises  connected  therewith,  to  the  Missouri,  Kansas  &  Texas  Kailroad  Com- 
pany, does  not  alter  the  case.  So  far  as  appears,  the  Tebo  &  Neosho  Company 
did  not  cease  to  exist.  In  the  deed  of  sale  it  expressly  reserves  a  very  mate- 
rial portion  of  its  franchises ;  namely,  all  those  belonging  to  '^  the  extension  of 

the  Tebo  &  Neosho  line  north  from  Sedalia,  via  Booneville,  Fayette  and  Mo- 
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berlj,  to  the  railroad  bridge  at  West  Quiacy,  declared  July  2, 1869,  certificate 
of  which,  dated  July  3, 1869,  was  filed  in  the  office  of  the  secretary  of  state." 
But  had  the  company  ceased  to  exist,  it  would  make  no  difference.  Its  fran- 
chises were  not  extinguished,  but  only  transferred,  and  the  subscription  had 
been  ordered  before  the  sale  took  place.  It  is  unnecessary  to  discuss  this  point 
farther,  as  the  grounds  on  which  it  rests  were  sufficiently  considered  in  the 
case  of  Scotland  County,  already  referred  to.  In  our  judgment,  the  defense 
set  up  by  the  county  w&s  properly  overruled,  it  not  being  shown  that  the 
plaintiff,  when  he  purchased  the  bonds,  had  any  knowledge  or  notice  of  the 
/acts  relied  on. 

Judgment  affirmed. 

COUNTY  OF  MOULTRIE  v.  FAIRFIELD. 
(15  Otto,  870-380,    1881.) 

Ebbob  to  U.  S.  Circuit  Court,  Southern  District  of  Illinois. 
Statement  of  Facts. —  Action  upon  coupons  of  bonds  issued  by  the  county 
of  Moultrie  in  aid  of  two  railroads  to  which  donations  had  been  voted.    There 
was  judgment  for  the  plaintiff. 
Opinion  by  Mr.  Justice  Woods. 

We  shall  first  consider  the  objections  raised  by  the  plaintiffs  in  error  to  the 
recovery  upon  the  bonds  of  the  county  of  Moultrie  issued  to  the  Decatur,  Sulli- 
van &  Mattoon  Bailroad  Company.  The  charter  of  this  company  took  effect 
March  26,  1869.  The  ninth  section  provides  as  follows:  "The  several  incorpo- 
rated towns,  cities,  counties  and  towns  organized  under  the  township  drganiza* 
tion  law,  along  or  near  the  route  of  said  road,  or  that  are  in  any  way  interested 
therein,  may,  in  their  corporate  capacities,  subscribe  to  the  stock  of  said 
company  or  make  donations  thereto  to  aid  in  constructing  or  equipping  said 
railroad.^'  Then  follows  a  proviso  making  subscriptions  to  the  stock  and 
donations  conditional  upon  a  vote  of  the  people,  and  prescribing  the  mode  of 
holding  elections,  etc.  Soction  10  declares :  "  The  board  of  supervisors  of  Moul- 
trie county  are  hereby  authorized  to  subscribe  to  the  capital  stock  of  said  com- 
pany to  an  amount  not  exceeding  $80,000,  and  to  issue  the  bonds  of  the  county 
therefor  bearing  interest  at  a  rate  not  exceeding  ten  per  cent,  per  annum,  said 
bonds  to  be  issued  in  such  denominations,  and  to  mature  at  such  time,  as  said 
board  of  supervisors  may  determine ;  providedy  that  the  same  shall  not  be  issued 
nntil  said  road  shall  be  opened  for  traffic  between  the  city  of  Decatur  and  the 
town  of  Sullivan  aforesaid^" 

It  appears  from  the  records  of  the  board  of  supervisors,  as  stated  in  the 
findings  of  the  court,  that,  on  November  2,  1869,  an  election  was  held  accord- 
ing to  law  in  the  county,  at  which  a  majority  of  the  votes  cast  was  in  favor  of 
a  proposition  to  donate  to  the  company  the  sum  of  $75,000,  to  be  paid  in  the 
bonds  of  the  county  when  the  road  should  be  completed  and  in  running  order 
through  it ;  and  that,  in  pursuance  of  the  vote,  the  board,  December  19,  1869, 
passed  an  order  that  there  be  donated  by  the  county  to  the  company  the  sum 
of  $75,000,  and  that,  when  the  road  should  be  completed  through  the  county, 
there  be  issued  and  delivered  to  the  company  the  bonds  to.that  amount,  pay- 
able in  ten  years,  in  satisfaction  of  such  donation ;  and  that,  on  November  1, 
1871,  the  chairman  of  the  board  of  supervisors  and  the  clerk  of  the  county 
issued  and  delivered  to  the  company  seventy-five  bonds  of  $1,000  each  in  satis- 
faction of  the  donation.    These  bonds  recite  on  their  face  that  they  are  "  issued 
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by  said  county  of  Moujltrie  by  virtue  of  a  vote  of  a  majority  of  the  legal  voters. 
of  said  county  voting  at  an  election  held  in  said  county  of  Moultrie  on  the 
2d  day  of  November,  1869,  which  election  was  authorized  by,  and  conditioned 
according  to  the  provisions  of,  an  act  of  the  general  assembly  of  the  state  of 
Illinois,  approved  March  26,  1869,  entitled  an  act  to  incorporate  the  Decatur, 
Sullivan  &  Mattoon  Eailroad  Company." 

The  court  further  found  that  Fairfield  was  a  bona  fide  purchaser  for  value 
before  maturity  of  the  bonds  issued  to  the  company,  from  which  the  coupons 
offered  in  evidence  were  detached.  The  facts  above  stated,  as  found  by  the 
court,  and  the  authority  conferred  by  the  charter  of  the  company  to  issue  the 
bonds,  establish  prima  facie  their  validity  and  the  right  of  Fairfield  to  recover. 
The  county  insists,  however,  that  there  are  other  facts  set  forth  in  the  findings 
which  show  the  invalidity  of  the  bonds.  These  are  that,  at  the  December 
special  term,  1869,  of  the  board  of  supervisors  of  Moultrie  county,  an  order 
was  passed  that  the  county  subscribe  to  the  capital  stock  of  the  company,  by 
authority  of  section  10  of  its  charter  above  recited,  the  sum  of  $80,000;  that 
said  subscription  was  then  and  there  made ;  and  that,  on  December  31, 1872, 
the  road  being  then  open  for  traflSc  between  Decatur  and  Sullivan,  the  bonds 
of  the  county  were  issued  and  delivered  to  the  company  in  payment  of  its 
subscription  of  stock. 

§  893.  The.  charter  of  the  Decatur^  etc.^  liaUroad  Company  of  lUinoisy 
March  26^  1869^  authorized  the  county  of  MovUrie  to  subscribe  to  the  capital 
stock  and  also  to  mxike  a  donation  to  the  railroad. 

The  contention  of  counsel  for  the  county  is  that  the  board  of  supervisors 
having,  in  December,  1869,  subscribed  to  the  capital  stock  of  the  company  the 
sum  of  $80,000,  by  authority  of  section  10  of  the  charter  of  the  company,  it 
had  given  all  the  aid  to  the  railroad  company  which  the  law  authorized.  In 
other  words,  it  is  insisted  that  the  county  could  not  subscribe  the  full  amount 
of  stock  authorized  by  section  10  and  also  make  a  donation  under  section  9; 
that  it  could  only  do  one  of  these  two  things.  The  inference  which  is  drawn 
from  this  position  is  that  the  bonds  issued  in  satisfaction  of  the  donation,  voted 
for  by  the  people  of  the  county  and  subscribed  by  the  board  of  supervisors^ 
were  issued  without  authority,  and  are,  therefore,  void.  We  cannot,  for  several 
reasons,  concur  in  his  views.  Firsts  it  is  conceded  that  the  board  could  either 
subscribe  any  sum  not  exceeding  $80,000  to  the  stock  of  the  company,  under 
section  10  of  its  charter,  and  issue  the  bonds  of  the  county  in  payment  thereof, 
or  it  could  make  a  donation,  under  section  9  of  the  charter,  of  any  amount 
which  had  been  voted  for  by  the  voters  of  the  county,  and  issue  the  bonds  of 
the  county  in  satisfaction  thereof.  As  the  county  s^  up  as  matter  of  defense 
against  the  donation  bonds  issued  to  the  company,  the  fact  that  a  subscription 
of  stock  had  also  been  made,  in  payment  of  which  the  county  had  issued  its 
bonds,  it  stands  it  in  hand  to  show  that  the  obligation  of  the  county  to  issue 
bonds  in  payment  of  its  subscription  antedated  its  obligation  to  issue  bonds  to 
satisfy  its  donation.  This  the  findings  fail  to  show.  They  do  not  show  which 
was  first  voted  by  the  board,  the  donation  or  the  subscription.  They  do  show, 
however,  that  before  any  action  was  taken  by  the  board  in  reference  to  either,, 
to  wit,  on  November  2,  1869,  the  electors  of  the  county  had  voted  in  favor  of 
the  donation.  They  further  show  that  the  county  agreed  to  issue  its  bonds  in 
satisfaction  of  its  donation  when  the  company  had  completed  its  road  through 
the  county,  and  to  issue  its  bonds  in  payment  of  its  stock  when  the  railroad 
should  be  open  for  traffic  between  the  city  of  Decatur  and  the  town  of  Sulli- 
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van ;  that  the  road  was  completed  through  the  county  as  early  as  October  20, 
1871,  and  that  the  donation  bonds  were  issued  and  bore  date  November  1, 
1871 ;  that  the  road  was  not  open  for  traflSc  between  Decatur  and  Sullivan 
until  December  31,  1872;  and  that  on  that  day,  fourteen  months  after  the 
issue  of  the  donation  bonds,  the  subscription  bonds  were  executed  and  issued* 
If  either  class  of  bonds,  therefore,  has  any  advantage  over  the  other  on  the 
question  of  authority  for  their  issue,  it  would  seem  to  be  the  donation  bonds. 
Secondly,  as  there  was  authority  for  the  issue  of  the  donation  bonds,  which 
is  recited  on  their  face  by  reference  to  the  law  from  which  it  was  derived,  the* 
purchaser  i)ef ore  maturity  was  not  bound  to  look  further.  The  county  having 
authority  to  issue  bonds  like  those  purchased  by  him,  he  was  under  no  obliga- 
tion to  inquire  whether  the  county  had  issued  more  bonds  than  the  law  au- 
thorized. Lynde  v.  The  County,  16  Wall.,  6  (§§  1051-55,  infra)\  City  of 
Lexington  v.  Butler,  14  id.,  282  (§§  1377-81,  infra)\  Marcy  v.  Township  of 
Oswego,  92  U.  S.,  637;  Humboldt  Township  v.  Long,  id.,  642  (§§  1451-53,. 
infra).  Thirdly,  we  are  clearly  of  opinion  that  under  section  10  of  the  charter 
of  the  company  the  county  might  subscribe  for  stock  to  an  amount  not  exceed- 
ing $80,000,  and  issue  its  bonds  in  payment  thereof,  and  under  section  9  of  the 
same  charter  make  a  donation  to  the  same  company,  and  issue  its  bonds  in 
satisfaction  thereof. 

It  is  clear,  and  it  is  conceded  in  the  brief  of  plaintiff  in  ^error,  that  the 
coanty  is  included  within  the  terms  of  section  9,  which  applies  to  countiea 
along  or  near  the  route  of  the  road,  or  that  are  in  any  way  interested  therein. 
It  is  also  clear  that,  independently  of  the  provisions  of  section  10,  the  county 
might,  upon  a  vote  of  the  people  authorizing  it,  make  a  donation  of  any 
amount  to  the  company.  Section  10,  which  authorizes  a  subscription  to  the 
stock  within  certain  limits,  and  without  any  vote  of  the  people,  does  not  pre- 
clude a  donation  under  section  9.  The  obvious  construction  of  the  two  sections, 
taken  together,  is  that  any  county  along  the  line  of  the  railroad,  upon  a  vote  of 
the  people,  may,  without  limit,  either  subscribe  to  the  stock  of  the  company  or 
make  it  a  donation  to  be  paid  for  in  bonds,  and  that  the  county  of  Moultrie 
may  subscribe  to  the  stock  of  the  company,  without  a  consenting  vote  of  the* 
people,  any  sum  not  exceeding  $80,000.  We  must  give  this  construction  to  the 
two  sections  if  we  allow  both  to  have  their  full  effect ;  and,  if  possible,  they 
should  be  so  construed  as  to  give  full  effect  to  both,  without  any  limitation  or 
condition  not  incorporated  in  them  by  the  legislature.  The  authority  granted 
to  Moultrie  and  other  counties  by  section  9  to  make  donations  is  not  restrained 
or  repealed  because  authority  is  granted  to  Moultrie  county,  by  another  section 
and  upon  different  conditions,  to  subscribe  stock.  One  section  is  not  incon- 
sistent with  the  other,  and  therefore  does  not  repeal  it. 

§  894.  Where,  before  the  adoption  of  the  Illinois  constitution  of  1870,  a  county 
had  voted  a  donation  to  a  railroad,  bonds  to  pay  the  donation  might  thereafter  be 
isszted. 

The  next  reason  upon  which  the  invalidity  of  the  bonds  and  coupons  under 
consideration  is  based  is  the  section  of  the  constitution  of  Illinois  of  1870 
which  declares :  "  No  county,  city,  town  or  township,  or  other  municipality, 
shall  ever  become  subscriber  to  the  capital  stock  of  any  railroad  or  private 
corporation,  or  make  donation  to  or  loan  its  credit  in  aid  of  such  corporation: 
jProvided,  hoioever,  that  the  adoption  of  this  article  shall  not  be  construed  as 
affecting  the  right  of  any  such  municipality  to  make  such  subscriptions,  when 
the  same  have  been  authorized  under  existing  laws,  by  a  vote  of  the  people  of 
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such  municipalities  under  existing  laws."  First  additional  section.  The  pro- 
viso of  this  section  has  been  construed  by  the  supreme  court  of  Illinois  —  and 
this  court  has  followed  that  construction  —  to  extend  to  donations  as  well  as 
subscriptions  of  stock.  Chicago  &  Iowa  R.  Co.  v.  Pinckney,  74  111.,  277;  Mid- 
dleport  V.  JEtna  Life  Ins.  Co.,  82  id.,  562;  Lippincott  v.  Town  of  Pana,  92  id., 
24;  Fairfield  v.  County  of  Gallatin,  100  U.  S.,  47  (§§  869-871,  mpra).  Accord- 
ing to  the  findings  of  the  court  below,  the  records  of  the  board  of  supervisors 
of  the  county  of  Moultrie  show  that,  before  the  adoption  of  the  constitution 
of  1870,  an  election  was  held,  whereby  the  donation  was  authorized,  which  the 
bonds  in  suit  were  issued  to  satisfy,  and  we  have  already  seen  that  such  election 
was  authorized  by  section  9  of  the  charter  of  the  railroad  company.  The  pro- 
hibition of  the  constitution  does  not,  therefore,  extend  to  the  donation  made  in 
this  case,  or  the  bonds  issued  in  satisfaction  thereof. 

§  896.  A  vote  cannot  he  hdd  for  naught  because  of  errors  in  the  notice  and 
jf^tiiionj  provided  ihe  meaning  is  dear. 

'  An  attempt  is,  however,  made  by  the  plaintiff  in  error  to  show  that  no  elec- 
tion by  which  said  donation  was  authorized  was  ever  held ;  because  in  the  peti- 
tion for  the  election,  and  in  the  notice  of  the  election,  the  railroad  company  to 
which  the  donation  was  to  be  made  was  designated  as  the  Mattoon,  Sullivan  & 
Decatur  Eailroad  Compan}'^,  and  not  by  its  true  name,  to  wit,  the  Decatur,  Sul- 
.  livan  &  Mattoon  Eailroad  Company.  And  th^  contention  is,  that  as  there  was 
no  vote  of  the  people  which  authorized  the  donation  in  question  to  the  Deca- 
tur, Sullivan  &  Mattoon  Eailroad  Company,  the  power  of  the  county  to  make 
the  donation  was  cut  off  by  the  .constitution  of  1870.  There  can  be  no  doubt 
to  what  company  the  people  intended  to  make  their  donation.  The  statute 
books  of  the  state  of  Illinois  will  be  searched  in  vain  to  find  an  act  incorporat- 
ing a*  railroad  company  by  the  name  of  the  Mattoon,  Sullivan  &  Decatur 
Eailroad  Company.  There  can  be  no  question  that  in  the  petition  for,  and  the 
notice  of,  the  election,  the  company  intended  was  that  known  and  chartered  as 
i^e  Decatur,  Sullivan  &  Mattoon  Eailroad  Company;  for  the  petition  and 
notice  designated  the  route  upon  which  the  road  was  to  be  built,  and  after- 
wards was  built,  and  they  refer  to  the  provision  of  the  charter  of  that  com- 
pany, which  authorized  the  donation  up6H  the  making  of  which  the  voters  were 
to  express  their  will.  But  a  conclusive  circumstance  against  the  county  to 
show  to  what  company  the  donation  was  voted  is  found  in  the  records  of  the 
board  of  supervisors,  set  out  in  the  findings  of  the  court,  in  which  it  is  dis- 
tinctly stat^  that  the  petition  for  the  election  requested  that  an  election  be 
held  in  pursuance  of  an  act  entitled  an  act  to  incorporate  the  ^*  Decatur,  Sulli- 
van &  Mattoon  Eailroad  Company,"  to  decide  whether  a  donation  of  |75,000 
should  be  made  to  that  company,  and  that  such  election  was  held  on  !N'ovember 
2,  1869,  and  resulted  in  favor  of  donating  the  sum  of  $75,000  to  that  company. 
It  was  therefore  ordered  that  said  sum  be  donated  to  the  Decatur,  Sullivan  & 
Mattoon  Eailroad  Company,  and  when  said  company  should  have  completed  its 
road  through  the  county  that  the  bonds  of  the  county  should  be  delivered  to  it 
in  satisfaction  of  such  donation. 

These  records  show  what  the  understanding  of  the  representative  body  of 
the  county  was  in  respect  to  the  company  to  which  the  donation  was  voted. 
There  can,  therefore,  be  no  doubt  about  the  identity  of  the  company  which  the 
voters  of  the  county  had  in  view  when  the  election  was  held.  It  is  certain  that 
on  November  2,  1869,  an  election  was  held  by  the  voters  and  a  donation  of 
$75,000  voted  to  some  railroad  company.   The  circumstances  to  which  we  have 
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Averted  do  not  leave  the  least  doabt  that  it  was  the  Decatar,  Sullivan  &  Mat- 
toon  Railroad  Company.  Upon  such  a  state  of  facts  the  law  is  well  settled. 
E^en  a  contract  is  not  avoided  by  misnaming  the  corporation  with  which  it  is 
made.  Hoboken  Building  Association  v,  Martin,  2  Beas.  (N.  X),  427.  And  if 
a  corporation  is  misnamed  in  a  statute  the  statute  is  not  thereby  rendered  in- 
operative if  there  is  enough  from  which  to  ascertain  what  corporation  is  meant. 
Chancellor  of  Oxford's  Case,  10  Kep.,  53.  "  Although  the  names  of  corpora- 
tions are  not  merely  arbitrary  sounds,  yet  if  there  be  enough  to  show  that 
there  is  sueh  an  artificial  being,  and  to  distinguish  it  from  all  others,  the  body 
politic  is  well  named  though  the  words  and  syllables  are  varied  from." 
Bacon's  Abr.,  tit.  Corporation,  C.  2.  And  it  has  been  held  by  the  supreme 
court  of  Illinois  that  the  transposition  of  words  comprising  the  name  of  a  cor- 
poration is  unimportant  if  it  be  evident  what  corporation  is  intended.  Chadsey 
V.  McCreery,  27  111.,  253. 

We  are,  therefore,  of  opinion  that  in  the  petition  for  and  notice  of  the  elec- 
tion the  transposition  of  two  of  the  words  of  which  the  name  of  the  corpora- 
tion to  which  the  aid  was  to  be  voted  was  in  part  composed  cannot  render  the 
election  invalid  and  void.  It  is  therefore  clear  that  the  donation  voted  for  at 
that  election  is  taken  out  of  the  operation  of  that  clause  of  the  constitution  of 
the  state  which  declares  that  np  municipality  shall  make  donations  to  or 
loan  its  credit  in  aid  of  any  railroad  or  private  corporation.  In  our  opinion 
none  of  the  objections  which  we  have  noticed,  to  the  validity  of  the  bonds 
under  consideration,  are  well  taken. 

§  896.  Construction  of  Illinois  con^itution  of  1870 ^  art.  P,  sec.  8y  with  refer- 
ence to  limitations  imposed  upon  the  levying  of  taases  by  counties. 

The  remaining  objection  to  their  validity  is  also  urged  against  a  recovery  on 
those  issued  to  the  Bloomington  &  Ohio  Eiver  Eailroad  Company,  and  is  the 
only  ground  of  defense  against  the  last  named  bonds.  This  objection  we  shall 
now  consider.  It  is  based  on  section  8  of  article  9  of  the  constitution  of  Illi- 
nois, which  declares:  '^  County  authorities  shall  never  assess  taxes,  the  aggre- 
gates of  which  shall  exceed  seventy-five  cents  per  one  hundred  dollars 
valuation,  except  for  the  payment  of  indebtedness  existing  at  the  adoption  of 
this  constitution,  unless  authorized  by  a  vote  of  the  people  of  the  county." 

To  show  the  applicability  of  this  provision  to  the  question  in  hand,  the 
plaintiff  in  error  offered  evidence  in  the  court  below,  on  which  the  court  made 
the  folio  wing  findings :  ^^That  at  the  time  of  the  issuing  of  said  bonds  the  in- 
debtedness of  said  county,  including  said  bonds,  was  $275,000,  and  the  valua- 
tion of  the  taxable  property  of  said  county  was  $2,279,084,  and  that  the  sum  of 
$10,000  per  annum  was  required  to  defray  the  necessary  ordinary  expenses  of 
said  county,  and  that  at  the  time  of  the  rendition  of  the  judgment  in  this  cause 
the  indebtedness  of  the  county  including  accrued  interest  was  $375,000, 
and  the  valuation  of  the  taxable  property  therein  was  $3,589,251,  and  that  it 
required  $12,000  per  annum  to  defray  the  necessary  ordinary  expenses  of  said 
county.  That  to  enable  said  county  to  pay  the  indebtedness  created  by  said 
donations  to  said  Bloomington  &  Ohio  Eiver  Eailroad  Company,  and  to  said  De- 
catur, Sullivan  &  Mattoon  Eailroad  Company,  evidenced  by  said  bonds  still 
outstanding,  the  interest  coupons  upon  which  were  sued  on  and  offered  in 
evidence  in  this  case,  will  require  the  annual  assessment  of  taxes,  which  will  ex- 
ceed seventy-five  cents  per  $100  valuation  of  the  taxable  property  in  said 
county  of  Moultrie." 

The  argument  of  the  plaintiff  in  error  is  that  the  indebtedness  evidenced  by 
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jkhe  bonds  issued  by  the  county  of  Moultrie,  in  aid  of  the  two  railroads  men- 
tioned, does  not  fail  within  the  exception  found  in  section  8  of  article  9  of  the 
^constitution,  and  that  the  above  recited  findings  of  the  court  below  show  that 
the  authorized  tax  of  seventy-five  cents  on  the  $100  would  not  be  sufficient 
to  pay  the  expenses  of  the  county  and  the  principal  and  interest  on  the  bonds. 
And  it  is,  therefore,  contended  that  the  bonds  are  void.  The  authority  cited 
to  sustain  this  position  (Loan  Association  v.  Topeka,  20  Wall.,  655;  §§  1162-68) 
merely  decides  that  the  bonds  are  void  where  there  is  no  power  in  the  legisla- 
ture to  authorize  a  tax  in  aid  of  the  purpose  for  which  they  were  issued.  But 
here  it  is  conceded  that  there  is  power,  within  certain  limits,  to  levy  a  tax  to 
pay  these  bonds.  They  cannot,  therefore,  be  void.  Marcy  v.  Township  of  Os- 
wego, supra.  Moreover,  it  appears  from  the  findings  of  the  court  that  at  the 
time  the  bonds  in  question  were  issued  a  levy  of  seventy-five  cents  on  every 
$100  valuation  of  the  taxable  property  of  the  county  would  produce  a  sum 
isufficient  to  pay  the  ordinary  expenses  of  the  county,  and  leave  a  surplus  of 
over  $7,000  to  be  applied  to  the  payment  of  the  bonds,  and  that  at  the  com- 
mencement of  this  suit  such  annual  surplus,  by  reason  of  the  increase  in  the 
taxable  property  of  the  county,  would  amount  to  nearly  $15,000, —  a  sum 
almost  sufficient  to  pay  the  judgment  rendered  in  this  case.  So  that  the  de- 
fense now  under  consideration  is  reduced  to  this:  that  because  the  whole  judg- 
ment cannot  be  at  once  collected,  there  should  be  no  judgment  at  all. 

But  it  nowhere  appears  in  the  record  that  the  county  has  not  ample  means 
out  of  which  the  judgment  could  be  collected  besides  its  revenues  derived  from 
taxation.    We  know  from  the  record  that  the  county  at  one  time  owned 
$80,000  of  the  stock  of  the  Decatur,  Sullivan  &  Mattoon  Kailroad  Company, 
and  it  does  not  appear  that  it  is  not  still  the  owner  of  this  stock,  and  that  it  may 
not  now  be  subjected  to  the  payment  of  the  judgment  recovered  in  this  case^ 
or  that  the  county  may  not  have  other  similar  assets  sufficient  to  pay  all  its 
debts.    Therefore,  even  if  the  county,  by  reason  of  the  limit  on  its  taxing 
power,  could  not  levy  a  tax  to  pay  these  bonds,  nevertheless,  they  having  been 
authorized,  the  holder  is  entitled  to  judgment  on  them,  and  to  collect  it  out  of 
any  property  of  the  county  which  could  be  subjected  to  the  payment  of  its 
debts.     Whether  the  indebtedness  evidenced  by  the  bonds  which  are  the  basis 
of  this  suit  falls  within  the  exception  of  section  8,  article  9,  of  the  constitution, 
of  Illinois,  so  that  taxation  for  their  payment  is  without  limit,  is  a  question 
which  does  not  necessarily  arise  upon  this  record,  and  which  we  are  not  now 
required  to  decide.    We  are  of  opinion  that  there  is  no  valid  defense  against 
a  recovery  on  the  coupons  sued  on.    The  people  of  the  county  almost  unani- 
mously voted  for  the  issue  of  the  bonds.    The  conditions  upon  which  the  do- 
nations were  made  were  fully  performed.    The  railroads  which  they  were 
intended  to  aid  were  completed  and  in  use  before  they  were  executed,  and  they 
were  regularly  and  honestly  issued  by  the  public  officers  charged  with  that 
duty.    They  are  in  the  hands  of  hatiajflde  holders  for  value.    Common  honesty 
demands  that  the  county  should  apply  its  available  means  to  their  payment^ 
^nd  there  is  no  obstacle  to  a  recovery  upon  the  coupons. 

JtidamerU  (ijffirmeeL 
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WEIGHTMAN  v.  CLARK. 
(18  Otto,  25e-261.    1890.) 

Appeal  from  TT.  S.  Circuit  Court,  Southern  JJistriot  of  Illinois. 
Opinion  by  Waite,  C.  J. 

Statement  of  Facts. —  By  the  constitution  of  Illinois,  adopted  in  1848,  coun- 
ties were  recognized  as  existing  political  subdivisions  of  the  state,  and  the  gen- 
eral assembly  was  authorized  to  provide  by  a  general  law  for  a  township 
organization,  under  which  any  county  might  come,  whenever  a  majority  of  the 
voters  should,  at  any  general  election,  so  determine.  If  a  county  did  adopt  a 
township  organization,  the  management  of  its  fiscal  affairs  by  the  county  court 
might  be  dispensed  with,  and  the  business  of  the  county  transacted  in  such 
manner  as  the  general  assembly  should  provide.  Art.  7,  sec.  6.  Under  the  au- 
thority of  this  provision  of  the  constitution,  an  act  was  passed  by  the  general 
assembly  authorizing  such  an  organization,  by  which  townships  could  be  estab- 
lished and  made  bodies  corporate,  with  certain  defined  governmental  powers. 
Gross,  Stat.  1869,  p.  741.  By  another  statute  each  congressional  township  in 
the  state  was  '^  established  a  township  for  school  purposes."  Id.,  p.  691.  The 
business  of  such  a  township  was  to  be  done  by  three  trustees,  to  be  elected  from 
time  to  time  by  the  legal  voters  of  the  township,  and  who  were  made  ^^a  body 
politic  and  corporate  by  the  name  and  style  of  '  trustees  of  schools  of  town- 
ship   ^  range ,'  according  to  the  number."    The  powers  of  these  trustees 

related  exclusively  to  the  business  of  the  public  schools  in  the  township.  They 
had  authority  to  lay  off  the  township  into  school  districts  and  apportion  the 
school  funds,  and  were  charged  with  certain  other  duties  connected  with  school 
affairs  and  school  lands  within  their  jurisdiction.  They  had  no  power  to  levy 
taxes.  That  was  to  be  done  by  the  directors  of  the  several  school  districts 
which  should  be  created. 

Article  9,  section  5,  of  the  constitution  of  1848  is  as  follows:  " The  corporate 
authorities  of  counties,  townships,  school  districts,  cities,  towns  and  villages 
may  be  vested  with  power  to  assess  and  collect  taxes  for  corporate  purposes; 
such  taxes  to  be  uniform  in  respect  to  persons  and  prof)erty  within  the  jurisdic- 
tion of  the  body  imposing  the  same.  And  the  general  assembly  shall  require 
that  all  the  property  within  the  limits  of  municipal  corporations,  belonging  to 
individuals,  shall  be  taxed  for  the  payment  of  debts  contracted  under  authority 
of  law." 

The  Illinois  Farmers'  Bailroad  Company  was  incorporated  February  28, 1867, 
and  by  an  amendment  to  its  charter,  passed  April  15,  1869,  the  following  pro- 
visions were  made :  '^  Sec.  2.  It  shall  be  lawful  for  the  corporate  authorities  of 
the  towns,  townships,  cities  and  counties  through  which  said  road  shall  pass,  to 
take  stock  in  the  said  company ;  and  shall  also  be  empowered  to  make  assessments, 
levy  taxes  and,  collect  the  same  in  the  manner  in  which  the  said  several  towns, 
townships,  cities  and  counties  assess  and  collect  taxes,  for  the  purpose  of  paying 
the  said  assessments  on  the  subscriptions  to  the  said  stock  or  the  interest  accru- 
ing thereon,  and  the  said  towns,  townships,  cities  and  counties  may  issue  bonds, 
bearing  interest,  at  any  point  they  may  designate,  either  within  or  without  the 
state  of  Illinois,  at  a  rate  not  exceeding  ten  per  cent,  per  annum,  payable  an- 
nually or  semi-annually,  as  they  may  elect:  Provided,  that  the  said  townships, 
cities  or  towns  shall  not  subscribe  U>  the  stock  of  the  said  company  without 
submitting  the  said  proposed  subscription  to  a  vote  of  the  legal  voters  of  their 
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respective  towns,  townships  or  cities,  thirty  days'  notice  of  which  shall  be 
given,  elections  held  and  returns  made  as  provided  by  the  general  election  laws 
of  this  state:  And  provided  further^  that  no  such  bonds  shall  issue,  nor  shall 
any  interest  be  payable  thereon  or  accrue  until  said  road  is  completed  through  the 
said  town,  township,  city  or  county:  And  provided  furthevy  that  the  subscrip- 
tions on  the  part  of  the  said  counties  shall  not  be  for  a  sum  exceeding  $2,000 
per  mile  of  the  line  of  the  said  road  in  the  said  counties. 

'^Seo.  3.  In  counties  not  under  township  organization  it  shall  be  lawful  for 
the  trustees  pf  schools  to  make  subscriptions  for  their  respective  townships,  and 
idsue  bonds  as  provided  in  the  preceding  section ;  and  for  the  purpose  of  paying 
the  said  subscriptions  or  bonds,  or  the  interest  thereon,  shall  levy  a  tax,  not  ex- 
ceeding the  rate  of  one  per  cent,  per  annum,  upon  the  taxable  property  of  their 
respective  townships,  and  shall,  through  their  treasurer,  certify  the  said  assess- 
ment to  the  clerk  of  the  county  court  of  their  respective  counties,  and  it  shall 
be  the  duty  of  the  said  clerk  of  the  county  court  to  carry  out  the  tax  so  as- 
sessed upon  the  collector's  book ;  and  the  amount  so  raised  by  taxation  shall 
remain  in  the  hands  of  the  treasurer  of  the  proper  county,  and  shall  be  em- 
ployed by  him  in  paying,  first,  the  interest  due  on  the  said  bonds,  and  then  the 
principal,  if  any  funds  shall  remain  in  his  hands,  and  for  no  other  purpose." 

The  county  of  Morgan,  through  which  the  road  of  this  company  passed,  was 
not  under  township  organization,  and  on  the  1st  of  February,  1870,  at  an  elec- 
tion called,  the  voters  of  congressional  township  No.  14  N.,  of  range  9  W.  of 
the  third  principal  meridian,  within  that  county,  voted  to  subscribe  to  the 
stock  of  the  company  in  accordance  with  the  provisions  of  section  3  of  the 
amended  charter.  Upon  the  authority  of  this  vote  the  trustees  of  schools  of 
the  township  made  the  subscription  and  issued  thirty-two  bonds  of  $1,000  each, 
bearing  date  October  1,  1870,  to  make  the  required  payment.  These  bonds 
were  afterwards  registered  with  the  auditor  of  public  accounts,  and  upon  his  cer- 
tificate to  the  clerk  of  the  county  court  of  Morgan  county,  taxes  were  levied 
pn  the  taxable  property  in  the  township  to  meet  the  interest  as  it  fell  due.  In 
this  way  the  interest  for  the  years  1871, 1872,  1873  and  1874  was  paid;  but  in 
1875  the  tax-payers  of  the  township  commenced  this  suit  in  a  state  court  to  en- 
join any  further  taxation  to  meet  the  bonds,  on  the  ground  that  there  was  no 
authority  in  law  either  for  the  subscription  or  the  issue  of  the  bonds.  That 
suit  was  transferred  by  the  bondholders  from  the  state  court  to  the  circuit 
court  of  the  United  States  for  the  southern  district  of  Illinois,  where,  on  final 
hearing,  the  prayer  of  the  tax-payers,  complainants,  was  granted.  To  reverse 
that  decree  this  appeal  was  taken. 

§  897.  The  conetiiution  of  Illinois  limits  the  power  of  the  legidature  to 
authorize  municipal  tax(Uian. 

It  is  clear  that  article  9,  section  5,  of  the  constitution  is  a  limitation  on  the 
power  of  the  legislature  to  authorize  taxation  by  public  corporations  or  the  po- 
litical subdivisions  of  the  state.  The  supreme  court  of  the  state' has  uniformly 
so  decided.  Johnson  v.  Campbell,  49  IlL,  316 ;  Harward  v.  St.  Clair  Drainage 
Ca,  51  id.,  130;  Madison  County  v.  People,  58  id.,  456.  The  same  court  also 
decided,  in  Trustees,  etc.,  v.  People,  63  id.,  299 ;  People  v.  Dupuyt,  71  id.,  651, 
and  People  v.  Trustees  of  Schools,  78  id.,  136,  that  statutes  substantially  like 
the  one  now  under  consideration  were  unconstitutional,  and  consequently  void, 
because  the  tax  required  was  not  for  a  corporate  purpose.  It  is  conceded  that 
if  these  decisions  are  to  be  followed,  the  judgment  below  was  right. 
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§  898.  A  congressiorud  township  of  land  is  not  a  municipal  stiMivision  of  a 
counitfy  and  cannot  issue  bonds  in  aid  (f  railroads. 

The  first  of  these  cases  was  decided  at  the  January  term,  1872,  and  the 
court  then  took  occasion  to  say  it  was  the  first  instance  in  which  the  right  of 
the  trustees  of  schools  to  embark  in  railroad  enterprises  had  been  brought  to 
their  attention.    The  law  then  under  consideration,  like  the  one  here,  was  not 
passed  until  1869;  and  we  infer  from  this  and  other  circumstances  that  such 
legislation  had  not  been  common  in  the  state  before  that  time.    The  decisions 
since  on  the  same  question  have  all  been  one  way ;  and  this  of  itself  would 
make  it  highly  improper  for  us  to  depart  from  them,  unless  they  were  clearly 
wrong.    As  a  rule,  we  treat  the  construction  which  the  highest  court  of  a 
state  has  given  a  statute  of  the  state  as  part  of  the  statute  itself.    It  is  only 
when,  by  giving  such  construction  a  retroactive  eflfect,  it  will  invalidate  con-, 
tracts  which,  in  our  opinion  were  lawfully  made,  that  wo  disregard  them. 
Here,  however,  we  find  nothing  of  the  kind.    Taxation  by  municipal  or  public 
corporations  must  be  for  a  corporate  purpose.    It  is  not  always  easy  to  decide 
whether  a  certain  kind  of  tax  is  within  or  without  this  limitation;  but  we 
think  it  may  be  safely  said  that,  as  a  general  rule,  a  corporate  purpose  must  bo 
some  purpose  which  is  germane  to  the  general  scope  of  the  object  for  which 
the  corporation  was  created.     Such  we  understand  to  be  the  effect  of  the  Illi- 
nois decisions  which  are  collected  and  commented  on  in  Hackett  v.  Ottawa,  99 
U.  S.,  86  (§§  1160-61,  infra).    A  congressional  township  is  one  of  the  princi- 
pal subdivisions  which  congress  has  provided  for  in  the  survey  of  the  public 
lands  of  the  United  States  for  the  purposes  of  entry  and  sale.    It  is  not  neces- 
sarily a  political  subdivision  of  a  state  or  of  a  county.    When  Illinois  was  ad- 
mitted into  the  Union,  section  numbered  sixteen  in  every  surveyed  township,  or 
its  equivalent,  if  the  section  had  before  that  time  been  sold  or  otherwise  dis- 
posed of,  was  granted  the  state  '^  for  the  use  of  the  inhabitants  of  such  town- 
ship, for  the  use  of  schools."    3  Stat.,  430,  c.  67,  sec.  6.    It  was  eminently 
proper,  therefore,  that  the  state  should  make  these  donations  the  points  around 
which  the  public  school  system  should  be  organized.    Hence  the  congressional 
or  original  surveyed  townships  were  made  public  corporations  for  that  purpose, 
and  apparently  for  that  alone.    Taxation  for  school  purposes  only  would  be 
germane  to  such  corporations,  and  no  one  would  or  could  reasonably  suppose 
that  they  were  created  for  managing  the  general  affairs  of  a  political  subdi- 
vision of  the  state.    As  was  very  properly  said  in  People  v.  Trustees  of  Schools, 
supraj  ^*  their  creation  is  purely  to  aid  in  the  great  scheme  of  accomplishing 
universal  education."    They  are  pre-eminently  public  school  corporations,  and 
in  the  absence  of  legislative  power  under  the  constitution  can  no  more  tax  the 
people  to  build  railroads  than  an  ordinary  school  district  or  an  incorporated 
academy  can  use  its  funds  in  that  way.    A  railroad  may  help  the  people  in  a 
school  district,  but  it  can  hardly  be  said  that  the  construction  of  a  railroad  is  a 
school   purpose.     The  existence   of  railroads   may,  and    undoubtedly   will, 
make  schools  more  necessary,  and  school  property  more  valuable;  but  the 
construction  of    railroads  is  not  necessary  either  to  the  establishment  or 
maintenance  of  schools.    Eailroads  are  the  effect  rather  than  the  cause  of 
schools. 

Congressional  townships  under  the  name  of  the  "trustees  of  schools"  were 
incorporated  for  "  school  purposes  "  only.  So  the  act  of  incorporation  in  terms 
declares.    Taxation  by  the  corporate  authorities,  therefore,  on  persons  and 
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property  within  the  jarisdiction  of  such  a  township,  to  build  railroads,  is  not 
taxation  for  a  corporate  purpose,  and  the  decree  below,  which  followed  the  de- 
cisions of  the  state  court,  was  consequently  right. 

Decree  affirmed. 

HARSHMAN  v,  BATES  COUNTY. 
(2  Otto,  56^-575.    1875.) 

Error  to  U.  S.  Circuit  Court,  Western  District  of  Missouri. 

Opinion  by  Mr.  Justice  Bradley. 

Statement  of  Facts. —  This  is  an  action  brought  to  recover  the  amount  dae 
on  certain  coupons  attached  to  bonds  of  Bates  county,  Mo.,  issued  at  the  re- 
quest and  on  account  of  Mount  Pleasant  township  in  said  county,  in  payment 
of  a  subscription,  on  behalf  of  the  township,  to  the  capital  stock  of  the  Lexing- 
ton, Lake  &  Gulf  Bailroad  Company.  The  subscription  was  made  under  a  law 
of  Missouri,  called  the  "  Township  Aid  Act,"  passed  in  1868,  by  which,  on  the 
application  of  twenty-five  tax-payers  and  residents  of  any  township,  for  election 
purposes,  in  any  county,  the  county  court  may  order  an  election  to  be  held  in 
such  township  to  determine  whether  and  on  what  terms  a  subscription  to  any 
railroad  to  be  built  in  or  near  the  township  shall  be  made ;  and  if  two-thirds  of 
the  qualified  voters  of  the  township,  voting  at  such  election,  are  in  favor  of  the 
subscription,  the  county  court  shall  make  it  in  behalf  of  the  township,  and  if 
bonds  are  proposed  to  pay  the  subscription,  the  court  shall  issue  such  bonds  in 
the  name  of  the  county,  but  to  be  provided  for  by  the  township. 

§  899.  Provision  of  Missouri  constitution  restricting  legislation  empowering 
counties^  cities  or  towns  to  aid  corporations^  etc.^  extended  hy  implication  to  town- 
ships, {a) 

It  is  contended  that  this  law  is  repugnant  to  the  fourteenth  section  of  article 
11  of  the  constitution  of  Missouri,  adopted  in  1865,  by  which  it  is  declared 
that  ^'  the  general  assembly  shall  not  authorize  any  oountgy  city  or  town  to  be- 
come a  stockholder  in,  or  to  loan  its  credit  to,  any  company,  association  or  cor- 
poration, unless  two-thirds  of  the  qualified  voters  of  such  county,  city  or  town, 
at  a  regular  or  special  election  to  be  held  therein,  shall  assent  thereto."  Now, 
the  law  of  1868  only  requires  the  assent  of  two-thirds  of  the  qualified  voters 
who  vote  at  such  election.  This  is  certainly  a  broad  diJSTerence,  and  if  the  con- 
stitutional restriction  extends,  by  implication,  to  townships  as  well  as  to  coun- 
ties, cities  and  towns,  an  election  not  conforming  to  the  requirements  of  the 
constitution  would  be  invalid  and  confer  no  authority  to  make  a  subscription. 
The  petition  in  this  case  only  alleges  that  two-thirds  of  the  qualified  voters  voting 
at  the  election  voted  in  favor  of  the  subscription,  which  does  not  satisfy  the  de- 
mands of  the  constitution.  The  question,  therefore,  arises,  whether  townships 
are  within  the  restriction  of  the  constitutional  provision.  A  township  is  a  dif- 
ferent thing  from  a  town  in  the  organic  law  of  Missouri ;  the  latter  being  an 
incorporated  municipality,  the  former  only  a  geographical  subdivision  of  a 
county.  As  said  in  The  State  v,  Linn  County  Court,  44  Mo.,  610,  "  it  has  no 
power  by  itself  to  make  independent  contracts,  or  to  become  bound  in  its  sep- 
arate capacity.  The  law  has  not  invested  it  with  that  power.  It  forms  an 
integral  part  of  the  county,  and  the  county  to  a  certain  extent  controls  and 

acts  for  it."    That  the  framers  of  the  constitution  intended  to  require  the 

.  ■         .  . 

(a)  See  County  of  Cass  v.  Johnston,  H  901-008,  infra^  where  the  ruling  on  the  constitutional  question  is  orw- 
ruled. 

422 


POWERS  OF  CORPORATIONS.  §900* 

assent  of  two-thirds  of  all  the  qualified  voters  of  a  "county,  city  or  town,"  as  a 
prerequisite  to  a  subscription  to  a  railroad  or  other  company,  and  did  not  intend 
the  same  thing  with  regard  to  townships,  seems  almost  absurd.  It  was  un- 
doubtedly supposed  that  every  case  was  provided  for.  The  thirteenth  section  of 
article  11  declared  that  the  credit  of  the  state  should  not  be  given  or  used  in 
aid  of  corporations ;  the  fourteenth  section  then  imposes  the  restriction  referred 
to  with  regard  to  counties,  cities  and  towns.  This  specification  embraced  every 
political  organization  which  could  be  supposed  capable  of  making  a  subscrip- 
tion. To  contend  that  the  mere  subdivision  of  counties  into  townships  enabled, 
the  legislature  to  defeat  the  constitutional  provision  is  to  ignore  the  manifest 
intention  and  spirit  of  that  instrument.  It  cannot  be  possible  that  it  was  in- 
tended to  restrict  the  legislature  as  to  counties,  and  not  to  restrict  it  as  to  mere 
sectional  portions  of  counties.  Had  counties  alone  been  mentioned,  there 
might  have  been  no  restriction  as  to  cities  and  towns,  because  they  are  separate 
and  distinct  organizations,  corporate  in  character,  and  often  clothed  with  legis- 
lative functions.  But  in  Missouri,  in  1865,  when  the  constitution  was  adopted, 
a  township  had  no  corporate  character;  but,  as  before  stated,  was  a  mere  geo- 
graphical section  of  a  county,  partitioned  off  for  purposes  of  local  convenience 
in  the  matter  of  elections  and  a  few  other  things.  They  had  no  power  to  act 
as  corporate  bodies.  If  the  legislature  could  clothe  these  geographical  portions 
of  a  county  with  power  to  subscribe  to  stock  companies  at  all,  it  certainly 
could  not  set  at  naught  the  constitutional  requirement  of  the  people's  consent 
thereto.  The  court  below  did  not  decide  the  case  on  this  ground,  probably  in 
consequence  of  certain  decisions  of  the  state  courts  which  were  deemed  incon- 
sistent with  it.  But  we  are  not  aware  of  any  decisions  of  those  courts  which 
hold  that  the  constitutional  restriction  in  question  could  be  ignored  with  regard 
to  townships,  any  more  than  with  regard  to  counties,  cities  or  towns. 

§  900.  If  a  townahip  vote  a  subscription  to  one  company,  which  subsequently 
by  consolidation  with  another  forms  a  thh*d  company,  the  subscription  to  the 
latter  is  not  authorized. 

Another  objection  to  the  validity  of  the  subscription  for  which  the  bonds 
were  given  in  this  case  is,  that  the  township  voted  a  subscription  to  one  com- 
pany and  the  county  court  subscribed  to  another.  This  is  sought  to  be  justified 
oa  the  ground  that  the  former  company  became  consolidated  with  another, 
thereby  forming  a  third,  to  whose  stock  the  subscription  was  made.  This  con* 
solidation  was  effected  under  a  law  of  Missouri  authorizing  consolidations, 
and  declaring  that  the  company  formed  from  two  companies  should  be  entitled 
to  all  the  powers,  rights,  privileges  and  immunities  which  belong  to  either;  and 
it  is  contended  that  this  provision  of  the  law  justified  the  county  court  in  mak* 
ing  the  subscription,  without  further  authority  from  the  people  "Of  the  town- 
ship. But  did  not  the  authority  cease  by  the  extinction  of  the  company  voted 
for?  No  subscription  had  been  made.  No  vested  right  had  accrued  to  the 
oompany.  The  case  of  The  State  v.  Linn  County  Court,  supra,  only  decides 
that,  if  the  county  court  refuses  to  issue  bonds  after  making  a  subscription,  a 
mandamus  will  lie  to  compel  it  to  issue  them.  There  the  authority  had  been 
executed,  and  a  right  had  become  vested.  But,  so  long  as  it  remains  unexe- 
cuted, the  occurrence  of  any  event  which  creates  a  revocation  in  law  will 
extinguish  the  power.  The  extinction  of  the  company  in  whose  favor  the  sub- 
scription was  authorized  worked  such  a  revocation.  The  law  authorizing  the 
consolidation  of  railroad  companies  does  not  change  the  law  of  attorney  and 
constituent.    It  may  transfer  the  vested  rights  of  one  railroad  company  to  aok 
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other,  upon  a  consolidation  being  effected ;  but  it  does  not  continue  in  existence 

powers  to  subscribe  for  stock  given  by  one  person  to  another,  which,  by  the 

general  law,  are  extinguished  by  such  a  change.    It  does  not  pi^fess  to  do  so^ 

And  we  think  that  it  does  not  do  so  by  implication.    As  sufficient  notice  of 

these  objections  is  contained  in  the  recitals  of  the  bonds  themselves  to  put  the 

holder  on  inquiry,  we  think  that  there  was  no  error  in  the  judgment  of  the 

circuit  court. 

Judgment  affirmed. 

CK)UNTY  OF  CASS  v.  JOHNSTON. 
(6  Otto,  880-872.    1877.) 

Erroe  to  U.  S.  Circuit  Court,  Western  District  of  Missouri. 

Statement  of  Facts. —  Johnston  sued  Cass  county,  of  Missouri,  as  trustee 
for  Camp  Branch  township,  upon  overdue  coupons  of  bonds  issued  by  that 
county  under  the  "  Township  Aid  Act."  The  answer  of  the  county  denied  the 
validity  of  the  bonds  because  two-thirds  of  the  qualified  voters  of  the  town- 
ship did  not  vote  in  favor  of  the  bonds,  although  more  than  two-thirds  of  them 
voted  at  the  election.  There  was  a  demurrer  to  the  answer,  which  was  sus- 
tained,, and  judgment  rendered  against  the  county. 

§  901  •  The  "  Township  Aid  Act "  of  Missouri  authorizing  townships  to  vote  aid 
to  railroads  is  hdd  constitutional. 

Opinion  by  Watte,  C.  J. 

The  first  question  presented  for  our  determination  in  this  case  is  whether  the 
"  Township  Aid  Act "  of  Missouri  is  repugnant  to  article  11,  section  14  of  the  con- 
stitution of  that  state,  inasmuch  as  it  authorizes  subscriptions  by  townships  to 
the  capital  stock  of  railroad  companies  whenever  two-thirds  of  the  qualified 
voters  of  the  township  voting  at  an  election  called  for  that  purpose  shall  vote 
in  favor  of  the  subscription,  while  the  constitution  prohibits  such  a  subscription 
^'  unless  two-thirds  of  the  qualified  voters  of  the  .  .  .  town,  at  a  regular 
or  special  election  to  be  held  therein,  shall  assent  thereto." 

In  Harshman  v.  Bates  County,  92  U.  S.,  569  (§§  899,  900,  supra),  we  inci- 
dentally decided  the  act  to  be  unconstitutional;  but  the  point  then  specially  in 
controversy  was  as  to  the  applicability  of  this  constitutional  prohibition  to 
township  organizations.  It  was  impliedly  conceded  upon  the  argument  that, 
if  the  constitution  did  apply,  the  law  could  not  be  sustained ;  and  we  accepted 
this  concession  as  truly  stating  the  law  of  Missouri.  Now,  however,  the  ques- 
tion is  directly  presented  whether  the  provisions  of  the  constitution  and  the 
statute  are  not  substantially  the  same.  On  the  one  hand,  it  is  contended  that 
the  constitution  requires  the  actual  vote  of  two-thirds  of  the  qualified  voters  of 
the  township  in  favor  of  the  subscription ;  and,  on  the  other,  that  the  i^equisite^ 
assent  is  obtained  if  two-thirds  of  those  voting  at  the  prescribed  election  shall 
vote  to  that  effect.  The  supreme  court  of  Missouri  has  often  been  called  upon 
to  construe  and  give  effect  to  this  statute,  and  has  never  in  a  single  instance 
expressed  a  doubt  as  to  its  validity.  The  first  case  was  that  of  The  State  v. 
Linn  County,  44  Mo.,  504,  decided  in  1869,  the  year  after  the  law  was  passed. 
That  was  an  application  for  a  mandamus  to  compel  the  county  court  to  issue 
bonds  upon  a  subscription  made  pursuant  to  a  vote  under  the  law;  and  it  was. 
contended  that  the  act  was  repugnant  to  article  11,  section  14  of  the  constitu- 
tion, because  the  bonds  to  be  issued  were  the  bonds  of  the  county  and  not  of  the 
township,  and  the  voters  of  the  county  had  not  given  their  assent;  but  the 
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court  held  that  they  were  the  bonds  of  the  to%ynship,  and  granted  the  writ 
Following  this  are  the  cases  of  Kanney  v,  Baeder,  50  Mo.,  600;  McPike  v. 
Pen,  51  id.,  63,  decided  in  1872;  State  v.  Cunningham,  51  id.,  479;  Rubey  v. 
Shain,  54  id.,  207,  decided  in  1873;  State  v.  Bates  County,  57  id.,  70,  decided 
in  1874;  State  u  Clarkson,  59  id.,  149,  decided  in  1875;  State  v.  Daviess 
County,  64  id.,  31;  and  State  v.  Cooper  County,  id.,^170,  decided  in  1876, —  in 
all  of  which  the  act  was  in  some  form  brought  under  consideration,  and  in  no 
one  was  there  a  suggestion  of  its  unconstitutionality  by  either  court  or  counsel. 
It  is  true  that  the  objection  now  made  to  the  law  was  in  no  case  presented 
or  considered;  but  this  is  suflSciently  explained  by  the  fact  that  in  other  cases 
a  construction  adverse  to  such  a  position  had  been  given  to  language  similar  to 
that  employed  in  the  constitutional  prohibition.    In  State  v.  Winkelmeier,  35 
id.,  103,  decided  in  1864,  just  previous  to  the  adoption  of  the  constitution, 
under  a  law  which  empowered  the  city  authorities  of  St.  Louis  to  grant  per- 
mission for  the  opening  of  establishments  for  the  sale  of  refreshments  on  any 
day  in  the  week,  '^  whenever  a  majority  of  the  legal  voters  of  the  city  "  author- 
ized them  to  do  so,  it  was  held  that  tiiere  must  be  a  majority  of  the  voters  par- 
ticipating in  the  election  at  which  the  vote  was  taken,  and  not  merely  a  majority 
of  those  voting  upon  that  particular  question.    The  judge  who  delivered  the 
opinion  of  the  court  did,  indeed,  say :     '^  The  act  expressly  requires  a  majority 
of  the  legal  voters ;  that  is,  of  all  the  legal  voters  of  the  city,  and  not  merely 
of  all  those  who  at  a  particular  time  choose  to  vote  upon  the  question."    But 
this  must  be  read  in  connection  with  what  follows,  where  it  is  said  that  ^^  it 
appeared  that  more  than  thirteen  thousand  voters  participated  in  that  election, 
and  that  only  five  thousand  and  thirty-five  persons  voted  in  favor  of  giving  to 
the  city  authority,    .    .    .    and  two  thousand  and  one  persons  voted  against 
it.    .    .     »    It  is  evident  that  the  vote  of  five  thousand  out  of  thirteen  thousand 
is  not  the  vote  of  a  majority."    Taking  the  opinion  as  a  whole,  it  is  apparent 
that  there  was  no  intention  of  deciding  that  resort  must  be  had  elsewhere  than 
to  the  records  of  the  election  at  which  the  vote  was  taken  to  ascertain  whether 
the  requisite  majority  had  been  obtained.    But,  however  this  may  be,  in  1866  a 
similar  question  was  presented  to  the  same  court  in  State  v.  Mayor  of  St. 
Joseph,  37  id.,  270.    There  it  was  provided  that  the  mayor  and  council  of  St. 
Joseph  should  cause  all  propositions  "  to  create  a  debt  by  borrowing  money  "  to 
be  submitted  "  to  a  vote  of  the  qualified  voters  of  the  city,"  and  that  in  all  such 
oases  it  should  require  "two-thirds  of  such  qualified  voters  to  sanction  the 
same."    A  proposition  to  borrow  money  for  the  improvement  of  streets  was 
submitted  to  a  vote  of  the  voters  at  an  election  called  for  that  purpose,  and 
resulted  in  a  majority  in  favor  of  the  measure.    The  mayor  declined  signing 
the  necessary  bonds,  because  "  he  was  in  doubt  whether  the  matter  was  to  be 
determined  by  two-thirds  of  all  the  votes  polled  at  the  special  election,  or  by 
two-thirds  of  all  the  voters  resident  in  the  city,  absolutely,  whether  voting  or 
not."     Thereupon  a  suit  was  instituted  to  settle  this  question,  and  to  compel  the 
mayor,  by  mandamus^  to  issue  the  bonds.     In  giving  its  decision,  the  court 
said :  ''  Wo  think  it  was  sufficient  that  two-thirds  of  all  the  qualified  voters  who 
voted  at  the  special  election,  authorized  for  the  express  purpose  of  determining 
that  question,  on  public  notice  duly  given,  voted  in  favor  of  the  proposition. 
This  was  the  mode  provided  by  law  for  ascertaining  the  sense  of  the  qualified 
voters  of  the  city  upon  that  question.    There  would  appear  to  be  no  other  prac- 
ticable way  in  which  the  matter  could  be  determined."     The  writ  of  inandamxis 
was  accordingly  issued.    The  same  year  the  question  came  up  again  in  State  v^ 
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Binder,  38  id.,  450.  In  that  case  the  point  arose  under  the  refreshment  act  of 
St.  Louis,  which  was  considered  in  State  v,  Winkelmeier.  It  appeared  that  the 
authority  to  grant  the  permission  in  question  was  given  at  a  special  election 
called  for  that  purpose,  and  that  out  of  a  vote  of  seven  thousand  and  eighty- 
five,  five  thousand  and  fifty-one  were  in  favor  of  the  grant,  and  two  thousand 
and  thirty -four  against  it.  The  cases  of  State  v.  Winkelmeier  and  State  v.  St. 
Joseph  were  both  referred  to ;  and,  after  quoting  from  the  opinion  in  the  latter 
case,  it  was  said:  ^' We  think  the  case  made  here  comes  within  the  reasoning 
and  the  principles  of  that  decision,  namely,  that  an  election  of  this  kind,  author- 
ized for  the  very  purpose  of  determining  that  question,  on  public  notice  duly 
given,  was  the  mode  contemplated  by  the  legislature,  as  well  as  by  the  law,  for 
ascertaining  the  sense  of  the  legal  voters  upon  the  question  submitted,  and  that 
there  could  not  well  be  any  other  practicable  way  in  which  such  a  matter  could 
be  determined."  These  decisions  had  all  been  made,  and  had  never  been  ques- 
tioned, when  the  act  of  1868,  now  under  consideration,  was  passed.  They  were 
also  in  force,  as  evidence  of  the  law  of  the  state,  when  the  bonds  in  controversy 
were  issued ;  and,  so  far  as  we  are  advised,  there  has  been  no  disposition  since 
on  the  part  of  the  courts  of  the  state  to  modify  them.  In  State  v.  Sutterfield, 
54  id.,  391,  the  question  was  as  to  the  construction  of  another  clause  in  the  con- 
stitution ;  and  the  decision  was  placed  expressly  on  the  ground  of  a  difference 
between  the  two  provisions.  That  court  has  in  the  strongest  language  inti- 
mated its  unwillingness  to  interfere  with  its  previous  adjudications  when  prop- 
erty has  been  acquired  or  money  invested  under  them.  Smith  v.  Clark  County, 
id.,  58 ;  State  v.  Sutterfield,  supra. 

§  902.  All  qualified  voters  not  voting  are  presumed  to  vote  with  the  majority 
of  those  who  do  vote^  at  an  election  for  township  aid  bonds. 

In  St.  Joseph  Township  v.  Eogers,  16  Wall,  644  (§§  1674-77,  infra),  this 
court  gave  the  same  construction  to  the  phrase  '^  a  majority  of  the  legal  voters 
of  a  township,"  as  used  in  an  Illinois  municipal  aid  statute;  and  Mr.  Justice 
Clifford,  in  delivering  the  opinion,  uses  this  language:  '^It  is  insisted  by  the 
plaintiff  that  the  legislature,  in  adopting  the  phrase  '  a  majority  of  the  legal 
voters  of  the  township,'  intended  to  require  only  a  majority  of  the  legal  voters 
of  the  township  voting  at  an  election  notified  and  held  to  ascertain  whether  the 
proposition  to  subscribe  for  the  stock  of  the  company  should  be  accepted  or 
rejected;  and  the  court  is  of  the  opinion  that  such  is  the  true  meaning  of 
the  enactment,  as  the  question  would  necessarily  be  ascertained  by  a  count  of 
the  ballot."  Among  other  authorities  cited  in  support  of  this  proposition  is  the 
case  of  State  v.  Mayor  of  St.  Joseph,  supra.  This  we  understand  to  be  the 
established  rule  as  to  the  effect  of  elections,  in  the  absence  of  any  statutory 
regulation  to  the  contrary.  All  qualified  voters  who  absent  themselves  from 
an  election  duly  called  are  presumed  to  assent  to  the  expressed  will  of  the 
majority  of  those  voting,  unless  the  law  providing  for  the  election  otherwise 
declares.  Any  other  rule  would  be  productive  of  the  greatest  inconvenience, 
and  ought  not  to  be  adopted  unless  the  legislative  will  to  that  effect  is  clearly 
expressed.  Louisville  &  Nashville  K.  Co.  v.  County  Court  of  Davidson,  1 
Sneed  (Tenn.),  638;  Taylor  v.  Taylor,  10  Minn.,  107;  People  v.  Warfield,  20 
III,  159;  People  i).  Garner,  47  id.,  246;  People  v.  Wiant,  48  id.,  263.  We  con- 
clude, therefore,  that  the  supreme  court  of  Missouri,  when  it  decided  the  case 
of  The  State  v.  Linn  County,  and  held  the  law  in  question  to  be  constitutional, 
did  not  overlook  the  objection  which  is  now  made,  but  considered  it  settled  by 
previous  adjudications.    That  case  is,  therefore,  to  be  considered  conclusive 
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upon  this  question  as  well  as  upon  that  which  was  directly  considered  and 
decided,  and,  as  a  rale  of  state  statutory  and  constitutional  construction,  is 
binding  upon  us.  It  follows  that  our  decision  in  Harshman  v.  Bates  County, 
in  80  far  as  it  declares  the  law  to  be  unconstitutional,  must  be  overruled. 

§  903.  It  is  no  objection  to  the  validity  of  township  bonds  that  the  railroad 
was  not  incorpoi*ated  until  the  day  of  election. 

It  is  further  insisted  that  the  bonds  sued  upon  are  invalid,  because  the  rail- 
road company  to  which  the  subscription  was  voted  was  not  incorporated  until 
the  day  of  the  election ;  and  Rubey  v.  Shain,  54  Mo.,  207,  is  cited  in  support  of 
this  objection.    That  case  only  decides,  if  it  is  to  be  regarded  as  authority, 
that  a  subscription  cannot  be  made  by  a  township  until  the  company  is  incor- 
porated, or,  rather,  that  township  subscriptions  cannot  be  used  to  bring  the 
company  into  existence.    They  are,  to  use  the  language  of  the  judge  in  his 
opinion,  not  to  be  made  the  ^'  nucleus  around  which  aid  is  to  be  gathered." 
Here  the  company  had  been  incorporated  when  the  subscription  was  made. 
The  decision  relied  upon,  therefore,  does  not  apply,  and  we  are  not  inclined  to 
extend  its  operation.    This  makes  it  unnecessary  to  inquire  whether  this  defense 
coold  be  maintained  as  against  an  innocent  holder. 
§  904.  An  action  upon  township  bonds  held  maintainable  against  the  county. 
It  is  finally  objected  that,  as  the  bonds  are  in  fact  the  bonds  of  the  town- 
ship, no  action  can  be  maintained  upon  them  against  the  county.    Without 
undertaking  to  decide  what  would  be  the  appropriate  form  of  proceeding  to 
enforce  the  obligation  in  the  state  courts,  it  is  sufficient  to  say  that  in  the  courts 
of  the  United  States  we  are  entirely  satisfied  with  the  conclusions  reached  by 
the  court  below,  and  that  a  judgment  may  be  rendered  against  the  county,  to 
be  enforced,  if  necessary,  by  mandamus  against  the  county  court  or  the  judges 
thereof,  to  compel  the  levy  and  collection  of  a  tax  in  accordance  with  the  pro- 
visions of  the  law  under  which  the  bonds  were  issued.    The  reasoning  of  the 
learned  circuit  judge  in  Jordan  v,  Cass  County,  3  Dill.,  185,  is  to  oar  mindB 
perfectly  conclusive  upon  this  subject,  and  we  content  ourselves  with  a  simple 

reference  to  that  case  as  authority  upon  this  point. 

Judgment  affirm^. 

Justices  Bradley  and  Miller  dissented,  the  former  contending,  in  a  brief 
opinion,  that  under  the  constitution  of  1865  a  subscription  was  not  valid,  ex- 
cept by  the  consent  of  a  majority  of  the  people  qualified  to  vote  in  the  district 
to  be  aflfected.  (Harshman  v.  Bates  Co.,  2  Otto,  569;  State  v.  Winkelmeier, 
35  Mo.,  103 ;  State  v.  Sutterfield,  54  Mo.,  391 ;  State  v.  Linn  Co.,  44  Mo.,  504, 
cited.) 

OGDEN  t7.  COUNTY  OF  DAVIESS. 
(12  Otto,  084-641.    1880.) 

Errob  to  U.  S.  Circuit  Court,  Western  District  of  Missouri. 

Opinion  by  Waite,  C.  J. 

Statement  of  Facts. —  On  the  4th  of  January,  1860,  the  general  assembly 
of  Missouri  incorporated  the  Platte  City  &  Des  Moines  Eailroad  Company, 
now,  by  statutory  change  of  name,  the  Chicago  &  Southwestern  Eailway 
Company.  Section  7  of  the  charter  is  as  follows :  **  Section  7.  Upon  the  pres- 
entation of  a  petition  of  the  president  and  directors  of  said  company  to  the 
county  court  of  any  county  through  which  said  road  may  be  located,  praying 
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that  a  vote  may  be  taken  in  any  strip  of  country  through  which  it  may  pass^ 
not  to  exceed  ten  miles  on  either  side  of  said  road ;  that  the  inhabitants  thereof 
are  desirous  of  taking  stock  in  said  road  and  of  voting  upon  themselves  a  tax 
for  the  payment  of  the  same, — it  shall  be  the  duty  of  said  county  court  to 
order  an  election  therein,  and  shall  prescribe  the  time,  place  and  manner  of 
holding  said  election ;  and  if  a  majority  of  the  taxable  inhabitants  shall  deter- 
mine in  favor  of  the  tax,  it  shall  be  the  duty  of  said  court  to  levy  and  collect 
from  them  a  special  tax,  which  shall  be  kept  separate  from  all  other  funds  and 
appropriated  to  no  other  purposes,  and  as  fast  as  collectied  shall  cause  the  same 
ta  be  paid  to  the  treasurer  of  said  company." 

On  the  4th  of  July,  1865,  a  new  constitution  of  Missouri  went  into  effect, 
section  14,  article  11,  of  which  is  as  follows:  "The  general  assembly  shall  not 
authorize  any  county,  city  or  town  to  become  a  stockholder  in,  or  to  loan  its 
credit  to,  any  company,  association  or  corporation,  unless  two-thirds  of  the 
qualified  voters  of  such  county,  city  or  town,  at  a  regular  or  special  election  to 
be  held  therein,  shall  assent  thereto." 

By  a{i  act  to  facilitate  the  construction  of  railroads,  passed  March  23, 1868^ 
municipal  townships  in  any  county  of  Missouri  were  authorized  to  subscribe, 
through  the  county  court  of  the  county,  to  the  stock  of  railroad  companies, 
with  the  assent  of  two-thirds  of  the  qualified  voters  of  the  township,  and  ta 
pay  their  subscriptions  with  bonds  in  the  name  of  the  county,  payable  out  of 
a  special  tax  to  be  levied  on  the  real  estate  of  the  township.  On  the  24th  of 
March,  1870,  the  general  assembly  amended  this  law  by  adding  the  following  as 
section  7:  "In  all  cases  where,  by  the  provisions  of  the  charter  of  any  rail- 
road company  organized  under  the  laws  of  this  state,  the  taxable  inhabitants 
of  a  portion  of  a  municipal  township  of  any  county  in  this  state  have  voted, 
or  may  hereafter  vote,  to  take  stock  in  such  railroad  company,  they  are  hereby 
declared  entitled  to,  and  shall  have,  all  the  privileges,  rights  and  benefits  in 
said  act  conferred  upon  counties  or  townships,  and  the  county  court  of  such 
county  shall  exercise  the  same  powers  and  perform  the  same  duties  in  issuing 
bonds,  levying,  collecting  and  paying  over  the  taxes  which  it  is  required  to  in 
the  case  of  a  county  or  township  under  the  provisions  of  said  act:  Providedy 
however y  that  no  part  of  such  township  outside  the  limits  of  the  district  voting 
shall  be  taxed  to  pay  any  of  the  bonds  or  coupons  so  issued  by  the  county 
court.     This  act  shall  take  effect  from  its  passage." 

♦After  the  passage  of  this  act  the  Daviess  county  court,  on  the  petition  of  the 
Chicago  &  Southwestern  Railway  Company,  ordered  an  election  on  the  21st 
day  of  June,  1870,  to  obtain  the  assent  of  the  "taxable  inhabitants  living- 
within  a  strip  of  five  miles  on  each  side  of  the  line  of  said  railway  to  be  built 
through  the  county  of  Daviess,  ...  to  the  subscription  by  the  county  of 
Daviess,  for  and  on  behalf  of  the  taxable  inhabitants  of  said  strip,  of  the  sum 
of  $60,000  of  the  capital  stock  of  said  railway  company,  on  such  terms  and 
conditions  as "  the  court  "  should  deem  proper."  Thereupon  the  court  fixed,. 
as  one  of  the  conditions  of  the  subscription,  that  "  in  payment  of  said  sub- 
scription sixty  bonds  shall  be  issued  by  said  county  to  the  Chicago  &  South- 
western Railway  Company,  ...  of  $1,000  each,  payable  ten  years  after 
date,  with  interest  at  the  rate  of  eight  per  cent,  per  annum,  evidenced  by  semi- 
annual coupons,"  etc.  The  election  was  held,  and  resulted  in  five  hundred  and 
sixty-eight  votes  for  the  subscription,  and  four  hundred  against  it.  The  county 
court  subscribed  the  stock,  and  to  pay  the  subscription  issued  and  delivered  to 

the  company  bonds  in  the  following  form: 
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"United  States  op  America. 
'^*  $1,000.]  state  op  missottriy  cx)unty  op  daviess.  [$1,000. 

"I>avie^8  County  Ten  Year  Bond^  No.  5. 

^'Know  all  men  by  these  presents,  that  the  county  of  Daviess,  in  the  state 
of  Missouri,  acknowledges  itself  to  owe  and  be  indebted  to,  and  promises  to 
pay,  the  bearer  the  sum  of  one  thousand  dollars,  on  the  1st  day  of  August, 
in  the  year  of  our  Lord  one  thousand  eight  hundred  and  eighty,  for  value  re- 
ceived, negotiable  and  payable  without  defalcation  or  discount  at  the  Metro- 
politan National  Bank,  in  the  city  and  state  of  New  York,  with  interest 
thereon  from  the  1st  day  of  August,  A.  D.  1870,  at  the  rate  of  eight  per 
centum  per  annum  until  paid,  which  interest  shall  be  due  and  payable  semi- 
annually on  the  1st  day  of  February  and  August  in  each  year,  on  the  presenta- 
tion of  the  proper  interest  coupon,  as  annexed  hereto,  attested  by  the  signature 
of  William  M.  Bostaph,  clerk  at  the  said  Metropolitan  National  Bank.  This 
is  one  of  sixty  bonds  of  like  date,  amount  and  effect,  numbered  from  one  to 
sixty,  both  numbers  inclusive,  issued  in  payment  of  the  indebtedness  of  said 
county  of  Daviess  to  the  Chicago  &  Southwestern  Eailway  Company,  incurred 
on  account  of  an  election  held  in  said  county  on  the  21st  day  of  June,  A.  D. 
1870,  by  certain  taxable  inhabitants  of  said  county. 

"  In  testimony  whereof,  the  said  county  of  Daviess,  by  order  of  its  county 
eourt,  has  caused  these  presents  to  be  executed  by  the  signature  of  the  presid- 
ing justice  of  said  court,  attested  by  the  clerk  thereof,  with  the  seal  of  said 
county  affixed,  at  office  in  Gallatin,  Daviess  county,  Missouri,  this  27th  day  of 
July,  A.  D.  1870. 

'<  Peter  Bear,  Presiding  Justice. 

"  Attest :    William  M.  Bostaph,  Clerk." 

J   8bai<  of  DATins   ) 

1  CODHTT  OOUBT,  Mo.  ) 

The  coupon  is  in  words  and  figures  following,  to  wit: 
**W0.]  Gallatin,  Mo.,  July  27, 1870. 

^^  County  of  Daviess,  in  the  state  of  Missouri,  will  pay  to  the  bearer  forty 

dollars  on  the  1st  day  of  February,  1873,  at  the  Metropolitan  National  Bank, 

in  the  oity  and  state  of  New  York,  for  value  received,  being  the  semi-annual 

iDterest  due  on  bond  No.  3  of  said  county,  issued  to  Chicago  &  Southwestern 

Bailway  Company. 

"  William  M.  Bostaph,  Clerk." 

When  the  delivery  of  the  bonds  was  made,  the  interest  coupons  were  can- 
celed to  September  1,  1871.  The  coupons  for  1873  were  not  paid,  and  this  suit 
was  brought  to  recover  what  was  due  on  that  account.  The  plaintiff  is  a  hona 
fide  holder  of  the  coupons.  On  the  trial  the  judges  of  the  circuit  court  were 
divided  in  opinion  on  several  questions  which  have  been  certified  here,  the 
principal  of  which  is  whether  there  was  lawful  authority  for  the  issue  of  the 
bonds.  The  presiding  judge  being  of  the  opinion  that  there  was  not,  judgment 
was  given  in  favor  of  the  county,  and  to  reverse  that  judgment  this  writ  of 
error  was  brought. 

§  905.  An  cud  authorizing  "  a  strip  of  country  "  to  vote  taxes  on  itedf  doee  not 
empower  the  county  in  which  it  lies  to  issue  bonds  to  he  paid  by  such  taaes. 

We  think  the  presiding  judge  was  right  in  the  view  he  took  of  the  control- 
ling question  in  this  case*    Without  doubt,  section  7  of  the  charter  of  the 
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company  authorized  the  taxable  inhabitants  of  the  ^^ strip  of  country"  desig- 
nated to  vote  a  tax  upon  themselves  to  take  gtodky  and  required  the  county 
court  to  levy  and  collect  such  a  tax,  if  voted^  asd  pay  over  the  money  as  fast 
as  collected  to  the  treasurer  of  the  compalif ;  but  in  this  we  find  no  authority 
for  the  county  to  issue  bonds  in  anticipitCion  of  the  tax.  The  taxable  inhabit- 
ants of  the  strip  of  country  could  n^  themselves  make  a  bond,  and  all  the 
county  court  could  do  was  to  collect  and  pay  over  the  tax  they  voted.  The 
inhabitants  were  not  even  organized  by  themselves,  much  less  made  a  body 
politic  for  any  purpose.  They  could  vote  the  tax,  if  called  upon  to  do  so  by 
the  county  court,  but  that  was  all.  The  effect  of  their  vote  was  nothing  more 
than  to  authorize  the  county  court  to  levy,  collect  and  pay  over  to  the  treas- 
urer  of  the  company  the  special  tax  they  had  determined  upon.  The  require- 
ment of  the  law  —  that  the  money,  when  collected,  should  be  paid  over  to  the 
treasurer  of  the  company  —  is  entirely  inconsistent  with  any  idea  that  the  ob- 
ligations to  be  met  in  this  way  were  to  be  in  the  form  of  negotiable  paper 
afloat  on  the  market  as  commercial  securities.  Under  the  provisions  of  sec- 
tion 6  of  the  charter,  counties,  towns  and  cities  were  expressly  authorized  to 
issue  bonds  in  payment  of  their  subscriptions.  The  omission  of  any  such  power 
in  section  7  is  conclusive  evidence  that  nothing  of  the  kind  was  intended  in 
case  of  '^ strip"  subscriptions.  In  this  particular  the  case  is  even  stronger  than 
that  of  Wells  v.  Supervisors,  12  Otto,  625  (§§  846-848,  supra). 

§  906.  ITie  ^^Township  Aid  AcV^  of  Marchj  1870,  does  not  give  any  authority 
to  counties  to  issue  bonds  to  fund  the  taxes  of  "  strips  of  country. ^^ 

Neither  did  the  act  of  March  24,  1870,  give  the  power  to  issue  bonds.  Thai 
was  an  act  amending  what  is  commonly  known  as  the  "township  aid  law"  of 
Missouri,  which  related  only  to  subscriptions  by  municipal  townships.  The 
amendment  granted  no  new  power  of  subscription,  but  simply  provided  that 
where,  under  the  charter  of  any  railroad  company,  the  taxable  inhabitants  of  a 
portion  of  a  municipal  township  had  voted  or  might  vote  to  take  stock  in  the 
company,  the  county  court  might  issue  bonds  for  the  stock  so  taken,  to  be  paid 
out  of  taxes  levied  on  property  within  the  limits  of  the  district  voting.  In  the 
charter  of  the  Chicago  &  Southwestern  Company,  authority  was  not  given 
the  taxable  inhabitants  of  any  portion  of  a  township  to  take  stock,  bat  to  the 
taxable  inhabitants  of  any  strip  of  country  through  which  the  road  might  pass, 
not  exceeding  ten  miles  on  either  side.  This  strip  was  not  necessarily  part  of 
a  township.  It  might  include  parts  of  several  townships,  or  the  whole  of  some 
and  parts  of  others.  As  the  act  amended  related  entirely  to  municipal  town- 
ships as  such,  and  there  had  before  been  legislation  in  relation  to  strips  of 
country  without  any  reference  to  townships,  it  must  be  presumed  that  the 
amendment  applied  only  to  parts  of  townships  separately,  and  not  to  the  ag- 
gregation of  townships  or  parts  of  townships  which  would  almost  necessarily 
be  included  in  a  strip  of  country  twenty  miles  wide  or  less  along  a  railroad  as^ 
it  runs  through  a  county.  The  bonds  which  this  statute  authorizes  were  to  be 
issued  on  behalf  of  a  portion  of  a  township,  not  on  behalf  of  a  "  strip  of  coun- 
try." Under  the  charter,  the  taxable  inhabitants  of  the  strip  were  to  take  the 
stock,  and  they  were  to  be  taxed.  We  cannot,  without  a  perversion  of  lan- 
guage, apply  the  act  of  1870  to  this  provision  of  this  charter.  It  follows  that 
neither  in  the  charter  nor  in  the  amending  act  relied  on  can  there  be  found  au- 
thority to  issue  the  bonds  in  question. 

§  907.  Con-stritction  of  the  Missouri  act  of  March  Si,  1868. 

On  the  24th  of  March,  1868,  the  general  assembly  of  Missouri  passed  an  act 
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''to  enable  counties,  cities  and  incorporated  towns  to  fand  their  respective 
debts."  Section  1  of  that  act  is  as  follows:  '' That  the  various  counties  of 
this  state  be,  and  they  are  hereby,  authorized  to  fund  any  and  all  debts  they 
may  owe,  and  for  that  purpose  may  issue  bonds  bearing  interest  at  not  more 
than  ten  per  centum  per  annum,  payable  semi-annually,  with  interest  coupons 
attached ;  and  all  counties,  cities  or  towns  in  this  state  which  have  or  shall 
hereafter  subscribe  to  the  capital  stock  of  any  railroad  company  may  in  pay- 
ment of  such  subscription  issue  bonds  bearing  interest  at  not  more  than  ten 
per  centum  per  annum,  payable  semi-annually,  with  interest  coupons  attached* 
The  bonds  authorized  by  this  act  shall  be  payable  not  more  than  twenty  years 
from  date  thereof." 

It  is  claimed  that  authority  for  the  issue  of  the  bonds  can  be  found  in  this  law. 
We  do  not  agree  to  this.  Neither  the  county,  nor  a  city,  nor  a  town,  took  the 
stock  now  in  question.  The  county  did  not  owe  any  debt.  The  taxable  in- 
habitants of  the  "strip  of  country  "  had  authority  to  vote  to  tax  themselves 
for  the  stock.  In  this  way  they  could  bind  themselves;  but  that  did  not 
create  a  debt  of  the  county,  as  such,  for  which  funding  bonds  might  be  issued. 
The  debt,  if  any,  was  of  the  "strip"  only,  and  not  the  county.  As  no  bond 
conld  be  issued  under  the  original  vote,  the  county  assumed  no  obligation  what- 
ever. The  county  court  and  other  officers  of  the  county  could  be  compelled  to 
levy,  collect  and  pay  over  the  tax,  but  that  was  all  the  county  or  its  officers 
were  required  to  do. 

§  908.  The  holder  ^of  mununpal  hofida  is  cha/tgeahle  with  notice  of  the  terms  of 
the  statutes  authorizing  their  issucmce. 

We  have  always  held  that  every  holder  of  a  municipal  bond  is  chargeable 
with  notice  gf  the  provisions  of  the  law  by  which  the  issue  of  his  bond  was 
authorized.  If  there  was  no  law  for  the  issue  there  can  be  no  valid  bond.  On 
the  face  of  these  bonds  it  appears  that  they  were  issued  to  the  Chicago  &  South- 
western Company  on  account  of  an  election  held  by  "certain  taxable  inhabit- 
ants of  the  county."  This  clearly  connects  the  bonds  with  the  Chicago  & 
Southwestern  charter,  and  indicates  unmistakably  that  they  were  put  out  on 
account  of  a  "  strip  "  subscription.  The  holder  is,  therefore,  chargeable  with 
notice  of  the  want  of  legal  authority  for  their  issue.  The  principal  question 
certified  is  answered  in  the  negative,  and,  without  specially  replying  to  the 
othersi  further  than  may  be  implied  from  this  opinion,  the  judgment  is  affirmed. 

GREEN  V.  TOWN  OF  DYERSBURG. 
(Circuit  Court  for  Tennessee:  2  Fiippin,  477-502.    1879.) 

Statement  op  Facts, —  On  the  10th  day  of  May,  1873,  the  town  of  Dyers- 
burg,  Tennessee,  issued  certain  bonds  in  payment  of  a  subscription  to  the  Mem- 
phis &  Paducah  Bailroad  Company.  The  bonds  bore  interest  at  the  rate  of 
seven  per  cent,  per  annum,  and  had  ten  years  to  run.  Interest  coupons  in  the 
usual  terms  were  attached  to  the  bonds.  Upon  the  face  of  the  bonds  was  an 
express  condition  that  the  railroad  should  be  built  to  the  town  of  Dyersburg, 
and  that  a  depot  should  be  located  within  half  a  mile  of  the  court-house.  Suit 
was  brought  against  the  town  by  a  holder  of  coupons  of  the  bonds,  and  re- 
covery was  resisted  upon  grounds  expressed  in  six  pleas,  to  five  of  which  pleas 
plaintiff  demurred.  The  grounds  of  defense  and  all  other  material  facts  ap- 
pear sufficiently  in  the  opinion  of  the  court. 
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Opinion  by  Hammond,  J. 

Some  of  the  grounds  of  this  demurrer,  as  stated,  are  rather  in  the  nature  of 
replications,  but  I  shall  treat  it  as  raising  the  questions  made  in  the  argument. 
The  first  question  is  as  to  the  power  of  the  town  to  issue  these  bonds.  The 
supreme  court  have  declared*  that  ^^  a  municipal  corporation  cannot  issue  bonds 
in  aid  of  extraneous  objects  without  legislative  authority,  of  which  all  persons 
dealing  with  such  bonds  must  take  notice  at  their  periL"  Town  of  South  Ot- 
tawa V.  Perkins,  94  U.  S.,  260-262  (§§  1353-60,  infra).  And  they  are  equally 
invalid  in  the  hands  of  innocent  purchasers.  Marsh  v.  Fulton  County,  10  Wall., 
676  (§§  1186-89,  infrd).  The  ailment  of  the  defendant's  counsel  denying  the 
legislative  authority  to  issue  these  bonds  is  based  upon  a  distinctioti  between 
paying  for  a  subscription  to  the  capital  stock  of  the  railroad  company  by  levy- 
ing taxes  and  paying  the  money,  and  issuing  bonds  in  payment  of  the  subscrip- 
tion ;  and  it  is  <)ontended  that  there  being  no  express  power  granted  to  issue 
bonds  in  payment  of  subscription  to  stock,  none  will  be  implied ;  and  the  case  of 
The  Police  Jury  u  Britton,  15  Wall.,  566,  and  the  cases  cited  in  Dillon  on  Munic- 
ipal Corporations,  §  407  and  note,  and  Folsom  v.  School  District,  11  Ch.  Leg. 
K.,  226,  are  relied  on.  The  plaintiff  contends  that  the  statutes  referred  to  in 
the  statement  of  the  case  confer  express  power  to  issue  these  bonds,  and,  if  not, 
then  that  the  power  is  a  necessary  implication  from  the  authority  given  to  make 
th«  subscription  to  the  capital  stock  of  the  railroad  company. 

The  act  of  March  13,  1868,  amending  the  code,  would  undoubtedly  have  been 
sufficient  to  support  these  bonds,  if  it  had  not  been  subsequently  modified  by  the 
act  of  December  9,  1868,  chapter  11,  section  26.  The  act  of  December  16, 
1871,  does  not  confer  any  new  power,  or  enlarge  the  powers  of  the  town  in  the 
matter  of  issuing  bonds.  It  clearly  contemplates  subscription  under  the  code, 
section  1142  et  eeq.,  and  only  removes  the  restrictions  there  found  as  to  the 
amount  allowed  to  be  subscribed  by  the  town.  The  recital  in  the  record  of  the 
town  proceedings,  referring  to  the  election  of  September,  1871,  and  the  act  of 
December  16,  1871,  authorizing  them  to  re-vote  the  subscription,  shows  conclu- 
sively that  the  town  authorities  supposed  that  they  were  making  this  subscrip- 
tion under  the  provisions  of  the  code,  section  1142  etseq.y  as  modified  by  the 
special  acts  relating  to  this  particular  town,  as  no  doubt  they  were.  Neither 
is  there  anything  in  the  act  of  December  15, 1871,  chapter  129,  which  confers 
on  this  town  the  power  to  issue  these  bonds,  nor  anything  from  which  such 
power  may  be  implied. 

§  909.  Where  a  town  was  authorized  to  svhacrihe  to  the  capital  stock  of  a 
railway y  and  to  issvs  ^'  short  bonds  "  at  six  per  cent,  interest^  the  issuance  of  ten 
year  bonds,  bearing  seven  per  cent.,  is  vUra  vires. 

The  act  of  February  26,  1869,  chapter  59,  section  20,  as  modified  by  the  act 
of  February  8,  1870,  chapter  55,  section  18,  unquestionably  authorizes  the  town 
to  issue  short  bonds,  whatever  \hsA  may  mean,  bearing  six  per  cent,  interest, 
^^  in  anticipation  .of  the  collection  of  the  annual  levies."  By  the  very  terms  of 
these  acts  the  subscription  is  payable  in  four  or  six  years,  and  I  think  the 
proper  construction  is  that  the  bonds  shall  not  be  longer  running  to  maturity 
than  the  time  within  which  the  subscription  is  payable.  The  bonds  are  only 
to  anticipate  the  annual  collections  of  taxes  to  pay  the  subscription,  which 
must  all  be  paid  "  in  not  exceeding "  four  or  six  years.  The  l^islature  did 
not  contemplate  that  the  people  should  be  burdened  with  a  long  debt,  bearing 
interest  from  date,  when  the  statute  required  that  the  taxes  to  pay  the  sub- 
scription should  be  levied  and  paid  within  a  time  specified  in  the  act  itself.     If 
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bonds  were  issued  under  the  power  conferred  by  these  statutes,  necessarily  they 
must  be  payable  when  the  taxes  levied  to  pay  them  are  collected,  for  it  is  not 
to  be  supposed  that  the  town  would  be  required  to  levy  and  collect  the  taxes 
and  keep  them  in  the  treasury  idle  to  meet  bonds  maturing  years  after  the 
collections  are  made.    It  is  not  like  the  case  of  Eoss  v.  Anderson  County^ 
fiopreme  Court  Tenn.,  MSS.  opinion,  1874,  at  Knoxville,  not  j^et  reported, 
where  the  statute  authorized  thirty  years'  bonds  to  be  issued,  and  the  county, 
in  exact  compliance  with  the  statute,  issued  bonds  for  that  time,  but  upon  a 
vote  of  the  people  proposing  to  pay  the  subscription  in  six  annual  instalments. 
At  the  time  the  vote  was  taken  in  that  case,  the  statute  made  no  other  require- 
ment as  to  the  time  of  payment  than  that  not  more  than  thirty-three  and  one- 
third  per  cent,  of  the  subscription  should  be  collected  in  one  year.    Act  1852, 
ch.  117,  §  8;  Code,  §  1154.    Here  the  requirement  of  the  statute  was  that  the 
amount  should  be  paid  in  six  years.    There  a  subsequent  statute  varied  the 
terms  which  the  vote  had  fixed;    here  the  vote  varies  the  terms  which 
the  statute  has  fixed.    Nor  is  this  like  the  case  of  Louisville  &  "N.  E.  Co.  v, 
Davidson  County,  1  Sneed,  634,  where  it  was  held  that  the  act  of  1852  did  not 
prohibit  the  county  from  making  more  than  three  instalments.    A  comparison 
of  section  8  of  the  act  of  1852,  chapter  117,  with  section  20  of  the  act  of 
1869,  chapter  59,  and  with  section  18  of  the  act  of  1870,  chapter  55,  shows 
that  while  under  the  act  of  1852  there  was  no  other  restriction  than  that  the 
time  was  not  to  be  less  than  three  years,  under  the  two  latter  acts  the  time 
fixed  is  '^  not  exceeding "  six  yeai:s.    This  is  the  necessary  construction  of  the 
two  acts  of  1869  and  1870,  taken  together,  even  if  it  be  admitted  that  the  act 
of  1870,  applying  to  "  any  city  or  incorporation,"  was  intended  to  modify  the 
special  act  of  1869,  applying  only  to  the  town  of  Dyersburg.    In  this  view 
the  departure  from  these  acts  cannot  be  regarded  as  falling  within  the  fourth 
resolution  of  the  court  in  B^ilroad  Co.  v.  Davidson  County,  supra.    The  prin- 
ciple of  directory  statutes  cannot  be  applied  here,  and  the  authority  conferred 
most  be  pursued  in  its  material  requirements.     Winston  v.  T.  &  P.  B.  B.,  1 
jBaxter,  61. 

Besides,  these  acts  only  allowed  six  per  cent,  interest,  and  the  bonds  here 
bear  seven  per  cent.  This  cannot  be  a  change  within  the  discretion  of  the  town 
to  make  —  it  is  an  additional  burden,  not  a  beneficial  modification  of  the  re- 
quirements of  the  statute.  I  am  not  unmindful  of  the  conventional  interest 
act  of  February  23,  1870,  chapter  69,  allowing  an  increase  by  contract  to  any 
rate  not  greater  than  ten  per  cent.  It  will  be  observed  that  the  first  of  these 
Dyersburg  acts  fixed  no  rate  of  Interest  for  the  bonds,  and  the  second,  limiting 
the  rate  to  six  per  cent.,  was  passed  only  a  few  days  before  the  conventional 
rate  of  interest  act  just  referred  to,  the  latter  being  a  general  public  law,  and 
the  former  a  special  private  act.  I  do  not  think,  under  the  general  law,  the 
town  could  enlarge  the  rate  of  interest.  It  was  a  municipal  corporation  acting 
under  a  special  grant  of  power  which  could  not  be  exceeded.  The  result  is 
that  these  bonds,  being  for  a  longer  time  and  greater  rate  of  interest  than  al- 
lowed under  these  two  acts,  cannot  be  supported  by  them.  Bellu  Bailroad  Co., 
4  Wall,  698;  New  Albany  v.  Burke,  11  Wall.,  96  (§§  113^^-36,  infra).  The  case 
does  not  come  within  the  case  of  Bock  Creek  v.  Strong,  96  U.  S.,  271  (§§  1010-12, 
-infra),  and  Marion  County  v.  Clark,  94  U.  S.,  278  (§§  1382-88,  infra\  where 
there  was  a  substantial  compliance  with  the  legislative  requirement.  Dillon  on 
Municipal  Corporations,  §  414.  It  may  be  that  if  the  bonds  had  been  issued 
according  to  the  terms  of  the  act^  they  would  be  Valid  pro  tanto  for  six  per 
Vol.  IV— 28  4S3 


^nO*  BONDS— COBPOBAlK  SECURITIES. 

cent,  interest,  as  ruled  in  Qnincy  v.  Warfield,  25  111.,  317;  but  in  the  exercise  of 
these  special  powers  to  impose  the  burdens  of  taxation  upon  a  community,  cor- 
porations should  be  held  to  a  strict  exercise  of  them,  particularly  in  view^  of 
the  peril  to  which  the  community  is  subject  by  a  fraudulent  use  of  such  powers. 
Any  purchaser  of  these  bonds,  in  looking  to  these  statutes,  would  see  at  once 
that  the  bonds  w^ere  not  such  as  the  statutes  contemplated.  Marsh  v.  Fulton 
Co.,  supra. 

§  910.  Power  is  not  conferred  on  municvpal  corporations  to  issue  honds  in 
payment  of  stock  subscriptions  to  railroads  hy  Tennessee  act  of  January  ZS, 
1871. 

The  remaining  claim  for  express  power  to  issue  these  bonds  is  based  on  the  act 
of  January  23,  1871,  chapter  50,  Code,  §  491a.  It  is  argued  for  tho  plaintiff 
that  the  last  clause  of  the  second  subsection  of  section  1  of  that  act  authorizes 
a  town  to  subscribe  for  stock,  and  that  the  clause  immediately  preceding  au- 
thorizes the  board  of  mayor  and  aldermen  to  issue  bonds  in  payment.  It  is 
manifest,  however,  that  this  construction  is  strained  and  wholly  unauthorized 
by  either  the  grammatical  structure  of  the  section  or  by  any  natural  interpre- 
tation of  it  The  section  follows  identically  the  language  of  the  constitution 
in  its  restrictive  clauses,  and  it  is  evident  that  both  intend  to  indicate  two  cor- 
porate methods  of  giving  aid  to  other  persons  or  corporations ;  one  of  these 
methods  —  that  of  becoming  a  stockholder  in  a  company  —  had  been,  so  far  as 
relates  to  encouragement  of  railroad  building  by  stock  subscriptions,  regulated 
by  a  general  law  since  the  act  of  January  22,  1852,  chapter  117;  often,  how- 
ever, modified  by  special  acts  in  particular  cases,  section  1142  et  seq.;  the  other 
method,  that  of  giving  or  lending  the  credit  of  the  city  or  town,  had  never 
been  the  subject  of  any  general  statute,  and  was  always  regulated  by  special 
acts  in  particular  cases.  The  two  methods  are  entirely  distinct  in  their  nature 
and  essential  ingredients.  L.  &  N.  K  Co.  v.  State  of  Tennessee,  8  Heisk.,  663, 
and  cases  cited  arguendo^  p.  667.  It  happens  that,  as  to  railroad  building,  they 
both  aid  and  encourage  it;  but  the  constitution  and  the  act  apply  to  all  cor- 
porate contracts  within  the  scope  of  "  corporate  purposes  "  and  to  none  other. 
Neither  confers  any  authority  either  to  lend  credit  or  subscribe  stock.  But  if 
the  authority  exists  elsewhere  this  act  regulates  its  exercise  according  to  the 
constitution,  and  designates  the  county  court  or  the  board  of  mayor  and  alder- 
men as  the  agents  who  shall  issue  the  bonds  when  credit  is  lent  or  given.  The 
validity  of  these  railroad  bonds  and  subscriptions  all  depend  on  the  construction 
given  by  the  supreme  court  to  the  old  constitution,  that  the  promotion  of  rail- 
roads is  a  legitimate  ^^  corporate  purpose,"  and  not  upon  any  legislative  power 
to  authorize  corporations  to  engage  in  extraneous  enterprises.  Kichol  v.  Nash- 
ville, 9  Hump.,  250 ;  L.  &  N.  E.  Co.  v.  Davidson  County,  supra. 

Interpreting  the  constitutional  restrictions  of  1870  and  this  act  passed  to  en* 
force  them  by  the  previous  legislative  and  judicial  decisions;  this  giving  or  lend- 
ing the  credit  of  a  county,  city  or  town  to  some  other  person,  company, 
association  or  corporation  means  supporting  the  credit  of  such  other  person^ 
etc.,  by  guaranties,  indorsements  or  contracts  of  like  character,  and  possibly 
donations  or  loans  in  aid  of  the  enterprise,  which  must  be  a  corporate  purpose. 
Dillon,  Municipal  Corp.,  §  393;  Nichol  v.  Nashville,  9  Hump.,  250,  and  cases 
cited  in  Cooper's  edition ;  L.  &  N.  K.  Co.  v.  Davidson  County,  supra.  The 
<;redit  cannot  be  given  or  lent  nor  the  subscription  be  made  upon  the  authority 
of  this  act,  for  it  confers  nona  It  regulates  in  certain  respects  the  general  sub- 
ject, and  harmonizes  all  the  statutes  with  the  constitution.    When  thecorpora- 
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tion  subscribes  for  stock,  it  must  follow  the  general  law  on  that  subject,  or 
some  special  law  provided  for  it.  The  only  effect  of  this  act,  or  the  constitu- 
tional provision  referred  to  in  it,  on  the  general  law  —  and  it  so  affects  all  special 
laws  as  well  — is  to  abrogate  all  provisions  allowing  the  subscription  for  stock 
to  be  made  on  less  than  a  three-fourths  vote  of  the  qualified  electors,  voting  at 
the  election  in  favor  of  it.  In  all  other  respects  the  statutes  authorizing  sub- 
scriptions remain  as  they  were  before  this  act  was  passed.  I  am,  therefore,  of 
opinion  that  there  is  no  express  authority  given  by  any  statute  to  the  town  of 
Dyersburg  to  issue  these  bonds. 

§  91 1.  There  is  no  implied  power  in  a  municipal  corpat^ation  to  issue  negoti- 
able hands  inpayment  of  a  debt  which  it  was  atUhorized  to  contra/^. 

It  is  insisted  by  the  plaintiff  that  there  is  a  power  to  pay  the  subscription  in 
bonds  to  be  implied  from  the  authority  to  make  the  subscription,  whether  we 
look  to  the  authority  as  contained  in  the  railroad  charter  or  to  the  general  law 
authorizing  snch  subscriptions.    The  authorities  on  this  question  are  conflict- 
ing.   Dillon  on  Mun.  Corp.,  §§  83,  106;  Dillon  on  Municipal  Bonds,  §62; 
Daniel  on  Negotiable  Instruments,  §§  1530,  1532,  1533.    I  do  not  think  there 
is  any  case  decided  by  the  supreme  court  of  the  United  States  which  supports 
such  an  implied  power  under  a  general  law  containing  the  restrictions  found 
in  these  Tennessee  statutes.    Code,  §§  1142-1165.    And  where  the  mode  of 
payment  is  pointed  out  as  is  done  here,  I  hold  that  any  other  mode  is  excluded, 
and  that  a  bare  power  to  subscribe  for  stock  does  not  imply  a  power  to  pay  for 
it  in  negotiable  bonds  issued  to  the  railroad  company  on  such  terms  as  the 
parties  may  agree  upon.    The  intimation  in  Hitchcock  v,  Galveston,  96  U.  S., 
341,  if  it  does  not  militate  against  such  an  implied  power  is  the  latest  indication 
in  favor  of  it,  but  I  find  no  decision  of  that  court  sustaining  it.    In  Seybert  v. 
Pittsburg,  1  Wall.,  272,  the  implication  was  upon  an  act  authorizing  a  subscrip- 
tion *^as  fully  as  any  individual;"  and  in  Meyer  t?.  Muscatine,  1  Wall.,  384 
(§§  921-925,  infra\  the  implication  was  upon  a  power  **  to  borrow  money," 
coupled  with  a  general  law  authorizing  railroads  *^  receiving  bonds  of  any  city  " 
to  sell  them  at  a  discount.    Id.,  221.    In  Eogers  v.  Burlington,  3  Wall,  654 
(§§  837-841,  mpra\  and  Mitchell  t>.  Burlington,  4  Wall.,  270  (§§  1151-53,  infra), 
the  implication  was  upon  a  power  '^  to  borrow  money  for  any  public  purpose ; " 
and  in  Smith  v.  County  of  Sac,  11  Wall.,  139-156  (§§  1465-66,  infra),  the  state- 
ment of  the  proposition  appears  in  the  dissenting  opinion  only,  the  case  being 
decided  on  other  grounds.    In  Lynde  v.  The  County,  16  Wall.,  6  (§§  1051-55, 
infra),  the  implication  was  upon  a  statutory  power  to  borrow  money.     In 
the  Tennessee  statutes,  now  under  consideration,  there  is  no  power  given  to 
borrow  money,  nor  to  subscribe  for  stock  as  fully  as  an  individual.    On  the 
contrary,  the  subscription  for  stock  is  regulated  by  a  statute  prescribing  the 
mode  of  payment.    The  power  to  borrow  money  will  not  be  implied.    Mayor 
V.  Bay,  19  Wall.,  468,  475.    It  may  be  doubted  if  any  case  hereafter  will 
extend  this  implication  of  power  to  issue  bonds  any  further  than  it  has  already 
gone.    2  Daniel  on  Negotiable  Instruments,  §§1523,  1532;  Dillon  on  Mun. 
Bonds,  §  6. 

The  legislative  construction  in  Tennessee  is  against  any  such  implied  power; 
and  ever  since  the  act  of  January  22,  1852,  granting  power  to  subscribe  stock 
as  therein  specified,  it  has  been  the  constant  practice  to  confer  express  power 
to  issue  bonds  to  pay  for  stock  subscriptions  whenever  thought  advisable,  as 
-VTBS  done  by  the  act  of  December  30, 1853,  amending  the  general  act  of  Janu- 
ary 22, 1852,  to  allow  Sumner  county  to  pay  her  subscriptions.    L.  &  N.  B.  t). 
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Davidson  County,  1  Sneed,  661.  Very  many  such  acts  have  been  passed,  and, 
as  we  have  seen,  there  is  special  legislation  as  to  Dyersburg.  This  would 
seem  to  exclude  any  legislative  sanction  of  the  doctrine  of  an  implied  power 
based  on  the  general  authority  given  to  make  these  subscriptions.  It  is  said 
by  the  supreme  court  of  Tennessee  in  Moss  v.  Harpeth  Academy,  7  Heisk.,  283, 
of  a  private  corporation,  that  there  is  an  implied  power  to  borrow  money  to 
carry  out  the  purposes  of  its  organization,  and  it  is  shown  by  a  note  to  that 
case  that  other  courts  have  applied  this  doctrine  to  municipal  corporations, 
notably  the  case  of  The  Bank  v.  Chillicothe,  7  Ohio,  358,  cited  by  counsel  here. 
And  see,  also,  Dillon,  Mun.  Corp.,  §§  106,  107  and  notes,  and  §  407. 

There  seems  to  me  to  be  a  vast  distinction  between  using  private  funds  and  im- 
plying this  power  to  borrow  money  upon  negotiable  bonds  against  a  body  of  peo- 
ple who  have  organized  a  municipal  corporation  with  limited  powers  of  taxation 
for  special  purposes.  Yet  the  supreme  court  of  Tennessee  have  said  in  the 
case  of  Adams  v.  Memphis  &  L.  £.  Co.,  2  Coldw.,  645-650,  that  there  is  an 
implied  power  to  borrow  money  for  corporation  purposes  belonging  to  munic- 
ipal corporations.  And,  relying  upon  the  settled  doctrine  in  Tennessee  that 
railroad  building  is  a  corporate  purpose,  the  learned  counsel  for  plaintiff  presses 
with  great  earnestness  the  doctrines  of  that  case.  We  are  asked,  upon  its 
authority,  to  imply  a  power  to  borrow  money  for  this  corporate  purpose,  and 
then  again  to  imply  from  the  power  to  borrow  money  the  power  to  issue  nego- 
tiable bonds.  In  The  Mayor  v.  Bay,  19  Wall.,  479,  it  is  said  that  this  declara- 
tion of  the  supreme  court  of  Tennessee  in  Adams  t;.  M.  &  L.  R.  Co.,  supra^ 
was  not  necessary  to  the  decision  of  the  case,  as  it  clearly  was  not.  The  case 
of  !Nichol  V.  Kashville,  supra^  does  not  support  the  implied  power  to  issue 
bonds  where  authority  to  subscribe  stock  is  given  under  a  statute  appointing 
the  mode  of  payment.  In  that  case  there  was  express  power  to  issue  the 
bonds,  and  even  if  it  had  been  necessary  to  their  support  to  rely  on  any 
implication  of  power,  the  charter  of  the  railroad  company  in  that  case  author- 
ized corporations  to  subscribe  stock,  ^^  with  all  the  rights  of  any  other  stock- 
holder." This  is  directly  within  the  case  of  Seybert  v.  Pittsburg,  supra, 
where  the  words  were,  '^  as  fully  as  any  individual."  Here  there  are  no  such 
words,  either  in  the  railroad  charter  or  in  the  act  of  1852,  under  which  this 
town  acted.  There  are  decided  expressions  in  the  case,  pp.  262,  263,  in  favor 
of  powers  by  construction,  but  confessedly  they  did  not  arise,  and  we  have  the 
authority  of  the  same  court  for  saying  that  ^'  the  reasoning,  illustrations  or 
references  contained  in  the  opinion  of  a  court  are  not  authority,  not  precedent, 
but  only  the  points  in  judgment  arising  in  the  particular  case  before  the  court" 
L.  &  N.  R.  Co.  V.  Davidson  County,  supra. 

The  case  of  Hoss  v.  Anderson  County,  supra,  is  much  relied  on  by  plaintiff. 
This  is  also  a  case  in  which  there  was  express  power  to  issue  the  bonds,  and 
they  were  issued  in  exact  conformity  to  the  statute.  There  is  a  very  strong 
expression  in  the  opinion  in  this  case  in  favor  of  the  incidental  right  to  issue 
bonds  or  other  commercial  evidence  of  debt,  wherever  the  power  to  contract  is 
given,  but  it  is  manifest  that  the  case  is  not  an  adjudication  on  the  point,  and 
it  could  not  have  been,  for  there  was  no  want  of  a  positive  grant  of  power  to 
issue  the  bonds,  and  the  decision  is  put  upon  that  ground.  I  am  unwilling  to 
adjudicate,  in  the  absence  of  a  controlling  authority,  that  a  municipal  corpora- 
tion has  power  to  issue  coupon  bonds  in  payment  of  any  debt  it  is  authorized 
to  contract.  No  case  that  I  have  found  decided,  either  by  the  United  States 
supreme  court  or  the  supreme  court  of  Tennessee,  has  gone  that  far  as  an  adju- 
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dication.  And  after  a  most  patient  and  deliberate  examination  of  the  subject, 
I  am  of  the  opinion  that  the  defendant  corporation  had  no  power  to  issue  these 
bonds  to  be  implied  from  the  authority  to  subscribe  stock.  This  judgment  is 
supported  by  the  reasoning  in  the  case  of  Gause  v.  Clarksville,  19  Alb.  L.  J., 
253  (§§  1264-68,  infrd)^  where  the  question  is  examined  by  Judges  Dillon  and 
Treat  upon  authority  and  principle.  The  opinion  of  one  of  the  learned  judges 
in  that  case,  as  shown  in  the  second  division  of  the  opinion,  would  seem  to  be 
against  the  views  here  expressed,  but  I  think  there  is  here  in  Tennessee  no  uni- 
versal practice  to  issue  bonds  without  special  authority,  as  in  Missouri,  in  pay- 
ment of  stock  subscriptions.  And  I  have  endeavored  to  show  that  the  United 
States  supreme  court  have  not  yet  decided  in  favor  of  any  such  implication  of 
power.  Until  it  decides  the  point,  I  cannot  yield  my  own  strong  convictions 
against  the  doctrine  acquired  by  this  investigation. 

§  912.  An  express  condition  in  the  face  of  a  bond  that  a  railroad  shuU  go  to 
a  named  town  is  a  condition  pre^^edenty  and  hinds  the  holder  of  the  hond  and 
c(nipons. 

I  have  also  considered  the  other  question,  raised  by  the  pleadings,  as  to  the 
effect  of  the  condition  mentioned  in  the  face  of  the  bond.  These  coupons  not 
containing  on  their  face  the  condition  expressed  in  the  bonds,  unless  the  refer- 
ence to  the  number  of  the  bond  is  to  be  so  taken,  the  first  question  argued  is, 
whether  they  are  affected  by  the  recital  in  the  bond  ?  If  this  can  be  regarded 
as  an  open  question  since  the  case  of  McClure  v.  Oxford,  94  U.  S.,  429  (§§  1898- 
1401,  infra)^  it  is  not  raised  by  the  demurrer.  Harshman  v.  Bates  County,  92 
U.  S.,  69  (§§  899,  900,  supra).  The  third,  fourth  and  fifth  pleas  aver  that  the 
plaintiff  had  notice  of  the  condition  and  its  breach.  He  may  have  had  such  no- 
tice otherwise  than  by  the  expression  of  this  condition  on  the  face  of  the  bond. 
The  demurrer  admits  this  averment  of  notice,  and  the  only  question  is,  whether 
the  facts  stated  constitute  a  defense.  It  is  not  denied  by  the  plaintiff  that,  if 
this  be  a  condition  precedent  to  the  payment  of  the  bonds,  they  are  not  nego- 
tiable, and  are  subject  to  all  the  defenses  which  could  have  been  made  against 
them  in  the  hands  of  the  original  holder.  Indeed,  as  the  pleas  charge  notice 
of  the  failure  to  comply  with  the  contract  on  the  part  of  the  railroad  com- 
pany, the  cade  must  be  treated  as  if  the  railroad  company  itself  were  the 
plaintiff. 

§  913.  Bule  of  construction.     The  intention  of  the  parties  to  a  contract  must 
prevail. 

So  many  decisions  have  been  made  upon  the  vexed  question  of  what  are  and 
what  are  not  dependent  covenants,  that,  being  irreconcilable  with  one  another, 
they  rather  perplex  than  aid  the  judgment  in  determining  a  given  case.  That 
the  intent  of  the  parties  is  to  control  is  a  universal  rule.  Officer  v.  Sims,  2 
Heisk.,  601;  Grant  v.  Johnson,  5  N.  Y.,  247,  255.  The  intention  is  to  be  ascer- 
tained from  the  contract;  there  is  nothing  technical  in  it..  The  parties  have  a 
right  to  make  their  agi*eements  dependent  or  independent,  and  as  they  make 
them  the  courts  are  bound  to  enforce  them.  Clermont  County  v.  Eobb,  5 
Ohio,  491.  Where  parties  have  made  an  express  contract  none  can  be  implied, 
is  an  axiom  in  the  law  particularly  applicable  to  this  subject.  Cutter  v.  Pow- 
ell, 2  Smith's  Lead.  Cases,  1 ;  Hudson  Canal  Co.  v.  Penn.  Coal  Co.,  8  Wall, 
276.  In  the  notes  to  Pordage  v.  Cole,  1  Wms.  Saund.,  319,  320a,  Sergeant 
Williams  has  deduced  from  the  cases  certain  rules  for  ascertaining  the  inten* 
lion,  which  have  all  the  force  of  judicial  decision  because  they  have  been  re- 
ferred to  and  adopted  by  almost  every  court  considering  the  subject  from  that 
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day  to  this.  Bat  in  the  application  of  these  rules  the  oourts  have  great  diffi- 
culties, and  there  is  no  subject  in  our  jurisprudence  more  beset  with  conflict- 
ing decisions.  The  difficulty  is  determining  whether  one  promise  be  the 
consideration  for  another,  or  whether  the  performance  and  not  the  mere  prom- 
ise be  the  consideration.  As,  in  this  case,  was  the  construction  of  the  railroad 
to  Dyersburg,  or  the  undertaking  of  the  company  to  construct  it  to  that  place, 
the  consideration  of  these  bonds?  It  is  said  that  this  is  to  be  determined  by 
the  intention  and  meaning  of  the  parties  as  shown  in  the  face  of  the  instru- 
ment, and  by  the  application  of  common  sense  to  each  particular  case.  Chitty 
on  Contr.,  11th  ed.,  1082;  Stavers  v.  Curling,  3  Bing.  K  C,  355;  S.  C,  32  E.  C. 
L.,  159;  Taylor  v.  Mason,  9  Wheat.,  327.  The  court  will  not  confine  itself  to 
particular  expressions,  but  will  collect  the  intention  from  the  whole  instrument. 
Chitty  on  Contr.,  122.  And  every  part  must  have  its  effect.  Ibid.;  Herschel 
'v.  Mahler,  3  Denio,  428, 431 ;  Haywood  v.  Perrin,  10  Pick.,  228.  Where  there 
are  mutual  covenants  or  acts,  they  are  construed  to  be  dependent,  unless  a  con- 
trary intention  appears,  and  there  is  good  sense  as  well  as  practical  convenience 
in  the  rule.  McNeil  v.  Magee,  5  Mason,  244,  255.  The  supreme  court  of  the 
United  States  have  said  that  although  many  nice  distinctions  are  to  be  found 
in  the  books  upon  the  question  "  whether  the  covenants  or  promises  of  the  re- 
spective parties  to  the  contract  are  to  be  considered  independent  or  dependent; 
yet  it  is  evident  the  inclination  of  courts  has  strongly  favored  the  latter 
construction  as  being  obviously  the  most  just.  The  seller  ought  not  to  be  com- 
pelled to  part  with  his  property  without  receiving  the  consideration;  nor  the 
purchaser  to  part  with  his  money  without  an  equitable  return."  Bank  of 
Columbia  t>.  Hagner,  1  Pet.,  455,  465.  This  is  said  in  a  case  of  vendor  and 
vendee  of  an  estate,  but  it  applies  as  well  to  all  contracts.  It  is  undoubtedly 
true  that  in  cases  involving  the  forfeiture  of  estates,  and  perhaps  in  ordinary 
commercial  contracts,  where  the  language  of  an  agreement  can  be  resolved 
into  a  covenant,  the  judicial  inclination  is  to  so  construe  it.  And  where  a 
party  has  another  remedy  for  an  injury  inflicted  by  the  non-performance  of  a 
condition,  which  may  be  compensated  in  pecuniary  damages,  he  will  be  remitted 
to  that  remedy.  Paschall  v.  Passmore,  40  Penn.  St.,  295, 307.  The  reason  of  this 
distinction  is  stated  to  be  that  the  other  consideration  prevents  the  court  from 
dealing  out  justice  to  the  parties  according  to  the  equities  of  the  case.  Kail- 
road  Co.  V.  Butler,  50  Cal.,  575.  But  this  doctrine  appertains  rather  to  courts 
of  equity  than  those  of  law,  and  can  never  be  invoked  to  destroy  the  clear  in- 
tention of  the  parties,  and  where  the  enforcement  of  the  rule  would  operate  to 
inflict  injustice  on  the  other  side.  In  a  case  like  this  there  can  be  no  compensa- 
tion in  damages.  How  could  this  town  be  compensated  in  damages  by  a 
failure  to  build  a  railroad  to  it?  Nothing  less  than  money  enough  to  build  the 
entire  road  from  Paducah  to  Memphis  would  answer  as  compensation,  in  case 
of  total  failure  to  build  it.  The  object  of  this  subscription  was  to  secure  the 
road  to  that  town,  and  whatever  they  may  have  technically  expressed  by  their 
contract,  I  have  no  doubt  they  intended  to  secure  the  construction  of  this  road 
by  making  their  contribution  dependent  upon  the  performance  of  the  condi- 
tion, and  did  not  intend  to  rely  upon  any  mere  covenant  on  the  part  of  the 
railroad  company  secured  against  a  breach  by  an  action  for  damages.  Where 
;  -  acts  stipulated  to  be  done  are  to  be  done  at  different  times,  the  stipulations 
a.'e  to  be  construed  as  independent  of  each  other.  Goldsborough  v.  Orr,  8 
Wheat.,  217.  This  rule  is  not  inflexible,  but  yields  wholly  or  in  part  to  the  in- 
tention of  the  parties  and  the  good  sense  and  equity  of  the  case.     Cunningham 
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V,  Morrell,  10  Johns.,  203,  and  cases  cited  in  note  to  Wilks  v.  Smith,  10 
Mees.  &  W.,  360,  by  Hare  &  Wallace.  A  more  practical  test  for  all  cases  is 
whether  the  defendant  reasonably -appears  to  have  looked  to  the  plaintiff's 
covenant,  or  to  its  performance,  as  the  consideration  and  condition  of  his 
being  bonnd.     3id. 

§  914.  Hide  as  to  time, — reasonable  time. 

Here,  however,  no  time  is  fixed  for  building  this  railroad  to  Dyersburg.  The 
law  implies  that  a  reasonable  time  was  intended  to  be  given.  Chitty,  Contr., 
1062 ;  Davis  v.  Gray,  16  Wall.,  204,  231 ;  Cooke  v.  Taylor,  2  Tenn.,  49.  The 
act  of  January  27,  1870,  ch.  49,  sec.  5,  allowed  seven  years  from  the  date  of 
the  act  for  the  completion  of  the  road.  The  bonds  being  issued  subsequent  to 
that  amendment  the  parties  are  supposed  to  have  contracted  with  reference 
to  it,  and  this  fixes  the  time  within  which  this  condition  should  have  been  per- 
formed, and  it  had  expired  when  this  suit  was  brought  and  about  six  years 
before  this  money  was  payable,  so  that  the  rule  operates  the  other  way,  unless 
the  fact  that  some  of  the  coupons  fell  due  prior  to  that  time  changes  it.  The 
town  may  have  been  willing  to  pay  the  coupons  falling  due  prior  to  the  date 
designated  by  statute  as  the  time  for  the  completion  of  the  road ;  relying  upon 
the  security  which  the  condition  gave  as  to  the  remainder.  They  could  make 
this  contract  if  they  chose,  and  we  have  seen  that  the  rule  yields  to  the  actual 
intention. 

There  are  some  cases  which  hold  that  if  part  of  the  money  be  payable  before 
the  act  is  to  be  done  by  the  other  side,  the  respective  promises  are  independent  as 
to  the  instalments  of  interest ;  but  these  cases  have,  in  their  peculiar  facts,  fur- 
nished other  evidences  of  such  intention,  such  as  delivery  of  possession  of  the 
thing  sold.  Generally,  however,  the  cases  have  been  those  where  the  principal 
money  was  payable  in  instalments.  Wilks  v.  Smith,  10  Mees.  &  W.,  355 ;  Mat- 
tock V.  Kinglake,  10  Ad.  &  Ell,,  50;  37  E.  C.  L.,  37;  Dicker  v.  Jackson,  60 
E.  C.  L,  102;  Edgar  v.  Boies,  11  Serg.  &  R,  445;  Chitty,  Contr.,  1082,  and 
cases.  It  was  held  in  Loan  Association  v.  Topeka,  20  Wall,  656,  that  the  mere 
payment  of  interest  would  not  work  an  estoppel,  and  I  think  the  application  of 
this  rule  of  part  payments  to  instalments  of  interest,  aside  from  other  control- 
ling circumstances,  is  a  perversion  of  the  rule  itself,  and  often  would  operate  to 
defeat  the  intention.  It  should  only  be  applied  where  the  mode  of  payment  of 
the  principal  money  indicates  that  the  parties  could  have  had  no  other  inten- 
tion than  that  the  promises  should  be  independent.  Gardiner  v.  Corson,  15 
2i£ass.,  500,  shows  that  annual  payments  of  interest  do  not  bring  the  case  within 
the  rule  of  payment  by  instalments.  The  plaintiff  here  also  relies  oa  the  rule 
that  where  an  essential  part  of  the  consideration  has  been  paid  the  party  re- 
ceiving it  will  not  be  allowed  to  defeat  a  recovery  against  him  because  some 
remaining  portion  of  the  whole  consideration  remains  unperformed,  the  argu- 
ment being  that  the  town  has  received  the  stock  of  the  railroad  company  for 
which  it  subscribed,  and  because  the  whole  consideration  has  not  been  received 
it  cannot  refuse  payment.  Chitty,  Contr.,  1092.  This  question  might  become 
important  if  the  railroad  company  were  in  a  condition  to  tender  performance  of 
its  undertaking,  but  the  pleas  aver  that  it  has  been  foreclosed  and  its  property 
&nd  franchises  sold  under  a  mortgage.  If  a  party  has  disabled  itself  from  ful- 
filling the  contract,  there  is  already  a  breach,  and  the  contract  is  at  an  end. 
Chitty  on  Contr.,  1079-1084.  And  the  non-performance  of  one  part  of  aeon- 
tract  is  not  excused  by  showing  performance  of  another  part.  Id,,  1079* 
Oatter  v.  Powell,  2  Smith's  Lead.  Cases,  and  notes,  is  a  case  that  discusses  this 
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doctrine ;  and  it  will  be  found  that  the  rule  does  not  apply  where  the  main  and 
essential  part  of  the  consideration  remains  unperformed.  Here  the  chief  con- 
sideration was  the  railroad  facilities  to  be  acquired  by  the  construction  of  the 
road  to  the  town.  It  is  well  known  that  in  these  days  stock  in  railroad  com- 
panies as  property  is  not  of  much  value,  and  the  shares  are  not^  in  this  class  of 
cases,  any  very  essential  part  of  the  consideration. 

The  case  of  Humboldt  v.  Long,  92  U.  S.,  642  (§§  1451-53,  i7ifra\  is  not  like 
this  case.  The  bond  did  not  show  any  condition,  and  therefore  the  subsequent 
use  of  the  words  "  upon  the  performance  of  this  condition  "  had  no  force.  If 
the  bond  had  said  ''  payable  upon  express  conditions  that  the  road  be  con- 
structed through  the  township,"  it  would  have  been  .this  case,  but  it  does  not 
so  say.  In  Pendleton  County  v.  Amy,  13  Wall,  305,  the  condition  was  pre- 
cedent to  the  issuance  of  the  bonds,  and  its  performance  was  presumed  from 
the  recitals  in  the  bonds  and  the  fact  of  their  issuance.  But  here  the  condi- 
tion is  attached  to  the  payment  of  the  money.  Usually,  these  bonds  are  issued 
in  aid  of  the  road  without  incumbrance  as  to  conditions,  and  it  would  have 
been  better  for  the  railroad  company  had  these  bonds  been  so  issued.  But 
the  parties  could  attach  this  condition  to  their  contract,  and  the  bonds  were 
not  valueless  if  the  condition  has  been  performed.  It  was  simply  a  transfer  of 
confidence  in  the  railroad  company  from  the  town  to  the  capitalist  who  takes 
the  bonds.  It  is  he  who  trusts  the  railroad  company  in  this  case,  and  not  the 
defendant  corporation.  It  was  a  wise  contract  on  the  part  of  the  town,  and  it 
has  taken  the  precaution  to  inform  persons  dealing  in  the  bonds  of  the  fact 
that  it  had  attached  the  condition  to  the  contract  by  this  recital.  The  lan- 
guage of  the  proposition  as  voted,  and  the  proceedings  of  the  town  authorities, 
do  not  indicate  any  other  condition  than  that  shown  on  the  face  of  the  bond. 
But  if  they  did,  the  expression  in  the  bond  itself  is  not  ambiguous.  The  case 
of  Miller  v.  Pittsburg  R  Co.,  40  Penn.  St.,  237,  falls  directly  within  the  case 
of  a  contract  for  payment  before  the  road  was  to  be  built,  and  to  build  it.  The 
principal  money  —  the  subscription  itself  —  was  all  due  two  years  before  the 
road  suspended.  Here  it  is  deferred  for  ten  years,  and  the  charter  of  the  com- 
pany required  the  road  to  be  completed  six  years  before  these  bonds  were  due. 
The  case  of  Brooklyn  v,  JEtna  Life  Ins.  Co.,  decided  by  the  United  States- 
supreme  court,  October  term,  1878  (not  yet  reported),  11  Ch.  Leg.  N.,  319;  8 
Cent.  L.  J.,  422;  19  Alb.  L.  J.,  361  (§§  1402-1404,  infra),  is  a  clear  recognition 
of  this  defense  as  a  good  one.  And  there  can  be  no  doubt  that  if  the  bonds  in 
that  case  had  on  their  face  given  notice,  as  in  this  case,  the  plaintiff  would  have 
failed.  The  case  of  Town  of  Concord  v.  Portsmouth  Savings  Bank,  92  U.  S.^ 
625,  is  directly  in  point  in  favor  of  this  opinion.  There  the  act  of  the  legis- 
lature attached  the  condition  to  the  subscription ;  here  the  contract  of  the  par- 
ties attached  it.  There  the  bonds  were  void;  here  the  condition,  being  broken, 
the  bonds  became  valueless.  The  case  of  N.  &  N.  W.  R.  Co.  v.  Jones,  2  Coldw., 
574,  is  also  an  authority  directly  in  favor  of  this  conclusion. 

The  importance  of  this  case  demands,  and  has  received,  my  most  careful  con- 
sideration, and  the  defenses  set  up  have  raised  some  of  the  most  perplexing 
questions  known  to  the  law.  This  must  be  my  apology  for  the  delay  in  decid- 
ing it,  and  the  fulness  of  the  opinion.    Demurrer  overruled. 
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COUNTY  OF  RANDOLPH  v.  POST. 
(8  Otto,  502-614.    1876.) 

Error  to  TJ.  S.  Circuit  Court,  Southern  District  of  Illinois. 
Opinion  by  Mr.  Justice  Hunt. 

Statement  of  Facts. —  By  consent  of  the  parties,  this  case  was  tried  by  the 
circuit  judge  without  the  intervention  of  a  jury.  It  resulted  in  a  judgment 
for  the  plaintiff  below,  for  the  amount  of  the  coupons  upon  certain  bonds  is- 
sued by  the  county  of  Eandolph  and  held  by  the  plaintiff,  thus  establishing  the 
validity  of  an  issue  by  said  county  of  bonds  in  aid  of  the  Chester  &  Tamaroa 
Coal  and  Bail  way  Company.  The  county,  dissatisfied  with  this  result,  brings 
its  appeal  to  this  court,  and  rests  its  objections  upon  two  principal  grounds: 

1.  The  flrst  allegation  of  error  is,  that  the  issue  of  these  bonds  was  forbidden 
by  the  constitution  of  the  state  of  Illinois.  A  separate  article  of  the  constitu- 
tion of  that  state  provided  as  follows:  "No  county,  city,  town,  township  or 
other  municipality  shall  ever  become  subscriber  to  the  capital  stock  of  any 
railroad  or  private  corporation,  or  make  a  donation,  or  loan  its  credit  in  aid  of 
such  corporation :  Provided^  however,  that  the  adoption  of  this  article  shall 
not  be  construed  as  affecting  the  right  of  any  municipality  to  make  such  sub- 
scriptions when  the  same  have  been  authorized  under  existing  laws  by  a  vote 
of  the  people  of  ^ch  municipality  prior  to  such  adoption." 

This  provision  took  effect  on  the  2d  of  July,  1870.  Richards  v.  Donaghue, 
66  111.,  73.  If,  then,  the  county  of  Randolph  had  been  authorized,  prior  to 
July  2,  1870,  to  make  the  subscription  in  question,  the  bonds  were  valid,  so  far 
as  this  objection  is  concerned.  If  it  was  not  so  authorized,  the  subscription 
was  prohibited  by  the  constitution,  and  the  bonds  were  void.  It  will  be  ob- 
served that  the  decision  of  this  point  depends  not  upon  the  question  whether  a 
subscription  had  in  fact  been  made  by  a  county  prior  to  July  2,  1870,  but 
whether  the  county  had  been  authorized  in  the  manner  specified  to  make  such 
subscription.  The  provision  does  not  apply  where  such  subscriptions  "  have 
been  authorized  under  existing  laws." 

The  act  of  the  legislature  of  Illinois,  respecting  railroad  companies,  in  force 
prior  to  the  adoption  of  the  constitutional  provision,  contained  the  following 
sections : 

"  77.  Subscriptions  and  loans.  Whenever  the  citizens  of  any  city  or  county 
in  this  state  are  desirous  that  said  city  or  county  should  subscribe  for  stock  in 
any  railroad  company  already  organized  or  incorporated,  or  hereafter  to  be  or- 
ganized or  incorporated,  under  any  law  of  this  state,  such  city  or  county  may 
and  are  hereby  authorized  to  purchase  or  subscribe  for  shares  of  the  capital 
stock  in  any  such  company,  in  anj?  sum  not  exceeding  $100,000,  for  each  of 
snch  cities  or  counties ;  and  the  stock  so  subscribed  for.  or  purchased,  shall  be 
nnder  the  control  of  the  county  court  of  the  county,  or  common  council  of  the- 
city,  making  such  subscription  or  purchase,  in  all  respects  as  stock*  owned  by 
individuals. 

"  78.  For  the  payment  of  such  stock,  the  judges  of  the  county  court  of  the 
connty,  or  the  common  council  of  the  city,  making  such  subscription  or  pur- 
chase, are  hereby  authorized  to  borrow  money,  at  a  rate  not  exceeding  ten  per 
cent,  per  annum,  and  to  pledge  the  faith  of  the  county  or  city  for  the  annual 
payment  of  the  interest,  and  the  ultimate  redemption  of  the  principal;  or,  if 
the  said  judges  or  common  council  should  deem  it  most  advisable,  they  are 
hereby  authorized  to  pay  for  such  subscription  or  purchase  in  bonds  of  the  city 
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or  county  making  such  subscription,  to  be  drawn  for  that  purpose  in  sums  not 
less  than  $50,  bearing  interest  not  exceeding  ten  per  cent,  per  annum,  provided 
that  no  bond  shall  be  paid  out  at  a  less  rate  than  par  value. 

"  79.  The  railroad  companies  already  organized  or  incorporated,  or  hereafter 
to  be  organized  or  incorporated,  under  the  laws  of  this  state,  are  hereby  author- 
ized to  receive  the  bonds  of  any  county  or  city  becoming  subscribers  to  the 
capital  stock  of  such  company,  at  par,  and  in  lieu  of  cash,  and  to  issue  their  bonds, 
bearing  interest  not  exceeding  ten  per  cent,  per  annum,  for  any  money  by  them 
borrowed  for  the  construction  of  their  railroad  and  fixtures,  or  for  the  purchase 
of  engines  and  cars ;  and  for  such  purpose  may  dispose  of  any  bonds  by  them 
received  as  aforesaid." 

The  section  following  enacts  that  no  such  bonds  shall  be  issued  unless  a 
majority  of  the  voters  of  the  municipality  shall,  at  an  election  called  for  that 
purpose,  sanction  such  issue.  It  is  not  necessary  to  give  the  details  of  this  sec- 
tion, as  no  question  exists  as  to  the  holding  the  election  on  the  6th  day  of  June, 
1870,  and  to  the  vote  thereat,  as  set  forth  in  the  bonds. 

§  91 5«  A  Gompany  authorised  by  its  charter  to  ^'  conetrtict^  complete  and  oper- 
cie  a  railroad  ^^  isyto  aU  intents  and  purposes^  a  railroad  company. 

The  point  of  the  objection  here  made  is  that  the  Chester  &  Tamaroa  Coal  and 
Bailway  Company  is  not  a  railroad  company  within  the  meaning  of  the  general 
act  already  cited.  It  is  said  that  it  is  a  mining  and  a  manufacturing  company, 
and  not  a  railroad  company.  By  an  act  of  the  legislature  passed  March  4, 
1869,  that  company  was  created  a  corporation,  and  "vested  with  all  power, 
privileges  and  immunities  which  are  or  may  be  necessary  to  engage  in  mining, 
and  to  construct,  complete  and  operate  a  railroad,  with  single  or  double  track, 
commencing  at  Chester,  in  Eandolph  county,  111.,  thence  running  easterly  on 
the  most  eligible  route,  via  Pinckney  ville,  in  Henry  county,  IlL,  to  Tamaroa, 
in  said  Perry  county;  and  for  this  purpose  said  company  are  authorized  to  lay 
out  their  said  railroad,  not  exceeding  one  hundred  feet  in  width  through  the 
whole  length,  and  for  the  purpose  of  cuttings,  embankments,  stone  or  gravel, 
may  take  as  much  more  land  as  may  be  necessary  for  the  proper  construction 
and  security  of  said  railroad,  and  shall  have  power  to  extend  the  same  to  con- 
nect with  or  cross  over  any  other  railroad  within  the  state  of  Illinois,  and  may 
make  such  lateral  or  branch  road  or  roads  to  any  coal  lands  belonging  to  said 
company  as  they  may  deem  necessary  for  the  successful  prosecution  of  their 
business ;  and  said  company  may  enter  upon  and  take  possession  of  so  much 
land  as  may  be  necessary  for  the  construction  and  maintenance  of  said  railroad 
and  branches,  depots,  side-tracks,  water-stations,  engine-houses,  machine-shops 
and  other  buildings  and  appendages  necessary  to  the  construction  and  working 
of  said  road ;  and  in  case  said  land  be  not  donated  to  said  company  for  such 
purpose,  it  shall  be  lawful  for  said  company  to  proceed  to  condemn  said  land, 
as  provided  by  the  laws  of  the  state  concerning  right  of  way. 

"  Sec.  2.  The  said  corporation  may  take  and  transport  upon  said  railroad 
any  person  or  persons,  merchandise  or  other  property,  and  may  fix,  establish, 
take  and  receive  such  rates  of  toll,  for  any  passenger  and  property  transported 
upon  the  same,  as  the  directors  shall,  from  time  to  time,  establish,  subject  to 
such  limitations  and  restrictions  as  are  or  may  be  provided  by  general  law. 

"  Sec.  3.  The  said  corporation  is  hereby  vested  with  power  to  purchase,  hold 
and  convey  real  and  personal  estate;  to  give  and  receive  promissory  notes;  to 
enter  into  and  carry  on  all  kinds  of  mechanical  and  manufacturing  business ; 
to  erect  mills,  furnaces,  foundries,  factories  and  machine  shops  for  the  mann- 
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factnre  of  flour,  Inmber,  iron,  castings,  machinery,  farming  utensils,  and  any 
other  kind  or  description  of  article  not  forbidden  by  law ;  and  may  erect  and 
baild  marine  ways  or  dry  docks,  and  use  the  same  for  the  purposes  of  repairing 
and  building  boats,  barges  or  any  other  description  of  water  craft ;  may  buy, 
build  and  own  boats,  barges  or  other  vessels,  and  navigate  the  same  for  the 
transportation  of  their  coal,  manufactures,  or  for  other  purposes." 

We  are  at  a  loss  to  conceive  what  words  could  be  used  to  create  a  railroad 
company  that  are  not  here  used.    The  persons  named  are  ^'hereby  created  a 
corporation,"  and  authority  is  given  "  to  construct,  complete  and  operate  a  rail- 
road "  from  Chester,  a  point  in  Eandolph  county  on  the  Illinois  railroad,  to  Tam- 
aroa,  a  point  on  the  Mississippi  river.    They  are  authorized  to  extend  their 
road,  by  lateral  branches,  to  connect  with  other  roads;  and  the  power  of  emi- 
nent domain,  to  condemn  such  land  as  may  be  needed  for  building  the  railroad, 
is  vested  in  the  corporation.    The  corporation  is  authorized  to  take  and  trans- 
port upon  said  road  all  persons  and  property,  and  to  fix  and  establish  rates  of 
toll  for  the  transportation  of  such  persons  and  property.    It  is  not  the  less  a 
railroad  company  within  the  statute  authorizing  municipal  subscriptions,  be- 
cause it  is  also  a  coal,  or  a  mining,  or  a  furnace,  or  a  manufacturing  company. 
By  the  third  section  of  its  charter  it  is  vested  with  large  power  to  carry  oa 
various  kinds  of  mechanical  and  mining  business,  and  is  authorized  to  build 
and  use  vessels  and  barges  in  the  transportation  of  coal  and  for  other  purposes* 
If  the  legislature  had  placed  great  restrictions  upon  its  capacity  as  a  railroad 
corporation,  it  might  plausibly  be  objected  that  the  purpose  of  a  municipal 
subscription  to  its  stock  would  be  so  far  thwarted.    Such  purpose  is  to  promote 
the  settlement  and  increase  the  business  and  enhance  the  value  of  the  property 
of  the  municipality  and  of  its  citizens,  by  furnishing  the  means  of  passage  to 
all  wishing  to  come  or  to  go,  and  providing  a  means  of  bringing  in  the  produce 
of  other  regions  and  of  furnishing  a  market  for  its  own.    The  vast  corn  grow- 
ing lands  of  the  state  of  Illinois  depend  for  their  value  upon  their  convenience 
to  a  market.    A  few  years  ago  its  rich  production  was  almost  valueless,  for  the 
want  of  railroads  or  canals  to  carry  it  to  other  regions,  where  it  could  have 
been  sold  to  advantage.    Ko  court  has  authority  to  say  that  an  operating  rail- 
road is  less  a  railroad,  is  less  valuable  to  a  county  through  which  it  passes, 
because  it  proposes  to  mine  and  transport  coal,  to  manufacture  and  transport 
flour,  to  carry  on  iron  foundries,  digging  or  buying  the  raw  materials,  em- 
ploying men  to  manufacture  them  into  different  kinds  of  iron  or  articles  of  use 
or  luxury,  and  transporting  them  as  may  be  required,  than  if  it  confined  itself 
to  the  business  of  a  carrier.    So  far  as  the  probable  success  or  advantages  of 
such  undertakings  are  concerned,  it  is  not  for  us  to  decide  upon  it.    The  people 
of  Bandolph  knew  what  the  powers  of  the  corporation  were,  and  if  they 
thought  well  of  the  undertaking  it  was  a  matter  for  their  judgment  only.    The 
question  of  power  being  settled,  the  matter  of  judgment,  wisdom  or  expediency 
is  not  for  reconsideration  by  the  courts. 

§  916*  A  municipal  corporation  ha%  power  to  waive  conditions^  and  by  so 
doing  estop  itself^ 

2.  The  objection  is  made,  secondly,  that  the  subscription  of  the  county  was 
a  conditional  one  and  that  the  condition  was  not  complied  with.  The  allega- 
tion is,  that  by  the  terms  of  the  contract  of  subscription  the  road  was  agreed 
to  be  completed  and  in  operation  within  eighteen  months  from  the  date  of  the 
subscription,  which  would  be  on  the  27th  day  of  December,  1871,  and  that  it 
was  not  completed  until  the  19th  day  of  January,  1872.    We  do  not  think  the 
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fact  upon  which  this  objection  is  based  appears  from  the  record.     It  is  certain 
that  no  attention  wa^s  called  to  it  in  the  court  below,  and  no  ruling  thei'e  asked 
or  had  in  relation  to  it.     It  is  there  stated  that  '^  the  plaintiff  proved  that  the 
road  was  built  and  completed  within  the  time  required  by  the  county  court  of 
Kandolph,  according  to  contract;  that  it  was  upon  its  completion  put  into 
operation,  and  has  been  ever  since  and  now  is  in  full  operation,  with  trains  of 
cars  carrying  freight  and  passengers  as  a  common  carrier  through  said  county 
of  Bandolph  on  the  line  prescribed  by  the  contract.     .     .     .     Said  bonds  were 
not  issued  and  delivered  to  said  railroad  company  until  said  county  officers 
.    .   '.    had  first  rode  over  said  railroad  in  cars  of  said  company  through  the 
county  of  Eandolph,  and  expressed  themselves  satisfied  with  the  construction 
of  said  railroad."    This  plain  statement  is  supposed  to  be  overthrown  by  the 
evidence  of  a  petition  presented  to  the  county  court  by  the  company  on  the 
6th  day  of  October,  1871,  in  which  it  is  stated  that,  for  reasons  there  given,  it 
will  not  be  able  to  complete  the  road  within  the  time  stipulated,  and  asking  an 
extension  from  December  27,  1871,  until  February  1,  1872,  and  of  the  order  of 
the  county  court  granting  such  extension.     This  is  evidence,  no  doubt,  that  the 
company  then  believed  that  it  would  not  be  able  to  complete  the  road  as  it  had 
undertaken,  and  that  it  desired  to  guard  itself  against  default,  as  well  as  that 
the  county  was  ready  to  grant  the  request.     This  was,  however,  ninety  days 
before  the  expiration  of  the  time  stipulated,  and  it  is  by  no  means  difficult  to 
believe  that  the  company  overcame  the  existing  obstacles.     It  could  not  obtain 
the  bonds  until  the  road  was  completed ;  and  it  had  the  strongest  motive,  there- 
fore, not  to  accept  the  indulgence  of  the  county,  if  it  was  possible  to  avoid  it. 
The  evidence  shows  that  the  bonds  had  been  delivered  on  the  19th  day  of 
January,  thirteen  days  before  the  expiration  of  the  extended  time,  and  that  the 
road  was  completed  and  in  operation  before  such  delivery.     It  appears,  also, 
from  the  citation  already  made  from  the  record,  that  the  road  was  built  through 
the  county  "  according  to  contract."    When  it  is  stated  in  the  bill  of  exceptions 
that  the  "  plaintiff,  to  maintain  the  issue  on  his  part,  offered  in  evidence  the 
contract  made  by  the  county  court  of  Eandolph  county,  also  the  order  of  the 
county  court  extending  the  time  for  the  completion  of  the  road,"  it  is  plain  that 
the  distinction  between  the  contract  and  the  order  of  extension  was  well  under- 
stood, and  that  the  statement  that  the  road  was  found  to  be  completed  accord- 
ing to  the  contract,  means  within  the  time  and  in  the  manner  prescribed  by  the 
original  contract,  and  not  by  the  extension.     If  the  fact  assumed  is  doubtful, 
we  are  not  called  upon  to  study  out  a  defect  for  the  purpose  of  overthrowing 
the  judgment,  which  was  not  objected  to,  or  in  any  manner  alluded  to  on  the 
trial.     Should  we,  however,  assume  the  fact  to  be  as  is  insisted  by  the  plaintiff 
in  error,  it  does  not  follow  that  its  conclusion  is  correct.    The  constitutional 
provision  alluded  to  prohibited  all  loans  to  corporations  of  municipal  credits 
after  July  2,  1870.     If,  however,  a  subscription  for  that  purpose  had  already 
been  authorized  b}'^  a  vote  of  the  people,  the  right  to  make  such  subscription 
was  not  affected  by  the  prohibition.     If  not  authorized  before  the  date  men- 
tioned, the  subscription  was  absolutely  prohibited.     If  previously  authorized, 
the  constitution  had  nothing  to  do  with  it.    It  was  as  if  no  such  ordinance 
existed.     We  should  unreasonably  restrict  the  rights  and  powers  of  a  municipal 
corporation  were  we  to  hold  that  it  did  not  possess  the  power  to  alter  its  legally 
made  contract  b}^  waiving  conditions  found  to  be  injurious  to  its  interests,  or 
that  it  could  not  estop  itself,  like  other  parties  to  a  contract.     Bigelow  on 
Estoppel,  464;  Moran  v.  Comm'rs,  2  Black,  722  (§§  1439-42,  infra);  Zabriskie 
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V.  Cleveland,  23  How.,  400 ;  Pendleton  County  v.  Amy,  13  Wall.,  297 ;  1  DilL 
Mud.  Corp.,  sees.  375,  383,  385,  398.  , 

§  917.  A  municipal  corporation  declaring  itsdf  satisfied  with  a  road^  and 
issuing  its  honds^  waives  objections  and  estops  itself. 

In  the  present  case  the  county,  by  an  order  in  writing  made  on  the  6th  day 
of  October,  1871,  expressly  agreed,  for  reasons  satisfactory  to  itself,  to  extend 
the  time  of  completing  the  road  fi*om  the  27th  day  of  December,  1871,  to  the 
1st  day  of  February,  1872.  Before  that  time, —  to  wit,  on  the  19th  day 
of  January,  1872, —  it  declared  the  road  to  be  completed  to  its  satisfac- 
tion, delivered  its  bonds  to  the  company,  and  received  its  stock  in  return, 
whieh  it  still  holds  and  owns.  That  this  constitutes  a  waiver  and  an  estoppel, 
which  under  ordinary  circumstances  would  prevent  the  obligor  from  raising  the 
objection  that  the  contract  had  not  been  performed  in  time,  the  authorities 
leave  no  doubt.  MuUer  v.  Ponder,  55*K.  Y.,  325 ;  Barnard  v.  Campbell,  id., 
457;  McMarler  v.  Bank,  id.,  222;  Kelly  v.  Scott,  49  id.,  601;  Dezell  v.  O'Dell, 
Z  Hill,  215 ;  Grand  Chute  v.  Winegar,  15  WalL,  372 ;  Mercer  Co.  v.  Haokett,  1 
WaU.,  83  (§§  1409-12,  infra)\  Gelpcke  v.  Dubuque,  1  WaU.,  175  (§§  1367-70, 
infra)\  id.,  184;  County  of  Moultrie  v.  Savings  Bank,  92  U.  S.,  631  (§§  872- 
875,  mpra)\  Converse  v.  City  of  Fort  Scott,  id.,  503  (§§  1089-40,  infra).  We 
are  of  the  opinion  that  the  case  was  well  decided,  and  the  judgment  is  accord- 
ingly aflSrmed. 

JABROLT  V.  MOBERLY. 
(18  Otto,  080-501.    1880.) 

Ebbob  to  U.  S.  Circuit  Court,  Western  District  of  Missouri. 

Statkment  of  Facts. —  Plaintiff,  a  citizen  of  Illinois,  sued  the  town  of  Mo- 
berly,  a  town  of  Missouri,  upon  a  number  of  coupons  detached  from  bonds 
issued  by  the  town  to  purchase  land  to  be  donated  to  a  railroad  for  machine 
shop  purposes.  The  bonds  were  issued  May  1, 1872,  and  recited  on  their  face 
that  they  were  authorized  by  an  election  held  March  26,  1872,  and  that  the 
result  of  the  election  was  that  two  hundred  and  twenty-eight  votes  were  cast  in 
favor  of  the  donation,  and  only  one  against  it.  The  bonds  further  recited  that 
they  were  issued  in  pursuance  of  an  act  of  the  legislature  of  Missouri,  passed 
March  18,  1871.  The  defendant  demurred  to  the  petition  on  the  ground  that 
the  aforesaid  act  of  the  legislature  is  in  conflict  with  the  constitution  of  the 
state,  and  that  the  petition  does  not  set  out  a  sufficient  cause  of  action.  On 
these  two  points  the  judges  were  divided  in  opinion,  and  certified  that  fact  to 
this  court.  The  bonds  were  issued  under  a  law  authorizing  their  issue  on  a 
majority  vote ;  the  constitution  required  the  assent  of  two-thirds  of  the  quali- 
fied voters. 

Opinion  by  Ma.  Justice  Field. 

The  object  of  the  inhibition  in  the  state  constitution  was  to  prevent  the  cre- 
ation of  debts  by  counties,  cities  and  towns  on  behalf  of  any  company,  associa- 
tion or  corporation  without  the  assent  of  two-thirds  of  their  qualified  voters. 
The  loan  of  their  credit,  that  is,  the  placing  of  their  obligations  for  the  payment 
of  money  for  the  use  of  companies,  was  the  usual  mode  in  which  they  incurred 
indebtedness.  Aid  in  this  way  to  companies,  particularly  such  as  were  organ- 
ized for  the  construction  of  railroads,  was  given  so  frequently  by  municipal 
bodies  in  Missouri,  before  the  constitution  of  1865  went  into  effect,  as  in  many 
instances  to  greatly  embarrass  and  subject  them  to  burdensome  and  oppressive 
taxation  to  provide  for  the  interest  on  their  obligations  and  the  ultimate  pay- 
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ment  of  the  principal.  Numerous  acts  of  the  legislature  bad  authorized  officers 
of  counties  and  cities  to  subscribe  for  stock  in  railway  companies,  and  to  issue 
bonds  for  their  aid  without  limit  as  to  amount  and  without  the  previous  assent 
of  those  who  were  to  be  taxed  for  their  payment.  In  many  instances  the  road 
in  aid  of  which  the  bonds  were  issued  was  never  constructed,  and  as  no  benefit 
resulted  to  the  counties  and  cities,  their  inhabitants  naturally  felt  impatient 
under  the  burdens  which  their  officers  had  improvidently  imposed. 

It  was  the  purpose  of  the  constitutional  provision  to  check  these  abuses,  by 
requiring  the  previous  assent  of  two-thirds  of  the  qualified  voters  of  the  mu- 
nicipal bodies  before  any  more  stock  should  be  subscribed  by  them  or  any  far- 
ther indebtedness  be  thus  incurred.  The  issue  of  obligations  directly  to  the 
company,  association  or  corporation,  without  such  previous  assent,  is  within 
the  letter  of  the  prohibition,  and  to  purchase  property  to  be  given  to  such  com- 
pany, association  or  corporation  by  the  issue  of  obligations  to  others,  without 
such  assent,  is  within  its  spirit.  Both  modes  of  using  the  bonds  of  the  munici- 
pality are  equally  a  use  of  its  credit,  the  difference  being  that  the  one  is  a  direct 
and  the  other  an  indirect  waj'  of  employing  the  credit  of  the  municipality  for 
the  benefit  of  the  railway  company.  It  would  be  a  narrow  and  strict  construc- 
tion of  the  constitutional  provision  to  hold  that  it  prohibited  the  creation  of 
indebtedness  by  a  municipality  by  a  direct  use  of  its  credit  for  the  railway 
company,  and  yet  permitted  such  creation  by  the  indirect  use  of  it  for  the  same 
purpose.  A  constitutional  provision  should  not  be  construed  so  as  to  defeat  its 
evident  purpose,  but  rather  so  as  to  give  it  effective  operation  and  suppress  the 
mischief  at  which  it  was  aimed.  In  accordance  with  this  principle,  this  court 
held,  in  Harshman  v.  Bates  County  (§§  899,  900,  8upra\  that  the  inhibition  in 
question  extended  to  townships  in  Missouri,  as  well  as  to  counties,  cities  and 
towns,  although  townships  were  not  mentioned.  To  contend,  said  the  court, 
that  the  mere  subdivision  of  counties  into  townships  enabled  the  legislature  to 
evade  the  constitutional  provision  is  to  ignore  the  manifest  intention  and  spirit 
of  that  instrument ;  that  it  could  not  be  possible  that  it  was  intended  to  re- 
strict the  legislature  as  to  counties  and  not  to  restrict  it  as  to  mere  sectional 
portions  of  the  counties.     92  U.  S.,  569. 

§  918.  The  Missouri  act  of  March  18^  1871^  authorizing  municipal  bodies  to 
issue  bonds  to  aid  i?i  the  construction  of  railroads  without  t/ie  assent  of  two-thirds 
of  the  lawful  voters^  is  unconstitutional. 

Considering  the  provision  in  this  spirit,  and  looking  at  the  evil  to  be  pre- 
vented, we  are  of  opinion  that  the  issue  by  the  defendant  of  its  bonds  to  purchase 
lands,  to  be  donated  to  the  railway  here,  was  a  loan  of  its  credit  which  could  not 
be  made  without  the  assent  of  two-thirds  of  the  qualified  voters  of  the  city.  It 
is  true  that  a  loan  implies  a  return  of  the  thing  loaned  at  some  future  day.  A 
loan  of  credit  would,  therefore,  seem  to  require  that  the  party  receiving  its 
benefit  should  provide  for  its  cancellation  by  the  payment  of  the  bonds  issued. 
This  being  so,  it  would  be  unreasonable  to  hold  that,  whilst  the  framers  of  the 
constitution  intended  to  prohibit  a  temporary  use  of  the  credit  of  a  municipal- 
ity without  the  previous  assent  of  two-thirds  of  its  qualified  voters,  they  were 
willing  that  the  absolute  grant  of  the  credit  should  be  made  without  such 
assent.  We  do  not  think  that  a  construction  leading  to  such  a  conclusion  is 
permissible.  The  act  of  March  18,  1871,  must,  therefore,  be  held  to  be  in  con- 
flict with  the  constitution  of  the  state.  It  authorizes  a  majority  of  the  voters 
of  a  municipality  to  do  that  which  the  constitution  declares  the  legislature 
shall  not  authorize  to  be  done  except  by  the  assent  of  two- thirds  of  such  voters. 

446 


POWERS  OF  CORPORATIONS.  §918. 

The  supreme  court  of  Missouri  has  given  a  similar  construction  to  the  consti- 
tutional provision.  An  act  of  the  legislature  had,  among  other  things,  provided 
for  the  establishment  of  a  school  of  mines  and  metallurgy  as  a  branch  of  the 
university  of  the  state,  which  was  to  be  located  in  such  county  having  mines 
as  should  donate  to  the  board  of  curators  of  the  university  for  buildings  and 
other  purposes  of  the  school,  the  greatest  available  amount  of  money  and  bonds. 
The  act  authorized  the  county  court  of  a  county  desirous  of  making  a  dona- 
tion, to  issue  bonds  of  the  latter,  to  be  delivered  to  the  board  of  curators  and 
to  be  by  them  sold,  and  the  proceeds  used  in  the  purchase  of  the  land  and  the 
erection  of  the  necessary  buildings.  Under  this  act,  the  county  court  of  Phelps 
county  ordered  the  issue  of  bonds,  at  different  times,  amounting  in  all  to 
$75,000,  to  be  used  as  mentioned,  and  their  delivery  to  the  curators.  The  order 
was  made  without  the  assent  of  two-thirds  of  the  qualified  voters  of  the  county, 
and,  upon  the  petition  of  the  state,  the  sale  of  the  bonds  was  enjoined,  the 
court  holding  that  their  issue  was  a  loan  of  credit  within  the  constitutional  in- 
hibition, and  that  the  act  authorizing  their  issue,  without  the  sanction  of  two- 
thirds  of  the  voters  of  the  county,  was  void.  It  stated  that  the  object  of  the 
inhibition  upon  county  courts  and  city  and  town  municipalities  was  to  prevent 
them  from  taxing  the  people  without  their  assent.    57  Mo.,  17S. 

The  difference  between  that  case  and  the  one  at  bar  is  only  in  the  mode  of 
eflfecting  the  same  result.  There  the  bonds  were  given  to  the  curators  to  be  by 
them  sold  and  the  proceeds  invested  in  the  establishment  of  the  school  of  mines* 
Here  the  bonds  were  to  be  sold  by  the  municipality  issuing  them,  and  the  pro- 
ceeds used  by  it  in  the  purchase  of  lands  to  be  donated  to  the  railroad  company. 
The  object  of  the  loan  in  both  cases,  in  authorizing  the  issue  of  the  bonds,  waa 
the  purchase  of  property  and  the  donation  of  it  to  corporations.  As  remarked 
by  counsel,  it  is  difficult  to  see  how  the  fundamental  law  of  the  state  could  be 
evaded  by  a  change  of  the  parties  through  whom  the  credit  of  the  municipality 
is  to  be  converted  into  money.  In  either  case  the  debt  created  is  to  be  paid  by 
taxation.  The  subsequent  case  of  the  county  court  of  St.  Louis  county  against 
Griswold  does  not  change  this  decision.  The  bonds  there  considered  were  issued 
to  purchase  lands  in  St.  Louis  for  a  public  park  for  the  benefit  of  its  inhabit- 
ants. There  was  no  loan  of  credit  for  the  use  of  any  other  parties  in  the  case. 
58  id.,  175. 

The  act  of  the  legislature  of  February  16,  1872,  upon  which  much  reliance  i& 
placed  by  counsel  for  the  plaintiff,  is  merely  prohibitory  in  its  character,  for- 
bidding the  officers  of  counties,  cities  and  towns  to  donate,  take  or  subscribe 
Btock  in  any  railroad  or  other  company,  corporation  or  association,  or  the  loaa 
of  their  credit^  without  the  previous  assent  of  two-thirds  of  their  qualified 
voters,  and  prescribing  a  punishment  for  a  disregard  of  its  provisions.  It  con- 
fers, of  itself,  no  authority.  The  inhibition  upon  the  officers  of  a  county,  city 
or  town  to  loan  its  credit  without  the  previous  assent  of  others  was  not  an  au- 
thority to  loan  it  when  such  assent  was  given.  Authority  to  create  an  indebt- 
edness against  a  municipality,  except  on  certain  conditions,  was  not  conferred, 
because  the  attempt  thus  to  create  it  was  made  punishable  as  a  crime.  Further 
l^islation  was  needed.  Such  was  the  evident  opinion  of  the  legislature  of  the 
state,  for,  by  an  additional  act,  passed  on  the  29th  of  March,  1872,  the  authority 
was  given  in  terms.    We  answer,  therefore,  the  first  question  certified  to  us  ia 

the  affirmative,  and  the  second  in  the  negative. 

Jvdgment  affirmed. 

JAsL.  Justice  Hablak  dissented. 
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COUNTY  OF  KANKAKEE  v.  MTNA  LIFE  INSURANCE  COMPANY. 

(16  Otto,  668-672.     1882.) 

Ebror  to  TJ.  S.  Circait  Court,  ^N'orthern  District  of  Illinois. 

Opinion  by  Mb.  Justice  Matthews. 

Statement  of  Factts. —  The  judgment  sought  to  be  reviewed  by  this  writ  of 
error  was  rendered  upon  coupons  attached  to  municipal  bonds  purporting  to 
be  issued  by  the  plaintiff  in  error.  The  cause  was  tried  by  the  court  without 
the  intervention  of  a  jury,  and  the  facts  appear  in  a  bill  of  exceptions.  Each 
bond  of  the  issue  bears  date  September  20,  1870,  and  contains  a  recital  that  it 
^^  is  issued  under  and  pursuant  to  orders  of  the  board  of  supervisors  of  Kanka- 
kee county,  Illinois,  for  subscription  to  the  capital  stock  of  the  Kankakee  & 
Illinois  River  Bailroad  Company,  as  authorized  by  virtue  of  the  laws  of  the 
state  of  Illinois  authorizing  cities  and  counties  to  subscribe  capital  stock  to  aid 
and  construct  railroads;  also  in  accordance  with  the  provisions  of  an  act  of 
si^d  state  of  Illinois,  entitled  '  An  act  to  fund  and  provide  for  paying  the  rail- 
road debt  of  counties,  townships,  cities  and  towns,'  in  force  April  16,  A.  D. 
1869." 

The  bonds  were  sealed  with  the  county  seal,  signed  by  the  chairman  of  the 
board  of  supervisors,  and  countersigned  by  the  clerk  of  the  county  court,  under 
the  order  of  the  board  of  supervisors  of  the  county,  September  20,  1870.  The 
defendant  in  error  is  a  bona  fide  holder  for  value,  having  purchased  them  be- 
fore their  maturity  in  the  open  market  and  w^ithout  notice  of  any  defense. 
The  defense  made,  however,  and  overruled  in  the  court  below,  is  matter  of  law, 
and  alleges  that  the  bonds  are  void,  in  whosesoever  bands,  first,  because  the 
county  had  no  power  under  the  law  to  issue  them  at  all,  and  second,  because 
they  were  issued  by  the  board  of  supervisors  of  the  county,  who  were  not  the 
representatives  of  the  county  empowered  to  bind  it. 

§  919.  Cha/rter  of  the  Kanhikee^  e6o.<,  Hailroad  Company  does  not  limit  the 
opera/tion  of  the  general  laws  of  lUinoie. 

Section  16  of  the  charter  of  the  Kankakee  &  Illinois  River  Railroad  Com- 
pany, in  force  April  15,  1869,  provides  that  ^  to  further  aid  in  the  construction 
of  said  railroad,  townships,  corporate  towns  and  cities  on  or  along  the  line  of 
said  railroad  may  subscribe  to  the  capital  stock  of  said  company  in  sums  not 
exceeding  one  hundred  thousand  dollars  respectively,"  if  such  subscription  shall 
have  been  authorized  by  a  majority  of  the  legal  voters  at  an  election  called  and 
held  for  that  purpose.  In  that  event,  bonds  of  such  township,  corporate  town 
or  city  shall  be  issued  in  payment  thereof  to  the  railroad  company.  Section 
17  of  the  same  act  declares  that ''  nothing  herein  contained  shall  prevent  coun- 
ties and  cities  from  taking  and  voting  for  subscriptions  in  the  stock  of  said 
company,  under  the  general  laws  of  this  state."  The  general  laws  referred  to 
include  ^^  An  act  supplemental  to  an  act  entitled  '  An  act  to  provide  for  a  gen- 
eral system  of  railroad  incorporations,' "  which  took  effect  November  6,  1819. 
Laws  of  1849,  2d  Sess.,  p.  83.  That  act  authorizes  every  county  to  subscribe 
for  stock  in  any  railroad  company  already  or  thereafter  to  be  organized  or  in- 
corporated under  any  law  of  the  state,  to  the  extent  of  $100,000,  and,  for  the 
payment  of  the  same,  expressly  empowers  the  judges  of  the  county  court  to 
borrow  money  at  a  rate  of  interest  not  exceeding  ten  per  cent,  per  annum,  and 
to  pledge  the  faith  of  the  county  for  the  annual  payment  of  the  interest  and 
the  ultimate  redemption  of  the  principal,  or  if  they  shall  deem  it  most  advis- 
able, they  are  authorized  to  pay  for  such  subscription  in  bonds  of  the  county, 
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})emng  interest  not  exceeding  the  rate  aforesaid ;  and  the  railroad  company  is 
.also  authorized,  by  a  separate  section  of  the  act,  to  receive  such  bonds  in  pay- 
ment of  such  subscriptions. 

The  contention  now  is  on  the  part  of  the  plaintiff  in  error,  that  the  language 
<}aoted  from  the  seventeenth  section  of  the  charter  of  the  Kankakee  &  lUi- 
nois  Eiver  Bailroad  Company  is  a  reservation  merely  of  the  power  given  by 
the  general  laws  of  the  state  to  counties  to  subscribe  for  stock;  and  as  the 
power  to  issue  bonds  in  payment  therefor  is  a  distinct  power,  it  is  not  included 
in  the  reservation,  and  therefore  ceased  to  exist  on  the  passage  of  the  act,  so 
far  as  the  present  transaction  is  concerned.    But  the  obvious  meaning  of  the 
clause  relied  on  to  accomplish  that  result  is  merely  that  the  general  laws  of  the 
state  authorizing  counties  to  subscribe  for  stock  in  that  railroad  company  shall 
remain  unaffected  by  the  charter,  which  conferred  similar  power  on  townships, 
corporate  towns  and  cities  on  the  line  of  the  road,  and  not  in  any  manner  to 
limit  the  operation  and  application  of  those  general  laws  upon  the  subject. 
The  very  purpose  of  the  proviso  seems  to  us  to  have  been  to  exclude  the  very 
conclusion  now  sought  to  be  drawn  from  it.    Indeed,  if  the  argument  be  good 
for  anything  at  all,  it  results  that,  under  the  operation  of  this  reservation,  the 
naked  power  to  subscribe  for  stock  remains  in  the  counties,  without  any 
authority,  and  therefore  without  any  obligation,  to  pay  for  it ;  for  if  the  power 
to  issue  bonds  is  taken  away,  so  also  is  the  power  to  pledge  the  faith  of  the 
county  for  the  annual  payment  of  the  interest  and  the  ultimate  redemption  of 
the  principal, —  a  pledge  which  means,  of  course,  that  payment  shall  be  made 
out  of  the  revenues  of  the  county  derived  from  taxation.    As  such  a  construc- 
tion of  law  confesses  its  own  absurdity,  it  is  not  necessary  to  make  any  formal 
refutation  of  it. 

§  92()«  Powers  of  supermsora  of  Kankakee  county  to  ieev^  "bonds  in  aid  of 
railroads. 

It  is  farther  contended  on  the  part  of  the  plaintiff^  in  error  that  if,  at  the 
date  of  these  bonds,  Kankakee  county  had  corporate  power  to  execute  and 
issue  them,  it  could  only  be  done  by  the  county  court  according  to  the  terms 
of  the  statute  conferring  that  power.    Such,  in  fact,  is  the  language  of  the 
general  law  of  1849,  from  which  the  power  is  derived.    But  the  county  of 
Kankakee,  it  is  admitted,  was  organized  under  the  act  of  April  1, 1851,  to  pro- 
vide for  township  organization.    Laws  of  1851,  p.  35.    Under  that  mode  of 
organization  the  corporate  powers  of  counties,  otherwise  exercised   by  the 
judges  of  the  county  court,  are  devolved  upon  a  board  of  supervisors,  such  as 
in  the  present  instance  executed  and  issued  the  bonds  in  question.    Article  15, 
section  4,  of  that  act  declares  that  ^^  the  powers  of  a  county  as  a  body  politic 
can  only  be  exercised  by  the  board  of  supervisors  thereof,  or  in  pursuance  of  a 
]iesolution  by  them  adopted."    And  article  16,  section  4,  provides  that  '<  the 
board  of  supervisors  of  each  county  in  this  state  shall  have  power,  at  their  an- 
nual meetings,  or  at  any  other  meeting,    ...    to  perform  all  other  duties, 
not  inconsistent  with  this  act,  which  may  be  required  of  or  enjoined  on  thenir 
by  any  law  of  this  state  to  the  county  courts." 

In  Green  v.  Wardwell,  17  111.,  278,  it  was  said  that  the  board  of  supervisors 
were  the  legal  successors  to  the  county  commissioners  court,  as  had  been  pre- 
viously decided  in  The  People  v.  Thurber,  13  111.,  554.  In  Prettyman  v.  Super- 
visors of  Tazewell  County,  19  HI.,  406,  the  very  point  here  raised  was  decided, 
and  it  was  held  that  under  the  act  of  1851  it  was  the  duty  of  the  board  of 
sapervisors  to  act  instead  of  the  county  court  in  calling  an  election  to  vote  on 
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the  question,  in  making  the  subscription  for  the  stock,  and  in  issuing  county 
t)onds  in  payment  therefor.  The  act  of  April  1,  1861,  ^Ho  reduce  the  act  to 
provide  for  township  organization  and  the  several  acts  amendatory  thereof  into 
one  act,  and  to  amend  the  same"  (Session  Laws  of  Illinois,  1861,  pp.  216-237), 
removes  all  doubt  on  the  subject.  It  confers  (article  14,  section  6,  8th  clause) 
upon  the  board  of  supervisors  authority  "  to  perform  all  other  duties,  not  in- 
consistent with  this  act,  which  may  be  required  of  or  enjoined  on  them  by 
any  law  of  this  state,  or  which  are  enjoined  upon  county  courts  when  holding 
terms  for  the  transaction  qf  county  business  in  those  counties  not  adopting  town- 
ship  organization.^^  This  act  was  in  force  when  the  bonds  sued  upon  in  this 
ease  were  issued,  and  they  are  governed  by  it  The  case  of  Graddis  v.  Eichland 
County,  92  111.,  119,  relied  upon  by  counsel  for  plaintiff  in  error  on  this  point, 
is  not  inconsistent  with  this  result  in  the  present  case,  because  that  decision  is 
based  on  the  words  of  the  charter  of  the  railroad  company  conferring  the  au- 
thority to  subscribe  to  its  capital  stock,  which,  in  the  opinion  of  the  court, 
expressly  limited  the  exercise  of  the  power  to  the  county  court.  The  same 
eomment  may  be  made  upon  the  case  of  Supervisors  of  Schuyler  County  v. 
People  ex  rel.  Eock  Island  &  Alton  Bailroad  Co.,  25  111.,  181.  We  find  no 
error  in  the  record,  and  the  judgment  of  the  circuit  court  is  accordingly 
aflSrmed. 

MEYER  V.  CITY  OP  MUSCATINE. 
(1  Wallace,  884ra98.    1868.) 

Error  to  TJ.  S.  Circuit  Court,  District  of  Iowa. 

Opinion  by  Mr.  Justice  Swayne. 

The  demurrer  brings  under  examination  the  objections  taken  by  the  defend- 
ant to  the  validity  of  the  coupons  upon  which  this  suit  is  founded.  These 
objections  Avill  be  considered  as  we  proceed. 

§  921.  Authority  of  municipal  corporation  to  issue  bonds. 

I.  '^  That  there  is  no  authority  in  the  charter  of  the  city  of  Muscatine  under 
which  money  may  be  borrowed  to  aid  in  the  construction  of  railroads."  The 
charter  gives  the  city  authority  "  to  borrow  money  for  any  object  in  its  dis- 
cretion, if  at  a  regularly  notified  meeting  under  a  notice  stating  distinctly  the 
nature  and  object  of  the  loan,  and  the  amount  thereof,  as  nearly  as  practicable, 
.the  citizens  determine  in  favor  of  the  loan,  by  a  majority  of  two-thirds  of  the 
votes  given  at  the  election."  When  the  bonds  and  coupons  were  issued,  the 
acts  of  the  legislature  of  Iowa  of  the  25th  of  January,  1855  (chaps.  128  and 
149)  were  in  force.  These  acts,  in  connection  with  the  provision  of  the  char- 
ter, furnish,  in  our  judgment,  a  conclusive  answer  to  this  objection.  The 
effect  of  the  acts  was  considered  in  the  case  of  Gelpcke  v.  City  of  Dubuque,  1 
Wall.,  220,  decided  at  this  term,  to  which  we  refer. 

§  922.  Interest  on  municipal  bonds  may  be  made  payable  at  anyplace, 

II.  "  Because  the  interest  was  made  payable  in  New  York  city,  instead  of  at 
the  treasury  of  the  city  of  Muscatine."  It  was  according  to  the  general  usage 
to  make  such  bonds  and  coupons  payable  in  the  city  of  New  York.  It  added 
to  the  value  of  the  bonds  and  was  beneficial  to  all  parties.  No  legal  principle 
forbids  It.  The  power  of  a  municipal  corporation  to  make  any  contract  does, 
not  depend  upon  the  place  of  performance,  but  upon  its  scope  and  object  A 
city  authorized  to  establish  gas  works  and  water  works,  and  to  gravel  its 
streets,  may  buy  water,  coal  and  gravel  beyond  its  limits,  and  agree  to  pay 
where  they  are  found  or  elsewhere.    The  principal  power,  when  expressed, 
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draws  to  it,  by  necessary  implication,  the  means  of  its  execution.    This  is  a  set* 

tied  rule  in  the  construction  of  all  grants  of  authority,  whether  to  governments 

or  individuals.    If  the  subject  admitted  of  doubt,  we  should  hold  that  the  city, 

haviDg  acted  upon  its  own  construction  and  drawn  in  others  to  take  the  securi* 

ties  and  advance  their  money  upon  it,  is  now  concluded  from  denying  that 

construction  to  be  the  true  one.    Yan  Hostrup  v.  City  of  Madison,  1  Wall., 

291  (§§  119ft-.97,  infra). 

§  933.  Interest  at  the  highest  legal  rate  may  he  made  payable  eemi-annuaUy. 

III.  ''  Because  in  the  stipulation  to  pay  the  interest  semi-annually  at  the  rate 

of  ten  per  cent.,  the  authority  conferred  by  the  vote  which  limited  the  rate  of 

interest  to  ^  not  higher  than  ten  per  cent,  per  annum,'  was  transcended,  and  a 

usurious  rate  agreed  to  be  paid."     This  objection  has  no  foundation.    When  a 

statute  fixes  the  rate  of  interest  per  annum,  it  has  always  been  held  that  parties 

may  lawfully  contract  for  the  payment  of  that  rate,  before  the  principal  debt 

becomes  due,  at  periods  shorter  than  a  year.    Mowry  v.  Bishop,  5  Paige,  98. 

lY.  '^  Because  the  stock  of  the  Mississippi  &  Missouri  Eailroad  Company, 
for  which  said  bonds  and  coupons  were  issued,  was,  without  authority  from  the 
city,  placed  in  the  hands  of  a  trustee,  and  entirely  beyond  its  control."    This 
objection,  though  urged  in  the  argument,  does  not  arise  upon  the  record.    All 
that  appears  touching  the  subject  is,  that  the  bond  of  $1,000,  as  set  out  in  the 
exhibit  attached  to  the  complaint,  besides  binding  the  city  to  pay,  provides 
that  the  holder,  upon  surrendering  it  at  any  time  before  maturity  "  to  A.  C. 
Flagg,  trustee,"  should  be  entitled  to  ten  shares  of  the  stock  of  the  railroad 
company.     To  such  an  arrangement  there  is  no  legal  objection.    The  city  had 
a  right  to  apply  the  stock  for  which  the  bonds  were  given,  or  its  proceeds,  at 
any  time,  in  discharge  of  the  bonds. 
§  924.   Under  authority  to  harrow  Tnoney^  city  mny  issue  honds. 
Y.  "  Because,  under  the  authority  to  borrow  a  sum  of  money,  no  money  was 
ever  borrowed  by  the  city ;  but  instead,  these  bonds  were  delivered  to  the  offi- 
cers of  the  Mississippi  &  Missouri  Railroad  Company,  and  by  their  agents  and 
brokers  sold  to  the  plaintiffs  at  a  price  greatly  below  their  par  value."    The 
amended  answer  avers,  "  That  the  said  bonds  were  by  the  officers  of  said  rail- 
road company,  and  their  agents  and  brokers,  sold  to  the  plaintiffs  at  a  price 
greatly  below  their  par  value ;  that  at  the  time  said  bonds  and  coupons  were 
received  by  said  plaintiffs,  they  had  full  knowledge  of  the  fact  that  said  bonds 
had  been  issued  for  the  purpose  of  aiding  in  the  construction  of  said  Mississippi 
&  Missouri  Bailroad."    The  city  was  authorized  to  issue  the  bonds  in  order 
to  borrow  money  to  pay  for  the  stock.    If  the  company  chose  to  receive  the 
bonds  in  payment  for  the  stock,  retaining  a  lien  on  the  stock  until  the  bonds 
were  paid,  there  was  no  legal  obstacle  in  the  way  of  their  doing  so.    The  ob- 
ject of  issuing  the  bonds  was  thus  accomplished,  and  no  injury  was  done  to 
those  who  were  to  pay  tbiBm.     It  is  neither  averred  in  the  answer,  nor  claimed 
in  the  argument,  that  the  railroad  company  took  them  at  less  than  their  face. 
It  does  not  appear  that  any  one  objected  then,  and  no  one  can  object  now. 
After  the  bonds  passed  into  the  hands  of  the  railroad  company,  the  company 
was  at  liberty  to  sell  them  on  such  terms  as  it  might  deem  proper.     The  act  of 
January  25,  1855  (chap.  128),  by  a  clear  implication,  authorizes  cities  to  give 
their  bonds  in  payment  of  their  subscriptions  of  railroad  stock,  and  expressly 
anthorizes  the  bonds  to  ^^  be  sold  by  the  company  at  such  discount  as  may  be 
deemed  expedient."    What  is  implied  has  the  same  effect  as  what  is  expressed. 
United  States  v.  Babbit,  1  Black,  55. 
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§925.  Where  honds purport  to  he  issued  in  co7npliance  with  legal  authorityy 
irregtdcprities  ecmnot  he  urged  in  defense  against  a  hona  fide  holder, 

YI.  ^'  The  ordinance  on  which  the  vote  for  a  loan  was  taken  was  void,  be- 
cause it  submitted  three  distinct  propositions  in  one,  and  in  such  a  manner  as 
to  cut  off  an  effective  opposition  from  all  voters  who  were  against  the  whole 
of  the  propositions." 

The  record  shows  that  all  the  votes  cast  except  five  were  in  favor  of  the  loan. 
The  city  and  citizens  adopted  and  acted  upon  the  ordinance  as  valid  and  suffi- 
cient. The  citizens  voted  and  the  city  authorities  issued  the  bonds.  ]!fo  one 
interposed  to  prevent  their  issue.  It  is  not  questioned  that  all  the  parties  acted 
in  good  faith,  and  the  city  cannot  now  be  heard  to  object  to  the  irregularity  of 
its  own  proceedings.  A  party  taking  the  bonds  was  bound  to  look  to  the  legal 
authority  under  which  the  public  agents  acted.  If  that  were  sulBciently  com- 
prehensive, he  had  a  right  to  presume  that  those  empowered  to  act  and  acting 
under  it  had  complied  with  its  requirements.  Commissioners  of  Knox  Co.  v. 
Aspinwall,  21  How.,  639  (§§  1413-18,  mfm). 

YII.  ^'  It  is  insisted  that  the  legislature  had  no  constitutional  power  to  au- 
thorize the  issue  of  such  bonds,  and  that  hence  they  are  void."  This  is  suffi- 
ciently answered  by  the  opinion  of  this  court  in  Gelpcke  w.  City  of  Dubuque, 
decided  at  this  term,  1  Wall.,  175  (§§  1367-70,  infret).  See,  also.  Rowan  v.  Run- 
nels, 6  How.,  134 ;  Pease  v.  Peck,  18  id.,  699 ;  State  Bank  of  Ohio  v.  Knoop^ 
16  id.,  392;  Jefferson  Branch  Bank  «.  Skelly,  1  Black,  436.  The  judgment 
below  must  be  reversed,  and  the  cause  remanded  for  further  proceedings  in 
conformity  to  this  opinion. 

Judgment  aooordinglf. 

Mb.  Justtob  Milleb  dissented,  holding  that  the  power  in  the  charter  to  bor- 
row money  did  not  confer  power  to  issue  the  bonds  in  this  case ;  the  objects  for 
which  the  city  could  borrow  money  were  enumerated  in  the  charter,  and  that 
the  power  could  not  be  exercised  for  other  purposes. 

§  926.  In  general.—  To  authorize  a  municipal  corporation  to  subscribe  for  stock  in  a  pubUo 
improvement  and  paj  for  it  by  the  issue  of  negotiable  securities,  there  must  be  a  legislative 
grant  of  power  either  in  express  terms  or  by  necessary  implication.  Lewis  v.  City  of  Shrere- 
port,*  8  Woods,  206;  Allen  u  Louisiana,  IS  Otto,  80  (^  1014-16);  KenicoU  v.  The  Saperyison, 
16  WaU.,  452  (§§  1458-64);  Ohiaholm  v.  City  of  Montgomery,*  2  Woods,  585;  BuU  v.  Town  of 
Southfield,  14  Blatch.,  216. 

§  927.  Unless  restrained  by  some  positive  provision  of  the  oi^nic  law,  a  legislature  naay 
authorize  a  municipal  corporation  to  take  stock  in  a  railroad  or  other  work  of  internal  im- 
provement and  to  borrow  money  to  pay  for  it,  and  to  levy  a  tax  to  repay  the  loan ;  and  bonds 
issued  in  aid  of  a  plank  road  fall  within  the  same  principle  as  those  issued  in  aid  of  a  rail- 
way. Lamed  v.  Burlington,  4  Wall.,  276;  St  Joseph  Township  t?.  Rogers,  16  WalL,  644 
(§§  1674-77). 

g  92Sb  An  act,  passed  by  the  legislature,  authorizing  tiie  city  council  to  issue  new  bonds  in 
place  of  and  in  extension  of  bonds  issued  without  legislative  authority,  provided  the  citizens 
should  vote  their  consent  thereto,  does  not  cure  the  original  want  of  power,  the  vote  being 
adverse  to  such  reissue.    Chisholm  v.  The  City  of  Montgomery,*  2  Woods,  585. 

§  929.  Corporations  are  bound  the  same  as  individuals  to  a  careful  adherence  to  tmth  in 
their  dealings  with  mankind,  and  cannot  by  their  representations  or  silence  involve  others  In 
onerous  engagements,  and  then  defeat  the  calculations  and  claims  their  own  conduct  has 
superinduced.  Powers  and  privileges  do  not  pass  to  a  corporation  except  by  unambiguous 
words,  and  an  act  giving  special  privileges  must  be  construed  strictly ;  and  in  case  a  sentence 
is  capable  of  having  two  meanings,  it  will  be  construed  in  favor  of  the  public,  but  in  such 
cases  the  subject  matter  contemplated  by  the  legislature  as  a  ^n^ole  must  be  considered. 
Moran  v.  Commissioners  of  Miami  County,  2  Black,  722  (gg  1489-42). 

g  980.  Implied  power  to  issue  bonds. — Power  confeired  upon  a  municipal  corporation  to 
subscribe  to  the  capital  stock  of  a  railroad,  and  to  borrow  money  to  pay  the  amount  of  its 
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Babocription,  implies  the  power  to  issue  bonds  on  which  to  negotiate  the  loan.  Milner  v.  The 
City  of  Penaacola,*  2  Woods,  03!^  An  implied  power  in  a  statute  to  issue  bonds  makes  the 
bonds  as  valid  as  if  the  power  was  express.  Gelpcke  v.  City  of  Dubuque,*  1  Wall.,  320.  See 
%  1807-70. 

S  9il.  Authority  to  a  mnnioipal  corporation  to  contract  debts  and  issue  bonds  therefor  in 
aid  of  raU  ways  or  other  internal  improvements  must  be  given  clearly  and  will  not  be  implied. 
So  an  authority  to  the  municipality  simply  to  subscribe  for  stock  in  such  corporations  is  in- 
sufficient to  authorize  it  to  borrow  money  for  that  purpose;  nor  is  an  act  allowing  corpora- 
tions to  pay  such  subscriptions  in  the  stock  of  other  companies  held  by  them ;  nor  providing 
that  acts  limiting  the  amoimt  of  corporate  debts  shall  not  apply  to  subscriptions  to  railways. 
Oelrich  V.  Pittsburgh,*  1  Pittsb.  R.,  528. 

g  93S.  'Hie  power  conferred  on  a  municipal  corporation,  by  its  charter,  to  erect  wharves 
and  improve  streets,  does  not  carry  with  it  the  power  to  raise  funds  for  this  purpose  by  the 
issue  and  sale  of  negotiable  bonds.  No  recovery  can  be  had  on  the  bonds  so  issued.  The 
clause  in  the  charter  that  the  city  "  may  do  all  other  acts  as  natural  persons  "  cannot  confer 
the  needed  power.    Gause  v.  Clarksville,*  5  DiU.,  165.    See  §g  1264-68. 

§  9S8.  In  Missouri,  under  the  general  legislation  of  that  state  on  the  subject  of  municipal 
aid  to  railway  and  other  companies,  and  the  usual  practice  under  such  legislation,  to  issue 
bonds  for  debts  of  this  kind,  authority  to  a  municipal  corporation  to  subscribe  to  the  stock  of 
a  gravel  road  company,  implies  the  power  to  issue  bonds  in  payment  for  such  stock.  IbicL 
I  g  984.  The  power  conferred  on  a  municipal  corporation  to  provide  for  the  payment  of  the 
debts  of  the  city,  to  provide  special  funds  for  special  purposes,  to  construct  sidewalks,  etc., 
does  not  imply  the  power  to  issue  bonds  for  the  construction  of  sidewalks.  Such  a  power 
must  be  conferred  by  the  legislature.    Hitchcock  v,  Galveston,  2  Woods,  272. 

§  985.  A  police  jury  of  a  parish  in  Louisiana,  which  is  vested  with  the  usual  powers  for 
the  administration  of  the  local  affairs  of  the  parish,  including  the  power  to  raise  money  to 
defray  its  ordinary  expenses,  has  no  implied  authority  to  issue  negotiable  bonds  payable  in 
the  future  for  the  purpose  of  raising  money  or  funding  a  previous  debt,  which  shall  be  unim- 
peachable in  the  handis  of  a  bona  flde  holder.    Police  Jury  v.  Britton,  15  WalL,  570. 

g  9Sd.  The  statutory  power  given  to  county  authorities  to  borrow  money  for  public  build- 
ings, roads  and  bridges,  includes  the  incidental  power  to  issue  therefor  the  bonds  of  the 
county.    Carpenter  v.  Buena  Vista  Co.,*  5  Dill.,  556. 

§  987.  Power  conferred  by  statute  on  a  county  to  borrow  money  to  build  a  oourt-house  does 
not  imply  the  power  to  issue  bonds  for  that  purpose ;  and  where  such  bonds  were  issued  by  the 
commissioners  of  a  county,  without  the  consent  of  the  people,  and  were  never  used  for  the 
purpose  of  building  a  court-house,  and  contained  no  recitals  of  conformity  to  law,  their 
holders  cannot  recover  on  them.    Lewis  v.  Board  of  Commissioners,*  2  McC.,  464. 

§  938.  Where  a  statute  authorizes  any  city  to  subscribe  to  the  stock  of  a  railroad  company 
"as  fully  as  any  individual,''  a  city  may  not  only  subscribe,  but  may  issue  negotiable  bonds 
in  payment  of  the  stock.  Seybert  v.  City  of  Pittsburg,*  1  WalL,  272.  Contra,  Oebricke  r. 
City  of  Pittsburg,*  7  Am.  L.  Reg.  (O.  S.),  725. 

§  989.  A  law  incorporating  a  board  of  public  schools,  which  provides  that  it ''  may  pur- 
chase and  receive  and  hold  property,  real  and  personal,  may  lease,  sell  or  dispose  of  the  same, 
and  do  all  other  acts  as  natural  persons ; "  another  section  providing  for  the  election,  at- 
tendance and  expulsion  of  members,  the  control  of  the  school  property,  and  for  the  mak- 
ing of  rules  and  ordinances  for  the  management  thereof,  and  giving  to  the  board  power 
*<  to  do  all  lawful  acts  which  may  be  proper  and  convenient  to  carry  into  effect  the  objects 
of  the  corporation,"  does  not  confer  on  the  board  power  to  issue  bonds  for  the  building  of 
school  houses.  And  especially  since  another  section  of  the  act  requires  the  county  court  to 
levy  taxes  annually  to  pay  the  annual  estimates  made  by  the  board  of  their  expenses  in 
building  school  houses,  etc.    Erwin  u.  St.  Joseph  Board  of  Public  Schools,  2  McC,  608. 

g  940.  Authority  in  the  charter  of  a  railroad  company  to  counties  through  which  the 
road  shall  pass  to  subscribe,  to  the  capital  stock  of  the  company,  and  to  make  payments  on 
such  terms  and  in  such  manner  as  may  be  agreed  upon  by  said  company  and  the  proper 
county,  followed  by  a  proviso  that,  whenever  bonds  of  the  respective  counties  are  given  in 
payment  of  subscriptions,  the  same  shall  not  be  sold  at  less  than  par  value,  and  no  bonds 
shall  be  for  a  less  amount  than  $100,  and  shall  not  be  subject  to  taxation  until  a  certain  time, 
etc.,  confers  authority  on  the  counties  referred  to  to  issue  bonds  in  payment  for  stock  sub- 
acribed.    Adams  v.  Lawrence  County,*  2  Pittsb.  R.,  60. 

§  941.  Effect  of  a  changre  in  the  law.— The  power  given  to  a  county  court  to  subscribe  to 
the  stock  of  a  railroad  is  a  "  privilege"  which  cannot  be  impaired  or  taken  away  by  a  subse- 
quent constitutional  amendment.  .  (Following  state  decisions.)  Thomas  v.  County  of  Scot- 
land,* 8  DilL,  7. 

8  942.  Where  the  charter  of  a  railroad  company  authorized  subscriptions  without  a  vote 
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of  the  people,  bonds  issued  pursuant  to  the  provisions  of  said  charter,  but  after  a  constitu- 
tional provision  requiring  a  vote  had  gone  into  effect,  were  held  valid.  Ck>uut7  of  RaUs  v, 
Douglass,*  15  Otto,  728;  Nicolay  v.  St.  Clair  Co.,*  3  Dill.,  163;  County  of  Schuyler  v.  Thomas,* 
8  Otto,  169]  County  of  Cass  v.  Gillett,*  10  Otto.  585;  County  of  Scotland  v.  Thomas,  4  Otto. 
683  (gg  1210-14) ;  County  of  Macon  v.  Shores,  7  Otto,  272  (§§  1389-94) ;  Foster  v.  Callaway 
Co.,*  3  Dill.,  200;  County  of  Cass  v.  Jordan,*  5  Otto,  873. 

g  948.  An  act  of  March  7,  1867,  of  the  state  of  Illinois,  authorized  certain  towns  to  make 
an  appropriation  or  donation  to  a  certain  railroad  company,  after  the  completion  of  the  road 
through  the  town,  at  any  time  prior  to  July  2,  1870.  At  the  latter  date  a  new  constitution 
was  adopted,  annulling  all  power  of  donations  for  the  future.  The  vote  of  appropriation  was 
made  by  one  town,  prior  to  the  adoption  of  this  constitution,  but  the  road  was  not  completed 
to  that  town  until  after  that  date.  It  was  held  that  the  mere  vote  did  not  constitute  a  con- 
tract irrepealable  by  the  new  constitution,  although  the  road  had  already  given  notice  of  its 
acceptance  of  the  donation,  and  the  bonds  issued  as  such  donation  were  void.  Concord  v. 
Savings  Bank,*  2  Otto,  625. 

§  944.  The  act  of  January  14,  1860,  of  the  state  of  Missouri,  which  requires  the  assent  of 
tax-payers  to  the  issue  of  county  bonds  for  railroad  stock,  is  in  amendment  of  the  general 
railroad  law  of  1858,  and,  like  that  law,  does  not  &pply  to  companies  having  special  charters. 
County  of  Cass  v,  GiUett,*  10  Otto,  586. 

§  945*  A  municipal  corporation  has  no  power  to  issue  bonds  except  it  be  given  by  the  legis- 
lature. And  hence  where  a  town  has  authority  to  issue  its  bonds  for  the  purpose  of  repairing 
its  streets,  and  such  power  is  dependent  upon  the  power  to  determine  upon  the  necessity, 
amount  and  manner  of  expenditure,  and  a  subsequent  statute  takes  away  from  such  town  all 
jurisdiction  of  its  roads  and  streets,  bonds  afterwards  issued  to  repair  such  roads  and  streets 
are  void  for  want  of  legislative  authority.    Bull  v.  Town  of  Southfield,  14  Biatch.,  216. 

§  940.  In  the  midst  of  proceedings  by  a  town  to  issue  its  bonds  for  subscription  to  stock  in 
a  railroad  company,  an  act  is  passed  by  the  legislature,  introducing  important  changes  in  the 
legislation,  regulating  the  proceedings  for  bonding  municipal  corporations,  by  amending,  but 
not  repealing,  various  sections  of  the  existing  act.  The  rest  of  the  proceedings  are  had  in 
accordance  with  the  new  act,  leaving  those  already  had  unchanged.  It  is  held  that  the  bonds 
issued  in  accordance  with  these  pi*oceedings  are  valid,  since  the  legislature  did  not  intend  to 
repeal,  but  to  amend,  the  provisions  of  the  former  act,  and  the  provisions  of  this  act  remained 
law  until  changed.    Munson  v.  Town  of  Lyons,*  12  Biatch.,  589. 

§  947.  Under  an  act  incorporating  a  railroad  company,  and  authorizing  counties  along  its 
route  to  subscribe  stock  and  issue  bonds,  and  reserving  a  right  to  amend  its  charter,  the  bonds 
of  a  county,  through  which  the  route  was  relocated  by  an  amendment  of  the  charter,  are 
valid.    County  of  Schuyler  v,  Thomas,*  8  Otto,  169. 

§  948.  Where  the  charter  of  a  bank,  authorizing  it  to  build  water  works  to  supply  a  city 
with  water,  required  it  to  sell  them  to  the  city  after  k  certain  time  and  take  the  city's  bonds 
in  payment  if  the  city  desired  to  purchase,  it  was  held,  the  sale  having  been  consummated 
according  to  the  requirement,  that  the  bonds  are  not  invalid  because  not  issued  in  acoordanoe 
with  statutes  passed  since  the  charter  of  the  bank,  since  the  provisions  in  the  charter,  in 
accordance  with  which  the  bonds  were  to  be  issued,  form  a  contract,  not  to  be  impaired  by 
subsequent  legislation.    Sala  v.  New  Orleans,*  2  Woods,  188. 

g  949.  A  statute  authorized  the  issue  of  bonds  to  aid  a  railroad  by  towns  in  certain  counties 
extending  from  east  to  west.  A  subsequent  act  authorized  the  issue  of  bonds  in  aid  of  rail- 
roads by  towns  in  a  tier  of  counties  lying  north  and  south,  the  aid  in  each  case  to  be  extended 
to  roads  running  into  or  through  the  counties.  The  later  act  contained  a  different  provision 
in  relation  to  the  necessary  vote  from  the  provision  contained  in  the  first  act.  The  county  of 
M.  was  in  both  groups  of  counties.  The  town  of  Red  Rock,  in  the  county  of  M.,  issued  bonds 
under  the  first  act.  Held,  that  the  first  act  was  not  repealed  by  the  last  act.  Red  Rock  v. 
Henry,*  16  Otto,  596. 

g  950.  An  amendatory  act,  passed  after  bonds  have  been  issued  in  compliance  with  law, 
can  have  no  effect  on  the  validity  of  such  bonds.    Ibid. 

%  951.  City  snbseqaently  incorporated. —  Authority  given  to  "any  incorporated  town  or 
city  "  to  subscribe  to  the  stock  of  a  certain  railroad  company  and  issue  bonds  in  payment  for 
such  subscription,  includes  a  town  or  city  thereafter  incorporated.  Lewis  v.  City  of  Claren- 
don,* 5  DiU,,  829. 

g  952.  Chapter  93  of  the  laws  of  Wisconsin  for  1867,  providing  that  it  shall  be  lawful  for 
r.nv  county,  town,  or  incorporated  village,  through  which  a  certain  railroad  shall  run,  to 
subscribe  to  its  stock  and  pay  in  bonds,  is  held  to  include  a  village  thereafter  incorporated, 
although  the  acts  incorporating  the  village  did  not  give  it  power  to  issue  bonds.  This  con- 
Btruction  is  not  affected  by  the  provision,  in  the  act  incorporating  villages,  that  "  no  general 
law  of  this  state  contravening  the  provisions  of  this  act  shall  be  considered  as  repealing, 
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amending  or  modifying  the  same,  unless  such  purpose  be  expressly  set  forth  in  such  law; 
ss  this  provision  referred  to  future  laws.  Nor  does  the  provision,  in  the  charter  of  the  vil- 
lage, forbidding  it  from  borrowing  money,  repeal  the  power  given  by  the  act  of  1807,  to  issue 
bonds  in  exchange  for  stock  in  the  railroad  company.  Long  v.  New  London,  9  Biss.,  589 
(§§  124(M2). 

§  958.  Township  aid. — The  constitution  of  Missouri,  which  prohibits  the  legislature  from 
authorizing  any  **  county,  city  or  town"  to  subscribe  to  the  stock  of  any  railroad  company, 
unless  authorized  by  two-thirds  of  the  qualified  voters  therein,  does  not  prohibit  the  legisla- 
ture from  authorizing  township  aid  to  railways,  if  two-thirds  of  the  voters  of  the  township 
shall  sanction  the  proposition.    Jordan  v,  Cass  County,*  8  DilL,  185. 

$$  954.  The  act  of  March  18.  1871,  of  the  state  of  Missouri,  entitled  ^' An  act  attaching  cer- 
tain territory  to  the  town  of  Westport  and  to  enable  said  town  to  take  stock  in  a  railroad,** 
the  object  of  which  was  to  erect  a  certain  district  and  enable  this  district  to  take  stock  in  a 
horse  railroad,  entirely  within  the  district,  the  stock  to  be  paid  for  by  a  tax  levied  on  the  dis- 
trict, is  constitutional.  And  the  provision  in  this  act,  that  said  district,  in  subscribing  to  the 
«tock  of  said  company  and  in  voting  taxes  for  the  same,  shall  be  governed  by  the  law  regu- 
lating the  subscription  to  railroad  companies  of  municipal  townships,  is  sufficient  authority 
to  the  county  in  which  this  district  is  situated,  to  issue  bonds  in  payment  of  such  subscrip- 
tion; since  the  law  referred  to  in  this  provision  gives  a  county  authority  to  issue  bonds  in 
payment  for  the  subscription  to  the  stock  of  railroad  companies  by  its  townships.  Hender- 
son V.  Jackson  County,*  12  Fed.  R.,  676. 

§  955.  Aid  in  constructing  depots. —  Authority  to  a  township  to  issue  bonds  to  **  aid  in  the 
<x>nstruction  of  railroads  **  includes  the  authority  to  issue  them  for  the  purpose  of  aiding  in 
the  construction  of  the  depots  and  side-tracks  of  a  road  within  its  limits.  No  argument 
against  this  authority  can  be  drawn  from  the  fact  that  it  is  the  duty  of  the  company  to  con- 
struct suitable  depots  and  side-tracks.  Township  of  Rock  Creek  v.  Strong,  6  Otto,  371 
(§§  1010-12). 

§  956.  Road  organized  under  the  laws  of  another  state.—  Authority  to  subscribe  to  the 
•capital  stock  of  a  railroad  organized  under  the  laws  of  the  state  does  not  confer  authority  to 
subscribe  to  the  capital  stock  of  a  road  organized  under  the  laws  of  another  state  and  extend- 
ing into  the  former,  even  though  by  the  laws  of  the  former  state  such  railroad  is  entitled  to 
jdl  the  rights  and  privileges  of  railroads  organized  under  its  laws.  Allen  v.  Louisiana,  18  Otto, 
80  (§§  1014-16). 

§957.  Held  yalld  after  issue. —  After  bonds  are  issued  and  negotiated  courts  will  hold 
them  valid  if  the  statute  can  be  made  to  bear  the  construction,  although  grounds  existed 
which  would  have  warranted  the  courts  in  enjoining  their  issue.  Woodhull  v.  Beaver  County,*' 
8  Wall.  Jr.,  274. 

§  958.  Bonds  donated. —  It  does  not  render  municipal  bonds  invalid  that  they  were  donated 
to  a  railroad  company  and  not  issued  in  payment  of  a  subscription  to  stock,  there  being  no 
special  restriction  in  the  constitution  upon  the  power  of  the  legislature  to  authorize  munici* 
]»laid  to  such  enterprises.    New  Buffalo  v.  Iron  Co.,*  15  Otto,  78. 

§  959.  Where  a  city  had  power  to  make  a  loan  or  donation  to  a  railroad  company  "with  or 
without  conditions,"  it  had  power  to  donate  bonds  subject  to  any  conditions,  not  contrary 
to  public  policy,  which  might  be  deemed  for  the  benefit  of  the  people.  Taylor  v,  Ypsilanti,* 
15  Otto,  60. 

§  960.  The  legislature  may  authorize  a  county  to  issue  its  bonds  as  a  donation  to  aid  in  the 
•construction  of  a  railroad,  and  to  levy  taxes  to  pay  these  bonds.  Such  a  tax  is  not  a  tax  laid 
for  private  use,  since  the  railroad  may  be  controlled  and  regulated  by  the  state,  its  charter 
amended  or  repealed,  its  tolls  regulated  or  limited.    Olcott  v.  The  Supervisors,  16  Wall.,  678, 

§  961.  Obligation  of  contracts. —  A  law  authorizing  the  commissioners  of  a  county  to  bor- 
row money  to  build  a  railroad,  to  be  paid  by  a  tax  on  the  citizens,  does  not  "  impair  the  ob- 
ligation of  the  contract "  between  the  state  and  the  citizens  of  the  county  holding  land  under 
patent  from  the  state.  Nor  is  such  a  law  in  violation  of  the  "  fundamental  principles  of  re- 
publican government."    McCoy  v.  Washington  County,*  3  Wall.  Jr.,  881. 

g  962.  Corporate  purpose;  vote. —  The  act  of  the  legislature  of  Illinois  of  March  5,  1867, 
'establishing  a  state  reform  school  for  the  education,  employment,  discipline  and  reform  of 
juvenile  offenders  and  vagrants,  and  providing  that  any  county,  town  or  city  might  make 
subscriptions  in  aid  of  the  school,  in  money  or  bonds,  for  the  purpose  of  securing  its  location 
within  its  limits,  is  not  repugnant  to  the  section  of  the  constitution  of  that  state  which  de- 
clares that  the  corporate  authorities  of  counties,  townships,  ^tc,  may  be  vested  with  power 
to  assess  and  collect  taxes  for  corporate  purposes.  Bonds  issued  under  authority  of  the  act 
^are  valid,  the  object  of  the  act  being  held  to  be  a  corporate  purpose  by  the  state  supreme 
•court  at  the  time  of  their  negotiation.  It  is  immaterial  that  the  vote  of  the  people  was  not 
taken,  when  it  has  been  decided  by  the  state  supreme  court  that  the  corporate  authorities 
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may  make  such  gubecription  withoujk  »  vote  of  the  peopk.    County  oC  livingstoi^  v.  Dar- 
lington, 11  Otto,  411. 

§  96S.  Bonds  issned  without  authority.— Where  a  city  issues  bond^  in  aid  of  a  railroad 
"without  authority  of  hiw,  and  receives  from  the  company  bonds  a^d  other  securities  as  col- 
lateral, it  is  entitiled  to  hold  such  securities  for  its  own  indemnity  as  against  a  judgment  cred* 
itor  of  the  oom|ftuiy  until  it  is  released  or  its  liabilities  detern^ned  in  a  judicial  proceeding. 
Smith  V.  Milwaukee,  etc.,  R.  Ck>.,*  9  Am.  L.  Beg.  (O.  S.),  655. 

§  964.  Whether  a  county  is  included  in  the  grant  of  power.— The  charter  of  a  railroad 
company  which  recites  that  it  shall  be  lawful  for  the  county  court,  in  any  county  in  which 
any  part  of  the  route  of  said  railroad  may  be,  to  subscribe  to  the  stock  of  the  company  and 
issue  bonds  of  tlie  county  in  payment  therefor,  and  which  also  provides  that  the  company 
shall  have  power  to  locate  its  road  from  a  certain  point  in  the  direction  of  a  second  point  in 
another  state,  and  may  select  such  route  as  may  be  most  advantageous,  authorizes  a  county, 
through  wliich  its  route  is  laid  out,  to  subscribe  stock  and  issue  bonds  therefor,  although  this, 
county  is  not  situated  on  the  straight  line  between  the  two  points,  but  is  in  the  general  direc- 
tion indicated  from  the  starting  point.    County  of  Schuyler  v.  Thomas,*  8  Otto,  169. 

§  965.  Miacellaneous. —  A  statute  in  Arkansas  provides  that  '*  any  county  in  this  state  may 
fiubscribe  to  the  stock  of  any  railroad  in  this  state,"  and  '*  may  issue  bonds  for  the  amount  of 
fiuch  stock  BO  subscribed ;  provided,  that  the  amount  of  such  subscription  shall  not  exceed 
$100,000."  A  county,  by  a  single  vote,  subscribes  $100,000  to  each  of  two  companies.  The 
bonds  are  held  valid.    County  of  Chicot  v.  Lewis,*  13  Otto,  165. 

§  966.  The  legislature  of  Alabama  passed  an  act  appointing  a  harbor  board,  authorizing 
them  to  improve  the  river,  harbor  and  bay  at  Mobile,  and  pay  for  the  contracts  of  improve- 
ment with  the  bonds  of  Mobile  county.  It  also  declared  that  the  officers  of  Mobile  county 
should  issue  its  bonds  and  deliver  them  to  the  board.  It  was  held  that,  this  act  having  been 
declared  constitutional  by  the  supreme  court  of  Alabama,  the  decision  was  binding  on  the 
circuit  court.  That  the  legislature  had  the  power  to  compel  Mobile  county  to  issue  its  bonds- 
td  improve  the  river  and  harbor,  within  the  oounty.  That,  the  board  having  been  dissolved, 
contractors  who  had  done  work  and  had  not  been  paid,  could  compel  the  county,  by  suit  in 
equity,  to  issue  to  them  bonds  ii^  payment  for  their  wor)ic,  since  they  had  no  remedy  at  law 
against  the  board  with  whom  they  had  contracted  for  the  bonds.  Kimball  v.  Mobile,* 
S  Woods,  555. 

g  967.  The  legislature  of  Dakota  territory  passed  an  act  authorizing  counties  to  issue  their 
bonds  in  aid  of  a  certain  railroad  enterprise.  Congress  subsequently,  by  a  special  enact- 
ment, annulled  the  act  of  the  territorial  legislature,  excepting  the  authority  of  the  company 
to  construct  the  road  between  certain  points,  and  the  power  of  the  counties  to  issue  bpnds  in. 
pursuance  of  any  vote  already  taken.  It  was  held  that  in  a  suit  on  bonds  issued  by  one  of 
these  counties,  no  objection  could  be  taken  to  the  validity  of  the  territorial  act,  because  the 
act  of  congress  was  sufficient  authority  for  the  making  of  the  bonds.  National  Bank  v. 
County  of  Yankton,  11  Otto,  129. 

§  968.  Bonds  a  debt  of  the  city.— A  corporate  power  was  created,  known  as  water  com- 
missioners, for  the  purpose  of  erecting  and  maintaining  a  system  of  water-works  for  the  city. 
The  commissioners  had  power  to  borrow  money  and  issue  bonds,  with  the  consent  pf  the  city 
council,  the  bonds  to  be  under  the  seal  of  the  city  and  signed  by  the  mayor  and  clerk.  Hdd, 
that  the  bonds  when  issued  became  a  debt  of  the  city,  for  which  the  city  was  liable.  Ports- 
mouth Savings  Bank  v.  City  of  Springfield,*  4  Fed.  R.,  276. 

g  969.  City  may  issue  bonds,  though  it  has  power  to  levy  a  tax.—  Where  a  city  has  power - 
to  build  school-houses  and  construct  sewers,  it  may  borrow  money  and  issue  bonds  for  such 
purposes,  notwithstanding  it  has  power  to  levy  taxes  for  such  purposes.    Ibid, 
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BOMMARY  — Authority  to  issue  bonds;  signing,  §  970;  not  necessary  that  road  should  he  con- 
structed, §§  971,  983,  991,  992.—  Bonds  to  be  sold  at  par,  §  972.—  Requiring  a  majority  of 
tax-payers,  §  WZ»^  Irregularities  in  holding  election,  g§  974,  979,  984.—  Time  of  maturity; 
rate  of  interest,  g  975. —  CondvMveness  of  ax^ts  of  officers,  §§  976,  994, —  Ordinance  in  con- 
flict udth  constitution,  §  977. — Act  held  constitutional,  §  918,-^  Subscription  a  contract 
which  cannot  be  impaired,  §  980, —  Election  held  before  approval  of  act  authorizing  it^. 
g981. —  Certificate  a^  to  compliance  with  conditions,  §  982. — Agreement  by  a  county  to* 
assign  its  stocJf  to  the  company,  g  985.—  )yhether  a  subscription  to  a  particular  road  wasi 
authorized,  g  986.—  Act  conferring  general  authority,  §  987.—  Sufficient  description  of 
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roadt  g  9GS,-^Aa$ent  of  residents  aa  appearing  by  cuseannent  roU,  g  980.—  Exchan^  of 
hond9  for  stock,  §  990.—  Vote  giving  implied  power  to  issue  bonds,  §  9^9,-- Executed  and 
sold  out  of  the  state,  g  995. 

g  970.  A  state  law  provided  that  ooanties  through  which  a  certain  railway  might  pass 
should  be  authorized  to  subscribe  to  the  capital  stock  of  the  company,  "  and  to  make  pay- 
ment on  such  terms  and  in  such  a  manner  as  may  be  agreed  upon  "  by  the  company  and  the 
county,  provided  that  the  amount  should  be  fixed  by  a  grand  jury  and  should  not  exceed  ten 
per  cent,  of  the  assessed  valuation,  and  that  ux)on  the  filing  of  the  report  of  the  grand  jury 
"the  county  commissioners  may  carry  the  same  into  effect  by  making,  in  the  name  of  the 
county,  the  subscription  directed  by  the  grand  jury ;  provided,  that  whenever  the  bonds  of 
the  respective  counties  are  given  in  i>ayment  of  subscriptions,  the  same  shall  not  be  sold  by 
the  railroad  company  at  less  than  par  value,*'  and  shall  not  be  of  less  than  $100  each,  and  shaU 
not  be  taxed  until  the  profits  of  the  company  exceed  Qix  per  cent.,  and  all  subscriptions  made 
in  the  name  of  a  county  should  be  valid  if  made  by  a  majority  of  the  commissioners  of 
the  respective  counties.  Held,  that  under  this  law  the  coimty  commissioners  of  the 
counties  in  question  had  power  to  issue  bonds  to  pay  such  subscription  and  to  nmke  them 
'  payable  to  bearer  with  interest-bearing  coupons  attached ;  and  tliat  if  the  bonds  were  signed 
by  two  only  of  the  three  commissioners  they  were  valid.  Curtis  v.  County  of  Butler,  gg  996, 
997;  Woods  v.  Lawrence  County,  gg  996-1002. 

g  971.  Under  this  law  it  was  not  essential  to  the  validity  of  the  bonds  that  the  railroad  com- 
pany should  have  been  organized,  or  its  road  constructed  or  located  within  the  county,  before 
the  subscription  to  its  stock  was  made.  Woods  v,  Lawrence  County,  gg  998-1002.  Se9 
§1065. 

g  972.  The  clause  in  the  above  act,  forblddinjg  the  sale  of  the  bonds  by  the  company  at  less 
than  par,  was  intended  for  the  benefit  of  the  county,  that  its  bonds  should  be  received  by 
the  railroad  at  par  and  exchanged  at  par  for  its  stock,  so  that  it  should  receive  the  full  amount 
of  its  subscription ;  and  the  clause  does  not  avoid  the  bonds  in  the  hands  of  persons  pur- 
chasing them  from  the  company  at  a  discount.    Ibid, 

S  97$.  Bonds  were  issued  by  the  city  of  Hannibal  to  pay  its  subscription  to  the  stock  of  a 
railroad  company,  under  authority  in  its  charter,  which  required  the  ratification  of  a  ma- 
jority of  the  tax-payers.  In  an  action  on  these  bonds,  the  plaintiff  offered  in  evidence  the 
poll  books  of  an  election,  which  showed  that  many  more  than  a  majority  of  the  voters  vot- 
ing were  for  the  issue.  On  objection  that  the  charter  required  a  majority  of  the  tax-payers,  the 
court  held  that  it  must  be  presumed  that  this  vote  included  a  majority  of  the  tax-payers, 
in  view  of  another  provision  in  the  charter  of  the  city  which  required,  as  a  qualification  to 
voting  for  city  officers,  the  having  paid  a  city  tax  or  license,  this  vote  having  taken  place  at 
the  same  time  with  a  vote  for  city  officers.    Hannibal  v,  Fauntleroy,  gg  1003-1005. 

g  974.  Where  an  election  for  the  issue  of  bonds  is  regular  in  every  particular,  except  that 
the  application  for  the  election  was  signed  by  twelve  tax-payers  instead  of  twenty,  and  ten 
days'  notice  of  the  election  was  given  instead  of  twenty,  the  bonds  are  valid  in  the  hands  of 
bona  fide  holders.    Roberts  v.  BoUes,  gg  1006-1009. 

g  975.  Where  the  act  conferring  power  to  Issue  township  bonds  provides  that  they  shall 
be  payable  in  not  less  than  five  nor  more  than  thirty  years  from  the  date  thereof,  with  interest 
not  to  exceed  ten  per  cent*  per  annum,  bonds  made  payable  thirty  years  and  thirty-five  days 
from  date,  but  only  drawing  interest  for  the  last  thirty  years  of  the  time,  are  valid.  Town- 
ship of  Rock  Creek  v.  Strong,  gg  1010-1012. 

g  976w  Where  the  law  casts  the  duty  on  the  board  of  commissioners  of  a  county  to  canvass 
the  vote  of  a  township  had  for  the  issue  of  township  bonds,  the  action  of  the  board  as  found 
in  its  records  is  conclusive  of  the  sufficiency  of  the  vote  as  between  the  township  and  a 
holder  of  the  bonds  in  good  faith.  The  auditor*s  certificate  of  registration  indorsed  on  the 
bonds  is  alao  conclusive  of  that  fact,  where  the  rights  of  a  bona  fide  holder  are  concerned. 
Ibid. 

g  977.  A  state  constitution  provided  that  no  municipality  should  be  authorized  by  the  state 
le^slatnre  to  loan  its  credit  to  a  corporation,  unless  on  an  affirmative  vote  of  two-thirds  of 
the  qualified  electors  of  such  municipality.  A  city  charter  provided  that  it  should  have  the 
power  to  subscribe  to  the  capital  stock  of  a  railroad  on  an  affirmative  vote  of  a  migority  of 
the  resident  tax-payers  of  the  city.  A  city  ordinance  provided  for  the  submission  of  the  question 
of  subscribing  to  the  stock  of  a  certain  company  to  the  voters,  and  that  if  two-thirds  of  the 
qualified  electors  voted  therefor,  the  subscription  should  be  made.  An  election  was  held, 
and  bonds  were  issued  which  recited  that  they  were  issued  pursuant  to  the  charter  and  the 
ordinance.  Hdd,  that,  as  the  charter  could  not  authorize  a  subscription  on  a  vote  of  two- 
thiids  of  the  tax-payers,  on  account  of  the  constitutional  prohibition  above  mentioned,  there 
was  no  authority  in  the  clause  of  the  charter  above  mentioned  for  the  subscription,  and  that 
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the  bonds  were  invalid.  If  any  effect  can  be  given  to  that  clause  of  the  charter,  it  means 
that,  in  addition  to  the  vote  required  by  the  constitution,  the  city  in  question  must  have  also 
a  vote  of  two-thirds  of  the  tax-payers  as  an  additional  protection,  and  that  the  permission 
given  to  subscribe  when  such  two-thirds  vote  of  the  tax-payers  is  obtained  is  conditioned  upon 
&  previous  authority  to  make  a  subscription,  conferred  by  the  legislature.  Allen  v.  Louisiana, 
§§  1014-1016. 

§  978.  A  state  constitution  provided  that  all  county  officers  should  be  elected  by  the  electors 
of  the  respective  counties.  With  this  provision  in  force,  and  with  a  regularly  elected  county 
board  in  office,  the  legislature  authorized  a  certain  county  to  aid  in  the  construction  of  a  rail- 
road, and  appointed  five  commissioners  to  aid  in  the  project.  The  act  provided  that  a  vote 
should  be  taken  to  decide  whether  a  subscription  should  be  made  pursuant  to  the  act,  and 
<authorized  these  commissioners  to  borrow  money  and  issue  county  bonds  therefor,  signed  by 
the  president  and  secretary  of  the  board  and  countersigned  by  the  county  clerk.  The  act 
declared  that,  when  thus  prepared  and  issued,  they  should,  *'in  the  hands  of  any  honafidt 
holders,  be  of  full  and  complete  evidence  to  establish  the  indebtedness  of  the  county,  according 
to  their  tenor  and  effect."  Hdd,  that  the  act  was  constitutional ;  that  the  oommissioners  were 
simply  agents  to  carry  out  the  subscription  voted  by  the  people,  and  that  bonds  issued  accord- 
ing to  the  provisions  of  the  law  could  not  be  repudiated  by  the  county  after  its  vote  in  favor 
of  the  subscription.    Sheboygan  County  v.  Parker,  gg  1017,  1018. 

§  979.  An  act  under  which  county  bonds  were  issued  provided  that  if  issued  by  the  proper 
Authorities,  and  in  the  hands  of  a  bona  fide  holder,  and  regular  upon  their  face,  they  should 
be  taken  in  all  courts  as  prima  facie  evidence  of  the  regularity  of  everything  required  by 
the  acts  in  relation  to  the  bonds  or  by  any  other  act  to  be  done  preliminary  to  their  issue  and 
negotiation.  Held,  that  without  any  proofs  of  irregularity  this  provision  of  the  law  is  con- 
clusive against  the  existence  of  any.    County  of  Clay  v.  Society  for  Savings,  §§  1019-1023. 

§  980.  Pursuant  to  laws  then  in  existence  a  county  voted  to  issue  its  bonds  to  a  railway 
company,  upon  certain  conditions  to  be  performed  on  the  part  of  the  company.  The  board 
of  supervisors  of  the  county  ordered  the  subscription,  and,  on  the  performance  of  a  specified 
portion  of  the  conditions,  made  a  subscription  on  the  books  of  the  company.  The  remainder 
of  the  conditions  being  performed  the  bonds  were  issued.  iJeZd,  that  the  subscription  on  the 
company's  books  was  a  contract,  though  the  conditions  had  not  all  been  performed,  the  obliga- 
tion of  which  could  not  be  impaired  by  a  clause  in  a  new  constitution  subsequently  adopted, 
which  prohibited  any  municipality  from  loaning  its  credit  to  any  railway,  and  that  the  bonds, 
though  issued  on  such  subscription  after  this  clause  went  into  effect,  were  valid.    Ibid, 

§  981.  It  is  no  objection  that  a  county  election  to  vote  subscription  to  the  stock  of  a  railroad 
company,  to  be  paid  in  county  bonds,  was  had  before  the  approval  of  the  act  authorizing  such 
subscription  and  issue,  where  the  act  expressly  authorized  the  commissioners  of  the  county 
to  issue  bonds  and  subscribe  stock,  where  the  vote  had  been  taken  prior  to  the  act.  County 
of  Leavenworth  v.  Barnes,  g§  1024-1026. 

§  982.  Municipal  bonds  contain  the  condition  that  they  may  be  put  upon  the  market  as 
commercial  paper,  *'  when  it  is  duly  certified  thereon  that  the  conditions  upon  which  they 
were  voted,  issued  and  deposited  by  said  town  had  been  performed.'*  The  president  of  the 
bank  in  which  the  bonds  were  deposited  was  required  to  make  this  certificate  when  he  had 
received  the  certificates  of  the  president  of  the  road  in  aid  of  which  the  bonds  were  voted, 
and  the  chairman  of  the  board  of  supervisors  of  the  town,  that  the  iron  had  been  placed 
upon  the  track  and  cars  run  over  the  same  between  certain  points.  The  bank  president  simply 
certified  that  he  had  received  the  certificates  of  the  president  of  the  road  and  the  chairman 
of  the  board,  setting  them  out.  It  is  held  that  the  certificate  of  the  bank  president  is  suffi- 
cient authority  for  the  negotiation  of  the  bonds.  And  in  an  action  on  these  bonds  by  bona 
fide  holders  the  non-performance  of  the  conditions  cannot  be  relied  on  as  a  defense.  Menasha 
V.  Hazard,  g§  1027-1029. 

g  988.  Where  a  statute  authorizes  a  subscription  by  any  county  into,  througb,  from  or 
near  which  any  railroad  is  or  may  be  located,  it  is  not  necessary  that  the  road  should  be  lo- 
cated at  the  time  the  vote  is  taken;  nor  that  the  proposition  submitted  to  the  popular  vote 
should  describe  the  road  to  which  the  subscription  is  to  be  made.  Commissioners  of  Johnson 
County  u.  Thayer,  §§  1030-1036.     See  §  1085. 

§  984.  Defects,  irregularities  and  informalities  which  do  not  affect  the  result  of  the  vote  — 
4o  not  go  to  the  question  of  jurisdiction — do  not  impair  the  validity  of  the  bonds.    Ibid, 

§  985.  An  agreement  by  a  county  to  assign  and  transfer  to  the  railroad  company  the  stock 
held  by  the  county,  and  to  issue  the  bonds  remaining  unissued,  on  condition  that  the  road  be 
completed  within  a  given  time,  does  not  invalidate  the  bonds.     Ibid, 

§  986.  Under  an  act  of  Kansas  authorizing  the  commissioners  of  any  county,  to,  into, 
from,  or  near  which,  whether  in  that  state  or  any  other,  any  railroad  is  or  may  be  located,  to 
subscribe  to  the  stock  of  said  road,  issue  bonds,  etc.,  the  required  submission  to  the  voters 
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in  case  of  a  certain  county  was  whether  they  would  subscribe  to  the  stock  of  any  railroad 
company  that  should  construct  a  road  commencing  at  a  point  on  the  Tebo  &  Neosho  Rail- 
road running  westward,  via  Fort  Scott  (in  that  county).  The  Tebo  A  Neosho  Company  was 
a  Missouri  corporation,  and  the  proposition  contemplated  a  road  built  partly  in  Kansas  and 
partly  in  Missouri  A  Missouri  corporation  by  its  own  direct  action  could  only  build  the  part 
in  Missouri,  and  a  Kansas  corporation  the  part  in  Kansas.  The  Tebo  &;  Neosho  Company  did 
in  fact  cause  the  entire  line  to  be  constructed,  by  transferring  a  part  of  its  franchises  to  a 
KansaA  corporation.  Held,  that  a  subscription  to  the  stock  of  the  Tebo  &  Neosho  Company, 
And  the  issue  of  bonds  accordingly,  was  authorized  by  the  submission.  Block  v.  Commis- 
«ioner8,  §§  1037, 1088. 

§  987.  An  act  which  grants  power  to  a  city  to  take  all  needful  steps  to  protect  the  interest 
of  the  city,  present  and  prospective,  in  any  railroad  leading  from  or  towards  the  same,  but 
not  to  take  stock  in  any  railroad  without  a  vote  of  a  majority  of  the  legal  voters,  and  to  take 
private  property  for  public  use  or  for  the  purpose  of  giving  a  right  of  way  or  other  privilege 
to  any  railroad  company,  and  which  also  grants  power  to  the  city  to  borrow  money,  without 
imposing  any  limit,  and  to  issue  bonds  to  fund  any  or  all  indebtedness  due  or  to  become  due, 
authorizes  the  city  to  issue  bonds  for  the  purpose  of  procuring  the  right  of  way  for  a  railroad 
company  through  the  city,  and  also  procuring  grounds  for  depots,  engine-houses,  etc.,  and  do- 
nating the  same  to  the  company.  It  is  no  objection  to  the  validity  of  these  bonds  that  the  city 
agreed  to  make  the  above  donations  upon  conditions  fulfilled  by  the  company,  or  that  the  city 
gave  these  bonds  to  thq  company  in  lieu  of  the  right  of  way  and  the  grounds.  Converse  v. 
City  of  Fort  Scott,  §§  1039,  1040. 

g  988.  The  authority  to  a  town  to  aid  any  such  railroad  company  running  between  desig- 
nated points  (now  organized,  or  such  company  as  may  be  organized  under  the  general  railroad 
law,  as  may  be  expressed  by  the  written  assent  of  two-thirds  of  the  resident  tax-payers  of 
8aid  town)  is  sufficiently  complied  with  by  a  description,  in  the  assent,  of  the  company  as  a 
company  organized  under  the  general  railroad  law  for  the  purpose  of  constructing  a  road  be- 
tween the  points  designated,  there  being  no  other  company  to  which  the  description  would 
apply.    Scipio  t;.  Wright,  g§  1041-1018. 

§  989.  A  law  which  requires,  as  a  prerequisite  to  any  action  by  commissioners  in  bonding  a 
town,  that  the  written  assent  of  two-thirds  of  the  resident  persons  taxed  in  said  town,  as  ap- 
pearing on  the  assessment  roll  made  next  previous  to  the  time  such  money  may  be  borrowed, 
shall  be  obtained,  verified  and  filed  in  the  clerk's  office,  does  not  invalidate  bonds  sold,  after 
a  new  assessment  roll  has  been  completed,  to  obtain  money  to  pay  a  subscription  to  the  stock 
of  the  railroad  intended  to  be  aided,  made  prior  to  the  new  assessment  roll.    Ibid, 

g  990.  A  statute  in  New  York  authorizing  county  commissioners  to  borrow  a  certain 
aniount  of  money  and  pay  it  to  the  officers  of  a  certain  railroad  company,  in  exchange  for 
stock,  to  aid  in  building  the  road,  and  to  issue  bonds  for  the  money  so  borrowed,  does  not 
authorize  a  direct  exchange  of  bonds  for  stock,  as  the  company  might  dispose  of  the  bonds 
below  par  to  the  detriment  of  the  county  as  a  stockholder  and  the  public  as  interested  in  the 
enterprise.  Such  has  been  the  settled  construction  of  the  statute  by  the  courts  of  New  York. 
If  either  a  purchaser  of  the  bonds  from  the  company,  with  notice  of  the  exchange,  or  his  as- 
signee, who  took  after  maturity,  can  recover  on  such  bonds.  (Clifford  and  Swaynb,  JJ., 
dissented.)    Ilnd. 

§  991.  A  statute  provided  that  before  any  application  could  be  made  for  a  subscription  to 
^e  stock  of  a  railroad  company,  the  entire  line  *'  shall  be  surveyed  by  a  competent  eng^eer, 
and  substantially  located  by  designating  the  termini  and  approximating  the  general  direction 
of  the  road,  and  an  estimate  of  the  grading,  embanlunent  and  masonry  made  by  the  engi- 
neer under  oath,  and  filed  with  the  application."  Held,  that  this  did  not  require  a  final  and 
definite  survey  and  location  of  the  road  before  the  election,  but  that  a  survey  of  the  line, 
designating  the  general  direction  and  fixing  the  termini,  was  sufficient ;  that  an  estimate  of  the 
amount  of  masonry,  grading,  etc.,  was  not  required,  but  only  the  cost.  County  of  Wilson  v, 
National  Bank,  §g  1044-1048.    See  g  1085. 

g  992.  An  act  in  New  York  authorized  the  New  York  &  Oswego  Midland  Railroad  Company 
to  extend  their  road  from  the  city  of  Auburn,  or  from  any  point  on  said  road  easterly  or 
southerly  from  said  city,  upon  such  route  and  location  and  through  such  counties  as  the  board 
of  directors  should  deem  most  feasible  and  f avorablis,  to  any  x>oint  on  Lake  Erie  at  the  Niagara 
river.  And  authorized  the  bonding,  in  aid  of  such  construction,  of  any  town  in  any  county 
through  or  near  which  said  railroad  or  its  branches  might  be  located.  Heldf  (1)  that  the 
'words  "  through  or  near  which  *'  referred  to  counties  and  not  towns ;  (2)  that  the  location  of 
the  road  is  a  condition  precedent  to  the  issue  of  bonds,  that  location  is  something  to  follow  a 
determination  of  the  board  of  directors  to  construct  the  branch,  and  that  where  such  location 
IS  established  the  prior  determination  may  be  inferred ;  (8)  that  evidence  of  surveying,  grad- 
ingw  constructing  and  operating  a  road  through  a  town  along  a  route  authorized  by  the  act, 

459 


|g998-99&.  BONDS  —  CORPORATE  SECURITIEa 


without  proof  that  such  road  was  cooatructed  and  owned  by  the  company  authorised,  is  not 
sufficient  evidence  of  location.    Mellon  v.  Town  of  Lansing,  g§  1049,  1050. 

g  998.  Under  the  code  of  Iowa  the  county  judge  is  the  agent  of  the  county  to  provide  for 
the  erection  of  the  necessary  county  buildings,  and  may  submit  to  the  people  of  the  county, 
at  any  regular  or  specially-called  election,  the  question  whether  money  should  be  borrowed 
by  the  county  for  the  erection  of  such  buildings.  The  code  also  provides  that  "  When  the 
question  so  submitted  involves  the  borrowing  or  expenditure  of  money,  the  proposition  of  the 
question  must  be  accompanied  by  a  provision  to  levy  a  tax  for  the  payment  thereof  in  addi- 
tion to  the  usual  taxes.  No  vote  adopting  the  question  proposed  will  be  of  effect  unless  it 
adopt  the  tax  also.**  Under  these  laws  the  county  judge  of  a  certain  county  submitted  to  the 
voters  of  the  county,  at  a  specially-called  dlecUon,  the  question  of  levying  a  tax  of  seven 
mills  on  the  dollar  for  the  purpose  of  building  a  court-house,  the  said  tax  to  be  levied  an- 
nually, not  exceeding  ten  years,  until  a  sufficient  amount  was  raised  for  that  purpose,  and  a 
vote  of  twenty-four  to  five  was  obtained  in  favor  of  the  proposition.  Negotiable  bonds  to  the 
amount  of  the  estimated  cost  of  the  court-house  were  thereupon  issued  by  the  county  judge. 
Heldf  that  under  those  laws  the  affirmative  vote  on  the  proposition  submitted  gave  the  county 
judge  authority,  by  necessary  implication,  to  borrow  money,  and  for  this  purpose  to  issue  the 
bonds  in  question.    Lynde  v.  The  County,  §^  1051-1055. 

§  994.  Where  a  law  confers  upon  an  officer  the  duty  of  determining  whether  the  voters  of 
a  county  have  given  the  requisite  sanction  to  an  issue  of  county  bonds,  and  he  issues  bonds 
after  a  vote  of  the  county,  his  decision,  in  the  absence  of  fraud  or  coUuaion,  is  conclusive 
upon  all  parties.    Ibid, 

§  995.  The  validity  of  county  bonds  is  not  affected  by  the  fact  that  they  were  sold  and  are 
payable  beyond  the  limits  of  the  state,  or  that  they  were  actually  executed  by  the  proper 
agent  of  the  county  without  the  limits  of  the  state,  and  sealed  with  a  seal  procured  at  the 
place  where  they  were  executed.    IbicL 

[Notes.—  See  g§  1056-1121.] 

CURTIS  V.  COUNTY  OF  BUTLER. 
(84  Howard,  485-450.  1860.) 

Certificate  of  Division  from  TJ.  S.  Circuit  Court,  Western  District  of  Penn- 
sylvania. 

Opinion  by  Mr.  Justice  Waynk. 

Statemeni*  of  Faotb. — This  case  has  been  sent  to  ns  upon  a  certificate  of 
division  upon  two  points,  which  occurred  between  the  judges  upon  the  trial  of 
it  in  the  court  below :  1.  Had  the  commissioners  of  Butler  county  legal  au- 
thority to  issue  the  bonds  given  in  evidence?  2.  If  they  had,  was  such  power 
or  authority  well  exercised  by  two  out  of  the  three  commissioners  of  the  said 
county,  or  were  the  bonds  signed  by  two  of  them  binding? 

The  act  under  which  the  bonds  were  issued  was  passed  9th  February,  1853. 
The  first  section  enumerates  the  persons  by  name  who  were  to  become  commis- 
sioners to  open  books,  receive  subscriptions  of  stock,  and  to  organize  a  company 
by  the  name,  style  and  title  of  the  Northwestern  Baiiroad  Company,  with  all  the 
powers,  and  subject  to  all  the  duties,  restrictions  and  regulations,  prescribed  by 
an  act  regulating  railroad  companies,  approved  the  19th  of  February,  1849,  ^^so 
far  as  the  same  are  not  allowed  and  supplied  by  the  provisions  of  this  act."  By 
the  second  section  of  the  act,  the  capital  stock  of  the  company  was  to  be  divided 
into  twenty  thousand  shares,  of  $50  each,  with  the  privilege  to  be  increased,  if 
the  exigencies  of  the  company  shall  require  it,  to  any  sum  not  exceeding^ 
$2,000,000,  as  the  president  and  directors  of  said  company  may  deem  expedient. 
By  the  third  section,  the  company  have  the  right  to  build  and  construct  a  rail- 
road from  some  point  on  the  Pennsylvania  or  Allegheny  railroad,  at  or  west  of 
Johnstown,  by  the  way  of  Butler,  to  the  Pennsylvania  and  Ohio  state  line,  at 
some  point  on  the  western  boundary  line  of  Lawrence  county,  etc.,  etc.,  to  con* 
nect  with  any  railroad  now  or  which  might  be  thereafter  constructed  at  either 
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end  or  at  any  intermediate  point  on  the  line  or  route  thereof.  For  doing  this 
the  company  was  authorized  to  borrow  money  to  ati  amount  not  exceeding  the 
capital  stock  of  the  company,  upon  bonds  to  be  issued  by  it,  whenever  the  presi- 
dent and  directors  might  deem  it  expedient  to  do  so.  The  rate  of  interest  upon 
the  bonds  was  not  to  exceed  seven  per  cent.,  and  they  were  to  be  convertible 
into  the  stock  of  the  company  whenever  the  holders  of  it  and  the  company 
might  agree  to  have  that  done.  The  sixth  section  of  the  vict  we  need  not  speak 
of,  as  it  relates  to  matters  unconnected  with  the  questions  certified,  or  from 
which  there  is  not  any  impeachment  of  the  correct  action  of  the  company. 

By  the  seventh  section,  the  counties  through  parts  of  which  the  railroad  may 
pass  were  authorized  to  subscribe  to  the  capital  stock  of  the  company,  "  and  to 
make  pay ments  on  such  terms  and  in  such  manner  as  may  he  agreed  upon  by  the 
company  and  proper  (xmntyP  But  the  amount  of  the  subscription  of  any 
county  was  not  allowed  to  exceed  ten  per  centum  of  the  assessed  valuation 
thereof  (for  taxes),  and  before  any  subscription  could  be  made  for  any  county, 
the  amount  of  each  was  to  be  determined  and  approved  by  a  grand  jury  of 
the  county.  Upon  the  report  of  a  grand  jury  being  filed,  the  county  commis- 
sioners were  to  carry  it  into  effect,  accordingly.  Then,  whenever  bonds  of  the 
respective  counties  were  given  in  payment  of  subscriptions,  the  commissioners 
were  prohibited  from  selling  them  at  less  than  at  par;  and  such  bonds  the  state 
exempted  from  taxation  until  the  clear  profit  on  the  business  of  the  railroad 
amounted  to  six  per  cent,  on  the  cost  thereof;  and  it  was  declared  that  the 
sabscription  of  the  counties  was  to  be  held  to  be  valid  when  made  by  a  major- 
ity  of  its  commissioners.  With  this  analysis  of  the  act  under  which  the  bonds 
sued  upon  were  issued,  we  proceed  to  consider  the  points  submitted  to  us.  In 
the  first  place,  after  a  careful  examination  of  the  act  to  which  this  act  was 
znade  suboidinate,  we  do  not  find  that  anything  was  done  by  the  commission- 
ers inconsistent  with  it,  or  bearing  upon  the  points  certified. 

§  996.  Power  was  given  ly  the  act  of  February  9,  1863^  of  PennBylDanta^  to 
the  commissioners  of  BuUer  cownty  to  bind  the  county  by  its  bonds. 

We  think  that  the  county  commissioners  had  authority  from  the  legislature 
to  execute  the  bonds,  and  to  pledge  the  faith,  credit  and  property  of  the  county 
to  pay  them.  Authority  was  given  by  the  seventh  section  of  the  charter. 
It  declares  that  the  county  shall  have  power  to  subscribe  to  the  capital  stock 
of  the  railroad  company,  and  to  make  payment  in  such  manner  and  upon  such 
terms  as  may  be  agreed  upon  between  the  county  and  the  company.  It  can- 
not be  denied  that  this  was  an  authority  to  the  county  to  make  a  contract  of 
subscription,  and  that  it  contemplates  a  payment  for  it  prospectively  "by 
bonds  which,  when  made  in  the  name  of  any  county,  were  to  be  held  valid,  if 
made  by  a  majority  of  the  commissioners  of  the  respective  counties.**  The 
power  to  subscribe,  the  manner  of  payment,  the  limitation  upon  the  amount  of 
sabscription,  the  mode  of  carrying  that  out  through  the  intervention  of  a  grand 
jury's  approval  and  import,  the  allowance  of  bonds  to  be  given  in  payment,  the 
restriction  of  the  same  upon  the  railroad  company  to  which  they  were  to  be 
transferred,  not  to  sell  the  bonds  at  less  than  par,  the  hindrance  upon  the  issue 
of  bonds  of  less  than  $100,  the  exemption  of  them  from  taxation  upon  a  con- 
tingency until  the  clear  profits  of  the  railroad  shall  amount  to  six  per  cent. 
upon  the  cost  of  it,  are  significant  of  what  was  intended.  All  of  those  par- 
ticulars in  this  section  of  the  statute  are  to  be  considered  together  in  the  con- 
struction of  it.    No  one  questions  that  the  legislature  then  had  th^  power  to 

incorporate  such  companies^  and  to  allow  the  counties  of  the  state  to  become 
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interested  in  them  npon  the  faith  of  county  securities,  for  the  transportar 
tion  of  persons  and  things  in  all  of  the  vehicles  used  for  commerce  and  the 
carrying  trade,  either  by  water,  or  by  land  upon  ordinary  artificial  roads.  And 
that  associations  of  persons  might  be  incorporated  for  the  construction  of  the 
latter,  either  by  money  already  subscribed,  or  by  money  to  be  raised  or  bor- 
rowed by  certificates  of  indebtedness,  with  certificates  of  interest  attached, 
separable  from  the  former,  for  the  payment  of  interest,  payable  at  particular 
times. 

The  objection  now,  as  we  understand  it,  is  not  that  the  legislature  had  not 
such  a  power.  But  it  is  said,  in  the  exercise  of  it,  that  the  railroad  company 
and  the  counties  through  which  the  road  might  be  construoted  had  mistaken 
the  terms  upon  which  the  counties  might  subscribe  to  the  capital  of  the  rail- 
road company,  as  to  the  manner  for  the  payment  of  the  subscription;  in  other 
words,  that  the  c6unties  in  issuing  bonds  with  coupons  had  mistaken  the  special 
authority  given  to  them  by  the  seventh  section  of  the  act,  and  had  made  a 
dififerent  contract,  which  could  not  be  judicially  enforced.  That  section  is  as 
follows:  '^That  the  counties  through  parts  of  which  said  railroad  may  pass 
shall  be  authorized  to  subscribe  to  the  capital  stock  of  the  railroad  company, 
and  to  make  payment  on  such  terms  and  in  such  manner  as  may  be  agreed 
upon  by  said  company  and  the  proper  county:  provided,  that  the  amount  of 
subscription  by  said  county  shall  not  exceed  ten  per  cent,  of  the  assessed  valua- 
tion thereof,  and  that,  before  any  such  subscription  shall  be  made,  the  amount 
thereof  shall  be  fixed  and  determined  by  one  grand  jury  of  the  proper  county, 
and  approved  by  the  same;  and  that  upon  the  report  of  such  grand  jury  being 
filed,  the  county  commissioners  may  carry  the  same  into  effect  hy  inaking  in 
the  name  of  the  county  the  subscription  directed  by  the  grand  jury :  provided, 
that  whenever  the  bonds  of  the  respective  counties  are  given  in  payment  of 
subscriptions,  the  same  shall  not  be  sold  by  the  railroad  company  at  less  than 
par  value,  and  no  bonds  shall  be  in  less  amount  than  $100,  and  that  such  bonds 
shall  not  be  subject  to  taxation  until  the  clear  profits  of  said  railroad  company 
shall  amount  to  six  per  cent,  upon  the  cost  thereof;  and  that  all  subscriptions 
made  or  to  be  made  in  the  name  of  any  county  shall  be  held  and  deemed  valid 
if  made  by  a  majority  of  the  commissioners  of  the  respective  counties." 

Now,  we  freely  subscribe  to  the  rule  that  neither  privileges,  powers  nor  author- 
ities can  pass  by  an  act  of  incorporation  unless  they  be  given  in  unambiguous 
words,  and  that  an  act  giving  special  privileges  must  be  construed  strictly. 
That  in  such  a  case,  where  a  sentence  is  capable  of  having  two  distinct  meanings, 
a  construction  must  be  given  to  it  most  favorable  to  the  public.  But  in  apply- 
ing these  principles  to  this  case,  it  must  be  done  with  reference  to  the  subject 
matter  contemplated  by  the  legislature  as  a  whole,  and  not  allow  its  manifested 
intention  and  design  to  be  defeated  by  denying  to  the  counties  the  only  means^ 
of  paying  their  subscription,  by  which  the  main  object  could  be  accomplished. 
Why  was  it  that  the  legislature  in  drawing  the  section  directed  that  the  sub- 
scriptions of  the  counties  should  be  made  upon  terms  and  in  manner  as  the 
railroad  and  the  counties  might  agree  upon;  that  it  limited  the  amount  of 
subscription  upon  an  assessed  valuation  of  the  property  of  the  county ;  that  it 
contemplated  a  taxation  contingently  upon  the  bonds  of  the  counties,  respect- 
ively, that  they  were  to  be  given  in  payment  of  subscriptions,  unless  it  had 
been  its  clear  intention  that  the  subscriptions  were  to  be  paid  for  by  county 
bonds,  when  both  company  and  county  should  make  such  a  contract? 

This,  in  our  view,  is  not  a  case  of  ambiguity  in  the  power  given,  but  one  of 
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as  clear  designation  as  could  have  been  expressed.  Nor  was  it  a  case  in  which 
the  legislature  imposed  a  public  burden.  It  was  no  more  tbau  giving  to  the 
people  of  the  county  a  right  to  tax  themselves  for  an  anticipated  advantage  to 
arise  from  an  expenditure  of  their  own  money  in  the  construction  of  a  railroad. 
It  was  the  concern  of  the  county;  the  same  as  it  would  have  been  if  the  county 
had  been  legislatively  empowered  to  tax  themselves  to  clear  out  a  river  for  a 
better  navigation,  or  for  the  cutting  of  a  canal.  Whether  the  allowance  for 
the  issue  of  bonds  for  either  of  those  purposes  will  be  judicious  depends  upon 
the  subject  and  the  regulations  which  the  legislature  may  impose  for  their  exe- 
cution. In  our  best  judgment,  applied  as  it  has  been  to  the  seventh  section  of 
the  act  to  incorporate  the  Northwestern  Eailroad  Company,  in  connection  with 
a  full  consideration  of  the  rules  for  the  construction  of  the  powers  of  corpora- 
tions,  we  have  been  unable  to  find  anything  in  the  seventh  section  equivocal  or 
doubtful  as  to  the  power  given  to  the  counties  to  make  and  to  pay  for  their 
subscriptions  to  the  railroad  company,  and  nothing  wrong  as  to  that  company 
having  received  them  according  to  its  charter.  We  therefore  answer  to  the 
first  point  certified  to  this  court,  ^'  that  power  was  given  in  the  act  of  the  9th 
February,  1853,  and  by  the  agreement  of  subscription  and  terms  of  pay- 
ment^ to  the  commissioners  of  Butler  county,  to  make  the  instruments  upon 
which  the  suit  is  brought,  and  to  bind  the  county  to  pay  them." 

§  997.  two  <mt  of  three  commissioners  coidd  execute  the  power  intrustecl 

to  them. 

We  will  now  proceed  to  the  second  point  certified  to  this  court:  and  if  any 
power  was  given  to  issue  bonds  payable  to  bearer,  with  coupons  attached,  it 
could  not  be  exercised  by  two  out  of  the  three  commissioners  of  the  said 
county ;  and  that  these  bonds,  having  been  signed  by  but  two  of  the  said  com* 
missioners,  are  not  binding  on  the  county.  We  have  examined  the  acts  relating 
to  who  are  designated  to  exercise  the  corporate  powers  of  the  county.  By  the 
act  of  the  15th  April,  1834,  the  commissioners  are  to  do  so ;  and  it  is  now 
claimed,  as  there  are  three,  that  all  of  them  should  have  signed  the  bonds  to 
make  them  binding  upon  the  county.  But  by  the  nineteenth  section  of  the  act, 
it  is  declared  that  two  of  the  commissioners  shall  form  a  board  for  the  transac- 
tion of  business,  and  when  convened  in  pursuance  of  notice  or  according  to 
adjournment  shall  be  competent  to  perform  all  and  singular  the  duties  apper- 
taining to  the  office  of  county  commissioners.  Purdon's  Digest,  176.  Before 
the  act  of  1834  was  passed,  it  was  held  in  the  case  of  the  Commissioners  of 
Allegheny  County  v.  Lecky,  6  Serg.  &  R,  166,  that  all  powers  conferred  upon 
the  commissioners  might  be  legally  executed  by  two,  without  the  concurrence 
of  the  third.  The  same  ruling  will  be  found  in  Cooper  v.  Lampeter  Township, 
8  Watts,  128 ;  5  Binn.,  481.  But  why  cite  authorities  when  the  act  in  terms 
makes  the  bonds  valid  if  made  by  a  majority  of  the  commissioners  of  the  re- 
spective counties.  We  therefore  answer  the  second  point  certified,  that  the 
bonds  upon  which  suit  is  brought,  being  signed  by  two  out  of  the  three  com- 
missioners, are  binding  upon  the  county  of  Butler. 

WOODS^r.  LAWRENCE  COUNTY. 
(1  Black,  886-414.    1861.) 

Opinion  by  Mb.  Justice  Wayne. 

Statement  of  FAcrrs. —  This  is  an  action  of  debt  brought  upon  coupons  for 
interest  attached  to  bonds,  which  had  been  passed  by  the  county  of  Lawrence 
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to  the  Northwestern  Bailroad  Company,  in  payment  of  its  subscription  for 
$200,000  to  the  capital  stock  of  that  company.  It  is  here  upon  a  certificate  of 
a  division  of  opinion  between  the  judges  of  the  circuit  court. 

The  company  was  incorporated  as  the  Northwestern  Railroad  Company  on 
the  9th  February,  1853,  with  the  power  to  build  a  railroad  from  some  point 
upon  the  Pennsylvania  or  the  Alleghany  Portage  Eailroad,  at  or  west  of  Johns- 
town, by  the  way  of  Butler,  to  the  Pennsylvania  and  Ohio  state  line,  at  some 
point  on  the  western  boundary  line  of  Lawrence  county.  It  was  to  be  done  on 
the  most  eligible  route,  etc.,  etc.,  and  to  be  connected  with  any  railroad  then 
constructed,  or  which  might  thereafter  be  built,  at  either  end  or  at  any  inter- 
mediate point  on  the  line  thereof.  The  capital  stock  was  to  be  twenty  thousand 
shares,  of  $50  each,  with  power  to  increase  it  to  $2,000,000,  if  the  directors  of 
the  company  should  think  its  exigencies  required  that  to  be  done.  The  com- 
pany was  authorized,  in  either  event,  in  respect  to  the  amount  of  capitalj  to 
Duild  the  road  hf  horrowing  money  on  iU  bonds,  hearing  interest  at  seven  per 
centum^  not  exceeding  the  amount  of  its  capital,  and  with  the  further  limitation, 
that  no  bond  should  be  issued  for  less  than  $100.  The  seventh  and  last  section 
of  the  act  is,  that  the  counties,  through  parts  of  which  the  railroad  may  pass, 
jare  severally  authorized  to  subscribe  to  the  capital  stock  of  the  company,  and 
to  pay  its  subscription  in  such  manner  as  might  be  agreed  upon  between  the 
county  and  the  company.  But  no  county  could  subscribe  more  than  ten  per 
cent,  upon  its  assessed  valuation ;  and  before  any  subscription  could  be  made, 
its  amount  was  to  be  determined  by  a  grand  jury  of  the  county,  and  approved 
by  it.  And  when  that  had  been  done  and  filed,  the  county  commissioners 
were  authorized  to  make  the  subscription  as  the  grand  jury  had  directed.  Then 
follows  a  proviso,  that  when  the  bonds  of  the  county  were  passed  to  the  rail- 
road company,  they  should  not  be  sold  by  it  at  less  than  their  par  value.  The 
meaning  of  that  proviso  will  be  given  hereafter,  when  we  shall  consider  the 
fourth  question  upon  which  the  judges  were  divided  iii  opinion. 

Upon  the  trial  of  the  case,  the  plaintiff  gave  in  evidence  the  recommendation 
and  direction  of  the  grand  jury  for  the  subscription.  It  was  executed  by  the 
commissioners  to  the  amount  of  $200,000,  for  the  payment  of  which  the  county 
was  to  issue  bonds,  with  such  conditions  as  might  best  promote  the  interests  of 
the  railroad  company  and  of  the  county  of  Lawrence.  The  plaintiff  also  gave 
in  evidence  one  of  the  coupons  upon  which  he  had  sued,  attached  to  the  county 
bonds.  "We  give  a  copy  of  it,  that  the  obligation  of  the  county  to  pay  thrtse 
coupons  and  their  bonds,  when  the  latter  shall  become  payable,  may  be  better 
nnderstood : 

"COUSTY  OF  LA.WREWC7E. 

"Warrant  No.  37  for  $30.  Being  for  six  months'  interest  on  bond  No.  — , 
payable  on  the  1st  day  of  January,  A.  D.  1873,  at  the  office  of  the  Pennsylva- 
nia Eailroad  Company  in  Philadelphia. 

"$30. ;  Clerk." 

Here  the  plaintiff  rested  his  case.  The  defendant  gave  in  evidence  the  agree- 
ment for  the  subscription,  as  made  by  the  commissioners.  We  have  examined 
it  in  connection  with  the  presentment  of  the  grtmd  jury,  and  found  both  prop- 
erly in  conformity  with  the  section  of  the  act  giving  to  the  counties,  severally, 
the  right  to  subscribe.  It  is  recommended  and  determined  that  the  subscrip- 
tion of  the  county  of  Lawrence  shall  be  $200,000,  or  four  thousand  shares  of 
the  capital  stock  of  the  railroad  company,  it  being  understood  that,  whenever 

the  amount  of  it  should  be  required  by  the  company  from  the  county,  it  should 
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be  paid  in  bonds  of  sums  not  less  than  $1,000,  payable  in  twenty  years  after 
date,  or  at  sach  other  times  after  the  date  of  the  bonds  as  might  be  agreed 
upon  between  the  commissioners  of  the  county  and  the  railroad  company,  the 
interest  upon  the  bonds  to  be  paid  semi-annually  by  the  railroad  company y  until 
the  time  when  the  road  shall  have  been  completed.  The  defendant  then  gave 
other  evidence  to  prove  that  when  the  grand  jury  made  its  presentment  the 
railroad  company  bad  not  been  organized;  also,  that  when  the  subscription  was 
made  the  company  had  not  fixed  upon  its  line,  or  that  any  part  of  it  should  be 
Tun  within  the  limits  of  Lawrence  county,  and  then  that  no  part  of  it  hstd  ever 
been  built  within  that  county.  It  was  also  proved  by  the  defendant  that  the 
<3ompaiiy  in  using  the  bonds  of  the  county  to  get  money  upon  them  for  the 
construction  of  the  road,  had  sold  them  at  a  discount  of  twenty-five  per  cent, 
but  not  with  having  credited  the  county  with  less.than  their  par  amount. 

Thus  the  case  stood  when  it  was  submitted  to  the  jury,  and  the  defendant 
asked  the  court  to  give  the  following  instructions:  1.  That  there  was  no 
authority  vested  in  the  county  of  Lawrence  to  make  the  subscription  to  the 
Northwestern  Bailroad  Company,  and  that  the  subscription  and  the  bonds 
which  had  been  issued  for  its  payment  were  void.  2.  That  the  recommenda^ 
tion  and  report  of  the  grand  jury  were  materially  deficient,  in  not  setting  forth 
or  prescribing  the  terms  and  manner  of  payment,  and  that  the  subscription  was 
Toid  on  that  account.  3.  That  the  county  of  Lawrence  was  not  authorized  to 
issue  the  instruments  or  bonds  in  question.  4.  That  the  county  bonds  which 
had  been  given  in  payment  of  the  subscription,  having  been  sold  below  their 
par  value,  was  contrary  to  the  provision  of  the  act  incorporating  the  railroad 
company,  and  were  therefore  avoided  in  the  hands  of  purchasers. 

§  998.  The  Pennsylvania  act  of  1853y  authorizing  counties  to  take  stock  in  the 
Noriliwestem  Railroad  Company ^  is  constitutional;  and  subscriptions  for  stock 
hy  such  counties  may  he  paid  in  county  bonds  with  interest  coupons  attached. 

We  observe,  in  respect  to  the  first,  second  and  third  questions,  that  they  are  not 
now  open  questions  in  this  court.  They  were  in  effect  comprehended  in  the  case . 
of  Curtis  V.  County  of  Butler,  which  this  court  passed  upon  at  the  last  term,  as 
well  in  respect  to  the  constitutionality  of  the  act  of  the  9th  of  February,  1853, 
as  to  what  was  the  proper  construction  of  it.  This  court  then  decided,  after 
mature  deliberation  upon  all  the  sections  of  the  act,  assisted  by  the  arguments 
of  Mr.  Stanton  and  Mr.  Black,  which  were  in  every  particular  fully  up  to  the 
occasion,  that  by  the  seventh  section  of  the  act  of  the  9th  February,  1853,  the 
counties  through  parts  of  which  the  Northwestern  Eailroad  may  pass  were 
authorized  to  subscribe  to  the  capital  stock  of  the  company  and  to  make  pay- 
ments on  such  terms  as  might  be  agreed  upon  between  the  company  and  the 
county,  and  that  the  subscription  was  valid  and  binding  upon  it  when  made  by 
a  majority  of  its  commissioners.  It  was  also  then  decided  that  the  power 
given  to  the  county  to  subscribe  included  its  right  to  issue  bonds,  with  coupons 
for  interest  attached,  for  the  payment  of  its  subscription.  The  constitutionality 
of  the  act  was  admitted  in  the  argument  then  as  it  has  been  in  this  case. 

§  999.  By  the  omission  in  the  act  of  the  names  of  the  counties,  the  legislature 
did  not  mean  that  it  had  no  power  to  authorise  subscriptions  by  counties  through 
tohich  the  road  did  not  run. 

But  it  is  now  urged,  in  addition  to  what  was  then  said,  that  as  the  county  of 
Lawrence  had  not  been  empowered  by  name  to  subscribe,  such  omissions  must 
suggest  a  purpose  of  the  legislature  when  passing  the  act  to  accommodate  it- 
self to  what  is  asserted  to  have  been  at  that  time  the  constitutional  law  of 
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Pennsylvania,  as  it  had  been  expounded  by  the  supreme  oourt  of  that  state, 
in  respect  to  the  right  of  the  legislature  to  empower  a  county  to  subscribe 
and  tax  the  people  of  it  to  pay  for  railroads  and  other  improvements  of  a  like 
kind  which  were  not  positively  to  be  constructed  within  its  territory.  One  of 
the  cases  cited  is  that  of  The  Commonwealth  ex  relatione  Dysart  v.  McWiU- 
iaros  and  Isett.  It  was  a  qico  lixx/rrantOy  in  which  it  was  alleged  that  they  had 
usurped  the  office  of  supervisors  and  assessors  of  Franklin  township,  under  and 
by  virtue  of  the  act  of  the  13th  April,  1846,  and  of  assessing,  levying  and 
collecting  taxes  for  the  use  and  benefit  of  the  Spruoe  Creek  &  Water  Street 
Turnpike  Company.  And  it  was  decided  that  the  defendante,  as  supervisors, 
had  the  power  to  levy  and  collect  a  tax  to  enable  them  to  subscribe  for  shares 
of  the  stock  of  the  turnpike  company,  at  the  cost  of  the  inhabitants  of  tha 
township,  in  virtue  of  the  authority  vested  in  the  supervisors  of  townships 
by  the  act  of  the  15th  of  April,  1834r,  and  because  the  sixteeatb  section 
of  the  act  of  1846,  incorporating  the  turnpike  company,  had  provided  that 
the  supervisors  of  the  public  highways,  in  the  townships  through  which  the 
road  may  pass,  '^  were  authorized  to  subscribe  in  the  name  and  behalf  and  for 
the  use  of  its  inhabitants  any  number  of  shares,  not  exceeding  three  thousand 
six  hundred,  in  the  capital  stock  of  the  turnpike  road."  The  decision  is  not  put 
upon  the  locality  of  the  route  of  the  road,  though,  in  fact,  it  wafii  located  and 
passed  through  the  township  of  Franklin;  but  upon  the  constitutional  powef  of 
the  legislature  to.pa^  both  acts  just  mentioned,  and  that  in  doing  so  it  did  not 
differ  in  principle  from  the  power  given  to  tax  for  the  purpose  of  repairing 
roads  and  bridges  and  for  such  other  purposes  as  may  be  authorised  by  law. 
Before  leaving  this  case  we  recommend  it  as  a  whole,  and  particularly  the  de^ 
cision  of  Mr.  Justice  Bell,  to  the  perusal  of  such  of  the  profession  whq  may  be 
engaged  in  a  case  of  quo  warranto  in  the  state  of  Pennsylvania. 

The  other  case  cited,  of  McDermond  v*  Kennedy,  Brightley's  B.,  332^ 
which  was  taken  to  the  supreme  court  and  affirmed,  is  that  a  municipal  oorpo- 
ration,  under  a  power  to  make  such  by-laws  as  shall  be  necessary  to  *' promote 
the  peace,  good  order,  benefit  and  advantage  of  the  borough,"  and  to  assess 
such  taxes  as  may  be  necessary  for  carrying  the  same  into  effect,  is  not  authorised 
to  levy  a  tax  for  the  payment  of  a  part  of  the  expense  to  be  incurred  by  a  railroad 
company  in  bringing  the  line  of  their  road  nearer  to  the  town  than  it  had  been 
originally  located.  Judge  Beed  places  his  conclusion  exclusively  upon  the  dis- 
ability of  a  borough  corporation  to  exercise  rights  on  private  property  except 
for  corporate  purposes ;  and  he  says  it  can  no  more  raise  a  tax  and  grant  the 
avails  of  it  to  a  railroad  because  it  is  believed  to  be  advantageous  to  the  bor- 
ough, than  they  could  do  anything  else,  for  there  is  no  relatioa  oc  connection 
between  the  railroad  and  the  borough.  Neither  of  the  cases  cited  have  any  ap- 
plication to  sustain  the  position  taken,  that  the  legislature  meant,  by  omitting 
the  names  of  the  counties  in  the  act  of  the  9th  February,  1853,  that  it  had  not 
the  power  to  authorize  them  to  subscribe  to  the  capital  stock  of  a  railroad  which 
was  not  to  be  run  within  its  territory. 

§  1000*  the  power  of  the  oaimties  to  subecriie  and  ieauehonds  under  said 

act  was  not  in  abeyance  until  the  railroad  passed  through  them. 

Kor  do  these  cases  countenance  the  idea  that  the  power  given  to  the  county 
to  subscribe  was  not  exercisible  inpresenUy  but  was  in  abeyance  until  the  pass- 
ing of  the  railroad  through  it.  It  is  true,  when  a  charter  is  given  for  franchises 
or  property  to  a  corporation  which  is  to  be  brought  into  existence  by  some 
future  acts  of  the  corporators,  that  such  franchises  or  property  are  in  abeyance 
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until  snch  acts  shall  have  been  done,  and  then  they  instantaneoaslj  attach. 
Eat  not  to  distinguish  the  acts  enjoined  or  permitted  to  give  to  the  corporation 
its  intended  purpose  and  object  is  to  confound  the  franchises  with  such  acts, 
and  would  nullify  the  means  by  which  the  franchises  are  to  be  produced. 
§  1001.  Franchise;  how  corvf erred  arid  "brought  into  existence, 
A  franchise  is  a  privilege  conferred  in  the  United  States  by  the  immediate  or 
antecedent  legislation  of  an  act  of  incorporation,  with  conditions  expressed  or 
necessarily  inferential  from  its  language  as  to  the  manner  of  its  exercise  and  for 
its  enjoyment.    To  ascertain  how  it  is  to  be  brought  into  existence,  the  whole 
charter  must  be  consulted  and  compared.    If  that  depends  upon  co-operating 
subscriptions  of  money  to  be  borrowed  upon  securities  of  indebtedness  bearing 
interest  payable  yearly  or  at  times  within  the  year,  until  the  security  is  finally 
payable,  it  must  be  intended  that  all  the  parties  to  whom  has  been  given  a  right 
to  subscribe  may  use  it  to  aid  the  beginning  and  the  completion  of  the  object ; 
in  other  words,  when  there  is  no  express  limitation  as  to  the  time  of  making  the 
subscription,  that  it  was  optional  with  those  who  could  do  so  to  make  it  when 
most  convenient  or  advantageous  to  themselves.    In  this  instance  we  find  that 
certain  persons  were  named  in  the  first  section  of  the  act  as  commissioners  to 
receive  subscriptions  and  to  organize  the  company,  and  that  the  counties 
through  parts  of  which  the  railroad  may  pass  were  permitted  to  make  their 
subscriptions  with  those  commissioners,  and  that  they   could  receive  them. 
Then  it  was  intended  that  the  subscription  should  precede  the  organization,  and 
no  one  who  reads  the  whole  act  will  doubt  that  the  latter  depended  upon  the* 
subscription  of  the  larger,  if  not  the  whole  number,  of  the  twenty  thousand 
shares,  of  which  the  capital  stock  was  to  consist.    The  road  was  to  be  built' 
with  money  to  be  borrowed  on  the  bonds  of  the  company  and  upon  the  bonds 
of  such  of  the  counties  meant  in  the  act  which  might  choose  to  subscribe. 
Until  the  subscription  received  had  indicated  the  responsibility  of  the  parties 
to  be  equivalent  to  the  contemplated  cost  of  the  road,  or  that  it  would  become 
so,  there  was  neither  an  inducement  to  organize  the  company  nor  security  for 
capitalists  to  lend  upon.    We  conclude  that  there  is  no  weight  in  the  suggestion 
of  its  having  been  meant  by  the  legislature  that  the  road  was  to  be  carried  within 
a  county  before  it  could  subscribe.    The  subscription  depended  upon  the  pre- 
sentment of  the  grand  jury,  and  the  agreement  of  the  commissioners  to  take 
for  the  county  four  thousand  shares  of  the  company^s  capital  stock.    And  it 
was  agreed  that  the  subscription  was  to  be  paid  for  in  bonds  of  the  county  of 
not  less  than  a  thousand  dollars,  payable  in  twenty  years  after  date,  or  at  such 
other  time  as  the  company  and  the  county  might  agree  upon.    The  company 
having  agreed  to  pay  the  interest  until  such  time  as  the  Northwestern  Railroad' 
should  be  completed,  the  county  bonds  were  made  and  paid  to  the  company  ac- 
cordingly, and  we  have  no  doubt  of  the  obligation  of  the  county  to  pay  them. 
§  1(102*  The  provision  that  the  bonds  should  7Wt  be  sold  by  the  compcmy  below 
par  did  not  vitiate  them  in  the  ha/nds  of  the  purchasers  if  sold  below  par  by  it^ 
if  the  counties  were  allowed  par  for  them. 

But  it  is  now  said  that  such  of  the  county  bonds  as  were  sold  by  the  presi- 
dent and  directors  of  the  railroad  at  a  discount  are  ^^  avoidable  '^  in  the  hands 
of  the  purchasers  of  them,  because  the  act  for  making  and  paying  them  to  the 
company  declares  that  the  company  shall  not  sell  them  ^'  at  less  than  their  par 
value."  Snch  are  the  words  of  the  statute ;  and  it  was  proved  and  conceded 
by  the  plaintiff  that  they  were  sold  at  a  discount  of  twenty-five  per  cent.  The 
words  of  the  seventh  section  are,  that  whenever  bonds  of  the  respective  counties 
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are  given  in  payment  of  subscriptions,  the  same  shaU  not  be  sold  by  said  rail- 
road  company  at  less  than  par  value.  Those  words  have  a  meaning,  but  not 
such  as  it  was  assumed  to  be  when  the  court  was  asked  to  instruct  the  jury 
upon  the  fourth  prayer.  A  comparison  of  the  seventh  section,  in  which  they 
are,  with  the  fifth  and  sixth  sections  of  the  act,  will  show  that  they  were 
meant  to  secure  to  the  counties  the  par  value  of  their  instalments,  as  those 
were  to  be  paid  in  bonds,  from  any  reduction  by  the  sale  of  them  at  a  discount, 
to  the  loss  of  the  county,  after  the  railroad  company  had  received  them  in  pay- 
ment. The  words  are,  whenever  bonds  of  the  respective  counties  are  given  in 
payment,  the  same  shall  not  be  sold  by  the  railroad  company  at  less  than  par 
value,  etc. ;  and  such  bonds  shall  not  be  subject  to  taxation  until  the  clear 
profits  of  the  raUroad  shall  amount  to  six  per  cent,  upon  the  cost  of  it.  Such 
was  the  understanding  of  the  commissioners  and  the  railroad  company  when 
they  entered  into  their  agreement  for  the  subscription.  The  agreement  itself, 
the  stipulation  that  the  subscription  was  to  be  paid  by  bonds,  the  undertaking 
of  the  company  that  it  would  relieve  the  county  from  the  payment  of  interest 
of  its  bonds,  and  that  the  interest  should  be  on  their  par  value  until  the  entire 
railroad  was  completed, —  and  every  section  of  the  act  shows  it  to  have  been 
the  intention  of  the  legislature  to  have  the  railroad  constructed  by  money  to 
be  borrowed  upon  bonds,  payable  at  a  distant  date, —  indicate  the  correctness 
of  our  interpretation  of  the  limitation  upon  the  sale  of  the  county  bonds  at 
less  than  par.  And  the  conclusion  is  strengthened  by  consulting  the  sixth  sec- 
tion of  the  act,  giving  to  the  company  the  right  to  pay  an  interest  of  six  per 
oent.  per  annum  to  the  stockholders,  on  instalments  for  subscription  paid  by 
them  until  the  railroad  should  be  finished;  and  requiring,  when  that  happened, 
that  all  interest  which  had  been  paid  in  the  meantime  should  be  credited  to  the 
cost  of  the  construction  of  the  road  —  in  that,  placing  all  of  the  stockholders 
upon  an  equality  as  to  the  cost  of  the  road,  and  securing  to  them  the  number 
of  shares  for  which  they  had  subscribed,  and  for  which  they  had  paid  by  in- 
stalments. Without  such  an  arrangement,  that  equality  could  not  have  been 
produced,  and  this  result  in  respect  to  the  subscription  of  the  counties  paid 
by  bonds  would  have  followed.  If  the  railroad  could  have  sold  the  bonds  at 
less  than  par,  after  they  had  been  received  in  payment,  and  charged  the  dis- 
count to  the  counties,  in  that  case  the  latter  could  not  have  received  the  num- 
ber of  shares  for  which  they  had  subscribed,  by  permitting  a  part  of  the  sum, 
for  which  they  were  authorized  to  tax  the  counties,  for  the  ultimate  payment 
of  the  bonds,  to  be  diverted  to  a  purpose  neither  contemplated  nor  allowed 
by  the  act ;  and,  in  respect  to  the  county  of  Lawrence,  its  subscription  would 
have  been  reduced  to  $50,000  less  than  the  amount  of  the  bonds  which  it  had 
issued  and  paid  to  the  railroad,  supposing  the  whole  to  have  been  sold  at 
twenty-five  per  cent,  less  than  their  par  value,  in  that  way  reducing  its  divi- 
dend —  $3,000  per  annum  —  when  the  clear  income  of  the  company,  after  it 
had  been  finished,  should  become  six  per  cent,  per  annum  upon  the  cost  of  the 
road. 

We  are  confirmed  in  the  opinion  that  the  limitation  upon  the  company  that 
it  should  not  sell  the  bonds  of  the  counties  at  less  than  par,  after  it  had  taken 
them  in  payment  of  the  subscription,  had  no  other  meaning  than  this,  that 
they  should  not  so  sell  them  at  the  expense  of  the  counties  —  causing  any  loss 
to  them  less  than  their  par  value,  as  they  were  payable  to  the  company  at  par 
in  twenty  years,  with  an  annual  interest  of  six  per  cent. 

It  has  also  been  insisted  that  the  county  of  Lawrence  could  not  subscribe 
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before  the  Northwestern  Eailroad  Company  had  been  organized,  or  before  its 
line  had  been  indicated  by  a  survey  on  the  ground  and  a  part  of  it  had  been 
fixed  for  construction  within  the  county ;  and  it  is  said  that  no  part  of  it  had 
been  built  in  it.  Having  already  shown  that  the  right  to  subscribe  was  given 
to  enable  the  company  to  organize,  and  that  organization  was  essential  before 
the  route  of  the  road  could  be  determined,  and  that  there  was  no  direction  in 
the  act  when  that  was  to  be  done,  and  that  a  wide  discretion  had  been  given 
as  to  the  point  of  its  beginning,  and  how  it  should  be  continued  in  the  coun- 
ties, and  where  it  should  terminate  on  the  Pennsylvania  and  Ohio  state  line, 
we  must  declare  that  the  objection  has  neither  pertinency  nor  force  against  the 
subscription  made  by  the  county  of  Lawrence.  Another  objection  is,  that  the 
right  to  subscribe  depended  upon  a  part  of  the  road  having  been  built  within 
the  county.  We  deem  it  only  necessary  to  repeat  what  has  just  been  said, 
that  the  act  indicates  no  point  at  which  the  line  of  the  road  should  be  begun. 
That,  taken  in  connection  with  the  fourth  section  of  the  act,  it  could  not  have 
been  the  intention  to  require  a  part  of  the  railroad  to  be  built  in  each  county 
before  it  should  subscribe;  its  language  being,  that  its  franchises  should  be 
used  and  enjoyed  when  five  miles  of  the  railroad  had  been  finished,  as  fully  as 
if  the  whole  road  had  been  completed. 

We  therefore  answer  that  there  was  authority  in  the  county  of  Lawrence 
constitutionally,  and  by  the  proper  construction  of  the  act  of  the  9th  Feb- 
ruary, 1853,  to  subscribe  to  the  stock  of  the  Northwestern  Railroad  Com- 
pany as  the  subscription  was  made ;  and  that  the  bonds  issued  by  the  county, 
and  given  in  payment  of  its  subscription  to  the  railroad  company,  are  valid, 
and  binding  on  the  county  to  pay  and  redeem  them  according  to  their  tenor. 

We  answer  to  the  second  prayer,  that  there  was  no  deficiency  in  the  action 
of  the  grand  jury  in  making  its  presentment,  or  in  setting  forth  the  terms  in 
which  the  sul^cription  should  be  made. 

We  answer  to  the  third  prayer,  that  the  county  of  Lawrence  was  authorized 
to  issue  such  bonds  as  they  did  issue,  and  pass  to  the  railroad  company  in  pay- 
ment of  its  subscription  to  the  Korthwestern  Bailroad  Company. 

To  the  fourth  prayer,  we  answer  that  the  sale  of  the  county  bonds  by  the 
railroad  company,  at  less  than  par,  does  not  avoid  them  in  the  hands  of  the 
purchaser. 

HANNIBAL  v.  FAUNTLEROY. 
(16  Otto,  40a-418.    1881.) 

Erbob  to  IT.  S.  Circuit  Court,  Eastern  District  of  Missouri. 

Opinion  by  Mb.  Justicb  Matthews. 

Statement  of  Facts. —  This  was  an  action  brought  by  Fauntleroy,  the 
defendant  in  error,  a  citizen  of  Yirginia,  against  the  city  of  Hannibal,  a  munic- 
ipal corporation  of  Missouri,  to  recover  the  amount  of  principal  and  in- 
terest alleged  to  be  due  on  certain  bonds  and  coupons.  The  bonds  are  dated 
April  1,  1858,  for  $1,000  each,  and  are  payable  twenty  years  after  date  to 
A.  O.  Kash,  auditor  of  said  city,  or  bearer,  at  the  American  Exchange  Bank, 
New  York,  for  value  received,  without  defalcation,  with  interest  at  the  rate  of 
ten  per  cent,  per  annum,  payable  semi-annually,  on  the  1st  day  of  October  and 
April  in  each  year,  upon  presentation  of  the  annexed  coupons  severally,  until 
the  payment  of  the  principal  sum.  They  purport  on  their  face  to  have  been 
issaed  by  the  city  to  pay  calls  on  subscription  for  stock  in  the  Pike  County 
Bailroad,  Illinois.    They  contain  no  other  recitals.    They  were  issued,  it  is 
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olaimed,  under  the  authority  of  an  act  of  the  legislature  of  Missouri,  passed 
^February  27,  1857,  to  amend  the  charter  of  the  city,  the  third  section  of  which 
reads  as  follows:  "Sec.  3.  Said  city  council  shall  have  power  to  subscribe  for 
«nd  take  stock  in  any  railroad  terminating  at  the  city  of  Hannibal,  or  upon 
the  bank  of  the  Mississippi  river,  opposite  to  said  city,  in  the  state  of  Illinois. 
But  before  such  subscription  shall  be  valid,  it  shall  be  ratified  by  a  majority  of 
the  tax-payers  at  a  poll  to  be  opened  for  that  purpose." 

The  second  section  of  the  same  act  act  provides  that  "said  council  shall  also 
have  power  to  borrow  on  the  credit  of  the  city  and  to  pledge  the  revenues  and 
public  property  for  the  payment  thereof;  but  a  greater  rate  of  interest  than 
ten  per  cent,  shall  not  be  paid  on  any  sum  borrowed,  unless  two-thirds  of  the 
qualified  voters  of  said  city,  at  polls  to  be  opened  for  that  purpose,  shall  in^tmct 
the  payment  of  a  greater  rate."  It  is,  therefore,  not  denied  that  the  bonds 
are  binding  obligations  npon  the  municipal  corporation,  provided  the  subscrip- 
tion to  the  stock  of  the  Pike  County  Railroad,  in  payment  of  which  they  were 
issued,  was  lawfully  made;  and  no  question  is  made  as  to  the  validity  of  this 
subscription,  except  that  it  was  not  ratified,  as  is  claimed,  by  a  majority  of  the 
tax-payers,  in  accordance  with  the  provisions  of  the  third  section  of  the 
amended  charter. 

It  appears  that,  at  a  called  meeting  of  the  city  council  of  the  city  of  Han- 
nibal, held  on  October  22,  1857,  an  ordinance  was  duly  passed  authorizing  and 
directing  the  subscription  of  $100,000  stock  in  the  Pike  County  Railroad,  as 
follows: 

^^  Be  it  ordained  by  the  city  council  of  the  city  of  Hannibal  as  follows : 

'^  Sec.  1.  That  the  mayor  of  the  city  of  Hannibal  be,  and  is  hereby,  au- 
thorized and  directed  to  subscribe  for  and  take  for  the  city  of  Hannibal  $100,000 
stock  in  the  Pike  County  Railroad,  having  its  western  terminus  on  the  bank 
of  the  Mississippi  river,  at  a  point  in  the  state  of  Illinois  opposite  the  city 
of  Hannibal,  within  a  one-half  mile  of  the  western  terminus  of  Suy  Carty 
plank  road;  said  stock  to  be  paid  for  in  the  bonds  of  the  city  of  Hannibal  at 
their  par  value,  which  bonds  are  to  be  made  payable  not  exceeding  twenty 
years  from  the  date  of  their  issue,  and  are  to  bear  ten  per  cent,  interest  per 
annum,  payable  semi-annually. 

"  Sec.  2.  That  the  mayor  be,  and  is  hereby,  directed  to  cause  a  poll  to  be 
opened  in  said  city  of  Hannibal  for  the  purpose  of  obtaining  the  ratification 
of  the  foregoing  said  subscription  of  $100,000  stock  in  said  Pike  County  Rail- 
road by  the  tax-payers  of  said  city  of  Hannibal,  in  accordance  with  the  pro- 
visions contained  in  the  third  section  of  an  act  passed  by  the  general  assembly 
of  the  state  of  Missouri,  entitled  '  An  act  to  amend  the  charter  of  the  city  of 
HanttibaV  approved  February  27, 1857. 

"  Sec.  3.    This  ordinance  to  take  effect  from  and  after  its  passage." 

On  the  trial  of  the  cause  in  the  circuit  court,  the  plaintiff,  recognizing  his 
obligation  to  prove  aflSrmatively  that  the  bonds  in  question  had  been  issued 
under  the  authority  of  the  law,  introduced  in  evidenoe  the  poll-books  of  an 
election  held  at  voting  pliaces  in  the  three  wards  of  the  city,  on  the  first  Mon- 
day (the  second  day)  of  November,  1857,  for  the  purpose  of  electing  a  mayor, 
marshal,  recorder  and  attorney  for  said  city,  three  councilmen  for  each  ward, 
and  for  the  ratification  of  the  subscription  of  $100,000  of  stock  in  the  Pike 
County  Railroad.  These  poll-books  contain  the  name  of  every  vot^,  with  a 
record  of  his  vote,  whether  for  or  against  ratification,  and  are  authenticated 
by  the  certificate  of  the  judges  and  clerks  of  the  election,  stating  the  result 
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and  specifying  in  their  return,  under  the  head  '^  for  ratifying  the  subscriptioa 
of  $100,000  stock  in  Pike  County  Railroad,"  the  number  of  votes  cast  in  favor 
of  and  against  the  ratification.  The  result  as  shown  by  these  poll-books,  in 
the  aggregate,  was  that  three  hundred  and  sixteen  votes  were  cast  in  favor  of 
and  thirty-two  against  the  ratification.  At  a  called  meeting  of  the  city  coun- 
cil of  the  city  on  !N'ovember  4,  1867,  it  is  recorded  that  the  clerk  read  to  the 
city  council  the  certificate  of  the  mayor  and  one  judge  of  the  election  from  each 
ward  in  the  city,  whereby  it  was  shown  to  the  satisfaction  of  the  council  that 
at  the  municipal  election  held  in  the  several  wards  on  Monday,  IS'ovember  2^ 
1857,  certain  persons  named  therein  had  been  duly  elected  to  the  several  offices 
therein  specified,  and  thereupon  it  was  resolved  that  certificates  be  made  out 
and  delivered  to  the  officers  elect,  and  at  the  conclusion  of  the  entry  upon  the 
record  there  is  the  statement, —  '*  for  ratification,  three  hundred  and  sixteen 
votes;  against,  thirty-two  votes."  At  a  regular  meeting  of  the  city  council 
on  December  7,  1857,  it  is  recorded  that,  "  on  motion  of  Mr.  Dowling,  resolved, 
that  the  'mayor  be,  and  he  is  hereby,  authorized  and  instructed  to  issue  the 
bonds  of  the  city  to  the  Pike  County  Bailroad,  in  accordance  with  calls  on  the 
capital  stock  made  by  order  of  the  board  of  directors,  and  in  pursuance  of  an 
ordinance  approved  October  22,  1857."  The  stock  subscribed  for  was  duly 
issued  to  the  city,  and  is  still  held  by  it;  and  the  corporation  has  continuously 
exercised  the  privileges  of  a  stockholder,  though  it  is  admitted  that  the  stock 
has  no  pecuniary  value. 

§  1003.  Ths  poll-boohs  and  the  proceedings  of  the  city  council  which  ordered 
the  bonds  to  be  issued  are  sufficient  to  prove  ratification  of  subscription  to  stock. 
It  was  also  proven  that,  in  various  ways,  prior  to  the  institution  of  this  suit, 
the  city  bad  admitted  her  liability  upon  these  bonds  by  making  arrangements 
for  the  payment  of^  coupons  as  they  fell  due,  receiving  them  in  payment  of 
taxes,  permitting  judgment  to  be  rendered  on  account  of  unpaid  coupons,  once 
by  consent  and  once  by  default ;  but  the  city  objected  to  the  whole  evidence  on 
the  ground  that  it  was  insufficient  to  establish  such  liability,  because  it  failed 
to  show  a  ratification  of  the  subscription  by  a  vote  of  a  majority  of  tax-payers 
at  an  election  called  and  held  for  that  purpose.  The  answer  to  this  objection, 
however,  is  found  in  the  provisions  of  article  1,  section  10,  of  the  charter  of 
1851  of  the  city  (Laws  of  Missouri,  1851,  p.  827),  admitted  to  have  been  in 
force  at  the  time,  which  defined  the  qualification  of  voters  as  follows : 

^  Sec.  10.  AU  free  white  male  citizens,  who  have  arrived  at  the  full  age  of 
twenty-one  years,  and  who  shall  be  entitled  to  vote  for  state  officers,  and  who 
shall  have  resided  within  the  city  limits  at  least  six  months  next  preceding  any 
election,  and,  moreover,  who  shall  have  paid  a  city  tax  or  any  city  license  ac- 
cording to  ordinance,  shall  be  eligible  and  entitled  to  vote  at  any  ward  or  city 
Section  for  officers  of  the  city." 

It  thus  appears  that  no  person  could  lawfully  vote  at  the  election  held  No- 
vember  2, 1857,  for  city  officers,  except  tax-payers;  and  assuming  that  the  list 
of  names  contained  in  the  poll-books  as  having  voted  for  or  against  the  ratifi- 
cation of  the  subscription  to  the  stock  in  the  Pike  County  Eailroad  are  those 
<of  the  same  persons  who  voted  for  city  officers,  it  follows  that  they  must  all 
have  been  tax-payers,  on  the  presumption,  which  certainly  must  be  applied,  that 
.they  were  all  legally  entitled  to  vote. 

§  1004.  ^^  Taoo-payers^^  and  ^^  qualified  voters^'*  when  synonymous. 
It  is  argued  that  the  legislature  used  the  word  '^  tax-payers,"  in  the  third  sec- 
ition  of  the  act  of  1857,  in  a  sense  designedly  differing  from  that  of  ^^  qualified 
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voters,"  in  the  second  section,  who  are  to  decide  upon  the  question  of  the  rate 
of  interest  on  money  borrowed  in  excess  of  the  ten  per  cent,  per  annum.  We 
see  no  evidence,  however,  of  such  an  intention.  On  the  contrary,  that  suppo- 
sition would  necessitate  the  conclusion  that  by  the  word  '^  tax-payers  "  the  legis- 
lature meant  to  include  persons  not  otherwise  qualified  to  vote;  for  example^ 
not  free  white  male  citizens,  minors,  women,  married  and  unmarried,  and  non- 
residents. The  reasonable  interpretation  is  that  the  question  of  ratifying  the 
subscription  should  be  submitted  to  the  vote  of  the  tax-payers  of  the  city 
having  the  qualification  otherwise  of  lawful  voters;  and  this  included,  as  we 
have  seen,  all  the  qualified  voters  of  the  city. 

§  1006.  Purchaser  of  bonds  not  required  to  show  authority  to  issue  hondSj 
when. 

To  allow  the  present  objection  to  prevail  would  require  the  plaintiff  not  only 
to  show  that  the  persons  voting  to  ratify  the  stock  subscription  were  all  tax- 
payers,  but  also  that  they  had  all  the  other  requisite  qualifications  of  persons 
entitled  by  law  to  vote.  In  our  opinion,  the  law  imposes  no  such  unreasonable 
burden  upon  the  owner  of  such  bonds.  He  is  bound  to  show,  in  the  absence  of 
recitals  that  prevent  its  denial,  that  the  corporation  issued  them,  in  the  exercise 
of  a  power  conferred  by  law ;  and  where  that  can  arise  only  in  consequence  of 
the  performance  of  a  condition  precedent,  such  as  the  result  of  an  election  by 
a  public  vote,  he  has  the  burden  of  proof  to  show  the  fact.  That  fact,  as  in  the 
present  case,  is  fully  proven  by  an  exhibition  of  the  record,  which  shows  on  its 
face  the  result  claimed.  He  is  not  bound  to  sustain  the  truth  of  the  record,  as 
if  it  were  the  case  of  a  contested  election,  and  prove  that  the  majority,  on  the 
.existence  of  which  his  rights  rest,  consisted  of  persons,  all  of  whom  possessed 
the  qualification  of  voters.  Whether  each  voter  was  lawfully  such,  was  a 
question  in  the  first  place,  in  the  present  case,  for  the  judges  of  the  election,, 
who  were  appointed  under  the  law,  for  the  express  purpose  of  receiving  and 
deciding  upon  their  votes ;  and,  in  the  second  place,  for  the  city  council,  to  whom 
the  official  return  of  the  election  and  of  its  result  was  made,  as  required,  and 
who  were  authorized  to  act  upon  tiiat  result  as  certified  to  and  verified  by  them- 
selves, in  the  very  matter  of  consummating  the  snbscription,  which  was  the 
subject  of  the  vote.  It  would  be  impracticable  for  any  purchaser  of  the  bond^ 
put  on  inquiry,  as  to  the  authority  of  the  city  council  to  make  the  issue  of  the 
bonds  in  question,  to  make  inquisition  into  the  facts  of  the  election,  beyond 
these  returns  and  records;  and  it  is  but  reasonable  to  permit  him  safely  to  rest 
his  rights  upon  them  as  they  appear.  They  show  the  fact  that  the  subscrip- 
tion to  the  railroad  stock  was  ratified  by  a  majority  of  the  voters  presumed  Uy 
be  qualified  to  vote,  because  permitted  by  the  authorities  controlling  the  elec- 
tion to  do  so,  at  an  election  held  for  the  purpose,  among  other  things,  of  de- 
ciding that  question;  and  that  fact  constitutes  the  condition  on  which  the 
authority  to  issue  the  bonds,  by  law,  depends,  and  is  the  guaranty  of  their 

validity. 

Judgnneni  affirmed. 

ROBERTS  V.  BOUSES. 
(11  Otto,  119-129.     1879.) 

Error  to  IT.  S.  Circuit  Court,  Northern  District  of  Illinois. 

Opinion  by  Mr.  Justice  Harlax. 

Statement  of  Facts. —  This  case  involves  the  validity  of  certain  township 

Jbonds,  bearing  date  April  7,  1871,  issued  in  the  name  of  the  town  of  Bobert^ 
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in  the  county  of  Marshall,  HI.,  and  made  payable  to  the  Hamilton,  Lacon  & 
Eastern  Eailr.oad  Company,  or  bearer^  on  the  7th:  of  April,  1874,  with  interest 
from  date,  payable  annually,  on  the  presentation  and  surrender  of  the  interest 
coupons  as  they  matured.  Each  bond,  signed  by  the  supervisor  of  the  town, 
attested  by  its  clerk,  and  certified  upon  its  face  to  have  been  duly  recorded  in 
the  township  registry  of  bonds,  as  directed  by  law,  recites  that  it  "is  one. of  a 
series,  amounting  in  the  aggregate  to  $30,000,  and  consisting  of  thirty  bonds, 
numbered  from  1  to  80  inclusive,  each  of  which  is  for  $1,000,  and  all  of  which 
are  of  even  date  herewith,  and  are  issued  in  accordance  with  the  laws  of  the 
state  of  Illinois,  in  payment  of  a  subscription  made  by  said  town  of  Boberts 
for  three  hundred  shares  of  the  capital  stock  of  the  Hamilton,  Lacon  &  East- 
ern Eailroad  Company,  which  said  subscription  was  made  by  said  town  by  vir- 
tue of  a  vote  of  a  majority  of  the  voters  of  said  town  in  favor  thereof,  at  a 
special  election  had  for  such  purpose  in  said  town  on  the  25th  day  of  March, 
1869,  in  pursuance  of  the  provisions  of  the  laws  of  the  state  of  Illinois,  and 
of  the  several  acts  of  the  general  assembly  of  the  state  of  Illinois  incorporat- 
ing said  company."  It  is  found  as  a  fact  in  the  case  that,  in  January,  1872, 
defendants  in  error  purchased,  in  good  faith,  the  bonds  in  the  market,  without 
notice  of  any  defense  thereto,  and  paying  therefor  at  the  rate  of  ninety-three 
and  a  half  cents  on  the  dollar. 

§  1006.  In  lUinais  municipal  bands  payable  to  a  person  named  ^^  or  bearer '' 
pass  by  ddivery  and  the  holder  can  sue  in  his  own  name. 

The  first  plea  alleges  that  the  payee  named  in  the  bonds,  the  railroad  com- 
pany, had  never  indorsed  them,  or  any  of  them,  in  writing,  and  that  by  the 
law  of  Illinois  in  force  when  they  were  made,  as  well  as  when  they  were  sold 
by  the  company,  without  such  indorsement,  they  were  not  transferable  so  as  to 
vest  the  title  thereto,  and  the  right  to  sue  thereon  in  the  name  of  the  holder. 
A  demurrer  to  that  plea  was  sustained,  and,  as  we  think,  properly  so.  It  is 
true  that  the  supreme  court  of  Illinois,  in  Hilbome  v.  Actus,  4  111.,  344,  held 
that  under  a  statute  of  that  state,  then  in  force,  notes  payable  to  a  person  or 
bearer  could  not  be  transferred  or  assigned  by  delivery  only,  so  as  to  authorize 
the  holder  by  delivery  to  sue  in  his  own  name.  "  There  is  one  way,"  the 
court  said,  '^  by  which  he  can  do  so,  and  that  is  by  virtue  of  the  assignment 
indorsed  on  the  note  itself.  The  indorsement  gives  the  right  to  sue  in  the 
name  of  the  assignee."  That  construction  of  the  Illinois  statute  was  followed 
in  Boosa  v.  Crist,  17  id.,  450.  But  New  Hope  Delaware  Bridge  Co.  v.  Perry,  11 
id.,  467,  decides  that  bank  notes  payable  to  btorer,  or  to  a  particular  person  or 
bearer,  are  not  embraced  by  the  provisions  of  the  statute,  or  by  the  reasons  which 
caused  its  passage;  and  that  the  holder,  by  delivery  merely,  can  maintain  an 
action  thereon,  unless  it  appears  that  he  obtained  them  mala  fide.  The  stat- 
ute, it  was  said,  applies  ^^  only  to  instruments  that  were  not  negotiable  by  the 
common  law  or  the  custom  of  merchants." 

In  Johnson  v.  County  of  Stark,  24  id.,  75,  the  court  put  municipal  bonds  and 
coupons  on  the  footing,  in  this  respect,  of  bank  bills,  and  thus  brought  that 
class  of  commercial  securities  within  the  rule  announced  in  New  Hope  Dela- 
ivare  Bridge  Co.  v.  Perry.  Its  language  was :  ^'  It  seems  to  be  the  well-settled 
doctrine  that  state,  county,  city  and  other  bonds  and  public  securities  of  this 
character  are  negotiable  by  delivery  only,  without  indorsement,  in  the  same 
manner  as  bank  bills,  especially  when  they  are  payable  to  bearer."  Subse- 
quently, in  Supervisors  of  Mercer  County  v,  Hubbard,  45  id.,  139,  which  was 
An  action  on  coupons  attached  to  bonds  issued  by  a  county  in  payment  of  ^ 
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railroad  subscription,  the  court  said :  ^^  More  recent  decisions  place  these  conpons 
in  the  condition  of  bank  bills  payable  to  bearer,  and  no  one  will  deny  snch 
bills  can  be  given  in  evidence  in  a  suit  by  the  bearer  against  the  bank  issuing 
them  under  the  common  counts.  We  see  no  difference  between  coupons  pay- 
able to  bearer  for  a  sum  certain,  and  a  bank  bill  They  alike  pass  by  delivery 
only."  Finally,  in  Town  of  Eagle  v.  Kohn,  84  id.,  293,  it  was  said :  "  It  is  the 
well-settled  doctrine  that  bonds  of  this  character  are  to  be  treated  as  com- 
mercial paper;  and  this  court  has  held  coupons  attached  to  them  to  be  nego- 
tiable by  delivery  only,  without  indorsement."  It  is  thus  seen  that  by  repeated 
adjudications  of  that  court,  prior  to  the  statute  of  1874,  municipal  bonds  pay- 
able to  bearer  were  excepted  from  the  rule  announced  in  Hilborne  v.  Actus  and 
Boosa  V.  Orist. 

But  all  doubt  upon  the  subject  is  removed  by  the  eighth  section  of  the  act 
approved  March  18,  1874,  revising  the  laws  of  Illinois  in  relation  to  promissory 
notes,  bonds,  due-bills  and  other  instruments  of  writing,  which  was  in  force 
when  this  action  was  commenced.  It  provides  '^  that  any  note,  bond,  bill  or 
other  instrument  in  writing,  made  payable  to  bearer,  may  be  transferred  by  de- 
livery thereof,  and  an  action  may  be  maintained  thereon  in  the  name  of  the 
holder  thereof."  R  S.  111.,  719,  sec.  8.  This  act,  though  not  in  force  when 
defendants  in  error  acquired  the  bonds  in  suit,  applies,  we  think,  to  actions 
commenced  after  it  took  effect.  We  are  satisfied  that  this  plea,  tested  alone 
by  the  law  of  lUipois,  and  without  reference  to  the  decisions  of  this  court  upon 
the  subject  of  commercial  securities,  is  insufficient. 

The  third  plea,  to  which  a  demurrer  was  also  sustained,  proceeds  upon  the 
ground  that  the  election  of  March  25,  1869,  was  called  without  competent  au- 
thority, and  conferred  no  power  upon  the  supervisor  and  town  clerk,  or  either 
of  them,  to  subscribe  to  the  stock  or  issue  the  bonds  in  question,  and  that  the 
latter  were,  consequently,  void.  Of  the  facts  set  out  in  the  plea  it  is  alleged 
that  the  defendants  in  error  had  ''constructive  notice,"  prior  to  their  purchase 
of  the  bonds ;  to  wit,  on  the  day  they  bear  date.  The  questions  of  law  pre- 
sented under  this  plea  arise  out  of  certain  facts  which  it  is  necessary  to  state 
somewhat  in  detail  By  an  act  of  the  legislature  of  Illinois,  approved  March  5, 
1869,  it  is  provided  that  any  incorporated  town  or  township  of  any  county 
through  or  near  which  the  Hamilton,  Lacon  &  Eastern  Bailroad  Company 
may  be  located,  or  is  about  to  be  located,  might,  by  a  vote  of  the  people 
thereof,  subscribe  to  the  corporate  stock  of  the  company  any  sum  not  to  exceed 
$100,000  each, — such  vote  to  be  ascertained  by  an  election  held  in  the  manner 
prescribed  by  and  in  conformity  with  the  provisions  of  an  act,  approved 
March  6,  1867,  authorizing  certain  designated  counties,  and  townships,  cities, 
incorporated  towns  and  corporations  in  said  counties,  to  subscribe  to  the  cap- 
ital stock  of  any  railroad  then  or  which  might  thereafter  be  incorporated  in 
the  state  of  Illinois.  The  act  of  March  5,  1869,  made  it  the  duty  of  the  clerk 
of  each  township,  subscribing  stock  under  its  authority,  to  keep,  in  duplicate,  a 
oomplete  register  of  the  bonds  issued,  showing  their  numbers^  amount,  date  and 
rate  of  interest,  and  deliver  one  copy  of  the  same  to  the  county  clerk  of  his 
county. 

Under  the  act  of  March  6,  1867,  to  which  reference  is  made  by  the  act  of 
March  5,  1869,  elections  to  take  the  sense  of  the  people  upon  subscriptions  to 
the  capital  stock  of  a  railroad  company  could  be  called  and  held,  upon  the  ap- 
plication of  twenty  legal  voters  and  tax-payers  of  the  county,  township,  city  or 
incorporated  town  in  whose  behalf  it  was  proposed  to  make  the  subscription, 
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3ach  application  specifying  the  amount  and  the  conditions  of  the  proposed  sab- 
scription.  The  notice  of  such  election  was  required  to  be  posted,  in  the  case  of 
a  township,  bj  the  clerk  thereof,  in  three  of  the  most  public  places  of  such 
township.  If  a  majority  of  such  voters  voting  at  said  township  election  favored 
the  subscription,  then  it  was  made  the  duty  of  the  supervisors  thereof  to  make 
the  subscription;  and  when  the  subscription  was  accepted  or  received,  to 
cause  the  bonds  to  be  issued  in  compliance  with  the  popular  vote.  Pri.  Laws 
111.,  1867,  vol.  i,  p.  866.  The  fifth  section  of  the  act  of  March  6, 1867,  declares 
that  "  no  mistake  in  the  giving  of  the  notice,  or  in  the  canvass  or  return  of 
votes,  or  in  the  issuing  of  the  bonds,  shall  in  any  way  invalidate  the  said  bonds 
so  issued :  Provided^  that  there  is  a  majority  of  the  voters  at  such  election  la 
favor  of  such  subscription." 

A  few  weeks  after  the  election  of  March  26, 1869,  to  wit,  on  17th  April, 
1869,  the  legislature  of  Illinois  passed  an  act  which,  in  its  second  section,  de* 
clares  that  subscriptions  of  stock  made  by  certain  townships,  including  that 
made  by  the  town  of  Eoberts  of  $30,000  to  the  capital  stock  of  the  Hamilton, 
Lacon  &  Eastern  Bailroad  Company  (quoting  from  the  act),  '^  be  each  legal* 
ized,  and  are  hereby  made  valid  and  binding,  according  to  the  terms  thereof; 
and  the  several  supervisors  of  said  townships  shall  issue,  in  due  form,  the  bonds 
of  their  respective  townships  for  the  amount  of  stock  subscribed  for,  according 
to  the  terms  and  conditions  of  said  subscription,  and  shall  deliver  said  bonds  to 
said  railroad  company."  Pri.  Laws  III.,  1869,  vol.  iii,  p.  302.  With  these 
facts  before  us,  we  come  to  the  examination  of  several  propositions  which  have 
l>een  pressed  with  much  force  upon  our  attention. 

§  1007.  Independentbj  of  curative  acta^  a  varidtion  of  detail  in,  the  notice 
given  of  a  popular  election^  etc.^  does  not  viti<x>te  municipal  bondsj  provided  the 
papular  vote  ratified  their  issue. 

It  is  contended  that  the  election  mentioned  in  the  bonds  declared  on  was  a 
nullity,  because  called  upon  an  application  signed  by  only  twelve,  instead  of 
twenty,  legal  voters  and  tax-payers,  and  because  only  ten  days'  notice  thereof 
was  given,  when  the  law  required  twenty;  that  the  law  is  imperative  in  these 
respects,  and  that  the  failure  to  comply  with  its  requirements  rendered  the 
bonds  void,  even  in  the  hands  of  innocent  holders  for  value;  that  such  was  the 
settled  law  of  Illinois,  as  declared  by  the  supreme  court  of  that  state  prior  both 
to  the  election  of  March  25, 1869,  and  to  the  issuing  of  the  bonds ;  and,  finally, 
that  such  prior  judicial  declarations  are  to  be  regarded  as  part  of  the  locid 
statutes,  binding  upon  this  court,  according  to  its  own  decisions.  Undoubtedly 
there  are  several  decisions  by  the  supreme  court  of  Illinois  of  the  character  in- 
dicated by  counsel;  but  unless  we  are  greatly  in  fault  in  our  examination,  no 
one  of  them  relates  to  a  municipal  subscription,  or  to  an  issue  of  bonds,  under  a 
statute  containing  a  provision  similar  to  section  5  of  the  act  of  March  6, 1867, 
under  which  the  election  in  question  was  held.  That  act  rests  the  validity  of 
the  bonds  issued  under  its  authority  upon  the  essential  fact  that  the  majority 
of  voters  at  the  election  voted,  as  in  this  case,  in  favor  of  the  subscription.  In 
that  event,  it  expressly  declares  that  the  bonds  shall  not  in  any  way  become 
invalidated  by  reason  of  mistake  in  the  giving  of  the  notice^  or  in  the  canvass  or 
Teium  of  votes,  or  the  issuing  of  t/ie  bonds.  These  words  are  without  effect  if 
the  municipality  issuing  the  bonds  can  avoid  their  payment  because  its  agents 
or  constituted  authorities  committed  mistakes  such  as  are  specified  in  the 
statute.  If  the  town  clerk  gave  a  notice  of  ten  instead  of  twenty  days,  based 
upon  an  application  of  twelve  instead  of  twenty  legal  voters  and  tax-payers, 
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was  not  this  a  mistake  "  in  the  giving  of  the  notice  "  and  "  in  the  issuing  of  the 
bonds  ? "  The  purchaser  of  the  bonds,  if  chargeable  with  notice  of  these  facts, 
was,  in  terms,  assured  by  the  statute  that  no  such  mistakes  as  those  facts  indi- 
cated would  invalidate  the  bonds,  if  the  majority  of  the  voters  at  the  election 
had  approved  the  subscription.  He  had  the  right  to  rely  uponthese  legislative 
assurances,  unless  the  fifth  section  of  the  act  of  March  6, 1867,  was  in  violation 
of  the  constitution  of  the  state.  We  do  not,  however,  feel  justified  in  declar- 
ing that  provision  of  the  act  to  be  in  conflict  with  that  instrument.  We  are 
referred  to  no  decision  of  the  state  court  which  so  decides.  On  the  contrary, 
that  court,  in  Burr  v.  City  of  Carbondale,  76  III.,  455,  which  was  a  case  of  munic- 
ipal bonds,  said :  '^  These  bonds  having  been  issued  in  the  exercise  of  a  power 
constitutionally  conferred,  must  be  binding  on  the  municipality,  although  some 
irregularities  in  the  form  of  notice  of  the  election,  want  of  the  precise  words  on 
the  ballots,  and  others  of  like  character,  may  have  occurred  "  (page  469).  It  is 
true  that,  according  to  the  settled  construction  of  the  constitution  of  Illinois 
in  force  in  1869,  the  legislature  could  not  require  or  compel  the  corporate  an- 
thorities  of  a  county,  city  or  town,  against  or  without  its  consent,  to  subscribe 
to  the  stock  of  a  railroad  company.  But  it  could  auiharize  such  corporate  au- 
thorities to  make  subscriptions  with  or  without  referring  the  question  to  the 
people  immediately  interested. 

§  1008.  authorities  reviewed. 

In  President  and  Trustees  of  Town  of  Keithsburg  v.  Frick,  34  111.,  405,  the 
supreme  court  of  Illinois,  speaking  by  the  late  Chief  Justice  Breese,  held  that 
it  was  by  no  means  a  necessary  element  in  municipal  subscriptions  to  the  stock 
of  railroad  corporations  that  there  should  be  a  vote  of  the  inhabitants  of  the 
town  or  city  authorizing  them ;  '^  that  it  was  competent  for  the  legislature  to 
bestow  the  power  directly  on  the  corporation  without  any  other  intermediary." 
The  authority  of  that  case,  upon  some  points  therein  determined,  has  perhaps 
been  shaken  by  later  decisions  in  the  same  court.  But  in  Marshall  v.  Silliman, 
61  id.,  218,  the  court,  while  holding  that  the  legislature  could  not  clothe  the 
supervisor  and  town  clerk,  without  the  consent  of  the  people,  with  discretionary 
power  of  taxation  or  of  creating  a  debt, —  they  not  being  the  corporate  authori- 
ties of  the  township  in  the  sense  of  the  constitution, —  yet  approved  that  case 
so  far  as  it  ruled  that  those  who  were  the  corporate  authoriti^  of  a  town, 
within  the  meaning  of  a  state  constitution,  might  be  empowered  by  the  legisla- 
ture to  subscribe  to  the  stock  of  a  railroad  corporation,  and  issue  bonds  there- 
for, without  taking  a  vote  of  the  people.  Q.  M.  &  P.  K  R.  Co.  v,  Morris,  84 
id.,  410.  Certainly  the  legislature  could  prescribe  the  mode  of  ascertaining  the 
sense  of  the  voters,  who  alone,  it  is  claimed,  were  the  corporate  authorities  of 
the  town,  within  the  meaning  of  the  state  constitution.  And  as  it  might,  in 
the  act  of  March  6,  1867,  have  allowed  the  election  to  be  called  upon  the  appli- 
cation of  a  less  number  of  voters  and  tax-payers  than  twenty,  and  to  be  held  after 
a  notice  of  ten  days,  rather  than  twenty,  we  do  not  see  any  ground  to  question 
its  right,  consistently  with  the  state  constitution,  to  declare  in  advance  that, 
if  the  majority  of  voters  at  the  election  favor  the  subscription,  the  bonds  issued 
in  payment  thereof  should  not  be  invalidated  by  mistakes  of  the  kind  specified 
in  the  fifth  section  of  that  act.  The  mistakes  here  complained  of  were  not 
sach  as  necessarily  affected  the  substance  or  essence  of  the  election,  and  conse- 
quently it  cannot  be  said  that  the  subscription  was  made  or  the  bonds  issued 
without  the  consent  of  the  corporate  authorities  or  the  legal  voters  of  the 
township.    The  application  for  the  special  election  and  the  notice  therefor 
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were  not  so  radically  defective  as  to  jastify  us  in  saying,  as  matter  of  law,  that 
a  debt  for  a  railroad  subscription  was  thrust  upon  the  legal  voters  and  tax- 
payers of  the  township  without  their  having  a  reasonable  opportunity  to  vote 
upon  the  question  of  subscription.  It  is  not  a  case  where  bonds  have  been 
issued  by  the  supervisor  and  town  clerk  without  any  previous  election  whatever 
to  authorize  them  so  to  do.  It  is  a  case  of  bonds  issued  in  pursuance  of  a  popular 
election,  defectively  called  and  held,  and  as  to  which  the  legislature  declared 
that  the  bonds  should  not  be  invalidated  by  mistakes  in  giving  the  notice  and 
in  issuing  them,  if  there  was  '^  a  majority  of  votes  at  such  election  in  favor  of 
such  subscription."  In  this  respect  the  case  in  hand  is  different  from  Town- 
ship of  Elm  wood  V,  Marcy,  92  U.  S.,  289.  In  the  latter  case,  when  the  notice 
for  the  election  was  given,  there  was  no  provision  in  the  charter  of  the  town, 
or  in  any  statute  of  the  state,  which  authorized  the  subscription.  The  power 
of  the  town  to  subscribe  had  previously  been  exhausted ;  and  the  notice  was 
not  under  or  with  special  reference  to  the  subsequent  act  allowing  an  addi- 
tional subscription.  Nothing  here  determined  conflicts  with  that  decision. 
Independently,  therefore,  of  the  curative  act  of  April  17,  1869,  we  are  of  opin- 
ion that  the  bonds  sued  on  are  not  invalid  by  reason  of  the  departure  from  the 
provisions  of  the  act  of  March  6, 1867,  in  the  matter  of  the  application  for,  and 
notice  of,  the  election  of  March  25,  1869. 

§  1009.  This  court  is  not  hound  hy  the  decision  of  Williama  v.  Roberts,  88 
/«.,  1. 

But  a  further  contention  of  the  plaintiff  in  error  is  that  the  supreme  court  of 
Illinois,  in  Williams  v.  Town  of  Roberts,  88  111.,  1,  decided  in  June,  1878, 
nearly  four  years  after  the  commencement  of  this  action,  and  three  years  after 
the  entry  of  the  judgment  in  this  case,  held  not  only  that  the  curative  act  of 
April  17, 1869,  was  in  violation  of  the  constitution  of  the  state,  but  that  the 
election  of  March  25,  1869,  was  a  nullity,  conferring  no  power  upon  the  super- 
visor of  the  town  to  make  the  subscription  and  issue  the  bonds. 

In  reference  to  the  alleged  conflict  of  the  last  named  act  with  the  constitution 
of  Illinois  we  give  no  opinion.  The  views  we  have  expressed  as  to  the  validity 
of  the  bonds,  under  the  act  of  March  6,  1867,  particularly  its  fifth  section, 
render  it  unnecessary  to  consider  or  determine  the  constitutional  validity  of 
the  curative  act  of  1869.  It  is,  however,  claimed  that  we  are  obliged  to  accept 
the  decision  in  Williams  v.  Town  of  Roberts  as  conclusive  against  the  validity 
of  these  particular  bonds.  We  cannot  give  our  assent  to  this  proposition,  for 
the  reason,  if  there  were  no  other,  that  that  decision  does  not  touch  the  precise 
point  upon  which  we  sustain  their  validity,  despite  the  defective  application 
and  notice  for  the  election  of  March  25, 1869.  No  reference  is  made  in  that 
case  to  the  fifth  section  of  the  act  of  March  6,  1867,  upon  which  we  have  com- 
mented. The  supreme  court  of  Illinois,  in  the  case  alluded  to,  undoubtedly 
held  that  the  defects  in  the  application  and  notice  rendered  that  election  a 
nullity,  and  that,  because  of  such  defects,  the  subscription  was  made  and  the 
bonds  issued  without  authority  of  law.  But  we  are  not  informed  as  to  the 
eflfect  which,  in  the  opinion  of  that  court,  is  to  be  given  to  the  fifth  section  of 
the  act  of  March  6,  1867.  If  the  court  had  gone  further  and  decided  that 
section  to  be  unconstitutional,  or  that  the  defective  application  and  notice  for 
the  election  were  not  mere  mistakes  within  the  meaning  of  that  section,  or 
that  the  bonds  declared  on  were  null  and  void,  notwithstanding  the  legislative 
declaration  that  they  should  not  be  invalidated  because  of  any  mistake  in 
living  the  notice,  in  issuing  the  bonds,  or  in  the  canvass  or  return  of  votes, — 
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thea  its  decision  would  have  been  an  aathority  in  point,  covering  the  precise 
question  before  us.  If  we  are  mistaken  in  this,  it  does  not  follow  that  we 
should  accept  that  decision  as  conclusive  of  this  case.  That  would  depend 
upon  our  approval  or  disapproval  of  the  decision  upon  its  merits*  In  Pease  v. 
Peck,  18  How.,  599,  we  said  that  this  oourt  would  not  feel  bound,  ^'  in  any  case 
in  which  a  point  is  first  raised  in  the  courts  of  the  United  States,  and  has  been 
decided  in  a  circuit  court,  to  reverse  that  decision,  contrary  to  our  own  convic- 
tions, in  ord^  to  conform  to  a  state  decision  made  in  the  mesuitime.  Such 
decisions  have  not  the  character  of  established  precedent,  declarative  of  the 
settled  law  of  the  state."  Morgan  v.  Curtenius,  20  How.,  1.  For  these  reasons, 
we  are  of  opinion  that  the  demurrer  to  the  third  plea  was  properly  sustained. 
The  facts  set  oat  in  the  fourth  plea  cleariy  do  not  constitute  a  defense  to 
the  action.  We  could  not  hold  otherwise  without  overturning  the  settled 
docti-ines  of  this  court  in  reference  to  municipal  bonds  issued  in  payment  of  sub- 
scriptions to  the  capital  stock  of  railroad  corponutions.  Our  remarks  in  Brook- 
lyn V.  Insurance  Co.  (99  U.  S.,  362;  §§  1402-1404,  infra)  are  applicable  to  this 
case,  and  support  the  action  of  the  court  in  sustaining  a  demurrer  to  the  fourth 
plea.  Other  considerations  might  be  suggested  in  support  of  the  judgment, 
but  what  we  have  said  is  sufficient  to  dispose  of  the  case. 

Judgment  (iffirmed. 

TOWNSHIP  OF  ROCK  CREEK  v.  STRONG. 
(6  Otto,  271-278.     1877.) 

lElsBOB  to  IT.  S.  Circuit  Court,  District  of  Kansas. 

Opinion  by  Mb.  Justice  Stbono. 

Statement  of  Facts. —  The  act  of  the  Kansas  legislature,  approved  Mareh  2, 
1872,  expressly  authorized  the  issue  of  township  bonds  "to  aid  in  the  construc- 
tion of  railroads  or  water-power,  by  donation  thereto,  or  the  taking  of  stock 
therein,  or  for  other  works  of  internal  improvement."  Like  all  expressions  of 
legislative  will,  this  provision  of  the  act  must  receive  a  reasonable  construction, 
and  we  cannot  doubt  that  in  the  grant  of  power  to  aid  in  the  construction  of 
railroads  or  other  works  of  internal  improvement  is  included  authority  to  assist 
in  the  construction  of  depots  and  side  tracks  of  a  railroad.  Such  constructions 
are  constituents, —  essential  parts  of  every  railroad,  without  which  it  would  be 
incomplete  and  incapable  of  serving  the  uses  for  which  it  is  intended.  The  cost 
of  building  them  is  always,  and  properly,  charged  to  construction  account,  and 
not  to. repairs  or  expenses  of  operation;  and  a  mortgage  of  a  railroad,  without 
further  description  than  such  as  is  necessary  to  identify  it,  covers  its  side  tracks 
and  depots^ 

§  1010.  The  proceeds  of  "bonds  issued  in  aid  of  a  railroad  compantf  may  he 
propefiiy  expended  in  part  in  oonstrueting  side  tracks  and  depots^ 

We  do  not  see  any  force  in  the  argument  pressed  upon  us  by  the  plaintiff  in 
error,  that,  because  it  was  the  duty  of  the  railroad  company  to  furnish  suitable 
side  tracks  and  depots,  the  act  of  1872  cannot  be  construed  as  authorizing  the 
issue  of  township  bonds  to  aid  in  building  such  structures.  It  was  equally  the 
duty  of  the  company  to  build  the  main  line,  and  it  is  not  questioned  that 
the  township  was  empowered  to  aid  in  doing  that  work.  Nor  is  there  anything 
in  the  proviso  to  the  act  that  tends  in  the  least  degree  to  the  conclusion  that 
the  legislature  did  not  mean  to  authorize  aid  to  ibe  building  of  depots.  The 
first  question  certified  to  us  was,  therefore,  correctly  answered  by  the  circuit 
court  in  the  affirmative,  and  the  first  assignment  of  error  is  overruled. 
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§  Idl  t.  Canstruciian  of  an  act  atUhoriaing  the  issuance  of  coufUy  honds. 

Tbe  second  question  certified  is,  ^^  Are  the  bonds  mentioned  in  the  plaintifPs 
petition  void  for  the  reason  that  they  are  made  payable  thirty  years  and  thirty- 
five  days  from  their  date  of  execution  therein  written,  but  only  drawing  inter- 
est for  the  last  thirty  years  of  said  time? "  The  second  section  of  the  act 
aathorizing  their  issue  enacted  that  the  bonds  should  be  payable  in  not  .less 
than  five  nor  more  than  thirty  years  from  the  date  thereof,  with  interest  not 
to  exceed  ten  per  cent  per  annum,  all  in  the  discretion  of  the  officers  issuing 
the  same.  These  provisions  were  obviously  directory  and  not  of  the  essence 
of  the  power.  The  bonds  issued  were  dated  September  10,  1872,  made  paya- 
ble thirty  years  from  the  15th  day  of  October,  1872,  with  interest  thereon  from 
that  time  at  the  rate  of  seven  per  cent.  When  they  were  delivered  to  the  rail- 
road company  does  not  appear,  though  they  were  not  registered  by  the  auditor 
of  the  state  until  October  17, 1872.  They  were  thus  practically  thirty-year 
bonds,  bearing  a  less  rate  of  interest  than  the  rate  authorized.  Their  legal 
effect  is  precisely  what  it  would  have  been  had  the  date  inserted  been  October 
15,  instead  of  September  10,  1872.  Substantially,  therefore,  the  legislative 
direction  was  followed.  The  doctrine  of  Commissioners  of  Marion  County  v. 
Clark,  94  U.  S.,  278  (§§  1382-88,  infra),  is  applicable  to  the  present  case. 

§  1012.  Where  tike  proper  officers  decide  that  bonds  anre  duly  atUhoriaed  to  he 
iesued'y  a  bona  fde  purchaser  need  not  look  behind  thai  authority. 

The  third  assignment  of  error  is  that  the  court  erred  in  not  holding  the 
township  was  not  estopped  by  the  recitals  in  the  bonds  from  introducing  the 
testimony  offered.  The  bonds  were  executed  by  the  township  trustee  and 
attested  by  the  township  clerk.  These  were  the  officers  designated  by  the  stat- 
ute to  execute  such  bonds.  The  recitals  were  that  the  bonds  were  made  and 
issued  in  pursuance  of  the  provisions  of  the  act  of  the  legislature  of  March  2, 
1872.  But  whether  the  recitals  were  an  estoppel  against  showing  what  the 
defendant  proposed  to  show,  or  whether  they  were  not,  is  quite  immaterial  in 
this  case.  The  proof  offered. was,  that  in  the  records  of  the  county  commis- 
sioners of  the  county  of  which  Rock  Creek  township  is  a  part,  it  appeared 
the  board  had  canvassed  the  vote  at  the  election  held  to  determine  whether  the 
township  should  issue  the  bonds,  and  had  determined  the  result  to  be,  for  the 
issue,  fifty-two  votes,  against  the  issue,  fifty-one  votes,  making  one  hundred 
and  three  votes  in  all  cast;  but  that  in  'fact  no  canvass  was  made,  and  that 
only  one  hundred  and  two  votes  were  cast,  fifty-one  of  which  only  were  in 
favor  of  issuing  the  bonds,  and  that  one  person  who  voted  in  favor  was  not  a 
qualified  elector.  Now,  if  the  town  clerk  and  treasurer  were  not  the  persons 
authorized  by  law  to  determine  the  result  of  the  election,  the  board  of  county 
commissioners  were,  and  their  action  according  to  all  our  rulings  was  conclu* 
sive.  A  bona  fide  purchaser  of  the  bonds  was  under  no  obligation  to  look  be- 
yond it  It  was  not  his  duty  to  canvass  the  vote,  much  less  to  ascertain  whether 
those  who  had  voted  were  qualified  electors.  The  law  cast  the  duty  upon  the 
board,  and  in  such  a  case  the  action  of  the  board  must  be  found  in  their  records. 
If  it  be  admitted  that  the  purchaser  of  the  bonds  was  under  obligation  to  in- 
quire whether  an  election  had  been  held,  and  what  its  result  was,  the  only 
place  to  which  he  could  resort  for  the  information  sought  was  the  records  of 
the  board ;  and,  had  he  sought  there,  he  would  have  found  that  the  township 
clerk  and  treasurer  could  rightfully  issue  the  bonds.  It  follows  that  the  evi- 
dence offered  by  the  defendant  was  quite  immaterial,  or,  if  not,  that  it  was 
destructive  to  his  defense. 
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§  1013.  It  is  not  admissible  to  contradict  an  auditor's  certificate  of  registra- 
tion upon  bonds. 

The  defendant  farther  offered  to  show  that  no  registration  of  the  bonds 
exists,  or  ever  has  been  in  the  office  of  the  auditor  of  the  state,  though  the 
auditor's  certificate  of  registration  does  appear  upon  the  bonds.  We  cannot 
think  this  evidence,  if  admitted,  could  in  any  degree  avail  the  defendant.  The 
certificate  of  that  officer  indorsed  on  the  bonds  was  all  that  was  required  for 
the  holder  of  them.  If  the  state  auditor  failed  to  make  in  his  office  an  entry 
of  his  action,  we  do  not  perceive  how  his  failure  in  this  respect  can  invalidate 
bonds  upon  which  he  has  certified  a  registration. 

Judgment  affirmed. 

ALLEN  v.  LOUISIANA. 
(18  Otto,  80-86.    1880.) 

Erbob  to  IT.  S.  Circuit  Court,  Eastern  District  of  Missouri. 
.   Opinion  by  Waite,  C.  J. 

Statement  op  Facts. —  Article  10,  section  14,  of  the  constitution  of  Missouri, 
adopted  in  1865,  is  as  follows :  "  The  general  assembly  shall  not  authorize  any 
county,  city  or  town  to  become  a  stockholder  in  or  to  loan  its  credit  to  any 
company,  association  or  corporation,  unless  two-thirds  of  the  qualified  voters  of 
such  county,  city  or  town,  at  a  regular  or  special  election  to  be  held  therein, 
shall  assent  thereto." 

The  charter  of  the  city  of  Louisiana,  approved.  March  12, 1870,  contained  the 
following  sections  as  sections  8  and  9  of  article  8,  and  section  14  of  article  7: 

^'Seo.  8.  The  bonded  or  funded  debt  of  the  city  for  all  purposes,  including 
$100,000  subscribed  (or  to  be  lawfully  subscribed)  to  railroads  terminating  at 
or  passing  through  the  city  of  Louisiana,  shall  not  exceed  the  sum  of  $200,000 : 
Provided^  however^  that  said  debt  may  be  increased  to  a  sum  not  exceeding 
$250,000  in  all,  by  ordinance  or  ordinances  properly  passed  and  submitted  to  an 
election  under  the  authority  of  the  city  council  of  all  resident  tax-payers  of  the 
city,  that  is  to  say,  of  all  adult  persons  who  shall  have  been  assessed  and  acta- 
ally  paid  a  tax  on  real  or  personal  property  for  the  year  or  the  year  previous  to 
the  year  in  which  such  election  shall*be  held,  and  at  such  election  the  judges 
holding  the  same  shall  require  proof  of  the  payment  of  such  tax  before  record- 
ing the  vote  of  any  person  offering  to  vote  at  such  election,  and  a  majority  of 
all  the  legal  votes  cast  at  said  election  shall  determine  the  question  for  or 
against  such  ordinance. 

"  Sec.  9.  The  city  shall  have  power  to  subscribe  for  stock  in  any  incorporated 
railroad  company  connecting  with  the  city  of  Louisiana,  or  give  a  bonus  to  any 
institution  of  learning  by  submitting  an  ordinance  making  the  appropriation  or 
authorizing  the  issue  of  bonds  for  any  such  purpose  to  a  vote  of  the  qualified 
voters  (as  provided  by  section  8)  of  the  city,  at  any  general  election  held  in  the 
city,  or  any  special  election  expressly  ordered,  at  which  election  a. majority  of 
the  votes  cast  shall  be  for  such  ordinance." 

"  Sec.  14.  The  city  shall  not  at  any  time  become  a  subscriber  for  any  stock 
in  any  corporation,  except  as  authorized  by  this  or  some  other  act  of  the  gen- 
eral assembly,  but  said  city  may  by  ordinance  appropriate  money  to  aid  in 
opening  any  road  leading  to  the  city,  or  in  other  improvements  within  the  city, 
or  in  bailding  any  bridge  within  two  miles  of  the  city,  and  which  may  be 
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deemed  of  general  pablio  benefit  to  the  inhabitants  of  the  city:  Provided^  koto- 
ever  J  that  no  appropriation  shall  be  made  for  any  improvement  beyond  the 
limits  of  the  city,  unless  a  vote  be  taken  on  such  appropriation  at  some  general 
election  or  special  election  ordered  for  that  purpose,  and  a  majority  of  all  votes 
polled  be  cast  in  favor  of  that  appropriation." 

Under  the  authority  of  these  provisions  of  the  charter  the  city  council  on 
the  10th  of  August,  1871,  passed  an  ordinance,  section  1  of  which  is  as  follows : 
"  There  shall  be  an  election  held  at  the  several  places  in  each  ward  for  the 
holding  general  election  in  the  city  of  Louisiana  on  the  5th  day  of  September, 
1871,  on  the  proposition  to  take  stock  in  the  Clarksville  &  Western  Railroad 
Company,  or  in  the  Quincy,  Alton  &  St.  Louis  Railroad  Company :  Provided, 
the  said  Quincy,  Alton  &  St.  Lonis  Railroad  Company  shall  cross  the  Mississippi 
river  and  make  its  southern  terminus  within  the  corporate  limits  of  the  said 
city  of  Louisiana,  at  such  place  as  may  be  agreed  upon  by  the  officers  of  said 
Quincy,  Alton  &  St.  Louis  Company  and  the  city  council  of  Louisiana,  to  an 
amount  not  to  exceed  fifty  thousand  dollars  ($50,000) ;  said  election  to  be  con- 
ducted by  the  same  judges  and  at  the  same  places  as  the  general  election  held  on 
the  Tuesday  after  the  first  Monday  in  March,  1871,  and  the  returns  to  be  made 
and  certified  to  the  city  council  in  the  same  manner  as  that  of  any  general 
Section." 

Other  sections  provided  for  the  payment  of  the  subscription  in  bonds,  and 
for  the  form  of  the  ballots.  Section  4  provided  that  if  on  counting  the  votes  it 
appeared  that  two-thirds  of  the  legal  votes  cast  at  the  election  were  in  favor  of 
the  proposition  a  subscription  might  be  made,  and  section  5  made  provision  for 
a  registration  of  the  voters  prior  to  the  day  of  the  election.  The  Quincy,  Alton 
&  St.  Louis  Railroad  Company  was  an  Illinois  corporation,  one  terminus  of 
whose  road  was  on  the  bank  of  the  Mississippi  river,  in  the  state  of  Illinois,  op- 
posite the  city  of  Louisiana.  Before  the  day  of  election  a  full  registration  of 
the  voters  of  the  city  was  made,  from  which  it  appeared  that  there  were  three 
hundred  and  fifty-six  qualified  voters  then  in  the  city.  On  the  day  appointed 
an  election  was  held,  at  which  there  were  three  hundred  and  thirty-six  votes 
cast  in  favor  of  the  subscription  and  ten  against  it.  Afterwards  the  stock  was 
subscribed  to  the  Quincy,  Alton  &  St.  Louis  Company,  and  the  company  having 
complied  with  the  terms  and  conditions  of  the  subscription,  the  bonds  were  de- 
liverod  by  the  city,  amounting  in  the  aggregate  to  $50,000,  in  the  following 
form: 

^  Know  all  men  by  these  presents,  that  the  city  of  Louisiana,  in  the  state  of 

Missouri,  is  indebted  to ,  or  bearer,  in  the  sum  of  $1,000,  lawful 

money  of  the  United  States  of  America,  which  the  said  city  of  Louisiana 
promises  to  pay  on  the  2d  day  of  October,  1891,  at  the  treasurer's  office  in  the 
city  of  Louisiana,  Mo.,  with  interest  thereon  at  the  rate  of  eight  per  cent,  per 
annum,  payable  annually  on  the  1st  day  of  January  in  each  year,  upon  pres- 
entation and  surrender  of  the  annexed  coupons,  as  they  severally  become  due 
and  payable.  This  bond  is  issued  by  the  city  of  Louisiana,  under  authority  of 
the  general  assembly  of  the  state  of  Missouri,  entitled  ^  An  act  to  amend  and 
reduce  into  one  the  several  acts  incorporating  the  city  of  Louisiana,'  approved 
March  25, 1870;  also  an  ordinance  of  the  city  council  of  the  city  of  Louisiana, 
No.  628,  passed  September  26,  1870. 

^^  In  witness  whereof,  the  city  of  Louisiana  has  caused  its  seal  to  be  hereto 
affixed,  and  the  same  to  be  signed  by  the  mayor,  and  countersigned  by  tha 
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elerk  of  the  city  council,  at  the  city  of  Louisiana,  Mo.,  the  4th  day  of  Novem^ 
ber,  in  the  year  of  our  Lord  1871. 

[sBAL.]  "Wm.  Pabkeb, 

"  Mayor  of  City  of  Louisiana. 
Countersigned,  "N.  H.  Griffith, 

"  Clerk  City  Council'^ 

The  city  paid  without  objection  the  first  instalment  of  interest  as  it  fell  dae^ 
but  since  that  time  has  been  in  default.  This  suit  was  brought  on  seventy* 
nine  coupons,  past  due,  of  which  the  plaintifiTs  intestate  was  a  purchaser  for 
value  before  maturity  without  notice.  Upon  this  state  of  facts  the  circuit 
court  gave  judgment  for  the  defendant,  and  to  reverse  that  judgment  this  writ 
of  error  has  been  brought. 

§  1014*  The  rule  of  construction  of  a  statute  of  which  part  is  constitutional 
and  part  unconstitutional. 

The  question  which  lies  at  the  foundation  of  this  case  is  whether  the  legis- 
lature of  Missouri  has,  by  a  valid  law,  authorized  the  city  of  Louisiana  to  sub- 
scribe to  the  capital  stock  of  the  Quincy,  Alton  &  St.  Louis  Eailroad  Company, 
an  Illinois  corporation.  It  is  conceded  that  if  there  was  no  such  law,  the  judg- 
ment below  was  right.  It  is  also  conceded  that  such  a  subscription  could  not 
be  made  on  the  vote  of  a  majority  of  the  tax-payers  of  the  city,  because  the 
general  assembly  is  prohibited  by  the  constitution  from  granting  authority  for 
that  purpose,  except  upon  the  assent  of  two-thirds  of  the  qualified  voters. 
Keither  is  it  contended  that  the  qualified  voters,  whose  vote  is  to  be  taken 
under  section  9  of  the  charter,  are  not  the  resident  tax-payers  specified  in  sec- 
tion 8 ;  but  the  claim  is  that,  if  this  unconstitutional  provision  is  disregarded, 
enough  can  be  found  in  the  other  parts  of  the  sections  to  authorize  the  sub- 
scription. It  is  an  elementary  principle  that  the  same  statute  may  be  in  part 
constitutional  and  in  part  unconstitutional,  and  that  if  the  parts  are  wholly  in- 
dependent of  each  other,  that  which  is  constitutional  may  stand,  while  that 
which  is  unconstitutional  will  be  rejected.  ^'But,"  as  was  said  by  Chief  Jus- 
tice Shaw  in  Warren  v.  Mayor  and  Aldermen  of  Charlestown,  2  Gray  (Mass.), 
84,  '^  if  they  are  so  mutually  connected  with  and  dependent  on  each  other,  as 
conditions,  considerations  or  compensations  for  each  other,  as  to  warrant  a  be- 
lief that  the  legislature  intended  them  as  a  whole,  and  that,  if  all  could  not  be 
carried  into  effect,  the  legislature  would  not  pass  the  residue  independently, 
and  some  parts  are  unconstitutional,  all  the  provisions  which  are  thus  depend- 
ent, conditional  or  connected  must  fall  with  them."  The  point  to  be  deter- 
mined in  all  such  cases  is  whether  the  unconstitutional  provisions  are  sa 
connected  with  the  general  scope  of  the  law  as  to  make  it  impossible,  if  they 
are  stricken  out,  to  give  effect  to  what  appears  to  have  been  the  intent  of  the 
legislature. 

§  1015.  Construction  of  the  charier  of  Louisiana^  Missouri,  with  reference  to 
the  constitution  of  Missouri, 

It  is  contended  that,  with  a  proper  application  of  these  principles,  sufficient 

authority  for  this  subscription  can  be  found  either  in  sections  8  or  9,  article  3,. 

or  section  14,  article  7.    As  to  section  8.    This  section  provides,  in  substance,. 

that  the  bonded  or  funded  debt  of  the  city,  including  $100,000  subscribed  or 

lawfully  to  be  subscribed  to  railroads  terminating  at  or  passing  through  the 

city,  shall  not  exceed  $200,000  without  the  assent  of  a  majority  of  the  resident 

tax-payers,  but  that  with  the  assent  of  the  tax-payers,  given  in  the  way  pointed 
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only  the  debt  may  be  increased  to  $250,000.  It  authorizes  no  subscription  to 
railroad  corporations,  but  recognizes  tbe  fact  that  under  certain  circumstances 
sxxcb  a  subs^ption  may  be  lawfully  made,  and  limits  the  permanent  debt  to  be 
incurred  for  that  and  other  purposes  to  $200,000  without  the  consent  of  the 
tax-payers,  and  to  $250,000  with  their  consent.  In  other  words,  it  is  a  charter 
provision  against  incurring  a  bonded  debt  beyond  the  prescribed  amounts. 
That  is  the  whole  scope  and  effect  of  this  section. 

As  to  section  9.  This,  when  taken  in  connection  with  the  requirements  of 
the  constitution,  cannot  be  construed  as  being  of  itself  a  grant  of  authority  to 
subscribe,  because  it  makes  a  subscription  dependent  on  a  majority  vote  of  the 
resident  tax-payers,  while  the  constitution  requires  the  assent  of  two-thirds  of 
tbe  qualified  voters.  In  the  construction  of  a  statute,  every  word  is,  if  possible, 
to  be  given  some  effect.  Nothing  is  to  be  stricken  out  if  it  can  be  avoided. 
It  is  not  to  be  presumed  that  the  legislature  intended  any  part  to  be  without 
meaning.  In  the  light  of  these  maxims  of  interpretation,  the  substantial  ob- 
ject of  this  section  evidently  was  to  limit  to  a  greater  extent  than  had  been 
done  by  the  constitution  the  power  to  subscribe  to  the  stock  of  railroad  com- 
panies connecting  with  the  city.  Under  the  constitution,  a  two-thirds  vote  of 
tbe  qualified  voters,  taken  under  the  authority  of  law,  would  be  enough ;  but 
muder  the  charter,  the  two-thirds  vote  of  the  qualified  voters  required  by  the 
constitution,  and  a  majority  vote  of  the  tax-payers,  were  both  necessary.  The 
charter  limitation  could  be  repealed.  It  was  in  the  nature  of  a  legislative  regu- 
lation, which  could  be  dispensed  with  whenever,  in  authorizing  a  particular  sub- 
scription or  otherwise,  tbe  legislature  should  so  declare.  As  it  stands,  it  operates 
as  a  charter  protection  to  the  tax-payers  against  the  imposition  of  burdens  of 
this  kind  by  the  qualified  voters  alone,  but  of  itself  it  authorizes  no  subscription. 

Had  there  been  no  constitutional  restriction  put  on  the  legislature  in  matters 
of  this  kind,  the  language  employed  might  have  been  susceptible  of  a  different 
meaning;  but  with  the  constitution  asnt  is,  the  entire  provision  as  to  the  major- 
ity vote  of  the  tax-payers,  to  which  the  legislature  evidently  attached  special 
importance,  must  be  stricken  out,  and  that  of .  the  constitution  as  to  the  two- 
thirds  vote  of  the  qualified  voters  inserted  by  implication,  before  it  can  be  said 
that  what  now  appears  to  be  a  limitation  was,  in  fact,  a  positive  grant  of  power* 
We  are  clearly  of  the  opinion  that  this  cannot  be  done  consistently  with  the 
evident  purpose  of  the  law,  and,  as  a  consequence,  that  no  authority  for  the 
subscription  can  be  found  in  this  sectioh  of  the  charter. 

As  to  section  14,  article  7.  This  clearly  gives  no  affirmative  power  to  sub- 
scribe. It  is,  in  effect,  nothing  more  than  a  provision  that  no  subscription  shall 
be  made  unless  expressly  authorized  by  law,  which  is  but  an  enactment  of  what 
had  before  become  a  well-established  rule  of  decision.  It  authorized  appropri- 
ations of  money  for  the  purposes  specified,  on  a  majority  vote  of  the  qualified 
voters  at  a  general  or  special  election,  and  it  recognized  the  fact,  which  is  no 
longer  disputed,  that  the  legislature  might  authorize  the  city,  in  a  proper  way, 
to  become  a  subscriber  to  stock  in  some  corporations.  This  is  the  full  extent 
of  the  operation  of  that  section. 

These,  so  far  as  we  can  discover  from  the  record,  were  the  only  provisions  of 
law  relied  on  in  the  court  below  to  sustain  the  subscription  for  the  payment  of 
which  the  bonds  now  in  question  were  issued.  In  this  court,  however,  it  is  con- 
tended that  power  to  make  the  suiMcription  may  be  found  in  section  17,  chap- 
ter 63,  of  the  General  Statutes  of  Missouri  of  1865,  taken  in  connection  with 
An  amendment  to  that  chapter,  adopted  as  additional  section  52,  March  24, 
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1870.  Session  Acts,  pp.  89,  90.  Upon  this  point  it  is  sufficient  to  say  that  the 
Quincy,  Alton  &  St.  Louis  Company  was  an  Illinois  corporation,  and  under  sec- 
tion 17  authority  was  only  given  to  subscribe  to  the  stock  of  companies  organ- 
ized under  the  laws  of  Missouri.  By  the  amendment  of  1870  (section  52), 
under  certain  circumstances,  railroad  companies  of  other  states  might  extend 
their  roads  into  Missouri,  ''and  for  that  purpose  .  «  .  possess  and  exercise 
all  the  rights,  powers  and  privileges  conferred  by  the  general  laws  of  this  state 
[Missouri]  upon  railroad  corporations  organized  thereunder,"  but  this  did  not 
make  them  corporations  ''  organized  under  the  laws  of  Missouri."  If,  as  is 
argued,  the  foreign  corporation  got,  as  one  of  the  privileges  conferred  on  it  by 
this  law,  the  right  to  receive  municipal  subscriptions,  it  was  of  no  practical 
value  as  a  privilege  until  the  power  to  subscribe  was  in  some  form  given  to  the 
municipalities. 

§  1016*  A  vote  of  the  people  gives  no  authority  to  subscribe  for  stock,  utdm 
such  vote  has  been  ordered  by  ^previous  legislation. 

It  is  of  no  importance  that  two-thirds  of  the  qualified  voters  of  the  city  gave 
their  assent  to  the  subscription  at  the  election  which  was  called.  It  has  been 
uniformly  held  that  until  the  legislature  authorizes  an  election,  a  vote  of  the 
people  cannot  be  taken  which  will  bind  the  municipality  or  confer  upon  the 
municipal  authorities  the  power  to  make  such  a  subscription.  The  legislative 
authority  to  obtain  the  popular  assent  is  as  essential  to  the  validity  of  the  elec- 
tion as  it  is  to  the  subscription. 

Judgment  affirmed. 

SHEBOYGAN  COUNTY  v.  PARKER. 
(8  WaUace,  9^-96.    1865.) 

Ebroe  to  U.  S.  Circuit  Court  for  Wisconsin. 

Statement  of  Facts. —  Bonds  were  issued  by  Sheboygan  county,  Wisconsin^ 
after  a  vote  of  the  people  taken  in  the  usual  manner.  A  board  of  commissioners, 
appointed  by  the  act  authorizing  the  issue  of  the  bonds,  acted  in  the  matter  in- 
stead of  the  ordinary  county  officers,  and  a  number  of  the  warrants  being 
uapaid,  suit  was  brought  upon  them  against  the  county,  which  denied  the  con- 
stitutionality of  the  act  appointing  the  commissioners.  The  constitution  of  the 
state  provided  that  county  officers  should  be  elected  by  the  electors  of  the 
respective  counties. 

Opinion  by  Mb.  Justice  Gbieb. 

It  is  admitted  that  the  bonds  in  question  were  issued  in  conformity  with  the 
statute  of  the  Wisconsin  legislature.  By  this  statute,  the  bonds  issued  in  pur- 
suance of  it  are  made  '^  full  and  complete  evidence,  both  in  law  and  equity,  to 
establish  the  indebtedness  of  the  county  according  to  their  tenor  and  effect." 
The  objection  is,  that  the  act  is  unconstitutional  and  void.  Is  the  objection 
well  founded  ? 

§  1017*  A  legislature  may  attthorise  persons  of  its  own  appointment  to  issue 
bonds  of  a  courUy  after  their  issuance  has  been  approved  by  a  popular  vote. 

The  commissioners  or  board  of  supervisors  of  a  county,  in  the  exercise  of 
their  general  powers  as  such,  have  no  authority  to  subscribe  stock  to  railroads 
and  bind  the  people  of  the  county  to  pay  bonds  issued  for  that  purpose  without 
special  authority  conferred  upon  them  by  the  legislature.  But  when  special 
authority  is  given  to  the  people  of  a  county  to  do  these  acts,  and  bind  them- 
selves by  the  issue  of  such  bonds,  the  legislature  may  properly  direct  the  mode 
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ia  which  it  shall  be  efiFected.  The  persons  specially  appointed  to  act  as  agents 
for  the  people  have  a  ministerial  daty  to  perform  in  issuing  the  bonds,  after  the 
people,  at  an  election  held  for  the  purpose,  have  assented  that  they  shall  be 
boand. 

§  1018.  Commissioners  to  isstie  honds  are  not  county  officers. 

Such  persons,  in  performance  of  their  special  duty,  are  in  no  proper  sense 
"county  officers."  They  do  not  exercise  any  of  the  political  functions  of 
county  officers,  such  as  levying  taxes,  etc.  They  do  not  exercise  "  continuously 
and  as  a  part  of  the  regular  and  permanent  administration  of  the  government, 
any  important  public  powers,  trusts  or  duties.''  State  v.  Kennon,  7  Ohio,  562. 
An  officer  of  the  county  is  one  by  whom  the  county  performs  its  usual  political 
functions ;  its  functions  of  government.  Any  other  persons,  appointed  by  the 
legislature  and  the  people  of  the  county,  would  be  as  competent  to  execute  the 
bonds  of  the  corporation  as  the  supervisors.  They  are  the  lawful  agents  of 
.the  people  for  this  special  purpose,  and,  though  nominated  by  the  legislature, 
they  cannot  act  without  the  consent  of  the  citizens  of  the  county,  ascertained 
in  the  manner  directed  by  law;  and,  having  so  acted,  the  county  cannot  now 
repudiate  their  acts. 

Judgment  affirmed^  with  costs, 

COUNTY  OF  CLAY  v.  SOCIETY  FOR  SAVINGS 

(14  Otto,  57»^91.    1881.) 

Error  to  U.  S.  Circuit  Court,  Southern  District  of  Illinois. 

Statement  of  Facts. —  In  November,  1849,  the  legislature  of  Illinois  passed 
an  act  authorizing  cities  and  counties  upon  certain  conditions  to  subscribe  for 
railroad  stock  and  to  issue  bonds  to  pay  for  the  same.  Among  the  conditions 
was  one  that  the  subscription  should  be  authorized  by  a  popular  vote  of  a  ma- 
jority of  the  voters  of  the  city  or  county.  In  1867  the  Illinois  Southeastern 
Sailroad  Company  was  incorporated,  and  the  counties  through  which  the  J^oad 
should  pass  were  authorized  to  donate  to  the  company  sums  of  money  (in 
bonds)  not  exceeding  $100,000.  In  1869  a  law  was  passed  requiring  municipal 
bonds  to  be  registered.  On  August  8, 1870,  the  new  constitution  of  Illinois 
went  into  operation.  It  forbade  counties  and  cities,  etc.,  making  donations  or 
loaning  their  credit  to  railroads.  This  suit  was  brought  on  certain  bonds  is- 
sued by  Clay  County,  dated  November  1,  1869,  and  other  bonds  dated  January 
4, 1871,  the  latter  being  issued  to  pay  for  a  donation  made  to  the  Illinois  South- 
eastern Eailroad  Company.    There  was  a  judgment  for  the  plaintiff. 

Opinion  by  Mr.  Justice  Woods. 

Two  classes  of  bonds  are  sued  on,  namely,  the  subscription  bonds  and  the  do- 
nation bonds.  The  defenses  set  up  against  each  class  will  be  separately  consid- 
ered. The  findings  of  the  court  and  the  sections  of  the  act  of  1849,  recited  in 
the  preceding  statement  of  facts,  furnish  ample  ground  for  the  judgment  in 
favor  of  the  defendant  in  error  upon  the  subscription  bonds  held  by  it. 

The  plaintiflf  in  error,  however,  insists  that  there  is  no  evidence  or  finding 

that  the  thirty  days'  notice  of  the  election  required  by  the  statute  had  been 

given,  or  that  a  majority  of  the  legal  voters,  taking  as  a  standard  the  number 

of  votes  thrown  at  the  last  general  election  for  county  officers,  voted  in  favor 

of  the  proposition  to  subscribe  stock  and  issue  the  bonds  of  the  county  to  pay 

ior  it.     There  are  three  conclusive  answers  to  this  contention. 
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§  1019*    The  recital  of  honds.  issued  under  the  Illinois  ctct  of  ISJfi  hy  a 
county^  are  conclusive  against  sicch  county  in  favor  of  a  iona  fde  holder. 

First,  the  bonds  recite  that  they  were  issued  under  and  pursuant  to  the 
orders  of  the  board  of  supervisors  of  Clay  county,  as  authorized  by  virtue  of 
the  laws  of  the  state  of  Illinois.  The  act  of  November  6,  1849,  authorized  the 
judges  of  the  county  court  to  issue  the  bonds  only  in  case  a  majority  of  the 
voters  of  the  county,  taking  as  a  standard  the  number  of  votes  thro\ni  at 
the  next  preceding  general  election,  should  vote  in  favor  of  the  proposition  to 
subscribe  to  the  stock  of  some  designated  railroad  company,  and  pay  for  it  by 
the  issue  of  county  bonds.  The  ultimate  decision  of  the  question  whether  such  a 
vote  had  been  cast  was,  therefore,  left  with  the  judges  of  the  county  court. 
The  recital  of  the  bonds,  that  they  were  issued  pursuant  to  the  orders  of  the 
board,  the  successor  of  the  county  court,  as  authorized  by  virtue  of  the  laws  of 
the  state  of  Illinois,  is  equivalent  to  a  declaration  by  the  board,  upon  the  face 
of  the  bond,  that  the  election  had  been  held  and  bad  resulted  so  as  to  author- 
ize the  lawful  issuing  of  the  bonds.  When  the  bonds  are  in  the  hands  of  a  bona 
fide  holder,  this  recital  is  conclusive  and  binding  upon  the  municipality.  Town 
of  Coloma  v.  Eaves,  92  U.  S.,  484  (§§  1419-20,  infr(i)\  Marcy  t\  Township  of 
Oswego,  id.,  637. 

§  1020.  In  a  suit  between  a  county  and  the  bona  fide  holder  of  its  bonds, 
any  irregularity  in  their  issuance  is  ^natter  of  defense  and  must  be  shown  by  the 
county. 

The  second  answer  is,  that  if  the  county  had,  under  the  law,  authority  to 
issue  bonds,  and  did  issue  them,  and  they  went  into  circulation  and  came  to  the 
hands  of  a  bona  fide  holder,  he  was  not,  in  a  suit  upon  them,  required  to  aver 
or  prove  the  performance  of  any  of  the  requisites  necessary  to  give  them  va- 
lidity. The  want  of  such  performance  is  a  matter  of  defense,  and  the  burden 
of  proof  is  upon  the  county  to  establish  it.  Lincoln  u  Iron  Co.,  103  U.  S.,  412. 
In  this  case  the  county  offered  no  evidence  in  any  degree  tending  to  show  that 
the  conditions  precedent  upon  the  performance  of  which  the  issue  was  author- 
ized had  not  been  complied  with.  It  cannot,  therefore,  assume  that  the  condi- 
tions were  not  performed,  and  insist  on  non-performance  as  a  defense. 

§  102L  Under  section  12  of  the  Illinois  act  of  February  2^^  1869^  bonds  reg- 
ular upon  tiheirface  are^  in  the  hands  of  bona  fide  holders^  prima  facie  evidence 
of  the  regularity  of  everything  requisite  for  the  proper  issuance  of  such  hounds. 

The  third  answer  is,  that  section  12  of  the  act  of  February  24, 1869,  amend- 
atory of  the  act  tx)  incorporate  the  Illinois  Southeastern  Eailway  Company, 
.which  was  indorsed  on  the  bonds,  expressly  provided  that  when  payment  to 
the  capital  stock  of  the  company  should  be  made  in  the  bonds  of  counties  or 
townships,  under  any  act  authorizing  such  subscription,  all  such  bonds  issued 
by  the  proper  authorities  and  appearing  regular  on  their  face  should,  in  the 
hands  of  a  bona  fide  holder,  be  deemed  and  taken  in  all  courts,  and  elsewhere, 
as  prima  facie  evidence  of  the  regularity  of  everything  required  by  the  several 
acts  in  relation  to  the  issuing  of  said  bonds,  or  by  any  other  act  to  be  done  pre- 
iiminar}'  to  their  issue  and  negotiation.  As  no  proof  has  been  submitted  of 
any  irregularity  in  the  issuing  of  the  bonds,  this  section  of  the  law  is  conclu- 
sive against  the  existence  of  any. 

It  is  next  insisted  by  plaintiff  in  error  that  the  general  statute  of  November 
6,  1849,  so  far  as  it  concerned  the  Illinois  Southeastern  Railway  Company,  was 
repealed  by  section  7  of  the  act  to  incorporate  that  company.  That  section  au- 
thorized the  county  court  of  any  county,  or  the  board  of  supervisors  (when  the 
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county  had  adopted  township  organization),  to  donate  to  said  company,  as  a 
bonns  or  inducement  towards  the  building  of  said  railroad  or  its  branches,  any 
sum  not  exceeding  $100,000,  and  to  issue  to  the  company  its  bonds  in  satisfac- 
tion of  said  donation;  provided,  that  no  donation  of  a  greater  sum  than 
$50,000  should  be  made  until  the  question  of  such  larger  donation  should  have 
been  submitted  to  the  vote  of  the  legal  voters  of  the  county,  and  a  majority 
thereof  should  have  voted  in  favor  of  such  donation.     The  contention  is  that 
it  was  not  the  purpose  of  the  legislature  in  these  enactments  to  permit  a  county 
to  purchase  or  subscribe  to  the  capital  stock  of  a  railroad  company  and  also 
make  a  donation  to  the  same  company.    There  is  not  a  word  in  the  charter  of 
the  Illinois  Southeastern  Railway  Company  which  expressly  excludes  it  from 
the  benefits  of  the  general  railroad  subscription  law  of  November  6,  1849. 
I^or  is  there  the  slightest  repugnancy  between  the  provisions  of  the  two  acts. 
The  latter,  being  a  general  law,  authorized  any  city  or  county  in  the  state  to 
purchase  or  subscribe  to  the  capital  stock  of  any  railroad  company  anywhere 
in  the  state;  the  former,  being  an  act  to  incorporate  a  private  corporation,  au- 
thorized any  county  through  which  the  railroad  of  the  company  or  any  of  its 
branches  might  pass,  to  make  a  donation  to  the  company  as  a  bonus  or  induce- 
ment towards  the  building  of  the  railroad  or  its  branches.     There  is  no  ground 
whatever  for  the  contention  that  the  general  law  was  repealed  or  modified,  in 
any  respect,  by  the  act  incorporating  the  Illinois  Southeastern  Railway  Com- 
pany.    There  is  no  repugnancy  or  inconsistency  between  them.    A  statute 
can  be  repealed  only  by  an  express  provision  of  a  subsequent  law  or  by  neces^ 
sary  implication.    To  repeal  a  statute  by  implication,  there  must  be  such  a 
positive  repugnancy  between  the  provisions  of  the  new  law  and  the  old  that 
they  cannot  stand  together  or  be  consistently  reconciled.    McCool  v,  Smith,  1 
Black,  459;  Wood  v.  United  States,  16  Pet.,  342.    We  are  of  opinion,  there- 
fore, that  the  act  incorporating  the  Illinois  Southeastern  Railway  Company 
does  not  repeal  or  modify  the  general  law  of  November  6,  1849. 

The  plaintiff  in  error  further  insists  that  section  10  of  an  act  approved  Feb* 
mary  24,  1869,  amendatory  of  the  charter  of  the  Illinois  Southeastern  Railway 
Company,  had  the  effect  to  repeal,  not  only  section  7  of  the  charter  of  the  com- 
pany, but  also  the  general  law  of  November  6,  1849,  so  far  as  it  concerned  the 
company.  This  section  provides  ^Hhat  any  village,  city,  county  or  township 
along  or  near  the  route  of  said  railway  or  its  branches,  or  that  are  in  anywise 
interested  therein,  may,  in  their  corporate  capacity,  subscribe  to  the  stock  of 
said  company,  or  make  donations  to  said  company  to  aid  in  constructing  and 
equipping  said  railway,"  provided  the  same  shall  be  voted  for  at  an  election 
called  by  the  clerk  of  the  village,  city,  county  or  township,  upon  the  written  re- 
quest of  twenty  legal  voters  thereof,  and  upon  thirty  days'  notice.  Conceding 
that  this  section  is  a  substitute  for  section  7  of  the  original  charter,  it  cannot 
be  held  to  repeal  the  general  law,  for  the  reasons  already  stated  in  reference  to 
section  7  of  the  original  charter,  namely,  that  there  is  no  direct  repeal,  and 
there  is  no  repugnancy  between  the  two  acts  which  would  make  a  repeal  by 
implication.  The  subscription  bonds  sued  on  were,  according  to  the  findings 
of  the  court,  issued  in  substantial  conformity,  not  only  with  the  general  act  of 
I^ovember  6, 1849,  but  also  with  the  amendatory  act  of  1869,  so  that,  conceding 
that  the  latter  act  is  applicable  to  the  issuing  of  the  bonds  in  question,  they  are 
valid  in  the  hands  of  a  bona  jide  holder.  When  these  bonds  were  issued  there 
was  ample  authority  for  their  issue  under  the  laws  of  the  state  of  Illinois. 
The  recital  that  they  were  issued  in  conformity  with  the  laws  of  the  state,  as 

487 


\* 


£1082.  BONDS— CORPORATE  SECURITIES. 

already  shown,  is  binding  on  the  manty  when  the  suit  is  broaght  on  the  bonds 
by  a  hona  fde  bolder,  and  conclades  the  county  from  setting  up  any  irregular- 
ities in  their  issue,  if  any  existed.  We  are  of  opinion,  therefore,  that  the  suit 
upon  the  subscription  bonds  was  well  maintained. 

The  objections  to  the  bonds  known  and  designated  as  donation  bonds  have 
nothing  substantial  in  them.  The  bonds  refer  on  their  face  to  the  laws  which 
authorized  their  issue,  and  recite  that  they  were  issued  in  pursuance  of  au- 
thority granted  thereby.  They  carry  an  indorsement  made  by  the  clerk  of  the 
county  court)  by  its  order  and  under  its  seal,  that  all  the  conditions  upon  which 
they  were  to  become  a  binding  obligation  of  the  county  have  been  complied 
with,  and  printed  on  every  one  of  them  is  a  copy  of  section  12  of  the  act  of 
February  24,  1869,  amendatory  of  the  charter  of  the  company,  which  makes 
the  fact  of  the  negotiation  of  them  in  payment  of  a  donation  to  it  prima  facie 
evidence  of  the  regularity  of  their  issue  when  in  the  hands  of  a  hona  fde 
holder.  There  is  no  proof  or  offer  of  proof  that  they  were  not  issued  in  con- 
formity with  the  requirements  of  law.  The  plaintiff  in  error  argues,  however, 
as  conclusive  against  their  validity,  that  they  were  not  issued  until  after  August 
8, 1870,  the  date  upon  which  the  present  constitution  of  Illinois  went  into 
effect,  which  by  the  second  additional  section  declared  that  no  municipal  cor- 
poration should  ever  make  donation  to  any  railroad  or  private  corporation. 

§  1022*  Where  a  donation  had  leen  voted  before  August  5,  1870^  bonds  issued 
after  tluU  date  to  carry  such  donation  into  efect  are  not  invalidated  by  the  new 
constitution  of  Illinois  which  took  effect  on  that  day. 

The  jBndings  of  the  court  show  that  the  people  of  Clay  county,  on  April  22, 
1868,  voted  in  favor  of  a  proposition  to  donate  $50,000  to  the  Illinois  South- 
eastern Eailway  Company,  provided  the  railroad  of  said  company  should  be 
located  on  a  certain  line  speciJBcally  described,  and  provided  the  bonds  issued 
in  payment  of  such  donation  should  not  be  payable  until  the  railway  had  been 
completed  the  whole  length  of  the  line,  from  Shawneetown,  on  the  Ohio  river, 
to  tiie  Chicago  branch  of  the  Illinois  Central  Railroad,  and  the  cars  running 
thereon;  that  on  the  jBrst  Monday  of  November,  1868,  the  board  of  supervisors 
of  the  county,  by  resolution  duly  passed,  directed  its  president  to  make  the 
donation  aforesaid  upon  the  books  of  Uie  railway  company,  in  accordance  with 
the  condition  of  said  vote,  and  that  before  the  1st  day  of  November,  1869,  the 
railway  company  had  located  its  line  of  road,  as  required  by  the  conditions 
upon  which  the  donation  was  to  be  made,  and  had  ^'  graded,  bridged  and  tied 
ten  miles  thereof."  We  think  it  may  be  fairly  deduced  from  the  findings  of 
the  court  below  that,  on  November  1,  1869,  the  president  of  the  board  of 
supervisors  subscribed  upon  the  books  of  the  railway  company  as  directed  by 
the  board  of  supervisors  the  donation t^f  $50,000, ^which  the  county  had  voted, 
and  the  brief  of  counsel  for  plaintiff  in  error  distinctly  admits  that  such  is  the 
proper  construction  of  the  findings. 

These  transactions  made  a  contract  between  the  county  and  the  railway 
company  to  the  effect  that  in  consideration  that  the  railway  company  should 
construct  its  road  upon  the  line  designated,  and  complete  it  and  have  the  cars- 
running  thereon  between  the  points  mentioned,  the  county  would  deliver  its 
bonds  to  the  railway  company  in  satisfaction  of  its  donation.  This  contract 
had  been  partly  performed  by  the  railway  company  before  the  constitution  of 
1870  went  into  effect.  *The  adoption  of  the  constitution  could  not  annul  or 
impair  it.  The  county  was  bound  notwithstanding  the  provision  of  the  consti- 
tution of  1870.    Town  of  Concord  v.  Portsmouth  Savings  Bank,  92  U.  S.,  625«. 
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And  when,  as  appears  by  the  findings  of  the  court,  the  railway  company  bad, 
OQ  January  1, 1871,  fnlly  completed  its  road  according  to  the  terms  upon  which 
the  donation  was  to  be  made,  it  was  entitled  in  law  under  its  contract  to  the 
bonds  of  the  county  in  satisfaction  of  the  donation.  There  was,  therefore, 
aathority  to  issue  these  bonds  upon  the  conditions  prescribed.  The  court  found 
that  the  defendant  in  error  was  a  bona  fide  holder,  and  that  the  railroad  com- 
pany had  complied  with  all  the  conditions  upon  which  the  bonds  were  to  be 
issoed  to  it.  TTpon  this  state  of  facts  the  attempt  of  the  plaintiff  in  error  to 
avoid  its  liability  upon  these  bonds  seems  a  hopeless  undertaking. 

Other  defenses  are  set  up  against  a  recovery  in  this  case.  Plaintiff  in  error 
alleges  that  the  authority  to  donate  $50,000  to  the  railway  company  was  ex- 
pressly conferred  upon  the  board  of  supervisors  without  any  vote  or  precedent 
condition  whatever,  and  the  authority  being  conferred  upon  the  board  could 
not  be  by  it  "  delegated  to  the  people  to  be  voted  upon  at  a  popular  election." 
It  further  alleges  that  the  bonds  are  not  negotiable,  and  it  insists  that  the 
authority  of  the  board  of  supervisors,  under  the  original  charter  of  the  rail- 
way company,  to  make  the  donation,  was  repealed  by  the  amendatory  act  of 
February  24, 1869.    These  defenses  do  not  in  our  judgment  merit  reply. 

§  1023*  Payment  of  interest  on  county  'bonds  for  a  number  of  years  cure9 
fnere  informalities  in  their  issue. 

The  plaintiff  in  error  has  received  in  consideration  for  the  issue  of  each  series 
of  bonds  everything  for  which  it  bargained.  They  were  regularly  issued,  and 
have  been  registered  under  the  statute  of  Illinois  with  the  auditor  of  public 
accounts,  upon  the  strength  of  a  certificate  under  oath  made  by  a  supervisor  of 
the  county  pursuant  to  law,  to  the  effect  that  all  the  preliminary  conditions  to 
the  issue  of  the  bonds  required  by  law  had  been  complied  with.  The  record 
shows  that  taxes  had  been  levied  to  pay  interest,  and  that  interest  had  been 
paid  on  the  subscription  bonds  for  eleven  years,  and  on  the  donation  bonds  for 
nine  years.  This  fact  would  of  itself  cure  mere  irregularities  in  the  issuing  of 
the  bonds  when  they  were  sued  on  by  a  bona  fide  holder  for  value.  Supervis- 
ors V.  Schenck,  5  Wall.,  772  (§§  1683-86,  infra).  Under  these  circumstances, 
when  a  suit  is  brought  on  them  by  such  a  holder,  as  found  to  be  the  case  here, 
some  substantial  defense  must  be  set  up  by  the  county  before  it  can  escape  its 
liabUity.     Such  defenses  as  are  relied  on  in  this  case  will  not  avail. 

Jvdgment  affirmed^, 

COUNTY  OF  LEAVENWORTH  v.  BARNES. 
(4  Otto,  70-78.    1876.) 

Error  to  U.  S.  Circuit  Court,  District  of  Kansas. 

Opinion  by  Mr.  Justiob  Hunt. 

Statement  of  Facts. —  This  action  is  brought  upon  certain  bonds  and  coupons 
issued  by  the  county  of  Leavenworth,  Kansas.  It  is  found  by  the  judge,  who 
tried  the  cause  without  a  jury,  that  the  bonds  were  issued  by  the  county,  and 
that  the  plaintiff  below  was  the  owner  and  holder,  and  purchased  them  with- 
out actual  notice  of  the  defenses  set  up,  and  for  value  paid.  The  defenses  to 
the  recovery  upon  the  bonds  resolve  themselves  into  the  following: 

First,  The  bonds  recite  that  they  are  issued  under  the  .provisions  of  the  act 
of  the  state  of  Kansas,  approved  February  10, 1865,  entitled  ^'  An  act  to  author* 
ize  counties  and  cities  to  issue  bonds  to  railroad  companies." 
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They  bear  date  of  July  1,  1865,  and  are  payable  on  the  1st  day  of  July, 
1875.  This  aot  authorized  the  counties  to  make  subscription  to  the  capital 
stock  of  a  railroad  company,  and  to  issue  its  bonds  in  payment  therefor,  pay- 
able within  thirty  years,  at  a  rate  of  interest  not  exceeding  seven  per  cent.  A 
previous  assent  of  the  qualified  electors  of  the  county,  at  an  election,  of  which 
twenty  days'  notice  should  be  given,  was  required. 

§  1024.  The  decision  of  the  Kansas  supreme  court  followed;  and  an  ad  au- 
ihorizing  counties  and  cities  to  issue  honds  held  to  have  been  legally  passed. 

It  is  contended  that  without  this  act  there  was  no  authority  in  the  county  to 
issue  the  bonds  in  suit,  and  that  the  act  was  never  legally  passed.  The  objection 
is  that  the  yeas  and  nays  were  not  called  and  entered  on  the  journal,  on  the 
final  passage  of  the  bill ;  and,  again,  that  the  enrolled  bill  was  not  signed  by 
the  presiding  officer  of  the  senate.  The  recent  decision  upon  this  identical 
statute  by  the  supreme  court  of  Kansas,  in  a  suit  against  this  county,  relieves 
ns  from  all  embarrassment  upon  this  question.  It  gives  effect  and  construction 
to  one  of  its  own  statutes,  and,  according  to  well-settled  rules,  will  be  followed 
by  this  court.  The  question  is  discussed  at  much  length,  many  local  authori- 
ties in  support  of  their  conclusion  are  cited,  and  the  act  is  held  to  have  beea 
legally  passed,  and  to  be  a  binding  act.  We  must  hold  in  accordance  with  this 
decision. 

§  1025.  - — —  and  said  act  authorized  the  issue  of  hondsy  where  they  were 
sanctioned  hy  vote  had  prior  to  the  passage  of  the  act. 

Second,  It  appears  by  the  record  that  on  the  2d  day  of  January,  1865, 
the  board  of  county  commissioners  called  an  election  for  the  21st  day  of 
that  month,  for  the  submission  to  the  electors  of  the  question  of  subscribing 
to  the  stock  of  the  Leavenworth  &  Missouri  Pacific  Railroad  Company;  that 
an  election  was  held  on  that  day,  at  which  seven  hundred  and  eighty-foar 
Votes  were  cast  in  favor  of  the  subscription,  and  one  hundred  and  eleven  against 
it;  that  on  the  18th  day  of  April  the  chairman  of  the  board  was  directed  by 
the  board  to  make  the  subscription;  and  that  on  the  1st  day  of  July  the 
bonds  were  issued  in  payment  thereof.  It  is  now  objected  that  the  bonds  are 
invalid,  for  the  reason  that  the  only  vote  taken  by  the  electors  of  the  county 
was  before  the  passage  of  the  act  authorizing  it.  The  law  in  question  appears, 
from  the  printed  volume  of  the  statutes  of  Kansas,  to  have  been  approved  on 
the  10th  day  of  February,  1866,  and  to  have  been  published  on  the  14th  day  of 
the  same  month.  The  act  we  are  considering  authorizes  the  counties  into, 
from,  or  near  which  any  railroad  is  or  may  be  located,  to  subscribe  to  the  capi- 
tal stock  thereof,  and  to  issue  its  bonds  in  payment  of  such  subscription.  It 
proceeds  to  say :  '^  But  no  such  bonds  shall  be  issued  until  the  question  shall  be 
first  submitted  to  a  vote  of  the  qualified  electors  of  the  county  at  some  general 
election,  or  some  special  election,  to  be  called  by  the  board  of  county  commis- 
sioners by  first  giving  twenty  days'  notice  in  some  newspaper  published  and 
having  general  circulation  in  the  county.  ...  If  a  majority  of  the  votes 
cast  at  such  election  shall  be  in  favor  of  issuing  such  bonds,  the  board  of  com- 
missioners of  the  county  shall  issue  the  same."  The  road  in  question  was 
located  and  built  in  and  through  the  county  of  Leavenworth. 

The  fourth  section  of  the  act  contained  this  provision :  "  In  case  the  board 
of  commissioners  of  any  such  county  .  .  .  have  heretofore  submitted  to 
the  electors  of  such  county  the  question  of  issuing  bonds  to  any  railroad  com- 
pany, and  at  such  election  such  electors  voted  to  issue  such  bonds,  such  board 
are  hereby  authorized  to  issue  such  bonds  and  subscribe  for  stocks  not  exceeding 
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tbe  amount  as  provided  in  the  first  and  third  sections  of  this  act."  Stat.  E!an., 
1865,  p.  42. 

In  the  present  case,  a  majority  of  the  electors  voting  declared  themselves  in 
iavor  of  the  subscription  and  issue  of  the  bonds.  This  is  all  that  is  required 
either  by  the  first  or  the  fourth  section.  The  same  rule  is  intended  to  be  ap- 
plied in  each  case.  This  is  an  explicit  authority  from  the  legislature  to  the 
oonnty  board  to  adopt  any  previous  expression  of  tbe  electors  of  their  willing- 
ness to  make  such  subscription.  It  is  conclusive  upon  the  point  under  consid- 
eration. 

§  1026.  County  honds  are  not  atmded  hy  the  consolidation  cf  the  company  to 
v)hich  they  were  issued  unth  another  company^  with  ^  acquiescence  of  the 
county.  ' 

Third.  It  is  objected,  again,  that  the  bonds  were  issued  to  the  Leavenworth 
A  Missouri  Pacific  Eailroad  Company,  whereas  it  is  alleged  that  no  such  com- 
pany was  in  existence  on  the  21st  day  of  January,  1865,  when  the  election  was 
held,  or  on  the  1st  day  of  July,  when  the  bonds  were  issued.  This  company 
was  organized  in  1860,  under  the  name  of  the  Missouri  Biver  Bailroad  Com^ 
pany,  and  on  the  18th  of  April,  1865,  it  consolidated  with  another  company, 
increased  its  capital,  and  changed  its  name  to  that  of  the  Leavenworth  & 
Missouri  Pacific  Railroad  Company.  We  suppose  this  to  have  been  authorized 
by  the  statutes  of  Kansas.  Laws  1862,  p.  768.  We  are  certainly  of  opinion 
that  when  the  parties  interested  in  the  two  companies  are  content ;  when  the 
newly-named  company  has  been  in  operation  for  ten  years ;  when  the  county 
has  received  and  held  its  stock  until  1869;  when  the  same  was  sold  by  the 
county  by  authority  of  the  legislature, —  it  is  not  competent  for  such  a  con- 
tracting party  to  say  that  there  was  an  irregularity  in  the  organization  of  the 
company.  Bigelow  on  Estoppel,  464;  Moran  v.  Commissioners,  2  Black,  722 
<§§  1439-42,  infra) ;  Zabriskie  v.  Cleveland,  etc.,  R  Co.,  23  How.,  400 ;  Pendle- 
ton County  V.  Amy,  13  Wall.,  297.  There  are  some  other  objections  made,  but 
none  of  them  are  serious  in  their  character. 


Judgment  affirmed. 


MENASHA  V.  HAZABD. 
(13  Otto,  81-95.    1880.) 


Ebbor  to  U.  S.  Circuit  Court,  Eastern  District  of  Wisconsin. 

Statement  of  Facts. —  Hazard  sued  the  town  of  Menasha,  in  Wisconsin,  upon 
coupons  of  bonds  issued  by  that  town  in  payment  of  its  subscription  of  stock  in 
a  railroad.  In  the  court  below  the  judges  were  divided  in  opinion  on  these 
points:  (1)  Whether  the  coupons  created  a  liability  of  the  town  to  the  plaint- 
iff, based  upon  the  bonds  and  the  certificates  upon  said  bonds.  (2)  Whether 
securing  the  right  to  cross  a  lake  on  the  bridge  of  another  company  was  a  suffi- 
cient compliance  with  the  proposition  of  the  railroad  company  to  construct  a 
railroad  between  two  points  of  which  route  the  crossing  of  the  lake  was  a  com- 
ponent part.  (3)  Whether,  after  consolidation  of  the  company  to  which  the 
sabscription  was  made  with  other  companies,  delivery  of  the  stock  was  a  com- 
pliance with  the  proposition ;  and  (4)  Whether  the  town  could  issue  its  bonds 
to  the  consolidated  company.  There  was  judgment  for  the  plaintiff.  Further 
facts  appear  in  the  opinion  of  the  court. 

Opinion  by  Watte,  C.  J. 

The  first  question  certified  in  this  case  is  answered  in  the  affirmative. 
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§  1027.  Where  ceriificaiea  on  honda  authorized  hy  law  recite  in  effect  that  the 
requisite  preliminary  conditions  have  been  performed^  such  bonds  are  ^duly^^ 
certified. 

We  think  that  the  certificate  on  the  back  of  the  bonds  is  a  substantial  com- 
pliance with  the  condition  on  their  face,  and  the  proposition  of  the  railroad 
company  accepted  by  the  town.  The  condition  as  expressed  in  the  bonds  is  in 
the  exact  language  of  the  second  article  of  .the  proposition,  and  implies  that 
they  shall  be  considered  as  fully  executed,  and  that  they  may  be  put  on  the 
market  as  valid  commercial  paper,  '^  when  it  is  thereon  duly  certified  that  the 
conditions  upon  which  they  were  voted,  issued  and  deposited  by  said  town  have 
been  performed."  To  ascertain  what  "  duly  "  means  in  this  connection  it  is 
necessary  to  look  to  the  other  parts  of  the  proposition,  and  there  we  find  in 
article  3  that  the  bonds,  when  issued  by  the  proper  officers  of  the  town,  were 
to  be  deposited  with  the  National  Bank  of  Commerce  in  New  York,  "  in  trust 
for  said  town,  until  such  time  as  there  shall  be  filed  in  said  bank  a  properly 
authenticated  certificate,  signed  by  the  chief  officer  of  this  company  and  the 
chairman  of  the  board  of  supervisors  of  said  town,  or  the  secretary  of  state  of 
this  state,  that  the  iron  has  been  laid  upon  the  track  of  road  and  cars  run  over 
the  same,  through  from  the  depot  on  Doty's  Island,  or  in  said  town,  to  Wolf 
Eiver,  when  the  said  bonds  shall  become  the  absolute  property  of  and  be  held 
by  said  bank,  subject  to  the  order  of  this  company,  or  its  assigns,  and  which 
certificate  shall  authorize  and  require  the  president  of  said  bank  to  certify  upon 
the  back  of  each  of  said  bonds  that  the  conditions  upon  which  the  said  bonds 
were  voted,  issued  and  deposited  by  said  town  have  been  performed."  Taken 
as  a  whole,  the  proposition  and  the  condition  on  the  face  of  the  bond  mean  that 
the  bonds  should  become  the  valid  and  subsisting  obligations  of  the  town  when 
the  president  of  the  National  Bank  of  Commerce  had  certified  thereon  that  the 
president  of  the  railroad  company  and  the  chairman  of  the  board  of  supervisors 
of  the  town  had  certified  to  him  that  the  iron  had  been  laid  on  the  track  of  the 
road  and  the  cars  run  over  the  same  from  the  depot  on  Doty's  Island,  or  in  said 
town,  to  Wolf  River.  This  certificate  was  on  the  bonds  when  they  were 
bought  by  the  defendant  in  error  on  the  market.  In  legal  effect  it  was  the 
same  as  if  it  contained  the  words,  ^^  that  the  conditions  upon  which  they  [the 
^  bonds]  were  voted,  issued  and  deposited  by  said  town  had  been  performed;'^ 
because  by  the  very  terms  of  the  proposition  the  certificate  of  the  proper  officers 
was  to  be  conclusive  evidence  to  the  president  of  the  bank  of  that  fact,  and  not 
only  authorize,  but  require,  him  to  make  the  indorsement  contemplated.  When, 
therefore,  he  certified  that  he  had  received  and  put  on  file  in  his  bank  certifi- 
cates from  the  proper  parties,  such  as  were  required  as  the  basis  of  his  action, 
he  did  certify  to  the  facts  which  the  proposition  said  they  should  conclnsively 
prove.  His  statement  of  what  they  proved  was  unimportant.  The  proposition 
settled  that.  The  fact  that  the  certificate  furnished  the  bank  is  signed  in  the 
name  of  the  railroad  company  by  the  president  is  not  a  valid  objection.  It 
was  signed  by  the  president,  and  that  is  all  the  proposition  required. 

§  1038.  Where f  before  the  subscription  and  bonds  are  voted,  the  railroad  com- 
pany in  question  is  consolidated  with  another  company,  the  issue  of  bonds  to  the 
conjoint  company  is  valid. 

The  third  and  fourth  questions  are  also  answered  in  the  affirmative.  Before 
the  subscription  and  bonds  were  voted,  the  Portage,*  Winnebago  &  Superior 
Company  was  authorized  to  consolidate  with  other  companies  "  which  by  law 
may  be  authorized  to  construct  connecting  lines  of  road,  or  make  such  consoli- 
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dation."  Act  approved  March  10,  and  published  April  6,  1870.  The  Portage, 
Stevens  Point  &  Superior  Railroad  was  incorporated  March  16, 1870,  with  express 
authority  to  consolidate  with  the  Portage,  Winnebago  &  Superior  Company. 
The  Wisconsin  Central  Railroad  Company  is,  in  fact,  the  name  of  the  Portage, 
Winnebago  &  Superior  Company,  as  changed  by  statute,  February  4,  1871. 
The  organization  of  the  company  was  the  same  after  as  before  this  change. 
The  Manitowoc  &  Minnesota  Railroad  Company  was  authorized  to  enter  into 
consolidation  agreements  by  the  act  of  March  24,  1871,  being  chapter  476  of 
Private  and  Local  Laws,  Wis.,  1871,  and  the  consolidation  with  the  company 
was  actually  effected  July  1, 1871.  The  vote  for  the  bonds  was  taken  June  4, 
1870,  and  the  bonds  were  issued  and  delivered  to  the  bank  October  25,  1871. 
Upon  this  state  of  facts  we  think  this  case  is  brought  directly  within  the  prin- 
ciples settled  in  County  of  Scotland  v.  Thomas,  94  IT.  S.,  682  (§§  1210-14, 
infra)j  and  Wilson  v.  Ssdamanca,  99  id.,  499.  The  authority  of  the  Wisconsin 
Central  Company  was  to  consolidate  with  any  other  company  that  might  at 
any  time  have  the  power  to  enter  into  such  an  arrangement.  It  was  not  con- 
fined to  such  companies  as  then  had  the  power. 

§  1029.  Condition  in  bands;  negotiahUity. 

These  answers  dispose  of  the  case^  and  make  it  unnecessary  to  consider  the 
second  question  certified.  When  the  bonds  were  "  duly  certified  "  and  deliv- 
ered to  the  railroad  company  by  the  bank,  they  became,  under  the  agreement 
of  the  parties,  valid  instruments,  completely  executed  in  form,  and  in  a  condi- 
tion to  be  put  on  the  market  as  commercial  paper.  Having  on  them  the  neces- 
sary certificate,  the  purchaser  need  not  inquire  whether  the  facts  were  as 
certified.  Anthony  v.  County  of  Jasper,  101  TJ.  S.,  693  (§§  1260-54,  infra). 
With  the  certificate  indorsed  the  bonds  were  in  legal  effect  the  same  as  if  they 
had  been  issued  by  the  proper  officers  under  full  authority  without  the  condi- 
tion which  appeared  on  their  face.    Under  these  circumstances  the  condition 

did  not  destroy  their  negotiability. 

Judgment  affirmed. 

COMMISSIONERS  OF  JOHNSON  COUNTY  v.  THAYER. 

(4  Otto,  681-645.    1876.) 

Erbob  to  IT.  S.  Circuit  Court,  District  of  Kansas. 

Opinion  by  Mb.  Justice  Hirirr. 

Statemekt  of  Facts. — The  recovery  by  Thayer  and  others  of  the  amount 
of  the  coupons  sued  upon  is  challenged  upon  various  grounds. 

1.  It  is  contended  that  no  authbritv  to  subscribe  for  the  bonds  was  conferred 
by  the  vote  of  November  7,  1865,  for  the  reason  that  no  particular  railroad 
\7as  referred  to  in  the  vote  on  that  occasion.  The  question  was  submitted  to 
the  voters  of  Johnson  county,  in  the  form  of  an  inquiry,  whether  the  commis- 
sioners should  be  authorized  to  subscribe  capital  stock  to  the  amount  of 
SI 00,000,  to  aid  in  the  construction  of  a  railrocid  commencing  at  or  near  the 
Union  depot,  on  the  south  side  of  and  near  the  mouth  of  the  Kansas  river,  and 
near  Kansas  City ;  thence  to  Olathe,  Johnson  county ;  thence,  in  a  southerly 
direction,  through  said  county,  to  the  southern  boundary  of  the  state  of  Kan- 
sas. Assuming  that  the  road  to  which  the  subscription  was  made  met  the 
terms  required,  it  is  insisted  that  the  question  of  subscribing  to  the  particular 
railroad  company  by  name  should  have  been  submitted  to  the  electors,  and 
that  there  must  have  been  an  actual  location  of  the  road  before  the  election 
held. 
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§  1030«  A  previovs  location  of  a  railroad  is  not  a  condition  precedent  to  the 
issuing  of  ionds  or  suiscription  of  stock  to  ike  railroad  hy  a  municipal  corporor 
tion^  vmder  a  Kanec^  statute. 

We  bad  occasion  to  consider  a  question  similar  to  the  latter  branch  of  this 
objection  in  County  of  Callavray  v.  Foster,  93  tJ.  S.,  567  (§§  876-878,  supra\ 
and  held  that  the  objection  was  not  a  valid  one.  In  that  case  the  statute  an- 
thorized  a  subscription  by  any  county  '^  in  which  any  part  of  the  route  of  said 
railroad  may  be."  The  road  was  not  built,  located  nor  organized.  The  court 
there  intimated  that  where  this  language  was  used  in  reference  to  a  road  which 
was  yet  to  be  built,  it  could  be  applied  to  any  county  in  which  the  road  might 
by  law  be  located.  The  road  to  which  subscription  was  in  this  case  made  was, 
in  fact,  located  in  the  county  of  Johnson,  and  the  work  upon  it  commenced 
before  any  of  the  bonds  were  executed  or  delivered, —  was  actually  built 
through  the  county,  and  is  now  there  operated.  We  think  a  previous  location 
of  the  road  was  not  required  by  the  terms  of  the  statute.  Was  it  necessary 
that  the  particular  road  to  which  a  subscription  was  intended  to  be  made 
should  be  described  in  the  proposition  submitted  to  the  popular  vote,  or  was 
the  general  language  used  in  this  case  a  compliance  with  the  law? 

The  following  is  the  section  of  the  act  of  February  10,  1865,  controlling  the 
question : 

^^  Seo.  1.    That  the  board  of  county  commissioners  of  any  countv  to,  into, 
through,  from  or  near  which,  whether  in  this  or  in  any  other  state,  any  railroad 
is  or  may  be  located,  may  subscribe  to  the  capital  stocks  of  any  such  railroad 
corporation,  in  the  name  and  for  the  benefit  of  such  county,  not  exceeding  in 
amount  the  sum  of  $800,000  in  any  one  corporation,  and  may  issue  the  bonds 
of  such  county,  in  such  amounts  as  they  may  deem  best,  in  payment  for  said 
stocks:  Provided^  that  such  bonds  shall  be  issued  only  in  payment  of  assess- 
ments made  upon  all  the  stocks  of  such  railroad  company,  which  bonds  shall 
bear  interest  at  a  rate  not  exceeding  seven  per  cent,  per  annum,  and  shall  be 
payable  within  thirty  years.    And  the  said  board  of  commissioners  shall  elect 
one  of  their  number,  who  shall  not  be  a  stockholder,  to  cast  the  vote  of  the 
county  at  any  election  for  directors,  or  at  any  meeting  of  the^  stockholders  of 
such  company ;  and  said  board  of  commissioners  shall  annually  levy  and  col- 
lect, at  the  time  and  in  the  same  manner  that  general  taxes  are  levied  and  col- 
lected, a  tax  sufficient  to  pay  the  annual  interest  on  such  bonds,  and  to  create 
a  sinking  fund  for  their  redemption.    But  no  such  bonds  shall  be  issued  until 
the  question  shall  be  first  submitted  to  a  vote  of  the  qualified  electors  of  the 
county  at  some  general  election,  or  at  some  special  election  to  be  called  by  the 
board  of  county  commissioners,  by  first  giving  twenty  days'  notice  in  some 
newspaper  published  and  having  general  circulation  in  the  county ;  or,  in  case 
there  be  no  paper  in  the  county,  then  by  written  or  printed  notices  posted  up 
in  each  election  precinct;  and,  in  submitting  said  question,  said  board  of  com- 
missioners shall  direct  in  what  manner  the  ballots  shall  be  cast.    If  a  major- 
ity of  the  votes  cast  at  such  election  shall  be  in  favor  of  issuing  such  bonds^ 
the  board  of  commissioners  of  the  county  shall  issue  the  same." 

This  language,  in  relation  to  the  road  to  which  the  subscription  may  be  made^ 
is  as  general  as  words  can  make  it.  The  board  of  commissioners  may  subscribe 
to  the  capital  stock  of  '^  any  railroad  "  which  is  or  may  be  located  in  or  near 
the  county  they  represent,  and  may  issue  the  bonds  of  the  county  in  payment 
for  said  stocks.  ^'  But  no  such  bonds  shall  be  issued  until  the  question  shall  be 
first  submitted  to  a  vote  of  the  qualified  electors  of  the  county."    In  neither 
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of  these  clauses  is  there  a  qaalification  that  the  particular  road  shall  be  named 
in  the  submission,  or  that  any  detail  shall  be  set  forth.  The  burden  of  bonds 
shall  not  be  imposed  upon  the  county  except  by  the  previous  assent  of  a  major^ 
itj  of  the  electors.  When  the  burden  is  assumed  by  the  electors,  it  is  quite 
reasonable  that  it  should  be  left  to  the  county  board  to  select  the  particular 
corporation  in  which  the  stock  shall  be  taken.  That  trust  can  be  there  executed 
as  wisely  and  judiciously  as  at  a  mass  meeting  of  the  voters.  The  electors  here 
voted  to  take  stock  in  a  corporation  to  aid  in  the  construction  of  a  road  ''com* 
mencing  at  or  near  the  Union  depot,  on  the  south  side  of  and  near  the  mouth 
of  the  Kansas  river,  and  near  Kansas  City;  thence  to  Olathe,  Johnson  county; 
thence  in  a  southerly  direction,  through  said  county,  to  the  south  boundary  of 
the  state  of  Kansas."  We  think  this  was  a  sufficiently  specific  statement  to  be 
submitted  to  the  voters  for  their  approval  or  disapproval. 

§  1031.  Defects^  irregvla/nties  or  infcrmalitieay  which  do  not  affect  the  reeuU  of 
the  votey  do  not  affect  its  validity  or  the  validity  of  bonds  issued  imder  iL 

We  cannot,  however,  think  that  this  is  a  vital  point,  even  if  there  was  a  de- 
fect in  this  respect.    The  question  of  subscribing  for  the  stock  and  issuing  the 
bonds  for  a  road  from  the  mouth  of  Kansas  river  to  the  south  boundary  of  the 
state  was  submitted  to  the  electors  of  Johnson  county.    Notice  was  given  for 
the  time  required  by  the  statute,  and  a  full  and  fair  vote  was  taken,  so  far  a» 
we  are  informed.    The  approval  of  the  electors  by  their  vote,  at  a  meeting 
called  for  that  purpose,  is  the  object  of  the  statute.    Defects,  irregularities  or 
informalities,  which  do  not  affect  the  result  of  the  vote,  do  not  affect  its  valid* 
ity.    The  defect  we  are  considering,  if  it  is  a  defect,  does  not  go  to  the  question 
of  jurisdiction,  and  does  not  impair  the  validity  of  the  bonds.    The  case  of 
Lewis  V.  Commissioners  of  Bourbon  County,  12  Kan.,  186,  is  cited  on  this  point. 
In  that  case  four  questions  were  passed  upon  by  the  supreme  court  of  Kansas: 
First.  Was  the  presentation  of  a  petition,  signed  by  one-fourth  of  the  qualified 
voters,  a  condition  precedent  to  the  valid  action  of  the  commissioners?    Second. 
Did  the  failure  to  name  the  corporation  in  the  propositions  submitted  to  the 
electors  avoid  the  whole  proceedings?     Third.  A  majority  of  the  votes  of  the 
electors  having  been  cast  against  the  proposition  to  issue  bonds,  was  the  county 
board  authorized  to  issue  them?    Fourth.    Did  the  subsequent  submission,  and 
the  proceedings  thereon,  confer  the  authority  to  issue  the  bonds?    The  court 
held  that  the  first  objection  was  cured  by  the  act  of  1868.    The  second  and  the 
third  objections  were  held  to  be  fatal,  and  that  the  case  was  not  relieved  by 
the  proceedings  referred  to  in  the  fourth  objection.    The  court  did,  in  its  lan- 
guage^ hold  that  the  objection  raised  in  the  present  case,  to  wit,  that  the  name 
of  the  corporation  was  not  inserted  in  the  proposition  for  the  popular  vote,  was 
fataL     Had  this  been  the  only  or  an  indispensable  part  of  the  decision,  we 
should  have  been  called  upon  to  inquire  whether  the  decision  was  one  of  that 
class  of  state  decisions  upon  its  own  statute  that  was  binding  upon  us.    The 
other  question,  however,  existing  and  decided  in  that  case,  was,  in  its  nature^ 
so  exclusive  and  so  controlling  that  anything  said  or  professed  to  be  decided 
beyond  it  does  not  require  much  consideration.    The  court  held  that,  in  the  ex- 
ercise of  its  general  jurisdiction,  it  had  the  power  to  inquire  into  the  number 
of  votes  actually  cast  for  and  against  the  proposed  issue  of  bonds;  and,  upon 
making  such  inquiry,  it  found  and  determined  that,  in  fact,  a  majority  of  the 
votes  cast  wei*e  cast  against  the  proposition.    Upon  this  point  all  the  decisions 
of  this  court,  and,  so  far  as  we  know,  of  all  other  courts,  concur.    If  a  major- 
ity of  the  electors  cast  their  votes  against  the  proposition  to  issue  bonds,  the 
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entire  foundation  of  the  proceedings  is  gone.  There  is  an  absolute  want  of 
jurisdiction  to  proceed  further  in  the  matter,  and  an  attempt  to  do  so  is  void, 
as  are  all  proceedings  or  issues  based  upon  it.  With  this  elemental  failure  ex- 
isting in  that  case,  other  and  further  decisions  tending  to  the  same  result  are 
not  to  be  regarded  as  authority. 

Gulf  Kailroad  v.  Commissioners  of  Miami  County,  12  id.,  234,  is  based  upon 
the  case  above  referred  to,  and  follows  it,  without  examination  or  discussion. 
It  does  not  refer  to  the  curative  act  of  February  25,  1868,  which  was  held,  in 
the  Bourbon  County  case,  not  to  be  applicable  to  an  election  where  a  majority 
of  votes  was  cast  against  the  proposition,  but  which  act,  it  was  held,  did  re- 
lieve against  the  defect  of  the  absence  of  the  preliminary  petition  required  by 
the  statute.  The  court  said  that  act  was  intended  to  sustain,  and  not  to  defeat, 
the  will  of  the  people.  This  principle  would  have  justified  its  application  in 
relief  of  the  defect  before  it,  if  there  was  such  defect;  and  its  consideration 
might  well  have  altered  the  result. 

§  1032.  The  supreme  court  will  not  follow  the  decisions  of  a  state  court  hcHd- 
iag  honds  invalid^  where  the  decision  is  made  after  ike  hands  have  heen  issued. 

Both  of  these  decisions  were  made  after  the  bonds  in  this  suit  had  been  is- 
sued, and  the  interest  upon  them  regularly  paid  for  a  considerable  time.  The 
road  had  been  built  as  promised;  the  county  of  Johnson  and  its  people  enjoyed 
the  anticipated  benefits,  and  we  are  of  the  opinion  that  we  are  not  bound  to 
follow  a  decision  which  rel^ses  them  from  all  the  corresponding  obligations. 
To  this  effect  are  the  decisions  of  this  court,  made  in  the  years  1865,  1871  and 
1872.  Gelpcke  v.  City  of  Dubuque,  1  Wall.,  175  (§§  1367-70,  infra)\  Butz  v. 
Muscatine,  8  id.,  575 ;  Olcott  v.  Supervisors,  16  id.,  678. 

§  1033.  Curative  act  of  Kansas^  concerning  honds  voted  in  aid  of  railroads^ 
covers  honds  issued  hefore  and  after  its  passage. 

The  curative  act  of  February,  1868,  was  intended  by  the  legislature  of  Kan- 
sas to  reach  cases  like  the  present,  and  to  cover  both  the  bonds  issued  before, 
as  well  as  those  issued  after,  its  passage.    It  is  as  follows : 

"  Sec.  1.  Whenever  a  majority  of  the  persons  voting  at  any  election  called 
by  the  board  of  county  commissioners  of  any  count}'  have  heretofore  voted  in 
favor  of  subscribing  stock  and  issuing  bonds  to  any  railroad  company  or  com- 
panics,  the  board  of  county  commissioners  of  such  county  may  subscribe  to  the 
capital  stock  of  such  railroad  company  or  companies  to  the  amount  and  on  the 
conditions  specified  in  the  order  of  such  boards  of  county  commissioners  in 
such  cases,  and  pay  such  subscription,  by  issuing  to  each  company  bonds  of 
such  county  at  par,  payable  at  a  time  therein  to  be  fixed,  not  exceeding  thirty 
years  from  the  date  thereof,  bearing  interest  at  the  rate  of  seven  per  cent  per 
annum,  with  interest  coupons  attached,  whether  such  orders  and  elections,  or 
either  of  them,  have  been  in  compliance  with  the  statutes  in  such  cases  made 
and  provided  or  not,  or  whether  the  proposition  submitted  at  the  election  bad 
was  for  the  subscription  of  stock  and  the  issuance  of  bonds  to  one  or  more 
railroad  companies." 

*'  Seo.  4.  The  provisions  of  this  act  shall  be  applicable  in  all  cases  where  the 
election  was  held  upon  the  subscription  of  stock  and  the  issuance  of  bonds 
prior  to  the  21st  day  of  January,  A.  D.  1868." 

In  the  language  before  quoted,  this  act  was  intended  to  aid,  and  not  to  de- 
stroy, the  proceedings  in  subscribing  for  stock  and  issuing  bonds.  In  this  case, 
the  election  was  held  prior  to  the  21st  day  of  January,  1868 ;  and,  although  a 
portion  of  the  bonds  had  been  issued  prior  to  the  passage  of  the  act,  we  are  of 
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the  opinion  that  they  are  within  its  protection.  It  was  intended  to  reach  cases( 
where  the  majority  of  the  electors  had  voted  in  favor  of  issuing  the  bonds, 
*^  whether  snch  orders  and  elections,  or  either  of  them,  have  been  in  compliance 
with  the  statutes  in  such  cases  made  and  provided  or  not.'' 

§  1034.  A  subsequent  agreement  by  a  municipctl  corporation  to  cancel  its  stock 
in  the  railroad  to  which  its  bonds  have  been  issued  does  not  affect  the  validity  of 
such  bonds. 

It  is  contended  again,  that,  by  an  agreement  made  on  the  19th  of  June, 
1868,  the  stock  of  the  county  in  the  company  was  canceled,  and  that,  there- 
fore, there  was  no  consideration  for  the  sale  of  the  bonds.  By  the  agree- 
ment referred  to,  the  county  undertook  to  deliver  to  the  road  the  $50,000 
bonds,  yet  unissued,  to  sell  and  deliver  its  interest  in  the  capital  stock  of  the 
company,  and  in  the  meantime  to  cause  its  stock  to  be  voted  upon,  as  the  com- 
pany should  direct,  provided  that  the  road  should  be  built  and  completed  to 
the  southern  boundary  of  Johnson  county  within  eight  months,  and  to  the 
town  of  Olathe  within  five  months,  from  date,  the  bonds  to  be  issued  and 
placed  in  the  hands  of  a  depositary,  to  be  delivered  upon  the  performance  of 
the  agreement.  A  completion  of  the  road  at  an  earlier  period  than  was  re- 
quired (no  time  being  specified  in  the  original  proposition),  and  at  a  probable 
increase  of  expense,  seems  to  afford  a  good  consideration  for  any  lawful  agree- 
ment on  the  part  of  the  county.  We  fail  to  discern  the  force  of  this  objec- 
tion, or  of  the  point  connected  with  it,  that  the  stock  became  thereby  canceled. 
The  commissioners  had  authority  to  sell  the  stock  (Compiled  Laws  of  Kansas, 
1862,409);  and,  unless  prohibited  bylaw,  an  incorporation  may  become  the 
holder  of  a  portion  of  its  own  shares.    City  Bank  v.  Bruce,  lY  N.  Y.,  507. 

§  loss.  A  practical  compliance  with  the  terms  of  subscription  to  stock  is  suffi- 
cient. 

We  do  not  regard  the  circumstance  that  the  road  was  located  and  built  a 
fraction  of  a  mile  distant  from  the  town  of  Olathe  as  of  any  importance.  It 
Tvas  a  practical  compliance  with  the  requisition  in  that  respect,  and  was  accepted 
and  received  by  the  county  as  a  satisfactory  performance  of  the  contract.  The 
bonds  were  issued  after  the  location,  and  the  interest  was  paid  from  time  to  time 
witi»ut  objection  or  complaint  in  that  respect.  It  is  too  late  now  to  set  up  an 
objection  which  is  an  evident  afterthought. 

I  1036.  Notice  to  a  trustee  in  the  deed  qf  trust  does  not  affect  the  bona  fide 
holding  of  the  bondholders. 

It  is  contended,  further,  that  there  is  no  bona  fide  holding  of  these  bonds,  and 
that  all  defenses  may  have  their  full  effect  in  this  case.  '^  The  court  below 
finds  that  the  plaintiff,  Thayer,  had  notice  of  all  the  facts  and  circumstances 
<x>nnected  with  the  issue  of  these  bonds  by  Johnson  county,  and  of  the  agree- 
ment of  June  19, 1868,  and  of  the  facts  with  regard  to  the  assessment  of  the 
stock  by  the  railroad  company  and  of  its  non-payment,  and  of  the  issue  of 
«tock  as  a  bonus  to  the  purchasers  of  the  bonds  of  the  railroad  company,  and 
of  the  facts  with  regard  to  the  completion  of  the  road  to  the  town  of  Olathe; 
but  his  co-trustees  had  no  such  notice,  nor  did  the  purchasers  of  the  first  mort- 
gage bonds  have  such  notice,  except  so  far  as  they  are  charged  with  construct- 
ive notice  by  reason  of  the  knowledge  of  Thayer,  one  of  the  trustees." 

It  is  a  part  of  the  case,  that,  on  the  1st  day  of  January,  1869,  the  railroad 
company  executed  to  Nathaniel  Thayer,  F.  W.  Palfrey  and  George  W.  Weld, 
the  plaintiffs  in  this  suit,  a  deed  of  trust  conveying  a  large  quantity  of  lands, 
and  transferring,  among  other  things,  its  subscriptions  from  towns  and  coun- 
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ties,  including  that  now  in  sait,  to  secure  the  payment  of  $5,000,000  of  its 
negotiable  bonds  to  be  issued  by  the  said  company,  as  therein  particularly  de- 
scribed ;  that,  before  the  coupons  now  sued  upon  had  become  payable,  the  rail- 
road company  had  issued  those  bonds,  which  are  now  outstanding  and  unpaid 
to  the  full  amount  thereof.  The  question  then  arises,  whether  notice  to  one  of 
the  trustees  in  this  deed  of  trust  is  notice  to  the  holders  of  the  mortgage  bonds 
in  such  manner  that,  in  a  suit  by  the  trustees  to  enforce  payment  of  the  county 
bonds,  the  character  of  a  hana  fide  holder  without  notice  is  lost.  In  Curtis  v. 
Leavitt,  15  N.  Y.,  9,  the  court  say :  "  If  Graham,  one  of  the  trustees,  was 
chargeable,  as  director  of  the  company,  with  knowledge  that  there  had  been  no 
previous  resolution,  notice  to  him  was  not  notice  to  his  cestuis  que  tricst.  He  did 
not  stand  to  them  in  the  relation  of  an  agent.  He  was  selected  and  appointed 
as  a  trustee  by  the  company,  not  by  the  ceetuia  que  trust  His  powers  and  duties 
were  prescribed  by  the  company,  not  by  the  bondholders.  There  were,  at  the 
time  of  the  execution  of  the  trust  deeds,  no  bondholders,  no  ceetuie  que  trust. 
It  is  a  necessary  attribute  of  an  agency  that  it  should  be  created  by  the  princi- 
pal. ...  In  this  case,  as  the  relation  of  principal  and  agent  did  not  exist 
between  the  bondholders  and  Graham,  notice  to  him,  or  knowledge  by  him, 
that  there  was  no  previous  resolution,  was  not  constructive  notice  to  the  bond- 
holders." 

And,  again,  on  the  page  following,  it  is  said :  ^'  The  trustees  are  not  to  be  re- 
garded as  the  agents  of  the  purchasers  of  the  bonds  and  mortgages  assigned  to 
them.  Ko  consideration  proceeds  from  them.  They  were  mere  assignees  of 
those  securities,  coupled  with  no  interest,  in  trust  to  hold  them  as  security  for 
the  payment  of  all  the  mortgage  bonds  that  should  thereafter  be  sold  or  nego- 
tiated by  the  company Whoever  purchased  the  mortgage  bonds  be- 
came purchasers  of  the  bonds  and  mortgages  so  assigned  as  security  for  their 
payment,  or  of  an  equitable  right  to  hold  them  as  such  security."  We  think 
this  is  sound  doctrine,  and  that  it  establishes  the  proposition  that  notice  to 
Thayer  did  not  operate  to  destroy  the  iana  fide  holding  of  the  bondholders 
under  the  deed  of  trust  in  which  he  was  named  as  one  of  the  trustees. 

We  have  noticed  all  of  the  objections  which  we  deem  of  importance,  and  are 
of  the  opinion,  upon  the  whole  case,  that  the  judgment  should  be  affirmed ;  and 
it  is  so  ordered.  i 

BLOCK  V.  COMMISSIONERS— COMMISSIONERS  v.  BLOCK. 

(9  Otto,  686-699.    1878.) 

Error  to  U.  S.  Circuit  Court,  District  of  Kansas. 

Opinion  by  Mr.  Justice  Strong. 

Statement  of  FAcrs. —  These  are  writs  of  error  complaining  of  one  judg- 
ment. The  plaintiff  Block  brought  suit  against  the  board  of  commissioners  of 
the  county  of  Bourbon,  Kansas,  to  recover  the  amount  of  $16,800  alleged  to  be 
due  him  upon  past-due  interest  coupons  detached  from  bonds  made  and  issued 
by  that  count}'.  From  the  findings  of  fact  made  by  the  court  below  it  appears 
that  the  plaintiff  is  the  bona  fide  owner  of  twenty  of  the  bonds  from  which  part 
of  the  coupons  in  suit  were  taken,  and  that  he  purchased  them  in  open  market 
without  actual  notice  of  any  defense  the  county  now  sets  up  against  them. 
The  remaining  coupons  are  the  property  of  one  William  J.  Lewis,  delivered  by 
him  to  the  plaintiff  to  be  collected,  not  for  the  benefit  of  Block,  but  for  that  of 
Lewis,  the  true  owner.     Whether  in  view  of  such  a  finding  a  recovery  for  them 
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can  be  bad  in  this  suit,  if  there  were  no  other  objection  to  it,  we  do  not  now 
determine.  There  is  another  and  graver  question  to  be  considered.  The  Lewis. 
coupons  had  been  in  litigation  before  this  suit  was  commenced.  In  January^ 
1873,  he  applied  to  the  supreme  court  of  the  state  for  a  mandamusy  suggesting' 
that  he  was  the  owner  of  bonds  of  the  county,  one  hundred  in  number,  and 
numbered  from  one  to  one  hundred,  and  of  the  coupons  attached  to  the  same  ; 
that  he  was  the  holder,  bearer  and  owner  of  one  hundred  coupons  due  and 
payable  July  1, 1872,  part  of  the  coupons  now  in  suit;  that  a  tax  had  been 
levied  and  collected  amply  sufficient  to  pay  those  coupons,  but  that  the  county 
had  refused  to  pay  them.  The  suggestion  further  represented  that  the  proper 
oflScers  of  the  county  had  neglected  and  refused  to  take  the  necessary  steps  to 
make  provision  for  the  payment  of  the  coupons  falling  due  in  1873,  in  January 
and  July,  and  by  an  alternative  writ  the  board  of  commissioners  of  the  county 
were  commanded  to  pay  the  coupons  due  in  1872  and  to  provide  for  levying  a 
tax  sufficient  to  pay  the  coupons  as  they  should  fall  due  in  1873. 

To  this  alternative  writ  the  commissioners  answered  ii\  substance,  denying 
the  validity  and  the  obligation  of  the  bonds.    Much  of  the  answer  was  formal 
and  quite  immaterial,  but  there  was  also  much  of  substance.    It  was  denied 
that  there  had  been  any  proper  submission  to  the  electors  of  the  county  of  the 
question  whether  the  county  should  subscribe  to  the  stock  or  issue  bonds  to  the 
railroad  company  to  which  the  bonds  were  issued,  to  wit,  the  Tebo  &  Neosho 
Bailroad  Company.    The  answer  further  averred  that  though  there  was  a  sub> 
mission  of  the  question  to  the  electors  whether  the  county  would  vote  $150,000 
to  any  railroad  running  east  to  connect  with  the  aforesaid  road,  a  majority  of 
the  votes  cast  at  the  election  ordered  was  cast  against  the  proposition.     It  fur- 
ther avers  that  though  the  commissioners  canvassed  the  vote  and  decided  from 
the  returns  before  it  that  a  majority  had  voted  in  favor  of  the  proposition,  the 
retarns  from  one  township  were  not  brought  in  until  after  the  canvass  had  beea 
completed  and  until  after  the  board  had  adjourned,  and  that  if  the  return  front 
that  township  had  been  made  in  season  and  had  been  counted,  a  majority  would 
have  appeared  against  the  proposition  submitted.    This  belated  return  remained 
nnopencKl  until  years  afterwards,  until  after  the  bonds  had  been  issued,  and 
after  a  new  submission  to  the  electors  had  resulted  in  the  vote  of  a  decided  ma- 
jority in  favor  of  the  bonds.    This  new  submission,  it  was  averred,  was  made 
in  1869,  and  it  was  not  until  after  the  vote  had  been  taken  that  a  subscription 
was  made  to  the  stock  of  the  Tebo  &  Neosho  Bailroad  Company  and  the  bonda 
of  the  county  were  issued  in  payment.    At  the  time  when  the  subscription  was 
ordered  to  be  made  and  the  bonds  were  directed  to  be  executed  and  delivered 
to  the  railroad  company,  it  was  also  ordered  that  the  stock  of  the  county  in  tho 
railroad  company  should  be  sold  to  the  Land  Grant  &  Trust  Company  of  New 
York  for  the  sum  of  five  dollars.    Upon  the  issue  thus  tendered  and  made  up 
the  case  was  tried  by  the  supreme  court  of  the  state  and  a  judgment  was  givea 
for  the  defendant.   What  the  effect  of  this  judgment  was  has  a  most  important 
bearing  upon  the  inquiry  whether  there  can  be  any  recovery  in  the  present  suit 
for  the  coupons  belonging  to  Lewis,  the  relator  in  the  application  for  the  man- 

§  1087.  ff  the  validity  of  municipal  honds  was  tried  on  an  application  for 
truindamttSy  the  decision  is  concltLsive  in  a  subsequent  suit  on  t/ie  honds. 

To  obtain  a  clear  appreciation  of  that,  it  is  necessary  to  observe  closely  what 
vras  in  issue  in  the  proceeding  in  the  state  court,  and  consequently  what  was 
adjadicated.    It  was  not  denied  that  Lewis  was  the  owner  of  the  one  hundred 
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bonds  to  which  the  coupons  now  in  suit  for  his  use  were  attached.  It  was  not 
denied  that  the  coupons  wei^  due  and  unpaid,  as  averred  in  the  suggestion  and 
alternative  writ.  Kor  was  it  denied  that  the  officers  of  the  countj  had  power, 
and  that  it  was  their  duty,  to  levy  a  tax  to  pay  them  and  to  make  payment,  if 
they  were  a  lawful  debt  of  the  county.  In  legal  effect  all  this  was  admitted. 
The  only  issue  tendered  and  the  only  issue  tried  was  that  tendered  by  the 
answer;  namely,  that  the  bonds  and  coupons  were  unauthorized  by  law,  be- 
•oause  a  majority  of  the  voters  of  the  county,  voting  at  the  election  in  1867, 
had  not  sanctioned  a  subscription  to  the  stock  of  the  railroad  company,  and 
approved  the  proposition  submitted  for  the  issue  of  the  bonds.  If  they  bad 
not,  the  bonds  were  unauthorized,  and  the  coupons,  of  course,  constituted  no 
debt  of  the  county.  Then  the  relator  was  not  entitled  to  his  mandamus.  If, 
on  the  other  hand,  the  bonds  and  coupons  were  lawfully  issued,  either  in  pur- 
suance of  the  vote  of  1867  or  that  of  1869,  they  did  constitute  a  debt  of  the 
county,  and  a  mandamus  to  enforce  their  payment  necessarily  followed.  The 
-court  gave  judgment  for  the  defendant,  as  we  have  seen,  and  thus  decided  that 
the  bonds  and  coupons  held  and  owned  by  Lewis  were  invalid.  Such  was  the 
necessary  effect  of  the  judgment.  The  issue  tried  was  a  material  one,  and  the 
judgment  could  not  have  been  rendered  without  deciding  it.  Now  that  a 
judgment  in  a  suit  between  two  parties  is  conclusive  in  any  other  suit  between 
them,  or  their  privies,  of  every  matter  that  was  decided  therein,  and  that  was 
essential  to  the  decision  made,  is  a  doctrine  too  familiar  to  need  citation  of 
authorities  in  its  support.  A  few  cases  go  farther  and  rule  that  it  is  conclusive 
of  matters  incidentally  cognizable,  if  they  were  in  fact  decided.  To  this  we 
do  not  assent.  But  it  is  certain  that  a  judgment  of  a  court  of  competent 
jurisdiction  is  everywhere  conclusive  evidence  of  every  fact  upon  which  it 
must  necessarily  have  been  founded.  As  between  Lewis,  therefore,  and  Bour- 
bon county,  the  judgment  of  the  state  supreme  court  finally  established  that 
the  coupons  which  he  held,  and  which  he  subsequently  placed  in  the  hands  of 
Block,  the  plaintiff  in  the  present  suit,  were  invalid  and  constituted  no  part 
of  the  debt  of  the  county.  As  that  judgment  was  pleaded  in  the  present 
case,  it  was  a  conclusive  answer  to  the  suit  so  far  as  it  was  founded  upon  those 
coupons.    The  plaintiff's  writ  of  error,  cons^uently,  cannot  be  sustained. 

§  1088.  A  bona  fide  purchaser  of  bonds  is  hound  to  look  no  further,  than  tiie 
authority  to  issue  ihemy  and  that  the  proper  officers  have  decided  that  all  precedent 
conditions  have  been  complied  ynth. 

The  coupons  held  and  owned  by  Block  are  in  a  different  position.  Ab  be- 
tween him  and  the  county  there  is  no  estoppel.  He  was  not  party  to  the  suit 
in  which  the  Lewis  coupons  were  adjudged  invalid,  and  he  is  unaffected  by  the 
judgment  therein..  Of  the  coupons  which  he  holds  he  is  a  bona  fide  bolder, 
having  purchased  them  for  a  valuable  consideration,  without  actual  notice  of 
any  defense  which  could  be  set  up  against  them.  When  he  bought  he  was 
under  no  obligation  to  look  farther  than  to  see  that  there  was  legislative 
authority  for  the  issue  of  the  bonds,  and  that  the  conditions  upon  which  it  was 
allowed  to  be  exercised  had  been  fulfilled.  If  there  was  such  authority  and 
the  precedent  conditions  had  been  performed,  the  bonds  and  coupons  are  valid 
obligations  of  the  county,  which  he,  as  their  owner,  may  enforce.  The  bonds 
are  dated  July  1,  1870,  and  on  their  face  they  purport  to  have  been  issued  by 
order  of  the  board  of  county  commissioners  of  the  county  of  Bourbon,  £ansasy 
dated  March  8, 1867,  and  they  are  made  payable  to  the  Tebo  &  Neosho  Bail- 
road  Company  or  bearer.    The  authority  under  which  it  is  claimed  they  were 
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issned  was  an  act  of  the  legislature  of  the  state  of  February  10,  1865,  amended 
by  an  act  passed  February  26,  1866.  By  that  it  was  enacted  "that  the  board 
of  county  commissioners  of  any  county  to,  into,  from  or  near  which,  whether  in 
this  state  or  any  other  state,  any  railroad  is  or  may  be  located,  may  sub- 
scribe to  the  capital  stock  of  any  such  railroad  corporation  in  the  name  and  for 
the  benefit  of  such  county,  not  exceeding  in  amount  the  sum  of  $300,000  in 
any  one  corporation,  and  may  issue  the  bonds  of  such  county,  in  such  amounts 
as  they  may  deem  best,  in  payment  of  said  stock ;  .  .  .  but  no  such  bonds 
shall  be  issued  until  the  question  shall  first  be  submitted  to  a  vote  of  the  quali- 
fied electors  of  the  county  at  some  general  election,  or  at  some  special  election 
to  be  called  by  the  board  of  county  commissioners,  .  .  .  and  in  submitting 
such  question  said  board  of  directors  shall  direct  in  what  manner  the  ballots 
shall  be  cast.  If  a  majority  of  the  votes  cast  at  such  election  shall  be  in  favor 
of  issuing  such  bonds,  the  board  of  commissioners  of  the  county  shall  issue  the 
same." 

In  this  act  several  things  are  to  be  noticed.     The  bonds  were  allowed  to  be 
issued  in  payment  for  subscriptions  to  stock  of  any  railroad  company,  whether 
its  road  was  then  located,  or  might  be  thereafter,  whether  it  was  in  the  state  or 
out  of  itf  in  the  county  or  out  of  it,  provided  the  question  of  subscription  to 
the  stock  and  issuing  the  bonds  was  first  submitted  to  a  vote  of  the  qualified 
electors,  and  a  majority  was  found  in  favor  of  issuing  the  bonds.    Another 
thing  is  manifest.    It  was  the  legislative  intention  that  the  board  of  commis- 
sioners should  be  the  body  which  should  submit  the  question  of  subscription 
and  issue  of  the  bonds  to  popular  decision,  and  they  were  also  deputed  to  de- 
termine the  result  of  the  election, —  we  mean  the  board  as  it  was  constituted  at 
the  time  when  an  election  might  be  held.    Authorized  by  this  statute,  the 
board  of  county  con;imissioners,  on  the  8th  of  March,  1867,  submitted  to  the 
electors  of  the  county  the  question  whether  there  should  be  subscribed  for 
the  county  $150,000  to  the  stock  of  any  railroad  company  then  organized,  or 
that  might  thereafter  be  organized,  that  should  construct  a  railroad,  commenc- 
ing at  a  point  on  the  Tebo  &  Neosho  Railroad,  running  westward,  via  Fort 
Scott  (in  Bourbon  county),  and  should  issue  bonds  to  the  company  for  the 
same.    Pursuant  to  this  submission  an  election  was  held,  the  returns  of  which 
were  canvassed  at  the  proper  time  by  the  board,  and  the  result  declared  to  be 
that  a  majority  of  the  votes  had  been  cast  in  favor  of  the  subscription  and  the 
issue  of  the  bonds.    This  was  on  the  10th  of  May,  1867.    The  declaration  of 
the  result  was  duly  entered  upon  the  minutes  of  the  board.    Subsequently  an 
additional  return  was  made  from  one  township,  which  was  not  before  the 
board  when  the  canvass  was  made.    Had  it  been,  the  result  would  have  been 
different.    But  this  return  was  not  opened  until  June  27,  1872,  long  after  the 
bonds  had  been  issued.     Upon  the  records  of  the  board  nothing  appeared  to 
impeach  the  canvass  made  in  1867,  though  in  the  files  of  the  office  the  belated 
poll-book  remained  unopened.    It  is  hardly  necessary  to  say  that  the  board, 
as  it  was  in  1872,  had  no  authority  to  make  a  new  canvass  of  the  election  held 
in  1867,  after  the  bonds  had  been  issued  and  purchasers  had  bought  on  the 
faith  of  the  canvass  first  made. 

The  bonds,  it  is  true,  contain  no  recitals.  If  they  did  contain  a  recital  that 
an  election  had  been  held,  and  that  a  majority  had  voted  for  the  issue  of  the 
bonds,  the  recital  would  have  been  conclusive  upon  the  county,  and  a  purchaser 
-ivonld  have  needed  to  look  no  farther  than  to  the  act  of  the  legislature.  This 
is  according  to  all  our  decisions.    But,  in  the  absence  of  any  recital,  it  may  be 

601 


§1088.  BONDS— CORPORATE  SECURITIEa 

conceded  he  was  bound  to  inquire  whether  a  majority  vote  had  been  returned 
for  the  issue  of  the  bonds.     But  where  was  he  to  inquire?    Plainly  only  of 
the  board,  whose  province  it  was  to  ascertain  and  declare  the  result  of  the 
election.     Had  he  gone  to  their  records,  they  would  have  shown  that  the 
popular  vote  was  in  favor  of  the  bond  issue.    They  showed  nothing  else  nntil 
1872.    He  was  not  bound  to  canvass  the  vote  for  himself,  or  to  revise  and 
correct  a  mistaken  canvass,  any  more  than  he  was  bound  to  inquire  into  the 
qualification  of  the  electors.    And  if,  relying  upon  the  canvass  of  the  board 
and  the  declared  result,  he  accepted  the  obligations  of  the  county,  it  would  be 
3,  strange  doctrine  were  we  to  bold  that  a  second  canvass,  made  many  years 
afterwards,  could  reverse  the  first  and  annul  rights  that  had  been  acquired 
under  it.     There  is  no  such  law.    For  all  legal  purposes  the  result  of  an  elec- 
tion is   what  it   is  declared  to  be  by  the  authorized  board  of  canvassers, 
empowered  to  make  the  canvass  at  the  time  when  the  returns  should  be  made, 
until  their  decision  has  been  reversed  by  a  superior  power,  and  a  reversal  has 
no  effect  upon  acts  lawfully  done  prior  to  it.     The  county  of  Bourbon  is  there- 
fore estopped,  in  a  suit  by  a  bondholder  whose  bonds  were  issued  in  1870,  from 
asserting  that  the  canvass  of  1867  was  incorrect,  and  that  in  fact  no  majority 
of  the  qualified  electors  had  voted  in  favor  of  the  issue  of  the  bonds.    All 
that  took  place  afterwards,  all  the  new  evidence  that  was  discovered,  the  new- 
election  ordered  and  held  in  1869,  and  the  action  of  the  board  after  the  bonds 
were  issued,  are  immaterial.    It  follows  that  much  of  the  argument  of  the 
learned  counsel  for  the  county,  who  has  argued  against  the  validity  of  the  bonds 
and  coupons,  is  unsound.     It  assumes,  what  cannot  be  admitted,  that  a  ma- 
jority of  the  votes  cast  at  the  election  in  1867  was  against  the  issue  of  the 
bonds,  when  it  was  conclusively  established  by  the  decision  of  the  tribunal 
appointed  by  law  to  determine  the  result  of  the  election,  that  the  contrary  was 
the  fact. 

We  pass  now  to  the  consideration  of  some  of  the  objections  made  to  the 
order  of  the  county  board  of  March  8, 1867,  submitting  to  the  qualified  electors 
the  question  whether  there  should  be  a  subscription  made  to  the  stock  of  any 
railroad  organized,  or  that  might  thereafter  be  organized,  that  should  build  a 
railroad  commencing  at  a  point  on  the  Tebo  &  Neosho  Railroad  and  running 
westward  to  Fort  Scott,  and  whether  county  bonds  should  be  issued  to  said 
company  therefor.  It  is  said  this  did  not  authorize  a  subscription  to  the  stock 
of  the  Tebo  &  Neosho  Eailroad  Company,  or  the  issue  of  bonds  to  it.  The 
objection,  in  view  of  the  facts  that  appear  in  the  record,  is  of  no  weight. 
When  the  order  was  made,  that  company  had  been  incorporated  by  the  legis- 
lature of  Missouri,  and  had  projected  its  road  along  and  near  the  northern 
boundary  of  that  state  through  a  county  adjoining  Bourbon.  The  order  of  the 
county  board  contemplated  a  connection  of  Fort  Scott  with  that  road,  and  the 
issue  of  bonds  to  any  company  that  would  make  that  connection.  A  part  of 
the  connecting  road  was  necessarily  in  Missouri  and  a  part  in  Kansas.  The 
Missouri  corporation  could  only  build,  by  its  own  direct  action,  to  the  state 
line,  and  a  Kansas  corporation  could  only  build  the  part  in  Kansas ;  but  the 
Tebo  &  Neosho  Coi^pany  could  and  did  cause  the  entire  line  to  be  constructed. 
It  had  power  by  its  charter  to  extend,  construct,  maintain  and  operate  its  rail- 
road and  branches  beyond  the  limits  of  the  state,  so  far  as  Missouri  could  give 
it  that  power.  In  1869  that  company,  under  legislative  authority,  sold  all  its 
privileges,  rights,  powers  and  franchises  to  the  Missouri,  Kansas  &  Texas  Rail- 
way Company,  organized  under  the  laws  of  Kansas,  stipulating  that  the  vendee 
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fihould  assume  all  indebtedness  incurred  for  the  construction,  or  otherwise,  of 
the  hne  between  Sedalia,  Mo.,  and  Fort  Scott  (in  Bourbon  county,  Kansas). 
Accordingly  the  road  begun  by  the  Tebo  &  Neosho  Company  was  constructed 
and  extended  to  and  beyond  Fort  Scott,  and  is  now  in  operation.  There  can 
be  no  doubt  that  this  was  a  compliance  by  the  Tebo  &  Neosho  Company 
with  the  conditions  prescribed  by  the  order  of  the  county  board.  It  built  the 
road  through  the  agency  of  the  Kansas  corporation,  and  it  therefore  answered 
the  description  made  in  the  order  of  submission.  The  county  commissioners 
subscribed  to  its  stock  and  issued  the  bonds  to  it,  or  bearer,  and  their  action  was 
warranted,  as  we  have  said,  by  the  terms  of  the  submission  and  its  approval. 
It  was  not  a  case  of  authority  given  to  issue  bonds  to  one  railroad  company, 
and  their  issue  to  another. 

We  have  said  enough  in  refutation  of  the  argument  that  because  the  Tebo 
&  Neosho  Bailroad  Company  was  a  Missouri  corporation,  and  could  not  there- 
fore extend  its  road  into  Kansas,  it  was  excluded  from  the  roads  contemplated 
in  the  order  and  election.    If  it  was,  then  every  railroad  company  was  ex- 
cluded, for  even  a  Kansas  company  could  not  build  a  road  into  Missouri.     Yet 
the  order  and  election  meant  something.    No  company  was  named  in  the 
onler.     None  could  be.    But  a  description  was  given  that  pointed  unmistakably 
to  the  company  that  caused  the  work  to  be  done.    In  Commissioners  of  John- 
son County  V.  Thayer,  94  U.  S.,  631  (§§  1030-36,  supra),  this  court  held  that 
under  the  Kansas  statute  of  1865  it  is  not  necessary  to  name  any  particular 
company  in  the  submission  to  the  popular  vote.    A  description  of  a  railroad  com- 
pany may  well  be  made  without  mentioning  its  corporate  name.     This  is  all 
that,  in  our  judgment,  these  cases  require.     We  have  not  deemed  it  necessary 
to  invoke  in  aid  of  our  conclusions  the  provisions  of  the  curative  act  of  1868, 
for  we  think  it  is  not  open  to  question  that  a  majority  of  the  qualified  electors 
of  the  county  approved  the  subscription  that  was  niade  and  the  issue  of  the 
bonds.    That  was  finally  determined  by  the  board,  whose  duty  it  was  to  can- 
vass the  result  of  the  election  and  declare  the  result.    Their  decision  has  never 
been  reversed  by  any  competent  authority,  and  it  cannot  be  impeached  collat* 
«rally.     Nor  do  we  place  any  reliance  upon  the  second  order  made  in  1869, 
and  the  election  held  thereunder,  resulting  in  a  large  majority  in  favor  of  the 
subscription  and  issue  of  the  bonds.    The  bonds  stand  on  the  order  and  vote 
of  1867,  as  determined  by  the  canvassing  board  at  that  time. 

Nor  can  we  yield  assent  to  the  claim  that  the  acts  of  1865  and  1866  were 
repealed  by  the  General  Statutes  of  1868.  Certainly  there  was  no  express  re- 
peal, and  we  can  discover  no  necessary  implication  of  a  repeal.  And  it  may 
be  added  that  the  supreme  court  of  the  state  seems  to  regard  those  acts  as  still 
in  force.  Lewis  v.  Commissioners,  12  Kan.,  186,  gives  no  intimation  to  the 
contrary,  though  the  court  had  before  it  the  questions  we  are  now  considering. 
In  Morris  v,  Morris  County,  7  id.,  576,  decided  in  1871,  the  court  said:  "The 
acts  of  1865-66  have  never  been  expressly  repealed ;  and  if  they  have  ever 
been  impliedly  repealed,  all  rights,  power  and  authority  that  had  accrued  under 
them  prior  to  their  repeal  had  at  least  been  impliedly  reserved."  And  again  : 
*'  Whatever  was  done  under  the  acts  of  1865  and  1866,  prior  to  the  passage  of 
the  acts  of  1868,  continued  in  force  the  same  as  though  the  acts  of  1868  had 
never  been  passed."  We  have  not  overlooked  the  opinion  delivered  by  the 
supreme  court  of  the  state  in  Lewis  v.  Commissioners,  supra.  The  judgment 
in  the  case  was  not  given  until  after  the  bonds  were  issued,  and  after  the  rights 
of  the  holders  thereof  had  become  fixed.     We  are,  therefore,  at  liberty  to  fol* 
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low  our  own  convictions  of  the  law.  To  those  expressed  by  thp  state  court  we 
cannot  assent  They  are  not  in  harmony  with  many  rulings  of  this  court. 
made  and  repeated  through  a  long  series  of  years,  and  they  are  not  such  as,  iiL 
our  opinion,  would  administer  sutetantial  justice  if  applied  to  this  case. 

Judgment  qffirmed. 
In  the  first  case  Mb.  Justice  Clifford  dissented. 

CONVERSE  V,  CITY  OP  FORT  SCOTT. 
(2  Otto,  003-909.    1879.) 

Erbob  to  U.  S.  Circuit  Court,  District  of  Kansas. 

Opinion  by  Mb.  Justice  Stbono. 

Statement  of  Fauis. —  The  general  legislation  of  Kansas  confers  unusual' 
power  upon  municipal  corporations  in  that  state.  Not  only  are  they  autbo^ 
ized  to  subscribe  for  and  take  stock  in  any  railroad  company  duly  organized 
under  any  law  of  the  state  or  territory,  and  to  loan  their  credit  to  such  corpo- 
rations upon  such  conditions  as  they  may  prescribe  (Acts  of  1869,  c.  29),  but 
the  act  of  February  28,  1868  (Gen.  Stat.,  c.  19),  confers  upon  some  of  them, 
much  more  extended  powers.  It  enlarges  the  range  of  municipal  authority 
and  duty  far  beyond  the  limits  within  which  such  corporations  are  commonly 
understood  to  be  confined.  That  was  an  act  providing  for  the  incorporation 
of  cities  of  the  second  class,  of  which  the  city  of  Fort  Scott  is  one.  By  the 
twenty-ninth  section,  the  mayor  and  council  of  each  such  city  governed  by  the 
act  are  empowered  to  enact,  ordain,  alter,  modify  or  repeal  such  ordinances  as 
it  shall  deem  expedient  '^  for  the  benefit  of  trade  and  commerce,"  among  others. 
Section  80,  subsection  32,  grants  power  '^  to  take  all  needful  steps  to  protect 
the  interest  of  the  city,  present  or  prospective,  in  any  railroad  leading  from  or 
towards  the  same,  but  not  to  take  stock  in  any  railroad  without  a  vote  of  a 
majority  of  the  legal  voters."  Subsection  33  of  section  30  authorizes  all  such 
ordinances  as  may  be  expedient,  and  not  inconsistent  with  the  laws  of  the 
state,  maintaining  intet*  alia  ^'  the  trade,  commerce  and  manufactories  "  of  the 
city;  and  the  thirty-seventh  subsection  (which  has  a  very  direct  bearing  upon 
the  case  now  before  us)  empowers  the  mayor  and  council  '^  to  take  private 
property  for  public  use,  or  for  ike  purpose  of  giving  the  right  of  way  or  other 
privilege  to  any  railroad  company^  or  for  the  purpose  of  erecting  or  establish- 
ing market-houses  and  market-places,  or  for  any  other  necessary  public  purpose. 
Provided,  however,  that  in  all  cases  the  city  shall  make  the  person  or  persons 
whose  property  shall  be  taken  or  injured  thereby  adequate  compensation  there- 
for, to  be  determined  by  the  assessment  of  five  disinterested  householders  of 
the  city,"  etc.  Subsection  39  authorizes  the  mayor  and  council  to  borrow 
money  on  the  credit  of  the  city,  with  no  other  limitation  than  that  no  money 
shall  be  borrowed  on  any  contract  thereafter  made  exceeding  $2,000,  without 
the  instruction  of  a  majority  of  all  the  votes  cast  at  an  election  held  in  the  city 
for  that  purpose ;  and  subsection  40  authorizes  the  issue  of  bonds  to  fund  any 
and  all  indebtedness  existing,  or  subsequently  created,  due  or  to  become  due. 

§  1039.  Legislation  held  to  warrant  the  donation  by  a  city  of  right  (f  way  to- 
a  railroad. 

By  these  sections,  the  legislature  manifestly  contemplated  a  lawful  acquisi- 
tion by  the  city  of  interests  in  railroads  leading  from  or  towards  it,  and  author- 
ized municipal  legislation  in  their  favor  for  the  promotion  of  trade  and 
commerce.    The  thirty-seventh  section  expressly  conferred  the  power  to  give^ 
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to  a  railroad  oompady  a  right  of  w^y  into  or  through  the  oity ;  authorized  the 
expenditure  of  money  to  enable  the  city  thus  to  aid  the  company ;  and,  for  the 
purpose  of  such  aid,  empowered  the  city  to  make  use  of  the  state's  right  of 
eminent  domain*  Nothing  Cfui  be  clearer,  it  appears  to  us,  than  that  the  power 
to  make  a  donation  of  a  right  of  way,  or  of  a  site  for  station-houses,  machine- 
shops,  and  other  like  conveniences,  was  thus  vested  in  the  mayor  and  city 
ooonoiL 

If  we  are  oorreet^  therefore,  it  remains  only  to  inquire  whether  the  issue  of 
the  hoods  held  by  the  plaintiff  was  within  the  authority  thus  conferred  on  the 
city.    On  the  25th  day  of  July,  1870,  a  city  ordinance  was  passed  by  which  it 
was  ordained,  among  other  things,  that  a  special  election  should  be  held  in 
the  several  waixls  of  the  city  on  the  90th  of  August  next  following,  for  the 
purpose  of  submitting  to  the  qualified  electors  the  question  of  authorizing 
the  mayor  and  oity  council  to  issuQ  bonds  in  a  sum  not  exceeding  $25,000,  for 
the  purpose  of  procuring  the  right  of  way  for  the  load  of  the  Missouri,  Kansas 
&  Texas  Railway  Company  through  the  corporate  limits  of  the  city,  and  also 
procuring  grounds  for  depots,  engine-houses,  machine-shops  and  yard-room,  and 
donating  the  same  to  the  company.    By  the  eighth  section  of  the  ordinance  it 
was  declared  to  be  the  duty  of  the  mayor  and  council,  in  case  the  election  should 
result  in  favor  of  the  donation,  to  confer  forthwith  with  the  officers  of  the  rail* 
road  company  and  ascertain  at  the  earliest  possible  moment  the  route  selected 
by  the  company  for  the  line  of  their  road  through  the  corporate  limits  of  the 
eity,  and  also  the  ground  chosen  by  them  for  depots  and  other  purposes,  and 
to  proceed  in  such  manner  as  might  be  deemed  most  conducive  to  the  inter- 
ests of  the  oity ;  to  purchase  so  much  land  as  might  be  necessary  for  the  right 
of  way,  and  also  twenty-five  acres  exclusive  of  the  right  of  way,  at  such  con- 
venient point  within  the  city  as  the  officers  of  the  railroad  company  might  se* 
lect  fbr  depots,  engine-houses,  machine-shops  and  yard-room,  and  to  issue  the 
bonds  of  the  city  to  an  amount  not  exceeding  $25,000  to  pay  for  the  same. 
The  tenth  section  ordained  that,  as  the  mayor  and  city  councils  purchased  or 
procured  the  right  of  way  and  grounds  above  specified,  they  should  donate  or 
convey  the  same  for  a  nominal  consideration,  or  cause  the  same  to  be  donated 
or  conveyed  for  a  nominal  consideration,  by  an  indefeasible  title  in  fee  simple 
to  said  company ;  provided,  however,  that,  in  their  judgment,  the  company  had 
first  given  evidence  of  their  determination  to  comply  with  certain  conditions 
specified  in  the  fourth  section  of  the  ordinance. 

At  the  election  thus  ordered  the  proposition  submitted  was  approved  by  a 
large  majority  of  the  legal  voters,  and  the  case  finds  that  the  railroad  company 
did  comply  with  the  conditions  mentioned  in  the  ordinance. 

Why  this  action  of  the  city  councils  and  the  donation  proposed  to  be  made 
under  it  were  not  authorized  by  the  act  of  the  state  legislature  of  February  28, 
1868,  we  are  unable  to  perceive,  and  the  argument  submitted  to  us  on  behalf  of 
the  defendant  in  error  has  made  no  serious  attempt  to  show.  Indeed,  it  may 
be  doubted  whether  the  act  of  1868  was  called  to  the  attention  of  the  circuit 
court.  It  has  been  contended  here  that  another  act,  passed  in  1869,  gave  no 
such  authority  to  the  mayor  and  city  council ;  but  the  argument  quite  over- 
looks the  grant  of  powers  expressly  made  by  the  act  of  1868.  The  act  of 
1869  authorized  the  council  of  any  city  to  subscribe  for  stock  for  the  city  in  any 
railroad  company  organized  under  the  laws  of  the  state  or  territory  of  Kansas, 
or  to  loan  the  credit  of  the  city  to  such  company  upon  such  conditions  as  might 
be  prescribed  by  the  city  authorities,  provided  such  subscription  was  previously 
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assented  to  by  a  majority  of  the  qualified  electors  voting  at  a  general  or  special 
election ;  and,  in  case  such  an  assent  was  given,  the  act  made  it  the  duty  of 
the  city  authorities  to  make  the  subscription.  This  act  speaks  only  of  sub- 
ficriptions  and  loans  of  credit,  but  the  act  of  1868  contemplated  donations. 

§  1040.  Authority  granted  to  a  city  to  donate  right  of  way  held  to  authorize 
it  to  issue  its  bonds  in  lieu  thereof. 

If,  then,  the  mayor  and  city  council  were  authorized  to  make  donations  of 
land  for  the  right  of  way  and  other  privileges  to  a  railroad  company  and  to 
expend  money  for  the  purpose  of  acquiring  land  to  be  given,  and  if  they  were 
authorized  to  borrow  money  to  an  unlimited  extent  when  instructed  so  to  do 
by  a  popular  vote,  and  further  to  issue  bonds  to  fund  any  indebtedness  of  the 
city,  existing  or  to  be  created,  it  is  clear  they  had  the  power  to  agree  to  give 
upon  conditions.  We  have  noticed  that,  by  the  ordinance  of  July  25, 1868, 
conditions  were  attached  to  the  proposed  gift, —  conditions  to  be  performed  by 
the  railroad  company.  It  was  after  this  —  after  the  submission  of  the  proposi- 
tion to  the  people  and  its  approval,  and  after  a  compliance  with  its  conditions 
by  the  company, —  that  the  ordinance  of  December  22, 1870,  was  passed.  Its 
preamble  recites  the  submission  of  the  proposition  to  issue  the  bonds  for  the 
purposes  mentioned  to  a  popular  vote;  its  approval  by  a  large  majority;  that 
the  railway  company  had  so  far  complied  with  the  conditions  on  their  part  to  be 
done  and  performed  as  to  enable  them  to  demand  from  the  city  the  right  of  way 
and  grounds;  that  in  the  exercise  of  this  right  they  had  made  a  proposition  to 
the  city  to  accept  the  $25,000  of  bonds  so  voted  in  lieu  of  said  grounds  and 
right  of  way,  and  in  full  satisfaction  and  discharge  of  all  the  obligation  rest- 
ing on  the  city  in  relation  thereto,  and  that,  after  full  and  careful  consideration, 
it  was  deemed  advisable  to  accept  the  proposition  and  issue  to  the  company  the 
bonds.  With  such  a  preamble  the  ordinance  directed  the  mayor  and  city  clerk 
to  execute  and  deliver  to  the  railroad  company  bonds  to  the  amount  of  $25,000, 
for  the  avowed  purpose  of  discharging  the  city's  obligation. 

The  bonds  were  accordingly  issued,  and  registered  in  the  office  of  the  auditor 
of  the  state,  who  certified  upon  each  that  it  had  been  regularly  and  legally  is- 
sued, that  the  signature  to  it  was  genuine,  and  that  it  had  been  duly  registered 
in  accordance  with  a  statute  of  the  state.  The  plaintiff  then  purchased  the 
bonds  and  coupons  before  their  maturity,  without  any  actual  knowledge  of  the 
defenses  set  up  against  them.  Indeed,  no  defense  is  set  up  except  an  alleged 
want  of  authority  for  their  issue, —  a  defense  which,  in  view  of  the  legislation 
of  the  state  and  of  the  city  ordinances,  has,  in  our  opinion,  no  foundation. 
Certainly  it  has  none,  unless  a  power  conferred  upon  a  municipality  is  different 
from  what  the  same  power  would  be  when  possessed  by  another  holder;  a  doc- 
trine which  no  one  will  venture  to  assert.  It  follows  that,  on  the  facts  found 
by  the  circuit  court,  the  judgment  should  have  been  given  for  the  plaintiff. 

Judgment  reversed,  and  came  remaixdedfor  a  new  trial. 

SCIPIO  v.  WRIGHT. 
(11  Otto,  665-877.     1879.) 

Eeror  to  U.  S.  Circuit  Court,  Northern  District  of  New  York. 

Opinion  by  Mb.  Justice  Strong. 

Statement  of  Facts. —  At  the  trial  of  this  case  in  the  circuit  court  the  extraor- 
dinary number  of  thirty-three  exceptions  were  taken  by  the  plaintiff  in  error, 
and  signed  by  the  judge.    It  does  not,  however,  always  happen  that  the  merits 
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of  a  case  brought  in  error  are  to  be  measured  by  the  number  of  exceptions 
taken  in  the  inferior  court,  or  by  the  number  of  errors  assigned.  In  this  case 
the  real  questions  —  the  only  ones  that  need  particular  attention  —  are  few. 

The  plaintiff  below  brought  suit  upon  twenty-five  bonds,  or  rather  notes, 
each  for  the  sum  of  $1,000,  which,  as  he  alleged,  had  been  issued  by  the 
township  in  pursuance  of  and  under  authority  of  law.  Of  course,  it  was 
incumbent  upon  him  to  prove  that  the  town  was  authorized  to  create  the  in- 
struments, and  to  dispose  of  them  in  the  manner  in  which  disposition  of  them 
was  made.  The  authority  relied  upon  was  an  act  of  the  legislature  passed  on 
the  16th  of  April,  1852,  entitled  "  An  act  to  authorize  any  town  in  the  county 
of  Cayuga  to  borrow  money  for  aiding  in  the  construction  of  a  railroad  or  rail- 
roads from  Lake  Ontario  to  the  New  York  &  Erie,  or  Susquehanna  &  Cayuga 
Railroad."    The  first  section  enacted  as  follows: 

"It  shall  be  lawful  for  the  supervisor  of  any  town  in  the  county  of  Cayuga  " 
{the  town  of  Scipio  being  one),  "and  the  assessors  of  such  town,  who  are  ap- 
pointed by  this  act  as  commissioners  to  act  in  conjunction  with  the  said  super- 
visor in  effecting  and  executing  the  purposes  of  this  act,  to  borrow,  on  the  faith 
and  credit  of  said  town,  such  a  sum  of  money  as  they  may  deem  necessary,  not 
to  exceed  $25,000,  for  a  term  of  time  not  to  exceed  twenty  years,  with  such 
rate  of  interest  as  may  be  agreed  upon,  not  exceeding  seven  per  cent,  per 
annum,  and  to  execute  therefor,  under  their  official  signatures,  a  bond  or  bonds 
on  w^hich  the  interest  shall  be  made  payable  annually  or  semi-annually  during 
the  term  said  money  may  be  borrowed.    .    .    .    All  moneys  borrowed  under 
the  authority  of  this  act  shall  be  paid  over  to  the  president  and  directors  of 
such  railroad  company  (now  organized,  or  such  company  as  may  be  organized, 
according  to  the  provisions  of  the  general  railroad  law,  passed  April  2,  1850), 
as  may  be  expressed  by  the  written  assent  of  two-thirds  of  the  resident  tax- 
payers of  said  town,  to  be  expended  by  such  president  and  directors  in  grading, 
constructing  and  maintaining  a  railroad  or  railroads  passing  through  the  city 
of  Auburn,  and  connecting  Lake  Ontario  with  the  Susquehanna  &  Cayuga 
[Railroad,  or  the  New  York  &  Erie  Kailroad:    Provided  alwaySy  that  the 
said  supervisor  and  commissioners  shall  have  no  power  to  do  any  of  the  acts 
authorized  by  this  act,  until  a  railroad  company  has  been  duly  organized  ac- 
cording to  the  requirements  of  the  general  railroad  law  for  the  purpose  of  con- 
structing the  aforesaid  described  railroad,  and  the  written  assent  of  two-thirds 
of  the  resident  persons  taxed  in  said  town,  as  appearing  on  the  assessment  roll 
of  such  town  made  next  previous  to  the  time  such  money  may  be  borrowed, 
shall  have  been  obtained  by  such  supervisor  and  commissioners,  or  some  one  or 
more  of  them,  and  filed  in  the  clerk's  office  of  Cayuga  county,  together  with 
the  affidavit  of  such  supervisor  or  commissioners,  or  any  two  of  them,  attached 
to  such  statement,  to  the  effect  that  the  persons  whose  written  assents  are 
thereto  attached  and  filed  as  aforesaid  comprise  two-thirds  of  all  the  resident 
tax-payers  of  said  town  on  its  assessment  roll  next  previous  thereto." . 

The  second  section  we  also  quote,  as  follows,  so  far  as  is  needful :  ^'  Seo.  2. 
It  shall  be  lawful  for  the  supervisor  and  commissioners  of  any  town  in 
said  county,  on  obtaining  and  filing  such  assent,  as  provided  in  the  first  sec- 
tion, to  subscribe  for  and  take  in  the  name  of  and  for  said  town  such  a  number 
of  shares  of  the  capital  stock  of  such  company  as  shall  or  may  be  organized 
for  the  purpose  of  constructing  the  aforesaid  described  railroad  or  railroads, 
as  will  be  equal  to  the  amount  of  the  bonds  executed  under  the  authority  of 
this  act." 
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The  tenth  section  made  it  the  doty  of  the  electors  of  the  toivn  to  elect  at 
the  next  annual  town  meeting  two  commissioners  to  act  in  conjunction  with 
the  town  supervisor  in  carrying  into  effect  the  provisions  of  the  act.  At  the 
time  when  this  act  was  passed,  so  far  as  it  appears,  there  was  no  organized 
company  in  existence  with  power  to  build  such  a  railroad  as  the  act  described; 
but  on  the  23d  of  August  next  following,  articles  of  association  of  such  a  com- 
pany, organized  under  the  general  railroad  laws  of  the  state,  for  the  purpose  of 
constructing  a  railroad  from  Lake  Ontario  to  the  Cayuga  &  Susqudhanna  Hail- 
road,  passing  through  Auburn  and  Scipio,  were  filed  in  the  office  of  the  secretary 
of  state.  Subsequently  to  the  formation  of  this  company,  the  supervisors  and 
assessors  of  the  town  obtained  a  written  assent  of  three  hundred  and  one  resi- 
dents and  taxables  of  the  town  appearing  on  the  assessment  roll  for  the  year 
1852,  and  on  the  8th  of  December,  1852,  two  of  the  assessors  made  oath  that 
the  persons  whose  written  assents  were  attached  thereto  comprised  two-thirds 
of  all  resident  tax-payers  of  the  town  of  Scipio  on  the  assessment  roll  thereof 
for  the  year  1852.  These  assents  and  the  affidavit  indorsed  thereon  were  filed 
in  the  clerk's  office  of  Cayuga  county  on  January  11, 1853.  On  the  1st  of 
March,  1853,  two  railroad  commissioners  were  duly  elected  for  the  town,  and  on 
the  16th  of  May  next  following  they,  together  with  the  supervisor,  in  the  name 
and  for  the  town,  subscribed  upon  the  books  of  the  said  railroad  company  for 
five  hundred  shares,  of  $50  each,  of  its  capital  stock.  On  the  20th  of  the 
same  month  they  executed  by  their  official  signatures  the  twenty-five  notes  in 
suit,  payable  to  bearer.  Eight  of  them  were  sold  by  the  commissioners  to 
Slocnm  Rowland  at  par,  and  the  proceeds  of  the  sale  were  paid  to  the  railroad 
company  on  account  of  the  stock  subscription,  the  commissioners  taking  from 
the  company  for  the  town  a  certificate  for  the  five  hundred  shares  of  stocks, 
which,  so  far  as  it  appears,  the  town  now  holds.  To  this  extent  money  was 
borrowed  upon  the  bonds  and  paid  over  in  accordance  with  the  statute.  How- 
land  also  bought  the  remaining  seventeen  bonds  from  the  railix>ad  company,  to 
which  they  had  been  delivered  by  the  railroad  commissioners  under  an  arrange- 
ment we  shall  uotice  hereafter,  and  the  company  indorsed  the  certificate  of 
stock  as  full  paid.  It  is  out  of  these  facts  that  the  principal  questions  involved 
in  the  case  arise. 

§  1041.  In  assenting  to  a  municipal  subscription  for  stocky  it  is  not  necessary 
that  voters  should  ^^ express  the  railroad^^  hy  its  corporate  naftie. 

It  is  contended  by  the  plaintiff  in  error  that  the  bonds  were  unauthorized, 
because,  as  it  is  alleged,  the  written  assent  of  the  tax-payers  did  not  conform 
in  substance  or  meaning  to  the  requirement  of  the  statute,  in  that  it  did  not 
"express  the  railroad  corporation  to  which  the  moneys  to  be  borrowed  by  tho 
town  should  be  paid."  We  thiiik  this  position  is  quite  untenable.  The  identi- 
fication of  the  company  in  the  written  assent  is  as  perfect  as  it  would  have 
been  had  it  been  describsd  by  its  corporate  name.  The  statute  did  not  require 
that  the  tax-payers  should  "express"  (that  is,  designate)  the  company  by  its 
name.  Any  mode  of  description  that  designated  it  was  sufficient.  The  assent 
authorized  the  commissioners  to  pay  the  money  borrowed,  for  which  the  bonds 
were  to  be  given,  "to  the  president  and  directors  of  a  railroad  company  organ- 
ized according  to  the  requirements  of  the  general  railroad  laws  for  the  purpose- 
of  constructing  a  railroad  connecting  Lake  Ontario  with  the  Susquehanna  & 
Cayuga  Railroad,  and  passing  through  the  city  of  Auburn."  This  was  in  strict 
conformity  with  the  description  given  in  the  statute.  It  fitted  exactly  the 
company  organized  in  August,  1852,  and  there  cannot  be  a  doubt  that  the 
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assent  was  intended  to  designate  that  company.  There  was  no  other  company 
in  existence  to  which  the  description  could  apply.  Unless,  therefore,  the  word 
^express,"  as  nsed  in  the  statute,  was  intended  to  convey  some  other  meaning 
than  ^de^eribed^^  or  ^^ designaied^^  (which  can  be  maintained  with  no  show 
of  reason),  the  assent  in  form  was  all  that  was  required  for  authority  to  issue 
the  bonds. 

§  1043.  Mtmieipal  bonda  are  not  void  because  thsy  were  not  ieevsd  until  after 
the  assessment  roll  of  the  year  on  which  they  were  founded  had  ^^  spent  itsforce!^ 
A  second  position  taken  by  the  plaintiff  in  error  is  that  all  the  bonds  except 
three  are  void,  because  they  were  issued  after  the  assents  of  the  tax-payers  as 
appearing  on  the  assessment  roll  of  the  town  for  the  year  1852  had  spent  their 
force  and  ceased  to  be  authority.    This  is  founded  upon  the  phraseology  of  the 
statute,  which  requires  as  a  prerequisite  to  any  action  by  the  commissioners 
that  the  written  assent  of  two-thirds  of  the  resident  persons  taxed  in  said  town, 
as  appearing  on  the  assessment  roll  made  next  previous  to  the  time  such  money 
may  be  borrowed,  shall  be  obtained,  verified,  and  filed  in  the  cleric's  office. 
Becalling  the  facts,  heretofore  stated,  the  written  assent  of  the  required  number 
of  tax-payers  on  the  assessment  roll  of  1852  was  obtained  and  verified,  and  it 
was  filed  on  the  11th  of  January,  1853.    Then  the  authority  to  isspe  the  bonds, 
borrow  the  money,  subscribe  for  the  stock  and  elect  railroad  commissioners 
became  perfect.    The  town  did  elect  railroad  commissioners  on  the  1st  of 
March,  1858,  the  subscription  for  the  stock  of  the  company  was  made,  a  debt 
of  $25,000  therefor  was  incurred,  and  the  bonds  or  notes  for  an  equal  amount 
were  executed,  and  at  least  some  of  them  were  sold  at  par  and  the  proceeds  of 
the  sale  were  paid  on  account  of  the  subscription,  all  before  any  new  assessment 
roll  could  be  completed  and  before  the  law  required  any  to  be  made.     For  all 
this  there  was  complete  authority.    Everything  Imd  been  done  which  was  re- 
quired to  authorize  the  creation  of  the  indebtedness  to  the  railroad  company. 
Did  the  legislature  intend  that  after  the  town  had  lawfully  created  a  debt  and 
lawfully  execoted  bonds  with  which  to  borrow  the  money  necessary  to  pay  it 
(bonds  confessedly  authorized  at  the  time  when  they  were  made),  the  bonds  should 
become  void  if  the  money  could  not  be  borrowed  within  two  months  and  a  half, 
or  between  May  20  and  August  1,  1853?    Did  it  intend  thus  to  leave  the  debt 
in  existence,  and  at  the  same  time  to  take  away  the  power  to  provide  means 
for  its  payment?    Buch  a  construction  of  the  act  would  be  most  unreasdnable. 
It  woald  be  standing  upon  the  letter  and  ignoring  the  spirit  of  the  statute.    It 
would  be  closing  our  eyes  to  the  only  substantial  reason  for  requiring  the  assent 
of  two-thirds  of  the  resident  tax-payers  before  the  commissioners  could  exert 
the  power  given  to  them  by  the  legislature.    That  was  to  ascertain  whether 
the  tax-payers  would  consent  to  the  creation  of  a  town  liability,  not  to  ascertain 
bow  or  when  the  debt,  when  incurred,  should  be  evidenced.    The  substance  of 
the  power  was  the  creation  of  a  town  debt.    All  the  rest  was  formal.    The  leg- 
islature, it  may  be  admitted,  did  not  intend  that  the  power  conferred  upon  the 
railroad  commissioners  should  continue  indefinitely.    Hence  the  assent  of  two- 
thirds  of  the  taxable  residents  as  appearing  on  the  assessment  roll  made  next 
prevtoas  to  the  borrowing  of  the  money  was  required.    But  evidently  by  this 
was  meant  that  the  assent  should  be  given  by  the  tax-payers  appearing  on  the 
roll   made  next  before  any  debt  of  the  township  should  be  incurred.     It  was 
protection  against  a  town  debt  that  was  intended,  rather  than  protection  against 
the  form  of  the  debt  or  the  shape  it  might  assume  after  it  had  been  incurred  or 
when  the  security  for  it  should  be  given.    Two  distinct  powers  were  given  by 
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the  statute,  each  dependent  for  its  exercise,  though  not  for  its  creation,  npon 
the  prior  consent  of  the  taxables.  The  one  was  described  by  the  first  section. 
It  was  to  borrow  money  and  execute  bonds  therefor,  paying  over  the  money 
borrowed  to  a  railroad  company  to  be  expended  in  grading,  constructing  and 
maintaining  its  road.  This  section  made  no  reference  to  a  subscription  for  the 
stock  or  to  a  debt  directly  to  the  railroad  company. 

But  the  second  section  authorized  a  subscription  to  the  capital  stock  and  the 
consequent  assumption  of  a  legal  liability  to  the  company,  equal  to  the  amount 
of  the  bonds  issued,  which  might  be  discharged  afterwards  by  levying  a  tax,  or 
by  borrowing  money,  giving  bonds  therefor,  and  paying  it  over.  Ifothing  in 
the  act  postponed  a  subscription  for  stock  until  the  money  to  pay  for  it  could 
be  borrowed.  This  debt  was  incurred  before  the  assessment  roll  of  1853  had 
any  existence.  The  right  to  incur  it  when  it  was  incurred  was,  therefore,  com- 
plete. The  exercise  of  the  power  was  warranted  by  the  written  assent  filed. 
For  these  reasons  we  think  the  instruments  sued  upon  are  not  invalid,  because 
they  were  not  issued  until  after  August  1,  1853,  when  the  assessment  roll  for 
that  year  was  by  law  required  to  be  completed. 

§  1043.  Under  the  laws  of  New  York  and  the  decisions  of  its  highest  courtSy 
it  is  not  com/petent  for  a  municipal  body  to  exchange  bonds  direcUy  for  railroad 
stock. 

The  only  other  question  raised  by  the  assignments  of  error,  and  by  the  numer- 
ous exceptions,  is  whether  the  circuit  court  erred  in  refusing  to  rule,  as  requested 
by  the  defendant,  that  the  plaintiff  could  not  recover  for  the  last  seventeen 
bonds,  because,  instead  of  having  been  issued  for  money  borrowed,  they  were 
issued  directly  to  the  railroad  company  in  exchange  for  its  stock.  This  objec- 
tion has  no  application  to  the  first  eight  bonds,  numbered  from  1  to  8  inclusive. 
They  were  sold  at  par,  and  the  proceeds  were  paid  over  to  the  company.  This 
was,  as  we  have  said,  a  substantial  borrowing.  The  facts  respecting  the 
remaining  seventeen,  as  they  appear  in  the  record,  may  be  thus  summarized: 

On  the  7th  of  January,  1854,  the  railroad  company  received  from  the  "  rail- 
road commissioners  "  of  the  town  the  seventeen  bonds,  nominally  at  par,  and 
indorsed  '^  full  paid  "  on  the  certificate  of  stock,  which  the  town  had  previously 
taken,  and  upon  which  $8,000,  the  proceeds^  of  the  first  eight  bonds,  had  been 
paid.  This  arrangement  was  accompanied  by  a  written  understanding  that  the 
company  might  at  any  time  within  eight  months  from  October  11,  1853,  rede- 
liver the  bonds,  or  any  part  of  them,  to  the  town,  and  reduce  the  amount  of 
credit  on  the  certificate  accordingly ;  and  that  if  the  company  should  sell  the 
bonds  for  more  than  par,  it  should  account  to  the  town  for  the  excess,  but  that 
the  town  might  at  any  time  within  the  said  eight  months,  and  prior  to  the  sale 
of  the  bonds  by  the  company,  have  the  right  to  demand  the  redelivery  thereof 
on  payment  to  the  company  of  the  par  value.  The  bonds  were  never  rede- 
livered, nor  were  they  demanded.  Some  time  after  January  7,  1854  (when 
does  not  exactly  appear),  Slocum  Howland  bought  the  seventeen  bonds  from 
the  railroad  company,  with  notice  that  money  had  not  been  borrowed  upon 
them,  but  that  they  had  been  transferred  by  the  town  supervisor  and  railroad 
commissioners,  or  one  or  more  of  them,  in  the  first  instance  to  the  company  in 
exchange  for  its  stock.  What  Howland  paid  for  them,  whether  the  company 
obtained  their  full  par  value,  is  not  proved. 

Howland  held  the  bonds  until  1874,  after  they  became  due,  when  he  sold 
them  to  the  plaintiff,  taking  his  note  for  the  whole  price,  and  that  note  remains 
unpaid.    Neither  Howland,  therefore,  nor  Wright,  the  purchaser  from  him^ 
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stands  in  the  position  of  a  hona  fide  purchaser  without  notice  of  the  exchange 
of  the  bonds  for  stock.     Had  either  of  them  been  such  a  purchaser,  the  plaint- 
iff's right  to  recover  could  not  be  gainsaid.     But  the  question  now  is,  whether 
the  fact  that  the  bonds  were  not  issued  for  borrowed  money,  but  were  ex- 
changed for  stock  of  the  railroad  company,  is  a  defense  for  the  town  against  a 
holder  who,  when  he  purchased,  had  notice  of  the  manner  of  their  issue.    Were 
the  question  an  open  one,  it  would  seem  that  it  ought  not  to  be  a  defense.    It 
might  be  regarded  as  a  fair  presumption  that  the  bonds  were  sold  to  Rowland 
for  not  less  than  their  par  value,  and  that  the  company  received  their  full 
amount  in  money ;  or  the  transaction  might  be  regarded  as  practically  a  bor- 
rowing of  the  money  by  the  town  through  the  agency  of  the  railroad  company. 
So  far  as  discharging  the  debt  of  the  town  for  its  stock  subscription  is  con- 
cerned, and  so  far  as  relates  to  obtaining  a  full-paid  certificate,  the  transaction 
is,  in  legal  effect,  the  same  as  if  the  money  had  been  borrowed  by  the  town 
directly  and  paid  over  to  the  company.    And,  if  it  had  appeared  affirmatively 
that  Howland  had  paid  the  full  face  of  the  bonds  and  interest,  without  any  dis- 
coant,  when  he  bought,  every  object  which  the  statute  could  have  had  in  view 
in  enacting  that  it  should  be  lawful  for  the  town  officers  to  borrow  on  the 
credit  of  the  town  a  limited  amount  of  money  and  pay  it  over  to  the  railroad 
company,  executing  town  bonds  therefor,  would  have  been  accomplished.    In 
Gould  V.  Town  of  Sterling,  23  N.  Y.,  466,  it  was  said  by  Selden,  J.,  when  speak- 
ing of  a  transaction  like  that  we  have  now  under  consideration,  where  there 
had  been  an  exchange  of  town  bonds  for  railroad  stock,  '^  if  what  was  done 
was  the  same  in  effect  as  if  the  money  had  been  borrowed  and  paid  over  to 
the  railroad  company,  the  difference  in  form  would  not  be  material."    Such  a 
case,  however,  is  not  presented  by  this  record. 

The  statute  prescribed  the  manner  in  which  the  power  it  conferred  should  be 
exercised.     The  town  was  at  liberty  to  subscribe  for  stock,  but  if  bonds  were 
used  to  pay  for  it  the  mode  of  use  was  directed  to  be  borrowing  money  with 
them  and  paying  the  money  to  the  railroad  company.    It  is  quite  conceivable 
that  the  purpose  of  such  a  direction,  instead  of  allowing  an  exchange  of  the 
bonds  for  the  stock  taken,  was  that  the  railroad  company  might  obtain  an 
amount  of  money  equal  to  the  amount  of  the  bonds.    This  was  important  to> 
the  company,  to  the  town  as  a  stockholder,  and  to  the  public  as  interested  in 
the  projected  railway.    If  the  bonds  might  be  delivered  directly  to  the  com- 
pany in  payment  of  the  stock,  it  might  sell  them  at  a  discount.    Thus  it  would 
fail  to  obtain  the  assistance  in  building  its  road  which  the  legislature  contem- 
plated it  should  have.    Its  stock  would  be  practically  sold  for  less  than  par, 
and  it  would  not  be  worth  as  much  to  the  town  as  it  would  be  had  all  the 
money  for  which  the  bonds  were  given  come  into  the  company's  treasury* 
Whether  such  were  the  motives  that  induced  the  peculiar  phraseology  of  the 
statute  or  not,  the  highest  court  of  Kew  York  has  repeatedly  construed  it  as 
prescribing  the  manner  in  which  the  bonds  might  be  used  or  issued,  and  as 
denying  the  power  to  exchange  them  directly  with  the  railroad  company  for 
the  stock  taken  by  the  town.    These  decisions  have  been  constructions  of  the 
identical  statute  we  have  now  under  consideration,  and  by  which  the  bonds 
now  in  suit  are  alleged  to  have  been  issued.    The  construction  given  by  the 
state  coart  must,  therefore,  be  our  guide.     Starin  v.  Town  of  Qenoa,  23  N.  Y.,. 
439,  was  a  suit  for  interest  upon  town  bonds  made  under  the  act.    They  had 
been  exchanged  with  a  railroad  company  for  capital  stock  taken  for  the  town, 
and  the  exchange  was  accompanied  by  the  same  agreement  as  that  made  be- 
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tween  the  town  and  company  in  the  present  case.  The  plaintiff  was  a  par* 
chaser  from  the  railroad  company,  with  knowledge  that  it  had  received  the 
bonds  in  payment  of  stock.  In  these  respects  the  case  was  exactly  like  the 
present.  The  court  of  appeals  ruled  that  iesuing  the  bonds  by  exchanging 
them  for  the  oompan}^'s  stock  was  not  an  execution  of  the  power  and  authority 
granted  by  the  statute,  but  an  appropriation  of  them  in  a  manner  not  contem- 
plated by  the  legislature,  or  by  the  tax-payers'  assent.  The  court  said :  ^  It 
was  evidently  the  intention  of  the  act  tiiat  money  should  be  raised  and  paid 
over  to  aid  in  the  construction  of  a  railroad,  and  no  color  is  given  to  the  idea 
or  position  that  the  credit  merely  of  any  town  should  be  given,  through  and 
by  which  money  might  be  raised."  They  therefore  held  that  the  bonds  were 
issued  without  authority,  and  as  the  railroad  company  received  them  on  a  con- 
sideration not  authorized,  it  was  chargeable  with  a  knowledge  of  Uieir  inva- 
lidity, and  it  never  could  have  enforced  them.  It  was  further  ruled  that  the 
plaintiff  stood  in  no  better  position;  that  having  purchased  with  notice  of  the 
manner  in  which  they  had  been  issued,  he  was  not  a  bona  fde  holder.  Gould 
V.  Town  of  Sterling,  23  N.  Y.,  456,  is  a  similar  case,  and  tiie  ruling  of  the 
court  was  the  same.  In  The  People  v.  Mead,  24  id.,  114,  we  find  a  iieassertion 
of  the  invalidity  of  bonds  first  negotiated  by  exchanging  them  for  stock  of  the 
railroad  company.  The  opinion  was  delivered  by  Denio,  J.  It  was,  however, 
said  that  a  hona  fide  holder,  who  had  no  knowledge  that  the  railroad  company 
had  received  the  bonds  in  payment  for  the  stock  taken  for  the  town,  would  not 
be  liable  to  the  defense  which  existed  against  the  railroad  company.  Horton 
V.  Town  of  Thompson,  71  id.,  513,  is  another  case  in  which  the  court  of  appeals 
gave  the  same  construction  to  another  similar  .statute,  holding  that  bonds  ex- 
changed for  stock  were  unlawfully  issued,  and  that  a  purchaser,  with  knowledge 
that  they  had  been  thus  issued,  could  not  enforce  them. 

It  thus  appears  to  be  the  settled  construction  given  by  the  courts  of  New 
York  to  the  act  under  which  the  bonds  now  in  suit  were  issued,  and  to  other 
similar  acts,  that  they  do  not  authorize  an  exchange  of  bonds  for  shares  of 
the  capital  stodc  of  railroad  companies,  and  that  a  purchaser  who  had  notice 
at  the  time  of  his  purchase  that  such  a  disposition  of  the  bonds  was  made  by 
the  town  oflicers  or  railroad  commissioners,  cannot  recover  in  a  suit  brought 
upon  them.  We  find  no  decision  of  the  court  of  appeals  that  is  in  conflict  with 
what  was  ruled  in  the  cases  we  have  cited,  or  which  weakens  their  authority, 
and  as  they  are  constructions  of  a  state  statute  we  are  constrained  to  follow 
them.  Gould  v.  Town  of  Oneonta,  71  If.  Y.,  298,  to  which  we  have  been  re- 
ferred, presented  an  entirely  different  question.  A  statute  enacted  in  1859  had 
authorized  the  transfer  of  the  bonds  directly  to  the  railroad  company  in  pay- 
ment of  the  stock. 

Our  conclusion,  then,  is  that  the  circuit  court  erred  in  declining  to  instruct 
the  jury,  as  requested,  substantially,  that  upon  the  facts  proven  in  the  ca&e 
(and  not  contradicted)  the  plaintiff  was  not  entitled  to  recover  upon  any  of  the 
seventeen  bonds,  because  the  supervisor  and  commissioners  did  not  issue  them 
for  borrowed  money,  but  transferred  them  to  the  railroad  company  in  payment 
of  the  stock  subscription.  We  find  no  other  error  in  the  record.  The  judg- 
ment will  be  reversed  and  the  cause  remanded  for  a  new  trial;  and  it  is  so 
ordered. 

Justices  Cliffobd  and  Swatke  dissented. 
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COUNTY  OF  WEU30N  v.  NATIONAL  BANK:. 
(18  Otto,  770-779.    1880.) 

IEIbbob  to  U.  S.  Circuit  Court,  Middle  District  of  Tennessee- 
Opinion  by  Mb.  Jdbticb  Woods: 

Statemeict  of  Facts. — On  December  16, 1867,  the  legislature  of  the  state  of 
Tennessee  passed  "  An  act  to  incorporate  the  Lebanon  &  Gallatin  Railway,  and 
for  other  purposes."  Section  3  of  the  act  provided  that  the  twenty-six  persons 
named  in  section  1  should  select  by  ballot  five  of  their  number  to  open  books 
for  subscription  to  the  stock  of  the  Lebanon  &  Gallatin  Railway  Company,  and 
to  apply  to  counties  and  municipalities  for  subscriptions  thereto.  Section  4 
declared  that  such  subscriptions  might  be  payable  in  county  and  municipal 
bonds. 

Section  19  declared  as  follows :  ^  The  fire  commissioners  provided  for  in  the 
third  section  may  apply  to  the  county  courts  of  Sumner  and  Wilson  counties, 
and  to  the  corporate  authorities  of  the  towns  of  Lebanon  and  Gallatin,  for  sub- 
scription to  the  capital  stock  of  the  company,  payable  in  the  bonds  of  said 
counties  and  towns,  running  not  less  than  ten  nor  more  than  thirty  years,  bear- 
ing six  percent,  interest,  payable  semi-annually,  and  upon  said  application  being 
made  in  writing  the  county  courts  and  corporate  authorities  shall  cause  an  elec- 
tion to  be  held  under  the  laws  now  in  force  regulating  elections  for  county  and 
corporate  officers,  first  causing  thirty  days'  notice  of  the  day  of  such  election, 
the  amount  of  stock  to  be  subscribed,  for  what  purpose,  and  how  and  when 
payable,  to  be  given  as  required  in  county  and  corporate  elections." 

Section  35  declared  ^^  that  the  provisions  of  chapter  3,  article  3,  of  the  code 
[of  Tennessee]  shall  be  in  force,  and  said  company  shall  have  the  benefit  of 
the  same  except  so  far  as  modified  or  changed  by  this  act."  These  provisions 
were  by  section  40  extended  to  the  Tennessee  &  Pacific  Eailroad  Company. 

Chapter  3,  article  3,  of  the  code  of  Tennessee  provides  as  follows: 

'^  Sbc  1142.  Any  county  .  .  .  may  subscribe  to  stock  to  an  amount  not 
exceeding  in  the  aggregate  one-fifteenth  of  its  taxable  property,  nor  more  than 
$1,000,000,  in  railroads  running  to  or  contiguous  thereto,  upon  the  following 
terms  and  conditions. 

"  Sbc.  1143.  The  approbation  of  the  legal  voters  of  the  county  .  •  .  to 
the  proposed  subscription  must  be  first  obtained  by  election  hdld  by  the  sheriff 
in  the  usual  way  in  which  popular  elections  are  held. 

"  Sbc.  1144.  The  election  may  be  ordered  by  the  county  court  upon  the  ap- 
plication in  writing  of  the  commissioners  appointed  to  open  subscription  books, 
for  the  stock  of  such  road,  or  of  the  board  of  directors  if  the  company  is  organ- 
ized. 

^^  Sbo.  1145.  Before  such  application  can  be  made,  the  entire  line  of  the  road 
in  which  the  stock  is  proposed  to  be  taken  shall  be  surveyed  by  a  competent 
engineer,  and  substantially  located  by  designating  the  termini  and  approxi- 
mating the  general  direction  of  the  road,  and  an  estimate  of  the  grading,  em- 
bankment and  masonry  made  by  the  engineer  under  oath,  and  filed  with  the 
application." 

'^  Sec.  1149.  The  money  raised  under  the  provisions  of  this  article  shall  be 
expended  within  the  county  in  which  such  stock  is  taken,  or  as  near  thereto  as 
practicable. 

^^  Sea  1150.  As  soon  as  the  stock  is  subscribed  it  is  the  duty  of  the  county 
court  to  levy  a  tax  upon  the  taxable  property,  privileges,  and  persons  liable  by 
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law  to  taxation  within  the  coanty,.suflQicient  to  meet  the  instalments  of  sub- 
scription as  made  and  the  cost  and  expenses  of  collection,  which  tax  shall  be 
levied  and  collected  like  other  taxes. 

"Sec.  1161.  The  revenue  collector  or  any  other  person  may  be  appointed  by 
the  county  authorities  to  collect  the  railroad  tax,  who  shall  first  give  bond  with 
good  security  in  double  the  amount  of  the  instalment  proposed  to  be  received, 
payable  to  the  state  and  conditioned  to  discharge  the  duties  of  the  office  and 
faithfully  collect  and  pay  over  to  the  railroad  company  such  railroad  tax." 

The  suit  was  brought  by  the  Third  National  Bank  of  Nashville,  Tennessee, 
upon  two  hundred  and  ninety-four  bpnds  for  $50  each,  issued,  as  the  plaintiff 
claimed,  by  the  county  of  Wilson  under  authority  of  the  laws  above  cited.  The 
bonds  were  all  of  the  same  tenor  and  effect.  The  following  is  a  copy  of  one  of 
them: 

"UNirKD  States  of  America. 

"  State  of  Tennessee.  County  of  Wilson, 

"  SrX-PEE-OENT.   BOND. 

"  Subscription  to  the  Tennessee  <b  Pacific  Railroad  Company. 

"  Know  all  men  by  these  presents,  that  the  county  of  Wilson,  in  the  state  of 
Tennessee,  is  indebted  to  the  Tennessee  <&  Pacific  Eailroad  Company,  or  the 
holder  hereof,  if  this  bond  is  transferred  by  the  signature  of  the  president  of 
fiaid  company,  at  the  office  of  the  treasurer  of  said  county,  in  the  city  of  Leb- 
anon, on  the  1st  day  of  January,  1879,  with  interest  thereon  at  the  rate  of  six 
per  cent,  per  annum,  on  the  1st  day  of  January  and  July  ensuing  the  date 
hereof,  until  the  principal  sum  is  paid,  upon  the  presentation  and  surrender  of 
the  interest  warrants  hereto  attached  at  the  said  office  of  the  treasurer  of 
Wilson  county,  state  of  Tennessee, —  this  being  one  of  a  series  of  bonds,  in  all 
amounting  to  $300,000,  issued  for  stock  in  the  Tennessee  &  Pacific  Railroad 
Company. 

''  In  testimony  whereof,  the  county  judge  of  said  county  hereunto  sets  his 
name  and  causes  the  seal  of  the  said  county  of  Wilson  to  be  affixed,  with  the 
attestation  of  the  clerk  of  said  county,  this  1st  day  of  January,  1869. 

"  W.  H.  GooDwm,  Judge  County  Court. 

"  J.  S.  McClain,  Clerk." 

The  bonds  were  indorsed  as  follows: 

"  For  value  received,  this  bond  is  transferred  to  bearer. 

"  Geo.  Mauey,  President  Tenn.  &  Pacific  R  R  Co." 

The  defendant  demurred  to  the  declaration.  The  grounds  of  demurrer  were 
first,  because  the  court  had  no  jurisdiction  of  the  case ;  and  second,  because  no 
right  of  action  on  said  bonds  was  shown  by  the  declaration  to  have  accrued  to 
the  plaintiff.  The  demurrer  was  overruled.  The  defendant  thereupon  filed 
twelve  pleas.  Demurrers  were  filed  to  all  of  them,  and  were  sustained  as  to 
the  fourth,  fifth,  sixth,  seventh,  eighth,  ninth  and  tenth,  and  overruled  as  to 
the  others.  The  ninth  plea,  upon  which  the  defendant  specially  relied,  and 
which  contains  the  substance  of  all  the  other  pleas  to  which  the  demurrer  was 
sustained,  reads  as  follows : 

"  And  for  a  further  plea  to  said  first  count  in  plaintiff's  declaration,  defend- 
ant says  that,  before  application  was  made  by  any  authorized  commissioners,, 
or  by  the  president  and  directors  of  the  Tennessee  &  Pacific  Eailroad  Com- 
pany, to  the  county  court  of  said  county  of  Wilson  to  order  an  election  to 
i>btain  the  approbation  of  the  legal  voters  of  said  Wilson  county  to  any  pro- 
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posed  subscription  of  stock  in  said  company,  no  survey  of  the  entire  line  of 
said  road  had  been  made  by  a  competent  engineer,  and  the  said  road  had  not 
been  substantially  located  by  designating  the  termini  thereof  and  approximat- 
ing the  general  direction  thereof,  and  no  estimate  of  the  grading,  embankment 
and  masonry,  by  a  competent  engineer,  of  the  entire  road  had  been  made,  and 
of  all  said  facts  the  plaintiff  had  actual  notice  when  it  obtained  the  said  bonds ; 
and  it  does  not  appear  upon  the  face  of  said  bonds,  or  any  of  them,  upon  what 
authority  they  were  executed  and  delivered  to  the  said  company  other  than 
that  of  the  ministerial  oflScers  whose  signatures  appear  thereto;  and  this  defend- 
ant is  ready  to  verify."  The  ground  of  demurrer  to  this  plea  was  that  it  was 
virtually  the  plea  of  non  eat  factum  and  was  not  sworn  to. 

Upon  the  trial  of  the  case  the  plaintiff  offered  in  evidence  the  bonds  on 
which  the  suit  was  brought,  and  proved  their  execution  by  the  officer  whose 
official  signature  was  appended  to  them,  and  by  the  impression  on  them  of  the 
county  seal,  and  proved  the  indorsement  of  them  by  George  Maury,  the  presi- 
dent of  the  Tennessee  &  Pacific  Bailroad  Company.  The  plaintiff  also  read 
the  acts  of  the  legislature  of  Tennessee  above  mentioned,  and  rested.  There- 
upon the  defendant  introduced  one  Falconett,  who  testified  that  he  was  engi- 
neer of  the  Tennessee  &  Pacific  Eailroad  Company;  that  as  such  be  had  made 
an  experimental  survey  of  the  entire  line  of  the  road  from  Nashville  to  Knox- 
ville  before  any  application  was  made  to  the  county  to  order  an  election,  as 
provided  by  the  statute,  to  determine  whether  it  should  subscribe  to  the  capital 
stock  of  the  company ;  and,  if  so,  on  what  terms  the  subscription  should  be 
made;  that  the  survey  of  one  hundred  and  eighty-one  miles  was  not  final,  but 
that  by  it  the  line  was  substantially,  and  the  main  points  of  said  road  definitely, 
located,  and  an  approximate  estimate  of  the  cost  of  the  road  made;  that  he 
afterwards  had  located  finally  and  definitely  about  one-half  of  the  entire  line, 
and  made  a  report  thereof  to  the  directors  of  the  company.  It  was  after  this 
report  that  application  was  made  to  the  defendant  as  per  statute  in  that  case 
made  and  provided  to  order  an  election  and  subscribe  stock,  etc.,  for  the  pay- 
ment of  which  the  bonds  sued  on  were  issued.  The  plaintiff  proved  in  rebut- 
tal the  payment  of  interest  on  the  bonds  by  the  county  for  several  years.  This 
was  all  the  evidence  in  the  case. 

The  court  charged  the  jury  as  follows:  ^^  1.  That  the  defendant  county  had 
legislative  authority  to  issue  the  bonds  declared  on,  upon  the  conditions  pre- 
scribed in  the  acts  having  reference  to  the  matter,  and  that  if  the  jury  find, 
from  the  evidence  adduced  in  the  case,  that  said  bonds  had  been  issued  by  the 
county  judge  and  clerk  as  alleged  and  verified  by  the  county  seal,  and  that 
plaintiff  was  a  hona  fide  holder  for  value  without  notice;  that  the  same  was 
issued  by  virtue  of  an  election  ordered  and  held  before  a  final  and  definite  sur- 
vey and  location  of  the  line  of  said  road  had  been  made,  the  same  would  be 
valid  in  the  plaintiff^s  hands,  and  the  jury  ought  to  find  a  verdict  against  de- 
fendant." '*2.  That  if  the  evidence  of  Falconett  were  true,  the  condition 
contained  in  the  acts  aforesaid,  requiring  a  survey  and  location  of  the  line  of 
said  road,  and  an  estimate  of  the  cost  thereof  made  before  an  election  to  de- 
termine whether  the  county  should  subscribe  stock  in  said  railroad,  etc.,  could 
be  lawfully  ordered  and  held,  had  Been  substantially  complied  with,  and  there 
tvas  nothing  in  Falconett's  testimony  militating  against  plaintiff^s  right  to 
recover." 

The  jury  found  a  verdict  for  the  plaintiff,  on  which  judgment  was  rendered. 
To  reverse  this  judgment  this  writ  of  error  is  brought.    The  plaintiff  in  error 
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claims  that  it  is  apparent  on  the  face  of  the  declaration  that  the  circuit  court 
W€ts  without  jurisdiction  because  both  the  parties  were  citizens  of  the  state  of 
Tennessee. 

§^  1044.  Circuit  courts  of  the  U9iited  States  have  jxtrisdictionr  in-  cases  in 
which  national  ba7iks  are  parties. 

Section  629  of  the  Ee  vised  Statutes  of  the  United  States  declares  that  the 
circuit  courts  shall  have  original  jurisdiction  as  follows:  .  .  .  ^^  Tenth.  Of  all 
suits  by  or  against  any  banking  association  established  in  the  district  in  which 
the  court  is  held,  under  any  law  providing  for  national  banking  associations." 
This  section  gives  the  circuit  courts  jurisdiction  of  suits  brought  by  or  agamst 
a  national  bank,  without  regard  to  tho  citizenship  of  the  parties,  and  it  has 
been  so  held  by  this  court.  Kennedy  v.  Gibson,  8  Wall.,  498  (Banxs^  §§  6-12). 
The  jurisdiction  of  the  circuit  court  was,  therefore,  clear. 

§  1 045.  Bonds  payable  to  a  company  "  or  order  "  {or  equivalent  eai^ressian) 
are  negotiable  paper. 

It  is  next  claimed  that  the  bonds  sued  on  were  not  negotiable  paper,  and 
that,  therefore,  the  plaintiff  below  showed  no  right  of  action  in  itself.  In  order 
to  make  a  promissory  note  or  other  obligation,  for  the  absolute  payment  of  a 
sum  certain,  on  a  certain  day,  negotiable,  it  is  not  essential  that  it  should  in 
terms  be  payable  to  bearer  or  order.  Any  other  equivalent  expressions,  demon- 
.  strating  the  intention  to  make  it  negotiable  will  be  of  equal  force  and  validity. 
Com*  Dig.,  Merchant,  F.  5 ;  3  Kent,  Com.,  leot.  44,  p.  77 ;  Chitty,  Bills,  o.  5, 
p.  180  (8th  ed.) ;  Bailey,  Bills,  120  (5th  ed.) ;  Story,  Prom.  Notes,  sea  44.  The 
purpose  of  the  plaintiff  in  error^  that  the  bonds  on  which  the  suit  is  brought 
should  be  n^^tiable,  is  perfectly  clear.  They  are  payable  to  the  railroad,  com- 
pany or  holder  if  the  bond  is  transferred  by  the  signature  of  the  president  of 
the  company.  This  is  equivalent  to  making  the  bonds  payable  to  the  company 
or  order,  provided  the  "  order"  or  indorsement  is  made  by  the  president  of  the 
company.  They  bear  his  indorsement  transferring:  them  to  bearer.  On  what 
grbund  their  negotiability  can  be  denied  it  is  difficult  to  imagine.  They  are  in 
precisely  the  same  plight  as  a  promissory  note  payable  to  order  and  indorsed  in 
blank,  or  to  bearer,  the  title  to  which  passes  by  mere  delivery.  Chitty,  Bills^ 
252,  253  (8th  ed.);  Bayley,  Bills,  c.  1,  sec.  10,  p.  31  (5tii  ed.). 

§  1046.  Party  assigning  error  miist  show  he  was  injured. 

It  is  next  objected  that  the  court  erred  in  sustaining  the  demurrer  of  the 
plaintiff  to  the  fourth^  fifths  sixth,  seventh,  eighth,  ninth  and  tenth  pleas.  It  is 
quite  evident,  however,  from  the  record,  that  all  the  defenses  set  up  in  these 
pleas  were  allowed  to  be  made  under  the  other  pleas,  to  which  the  demurrers 
were  overruled.  Whether  the  court  was  right  or  wrong  in  its  judgment  on  the 
demurrers  is,  therefore,  entirely  immaterial.  ^' There  must  be  some  injury  to 
the  party  to  make  the  matter  generally  assignable  aa  errors"  Greenleaf  t;.  Birth, 
5  Pet.,  132 ;  Randon  v.  Toby,  1 1  How.,  493. 

§  1047.  Wilson  county^  Tennessee^  after  the  prescribed  election  had  been  heldj 
could  lawfully  subscribe  for  railroad  stock. 

It  is  next  alleged  as  error  that  the  court  instructed  the  jury  that  the  county 
of  Wilson  had  legislative  authority  to  issue  the  bonds  sued  on,  upon  compliance 
with  the  conditions  prescribed  by  the  law.  *  There  is  certainly  no  express  pro- 
vision in  chapter  3,  article  3,  of  the  code,  which  authorizes  the  issue  of  bonds. 
It  has  been  so  held  by  the  supreme  court  of  Tennessee.  Justices  of  Campbell 
Co.  V.  Knoxville  &  Kentucky  R,  Co.,  6  Cold*  (Tenn.),  598.  The  implication 
against  the  power  to  issue  bonds  is  very  persuasive.    The  act  contemplates  the 

516 


dUBSCRIBING  AND  ISSUING  BONDS.  §  104g. 

payment  of  the  stock  sabscribed  for  in  instalments,  and  provides  the  means  of 
payment,  as  they  fall  due,  by  a  special  tax.  The  bond  of  the  officer  who  col- 
lects this  tax  requires  him  to  pay  it  over  to  the  railroad  company.  If  the  pur- 
pose of  the  act  bad  been  to  authorize  the  payment  of  the  stock  in  bonds,  the 
county,  after  paying  in  bonds,  would  not  have  been  required  to  pay  over  to  the 
railroad  company  the  railroad  tax  ^coUected  to  satisfy  the  bonds.  In  other 
words,  the  county  would  not  have  been  required  to  pay  twice  for  its  stock,-^ 
once  in  bonds  and  once  in  money.  See  Wells  v.  Supervisors,  102  TJ.  S.,  625 
(§§  846-848,  *wpw). 

But  the  act  of  December  16, 1867,  to  incorporate  the  Lebanon  &  Gallatiu 
Eailway  Company,  some  of  the  provisions  of  which  have  been  stated,  clearly 
implies  the  power  in  the  county  authorities  to  subscribe  stock  in  the  Tennessee 
&  Pacific  Railroad  Company,  and  to  issue  bonds  in  payment  therefor.  Sec- 
tion 4  declares  that  subscriptions  to  the  capital  stock  of  the  railroad  company 
may  be  taken  in  county  bonds,  and  section  19  authorizes  the  oomraissioQers 
provided  for  in  section  3  to  apply  for  a  subscription  to  the  capital  stock  of  the 
Tailroad  company,  payable  in  the  bonds  of  the  county,  whereupon  the  county 
authorities  are  required  to  cause  an  election  to  be  held,  first  causing  thirty  days' 
notice  of  such  election,  the  amount  of  stock  to  be  subscribed,  for  what  purpose, 
and  how  and  when  payable,  to  be  given  as  required  in  county  elections.  There 
can  scarcely  be  a  stronger  implication  of  the  power  to  issue  bonds.  What  is 
implied  in  a  statute  is  as  much  a  part  of  it  as  what  is  expressed.  United  States 
V.  Babbit,  1  Black,  55;  Gelpcke  v.  City  of  Dubuque,  1  Wall,  175  (§§  1367-70, 
infra).  We  think,  therefore,  that  the  power  of  the  county,  under  the  act  of 
December  16,  1867,  to  issue  bonds  in  payment  of  stock  taken  by  it  in  the  Ten- 
nessee &  Pacific  Railroad  Company,  is  beyond  question,  and  that  the  circuit 
court  did  not  err  in  saying  to  the  jury  that  such  power  existed. 

Plaintiff  in  error  claims  next  that  there  was  evidence  tending  to  show  that 
the  bonds  in  suit  were  issued  by  virtue  of  an  election  ordered  and  held  before 
a  final  and  definite  survey  and  location  of  the  railroad  had  been  made,  and  that 
the  court  erred  in  instructing  the  jury  that,  if  plaintiff  was  a  bona  Jide  holder 
without  notice  of  that  fact,  the  bonds  would  be  valid  in  his  hands,  and  there 
should  be  a  verdict  against  defendant.  The  charge  was  not  erroneous,  because 
the  law  docs  not  require  that  there  shall  be  a  final  and  definite  survey  and  loca- 
tion of  the  road  before  an  election  is  held  to  decide  whether  or  not  the  county 
shall  subscribe  stock.  Its  requirement  is  that  the  entire  lipe  of  the  road  shall 
be  surveyed  by  a  competent  engineer,  and  substantially  located  by  designating 
the  termini  and  approximating  the  general  direction  of  the  road.  The  evidence 
of  Falconett,  the  engineer,  showed  that  this  had  been  done.  The  law  even 
contemplated  that  this  survey  might  be  made  before  the  railroad  company  was 
organized,  for  it  declared  tlmt  the  application  to  the  county  authorities  to  order 
an  election  might  be  made  by  the  commissioner  appointed  to  open  subscription 
books  for  the  stock  of  such  road,  or  by  the  board  of  directors  if  the  company 
was  organized.  It  would  be  a  strange  enactment,  indeed,  which  should  require 
a  final  and  definite  survey  and  location  of  the  line  of  a  railroad  before  any 
company  had  been  organized  to  construct  it. 

§  1048.  All  that  was  necesmry  as  prdimiiiary  to  a  popular  election  was  an 
estimate  of  the  cost  of  the  road. 

The  next  complaint  of  the  plaintiff  in  error  has  reference  to  the  charge  of 
the  court  to  the  effect  that,  if  the  evidence  of  Falconett,  the  engineer,  were 
true,  the  election  to  decide  whether  the  county  would  subscribe  to  the  stock  of 
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the  railroad  company  was  lawfully  held.  The  contention  seems  to  be  that 
before  an  application  could  be  made  to  the  county  authorities  to  order  an  elec- 
tion to  decide  whether  or  not  the  county  should  subscribe  to  the  stock  of  the 
railroad  company,  an  estimate  in  linear  and  cubic  feet  and  yards  of  the  em- 
bankment,  grading  and  masonry  should  be  made  on  oath  and  filed  with  the 
,^  application.  It  is  asserted  that  no  such  estimate  of  quantity  was  made,  but 
merely  an  estimate  of  the  cost,  and  that  this  was  not  a  compliance  with  the 
law.  We  think  the  circuit  court  gave  a  correct  construction  of  the  law  in 
instructing  the  jury  substantially  that  it  was  an  estimate  of  the  cost  and  not 
of  the  quantity  of  the  grading,  embankment  and  masonry  that  was  required 
to  be  made  by  the  engineer.  The  point  upon  which  information  was  neces- 
sary to  enable  the  people  of  the  county  to  vote  intelligently  on  the  question 
whether  or  not  they  should  subscribe  to  the  stock  of  the  railroad  company  was 
what  would  the  road  cost,  and  not  how  many  yards  of  embankment  or  exca- 
vation or  what  quantity  of  masonry  would  be  required  to  construct  it. 

If  we  are  right  in  these  views,  then  all  the  conditions  precedent  upon  author- 
ity of  which  the  power  to  issue  bonds  depended  were  performed,  and  there 
being  legislative  authority  for  the  issue  of  the  bonds  upon  such  performance, 
no  valid  objection  can  be  raised  to  their  enforcement. 

Judgment  affirmed, 

MELLEN  V.  TOWN  OF  LANSING. 
(Circuit  Court  for  New  York:  19  Blatchford,  61^^33.    1881.) 

Opinion  by  Blatchfobd;  J. 

Statement  of  Facts. —  This  suit  is  brought  on  coupons  cut  from  bonds  pur- 
porting to  have  been  issued  by  the  town  of  Lansing,  in  Tompkins  county,  New 
York,  and  bearing  date  December  1,  1871.  The  coupons  sued  on  are  forty- 
seven  in  number,  falling  due  September  1,  1879,  cut  from  forty-seven  bonds, 
the  principal  of  which  bonds  amounted  to  $38,000,  the  coupons  amounting  to 
$1,330.  The  suit  was  tried  before  the  court  and  a  jury,  and  the  plaintiff  had 
a  verdict,  under  the  direction  of  the  court,  for  $1,457.59,  being  the  amount  of 
the  coupons  and  interest  thereon.  The  defendant  now  moves  for  a  new  trial, 
on  a  bill  of  exceptions,  containing  exceptions  taken  at  the  trial.  The  bonds 
state  on  their  face  that  they  are  obligations  of  the  town,  and  that  they  are 
issued  under  the  provisions  of  the  act  of  the  legislature  of  !N'ew  York,  passed 
April  5,  1866,  entitled  "  An  act  to  facilitate  the  construction  of  the  New  York 
<fe  Oswego  Midland  Railroad,  and  to  authorize  towns  to  subscribe  to  the  capital 
stock  thereof,"  and  the  several  acts  amendatory  thereof  and  supplementary 
thereto,  especially  the  act  entitled  ^'  An  act  to  authorize  the  New  York  & 
Oswego  Midland  Railroad  Company  to  extend  its  road,  and  to  facilitate  the 
construction  thereof,  passed  April  6,  1871."  The  bonds  purport  to  be  attested 
by  the  hands  and  seals  of  three  persons,  who  style  themselves  '^  duly  appointed 
commissioners  of  said  town  of  Lansing,"  and  the  bonds  state  that  they  have 
caused  each  of  the  annexed  coupons  to  be  signed  by  one  of  their  number. 

The  statutes  set  up  in  the  complaint,  as  those  under  which  the  town  was  au- 
thorized to  issue  the  bonds,  are  the  said  act  of  April  5,  1866  (Laws  of  New 
York,  1866,  vol.  1,  ch.  398,  p.  874);  the  act  of  May  15,  1867  (Laws  of 
New  York,  1867,  vol.  2,  ch.  917,  p.  2290);  and  the  said  act  of  April  5,  1871 
(Laws  of  New  York,  1871,  vol.  1,  ch.  298,  p.  586).  The  complaint  alleges 
that,  by  the  provisions  of  said  acts,  the  said  town  was  authorized  to  execute, 
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issae  and  deliver  said  bonds ;  and  it  refers  to  said  acts  and  makes  them  a  part 
of  the  cause  of  action.  The  act  of  1866  provides  for  the  appointment  by  the 
coanty  judge  of  the  county  in  which  the  town  is  situated  of  not  more  than 
three  commissioners  to  carry  into  effect  the  purposes  of  the  act.  The  commis- 
sioners are  to  execute  the  bonds  under  their  hands  and  seals,  and  to  issue  them. 
When  issued  lawfully,  they  become  the  obligations  of  the  town.  All  the 
statutes  then  speak  of  them  as  bonds  issued  by  the  town.  In  order  to  make 
them  bonds  of  the  town  there  must  be  commissioners  appointed.  At  the  trial 
the  plaintiff  offered  in  evidence  a  petition  to  the  county  jadge  of  Tompkins 
<x>unty,  by  freeholders  and  residents  of  said  town,  requesting  the  appointment 
of  the  three  persons,  who  afterwards  executed  the  bonds,  as  commissioners,  to 
<^rry  into  effect  the  purposes  of  said  acts,  '^  in  accordance  with  the  provisions 
of  said  acts."  The  defendant  objected  to  the  admission  in  evidence  of  said 
petition,  on  the  ground  that  there  was  no  evidence  to  show  that  the  county 
judge  had  jurisdiction  to  appoint  commissioners  for  said  town,  and  on  the 
further  ground  that  there  was  no  law  giving  him  such  jurisdiction,  and  that 
he  bad  no  authority  whatever  to  appoint  commissioners  for  said  town.  The 
-court  overruled  the  objection  and  admitted  the  petition  as  evidence,  and  the 
defendant  duly  excepted  to  the  ruling.  Under  an  objection  by  the  defendant 
on  the  same  grounds,  and  a  like  ruling  and  exception,  a  paper  was  admitted  in 
evidence,  signed  by  the  county  judge,  appointing  the  said  three  persons  com- 
missioners to  carry  into  effect  the  purposes  of  said  acts,  "  in  accordance  with 
the  provisions  of  said  acts;"  and,  under  a  like  objection,  and  a  like  ruling  and 
exception,  the  oath  of  office  of  the  commissioners  was  admitted  in  evidence. 
The  coupons  sued  on  and  the  forty-seven  bonds  were  admitted  in  evidence, 
cinder  an  objection  and  exception  by  the  defendant,  that  the  county  judge  had 
no  jurisdiction  or  authority  to  appoint  any  commissioners  for  said  town  to  act 
for  it  in  bonding  it  in  aid  of  said  railroad.  At  the  close  of  the  evidence  on 
both  sides,  the  defendant  requested  the  court  to  direct  a  verdict  for  it,  ''on  the 
ground  that  the  county  judge  had  no  power  to  appoint  commissioners  for  the 
town,"  and  that,  "  no  action  by  the  railroad  company  towards  the  location  of 
its  road  having  been  shown,  and  no  determination  by  the  officers  of  the  rail- 
road to  build  the  road  on  any  such  route,  the  road  was  not  located  at  all.'' 
The  court  refused  to  direct  as  requested,  and  the  defendant  excepted  to  the 
ruling.  The  court  directed  the  jury  to  find  a  verdict  for  the  plaintiff  for 
^1,457.59,  and  the  defendant  excepted  to  such  ruling  or  direction,  and  the  jury 
rendered  said  verdict. 

These  proceedings  raise  the  question  whether  there  was  any  statute  au« 
thorizing  the  bonding  of  the  town,  either  by  direct  description  or  otherwise. 
If  there  was  not,  there  was  no  jurisdiction  to  appoint  the  commissioners,  and 
there  were  no  commissioners  and  no  bonds.  It  required  special  legislative 
authority  to  enable  the  town  to  issue  bonds  in  aid  of  the  railroad.  Even  with- 
out what  is  on  the  face  of  these  bonds,  every  person  taking  them  or  their 
ooupons  is  referred  to  the  source  of  authority  to  issue  them  in  some  statute.  A 
hana  fide  purchaser  of  them  is  thus  referred  equally  with  every  other  taker. 
There  may  be  no  informality,  or  irregularity,  or  fraud,  or  excess  of  authority 
in  an  authorized  agent,  capable  of  operating  to  the  prejudice  of  a  hona  fide 
bolder,  but  there  must  be  some  statute  providing  for  the  constitution  of  author- 
ized agents.  Every  one  is  bound  to  inquire  and  take  notice  as  to  whether  there 
is,  in  fact,  such  a  statute.  If  there  is  not,  there  is  a  total  want  of  jurisdiction 
and  authority  in  county  judge  and  in  commissioners.    There  is  no  authority  in 
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the  act  of  1866  for  the  issuing  of  bonds  by  any  town  in  Tompkins  'Coanty. 
That  act  is  confined  to  towns  and  cities  in  eleven  counties  which  are  named^ 
not  including  Tompkins.  The  act  of  1867,  as  amended  by  the  act  of  March  31, 
1869  (Laws  of  New  York,  1869,  cli.  84,  p.  142),  authorizes  the  board  of  directors 
of  the  company  to  construct  a  branch  railroad  from  the  line  of  its  railroad  ^'at 
any  point  in  the  counties  of  Chenango  or  Madison,  through  the  counties  of 
Chenango,  Madison,  Cortland,  Cayuga,  to  the  city  of  Auburn,  in  the  county  of 
Cayuga,  'whenever,  in  the  judgment  of  the  directors,  the  same  shall  be  for  the 
interest  of  said  corporation,"  and  also,  "  in  like  manner,"  to  construct  a  branch 
road  from  the  village  of  Delhi  to  the  line  of  said  road,  and  also  a  branch  road 
from  the  village  of  EUenville  to  the  most  feasible  point  upon  the  line  of  said 
road  in  the  county  of  Sullivan  or  Orange,  and  a]so  a  braaich  road  in  the  coun- 
ties of  Madison,  Oneida  or  Oswego.  Then  the  act,  as  so  amended,  gives  to- 
towns,  cities  and  villages  along  the  line  of  the  said  branch  railroads,  or  inter- 
ested in  the  construction  thereof,  in  any  county  through  which  said  railroad 
shall  run,  the  same  power  to  issue  bonds  ^^  to  aid  in  the  construction  thereof," 
as  is  given  by  that  act,  as  so  amended,  and  by  the  said  act  of  1866.  It  is.  not 
contended  by  the  plaintiff  that  there  is  anything  in  this  act  of  1867,  as  so- 
amended,  which  authorizes  the  issuing  of  bonds  by  any  town  in  Tompkins 
-count  V. 

§  1049.  Under  the  New  York  act  of  April  5^  187 1^  a  town  could  not  issue 
bonds  in  aid  of  a  raH/road  until  after  its  termini^  etc.j  were  settled. 

We  come  now  to  the  act  of  1871,  under  which  the  power  is  asserted  to  exist. 
It  is  provided  as  follows  by  section  1  of  that  act :  "  The  New  York  &  Oswego 
Midland  Eailroad  Company  are  hereby  authorized  and  empowered  to  extend 
and  construct  their  railroad  from  the  city  of  Auburn,  or  from  any  point  on 
said  road  easterly  or  southerly  from  said  city,  upon  such  route  and  loca- 
tion,  and  through  such  counties,  as  the  board  of  directors  of  said  company 
shall  deem  most  feasible  and  favorable  for  the  construction  of  said  rail- 
road to  any  point  on  Lake  Erie  or  the  Niagara  river.  The  said  New  York 
)&  Oswego  Midland  Railroad  Company  are  also  authorized  and  empowered 
to  connect  their  railroad  at  any  point  in  the  county  of  Delaware  with  the  Erie 
Hallway,  and  to  locate  and  construct  such  spur  or  branch  railroad  as  shall 
be  deemed  necessary  by  the  board  of  directors  of  said  company  to  make 
such  connection,  in  the  county  of  Delaware;  and  the  said  New  York.&  Oswego 
Midland  Railroad  Company  are  further  authorized  and  empowered  to  extend 
and  construct  the  branch  road  to  the  village  of  Delhi,  from  said  village,  or  some 
point  near  the  same,  northerly  to  the  Albany  &  Susquehanna  Railroad,  and 
easterly  to  or  near  the  village  of  Andes  and  the  village  of  Margaretsville,  in 
the  county  of  Delaware;  and  any  town,  village  or  city  in  any  county  through 
or  near  which  said  railroad  or  its  branches  may  be  located,  except  such  coun- 
ties, towns  or  cities  as  are  excepted  from  the  provisions  of  the  general  bonding' 
law,  may  aid  or  facilitate  the  construction  of  the  said  New  York  &  Oswega 
Midland  Railroad,  and  its  branches  and  extensions,  by  the  issue  and  sale  of  its 
bonds,  in  the  manner  provided  for"  in  the  said  act  of  1866,  and  the  acts  amend- 
atory of  and  supplementary  thereto.  This  statute  does  not  give  power  to- 
every  town  in  the  state,  nor  to  any  town  by  name,  nor  does  it  designate  by 
name  any  county.  It  confers  power  on  any  town  "  in  any  county  through  or 
near  which  said  railroad  or  its  branches  may  be  located."  What  is  meant  by 
"  located?"  The  words  are  very  vague  and  loose.  "  Through  or  near  which  " 
probably  refers  to  "county,"  as  not  only  is  that  the  last  antecedent,  but  if  the 
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words  "through  or  near  which"  refer  to  " town,  village  or  city,"  the  words 
"in  any  county  "  would  be  snperflaous.    So,  if  Lansing  is  a  town  in  a  county 
through  or  near  which  the  railroad  or  its  branches  "may  be  located,"  that  is,  if 
Tompkins  county  is  such  a  county,  then  Lansing  may  issue  its  bonds  to  aid  the 
coBStroction  of  the  railroad  and  its  branches  and  extensions.    The  act  of  1866 
(§  15)  empowers  the  company  to  build  two  branch  railroads,  which  are  desig- 
nated.   The  act  .of  1867,  as  amended  in  1869,  empowers  it  to  construct  other 
bfandi  railroads.    The  act  of  1871  empowers  it  to  construct  other  extensions 
or  branches.    By  the  act  of  1866,  the  branch  railroads  thereby  authorized  to 
be  built  are  to  be  built  "  whenever,  in  the  judgment  of  the  directors,  the  same 
shall  be  for  the  interest  of  said  corporation."    The  same  language  is  used  in 
the  act  of  1867,  in  regard  to  the  branch  railroads  thereby  authorized.    In  the 
-act  of  1871,  the  authority  is  to  extend  and  construct  their  railroad  (1)  from  tho 
city  of  Auburn,  or  from  any  point  on  said  road  easterly  or  southerly  from 
said  city ;  (2)  upon  such  route  and  location  and  through  such  counties  as  the 
board  of  directors  shall  deem  most  feasible  and  favorable  for  the  construction 
of  said  railroad ;  (3)  to  any  point  on  Lake  Erie  or  the  !N'iagara  river.    These 
three  things  concern,  (1)  the  starting  point,  (2)  the  route,  and  (8)  the  terminus. 
But  the  "  loute  -and  location  "  necessarily  involve  the  starting  point  and  the 
terminus,  as  there  cannot  be  a  complete  route  and  a  complete  location  which 
do  not  comprehend  the  entire  structure  throughout  its  length.    So  the  starting 
{Krint  and  the  terminus  as  well  as  the  transit  route  between  the  two  are  em- 
braced within  the  "location,"  which  the  board  of  directors  are  to  determine 
upon  as  "  most  feasible  and  favorable  "  for  the  construction  of  the  railroad,  in 
respect  to  the  extension  now  under  consideration.    So,  in  regard  to  the  second 
branch  railroad  authorized  by  the  act  of  1871,  it  is  to  be  such  one  "as  shall  be 
deemed  necessary  by  the  board  of  directors  of  said  company ; "  and  the  other 
extensions  authorized  by  the  act  of  1871  must  necessarily  have  a  "  route  and 
location  **  or  be  "  located." 

It  is  not  here  contended  that  either  the  railroad  or  any  one  of  its  said  branches 
was  located  through  or  near  the  county  of  Tompkins,  in  the  sense  of  the  act  of 
I87I9  unless  it  was  the  extension  so  provided  for  to  a  point  on  Lake  Erie  or  the 
Niagara  river ;  and  it  is  contended  that  that  was  located  through  Tompkins 
coanty  and  through  the  town  of  Lansing.  In  The  People  v,  Morgan,  55  N.  Y., 
587,  the  said  acts  of  1867,  as  so  amended,  and  1871,  were  under  consideration, 
in  respect  to  the  town  of  Scipio,  in  Cayuga  county.  The  court  of  appeals  held 
that  that  town  might  be  embraced  in  the  act  of  1867,  as  so  amended,  but  that 
before  it  could  have  the  authority  under  that  act,  as  so  amended,  to  issue 
bonds,  the  board  of  directors  of  the  railroad  company  must  have  exercised  the 
discretionary  power  vested  in  them,  to  establish  a  branch  railroad  through  the 
coanty  of  Cayuga;  that  the  counties  through  which  the  branches  should  run 
were  the  only  ones  where  towns  were  empowered  to  issue  bonds;  that  it  was 
not  the  intention  of  that  act,  as  so  amended,  that  any  towns  should  issue  bonds 
unless  the  road  should  run  through  it,  or  through  the  county  in  which  the 
town  was  situated ;  that  such  result  might  follow  if  the  town  bonds  should  be 
issued  before  the  branch  road  was  located  or  the  board  of  directors  of  the  com- 
pany had  even  determined  whether  or  not  they  would  exercise  the  privilege  of 
constructing  the  branch;  and  that  it  did  not  appear  in  that  case,  in  any 
manner,  that  the  branch  to  Auburn  had  been  located  or  ever  determined  upon, 
when  the  proceedings  then  under  review  were  instituted.  The  case  was  a 
certioraH  to  review  the  proceedings  of  the  assessors  of  the  town,  in  the  matter 
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of  bonding  it  in  aid  of  Said  company.  In  respect  to  the  act  of  1871,  the  court 
held  that  that  act  made  the  location  of  the  road  or  branch  a  condition  prece- 
dent to  the  right  to  issue  bonds ;  that  there  was  no  proof  that  any  such  location 
had  been  made  at  the  time  of  the  proceedings  to  bond  the  town;  that  there 
was  no  evidence  of  any  authority  to  bond  that  town  in  aid  of  the  railroad ;  and 
that  the  most  that  appeared  was,  that  acts  had  been  passed  purporting  to  au- 
thorize the  bonding  of  the  towns  in  Cayuga  county  in  certain  events,  which 
were  not  shown  to  have  occurred.  The  court  held  this  objection  fatal,  and 
vacated  the  proceedings.  The  case  cited  does  not  decide  what  is  "  location," 
or  what  is  sufficient  evidence  of  location.  It  decides  that  there  was  no  evidence 
of  location  in  that  case.  It  implies  that  location  is  something  which  is  to  follow 
B,  determination  by  the  board  of  directors  to  construct  the  branch,  and  it  would 
seem  further  to  imply  that,  where  location  is  established,  such  prior  determina- 
tion may  be  inferred.  It  is  quite  clear  that  such  decision  of  the  court  of  appeals 
of  New  York  in  regard  to  the  act  of  1871  gives  a  correct  view  of  the  act.  The 
location  of  the  first  branch  authorized  by  that  act  was  a  condition  precedent  to 
the  right  of  the  town  of  Lansing  to  issue  the  bonds  in  question,  and  is  a  condition 
to  be  enforced  even  where  the  bonds  or  coupons  are  in  the  hands  of  a  honajids 
holder.  The  absence  of  such  a  location  is  as  fatal  as  if  there  were  no  act.  The 
location  is  made  by  the  act  itself  expressly  to  precede  the  aid. 

§  1 060.  Insufficient  evidence  of  location. 

It  is  not  proper  to  decide  what  evidence  must  be  given  to  be  sufficient  evi- 
dence of  location.  It  is  only  necessary  to  say  that  the  evidence  of  location 
given  in  this  case  was  not  sufficient,  and  that  there  was  error  in  directing  a 
verdict  for  the  plaintiff.  On  another  trial  the  difficulty  may,  perhaps,  be  obvi- 
ated. With  a  view  to  showing  precisely  what  the  insufficiency  of  evidence 
was,  it  is  necessary  to  examine  it.  This  is  the  whole  of  it:  "  Egbert  Williams, 
sworn  on  behalf  of  plaintiff,  testified  as  follows :  I  reside  in  Lansing.  Have 
lived  there  about  fifty-five  years.  In  1871  or  the  fall  of  1870  a  road  was  graded 
into  the  town  of  Lansing.  In  1872  it  began  running.  Lansing  is  south  and  a 
trifle  east  from  Auburn.  The  railroad  started  from  Freeville,  Tompkins 
county,  in  the  town  of  Dryden,  ran  through  part  of  Dryden  and  Lansing  and 
into  the  towns  of  Gtenoa  and  Yenice,  and  then  into  Scipio,  and  there  stopped. 
Cars  were  run  on  it  with  the  Midland  name  on  —  N.  Y.  &  O.  M., —  and  other 
cars.  Freeville  is  ten  miles  west  of  Cortland.  There  was  a  road  from  Free- 
ville to  Cortland  and  from  Cortland  to  Norwich.  The  main  line  of  the  Oswego 
Midland  Bailroad  goes  through  Norwich.  From  where  the  road  stopped,  in 
Scipio,  it  was  about  eleven  miles  to  Auburn.  I  went  once  from  Cortland  to  Nor- 
wich on  a  branch  of  the  New  York  &  Oswego  Midland  Railroad.  The  road  be- 
gins south  from  Auburn,  about  seven  miles  now  from  Auburn,  runs  southerly 
through  the  town  of  Lansing  and  goes  to  Freeville.  This  road  stops  there.  A 
railroad  called  the  Utica,  Ithaca  &  Elmira  runs  from  Elmira  through  Ithaca 
and  Freeville  to  Cortland.  The  branch  from  Norwich  to  Cortland  is  by  the 
New  York  <fe  Oswego  Midland  Eailroad.  I  went  by  stage  from  Scipio  to  Au- 
burn. Cross-examined,  The  Utica,  Ithaca  &  Elmira  is  another  road  and  runs 
to  Freeville  and  through  it.  It  was  understood  that  this  branch  of  the  New 
York  &  Oswego  Bailroad  began  at  Freeville.  When  the  proceedings  to  bond 
the  town  began  no  work  had  been  done  on  the  road.  The  grading  was  begun 
in  1872,  I  think,  and  finished  in  1873.  It  was  some  time  after  my  appointment 
as  commissioner  that  grading  was  begun.  I  think  it  was  begun  in  the  fall  of 
1872.     I  think  grading  was  not  begun  until  after  I  was  appointed.     Re-direct. 
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Grading  was  not  commenced  till  after  we  were  appointed  commissioners  (Oc- 
tober 2\j  1871).  There  was  surveying  in  the  summer  previous.  I  saw  stakes 
being  driven  where  the  road  was  afterwards  graded.^'  This  witaess  was  one  of 
the  three  commissioners  who  issued  the  bonds. 

It  is  necessary  not  only  that  the  branch  should  have  been  located,  but  that 
it  should  appear  to  have  been  located  by  this  company.  Surveying  a  route 
first,  then  grading  it  where  it  was  surveyed,  and  then  making  a  railroad  where 
it  was  so  graded,  amounts  to  nothing  unless  it  be  shown  that  the  railroad  so 
made  was  made  by  this  company.  It  was  only  to  aid  the  construction  of  this 
^railroad  and  its  branches  and  extensions  that  this  town  could  issue  its  bonds. 
It  is  here  that  the  evidence  is  defective.  There  was  surveying  before  the  com- 
missioners were  appointed,  but  that  it  was  done  by  this  company  does  not  ap- 
pear. Stakes  were  then  driven  where  the  road  was  afterwards  graded,  the 
grading  having  been  begun  after  the  commissioners  were  appointed.  But  it  does 
not  appear  that  it  was  graded  by  this  company.  Nor  does  it  sufficiently  appear 
that  the  road  made  from  Freeville  through  Dryden  and  Lansing  into  Genoa, 
Venice  and  Scipio,  and  which  began  running  in  1872,  was  a  road  constructed 
by  this  company.  The  witness  says  that  cars  were  run  on  it  with  the  name  of 
this  company  on  them ;  but  he  also  says  that  other  cars  were  run  on  it.  As  it 
connected  at  Freeville  with  the  road  running  from  Freeville  to  Cortland,  and 
there  was  a  branch  of  the  Midland  road  from  Cortland  to  ^Norwich,  the  Mid- 
land cars  may  v^ry  well  have  been  sometimes  used  from  Cortland  to  Freeville 
and  on  by  a  continuous  track,  under  some  arrangement.  This  does  not  show 
that  tbe  road  was  the  road  of  the  Midland  Company.  The  expression  of  the 
witness,  that  it  was  understood  that  this  branch  of  the  Midland  road  began  at 
Freeville,  amounts  to  nothing  as  proof  that  this  was  a  branch  of  the  Midland 
road.  There  is  nothing  else  on  the  subject  of  the  testimony.  As  Freeville 
was  not  a  point  on  the  Midland  road,  it  could  not,  under  the  act  of  1871,  be  a 
starting  point  for  the  first  extension  authorized  by  that  act,  and  the  starting 
point  must  be  Auburn.  But  it  does  not  follow  that  the  starting  point  may  not 
be  Auburn,  and  the  road  be  located,  within  the  act,  as  an  extension  from  Au- 
burn, although  work  in  surveying  and  grading  and  otherwise,  in  a  direction 
towards  Auburn,  be  first  done  at  a  distance  from  Auburn.  At  the  trial  it  was 
supposed  that  the  evidence  showing  that  this  road  was  a  branch  constructed 
by  the  Midland  Company  was  more  full  and  distinct,  but  a  careful  considera- 
tion of  it,  as  it  appears  in  the  bill  of  exceptions,  leads  to  the  conclusion  that  a 
new  trial  must  be  granted,  for  the  reasons  above  set  forth. 

I  have  not  overlooked  the  decision  in  Smith  v.  Town  of  Yates,  15  Blatch.,  89. 
The  question  there  was,  whether  the  town  was  a  town  ^'  situate  along  the  route  " 
of  the  railroad.  It  was  contended  that  the  route  ought  to  have  been  located 
in  the  manner  prescribed  by  the  general  act  under  which  the  company  was  or- 
ganized. But  the  court  held  that,  as  the  road  had  not  yet  been  built,  the  lan- 
guage referred  to  a  town  on  the  contemplated  or  proposed  route  of  the  road. 
Tbe  difficulty  in  the  present  case  is,  that  the  branch  in  question  is  not  shown 
to  have  been  a  contemplated  or  proposed  or  constructed  road  of  the  Midland 
Oompany.    The  motion  for  a  new  trial  is  granted. 

LYNDE  V.  THE  COUNTY. 
(16  WaUace,  ft-16.     1872.) 

Statement  of  Facts. — The  facts  not  fully  stated  in  the  opinion  are  as  fol- 
lows: The  county  judge  made  a  contract  with  one  Bumgardner  to  build  acourt- 
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bouse,  and  executed  and  delivered  to  bim  bonds  to  the  amount  of  $dO,000. 
The  judge  and  Bnmgardner  afterwards  went  to  New  York,  and  the  judge  there 
made  and  delivered  new  bonds,  for  the  sum  of  $20,000,  but  differing  from  the 
first  ones  as  to  the  amount  of  each  bond,  time  of  payment,  etc.  They  were 
signed,  sealed  and  delivered  at  New  York,  the  seal  used  being  made  at  the 
time  at  New  York.  The  old  bonds  were  delivered  up  and  canceled.  While 
the  judge  was  thus  absent  in  New  York,  another  person  was  acting  as  ooontv 
judge  in  his  place,  and  transacted  business  for  the  county. 

Opinion  by  Mr.  Justicb  Swayne. 

The  case  involves  the  validity  of  oertatn  bonds  issued  by  the  judge  of  the 
county  of  Winnebago.  Such  cases  have  been  numerous  in  this  court  The  one 
before  us,  though  new  in  some  of  its  aspects,  presents  no  point  which  has  not 
been  substantially  determined  in  preceding  cases.  The  parties  waived  a  juir, 
and  the  court,  according  to  the  provisions  of  the  statute  upon  the  subject,  foand 
the  facts.  The  findings  are  set  forth  in  the  record.  The  proposition  for  us  to 
decide  is  whether  the  facts  found  warrant  the  judgment  given. 

§  lO&l  •  A  vote  empowering  a  county  judge  to  build  a  oourt-houde  hdd  to  give 
him  authority  to  issue  bonds  for  the  purpose  of  raising  the  fnoney. 

The  Code  of  Iowa  of  1851  (chap.  15,  §  129,  p.  26)  authorizes  the  county 
judge,  sitting  as  the  county  court,  '^  to  provide  for  the  erection  and  reparation 
of  court-houses,  jails  and  other  necessary  buildings  within  and  for  the  use  of 
the  county."  In  Iowa  every  county  is  a  body  corporate.  Id.,  chap.  14,  §  93, 
p.  19.  In  Clapp  V.  The  County  of  Cedar,  5  la.,  15,  it  was  said  by  the  supreme 
court  of  the  state  that  the  office  of  county  judge  being  created  and  his  powers 
and  duties  defined  by  statute,  the  principles  of  the  law  of  agency,  where  those 
powers  and  duties  are  drawn  in  question,  have  no  application;  that  '^he  is  the 
living  representative  and  embodiment  of  the  county,"  and  that  '^  bis  acts  are 
the  acts  of  the  corporation."  In  Hull  v.  County  of  Marshall,  12  la.,  142,  it  was 
held  that,  by  virtue  of  his  general  authority,  he  might  contract  for  the  build- 
ing of  a  court-house,  to  be  paid  for  out  of  the  revenue  of  the  county,  but  that, 
when  a  debt  was  to  be  incurred  for  that  purpose,  special  authority  must  be 
conferred  by  a  popular  vote  in  the  manner  provided  by  the  statute.  It  was 
further  held  that,  where  a  loan  was  thus  authorized,  the  form  of  the  securities 
not  being  prescribed,  negotiable  bonds  might  be  issued.  The  statute  provides 
that  the  judge  may  submit  to  the  people,  at  a  regular  or  special  election,  "the 
question  whether  money  may  be  borrowed  to  aid  in  the  erection  of  public 
buildings,"  and  other  questions  not  necessary  to  be  mentioned;  and  that 
"when  the  question  so  submitted  involves  the  borrowing  or  expendilure  of 
money,"  it  "  must  be  accompanied  by  a  provision  to  lay  a  tax  for  the  payment 
thereof,"  and  that  "no  vote  adopting  the  question  proposed  will  be  of  effect 
unless  it  adopt  the  tax  also."    Code  of  1851,  chap.  15,  §§  114-116,  pp.  23, 24. 

Upon  looking  into  the  record  in  this  case,  we  find  that  the  question  sub- 
mitted to  the  voters  was  "whether  the  county  judge,  at  the  time  of  levying 
the  taxes  for  the  year  1860,  should  levy  a  special  tax  of  seven  mills  on  a  dollar 
of  valuation,  for  the  purpose  of  constructing  a  court-house  in  said  county,  aad 
said  tax  to  be  levied  from  year  to  year  until  a  sufficient  amount  is  raised  for 
said  purpose,  not,  however,  to  exceed  ten  years."  There  was  the  requisite  ma- 
jority in  favor  of  the  proposition.  It  was  expressed  in  this  formula  that  a 
court-house  was  to  be  built,  and  we  think  it  was  implied  that  money  was  to  bo 
borrowed  to  accomplish  that  object.  Otherwise  the  vote  gave  no  authority 
which  did  not  already  exist,  and  was  an  idle  ceremony.    The  statute  author- 
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Ized  an  appeal  to  the  voters  only  that  tfaey  might  give  or  ref ase  authority  to 
incar  a  dc^*  It  conld  not  have  beea  intended  that  the  erection  should  b3  de- 
layed until  a  sum  sufficient  to  pay  for  the  structure  had  been' realized  from  the 
tax  authorized  to  be  imposed,  or  that  the  work  should  proceed  only^^n  j^^ssu 
with  the  progress  of  its  colleotiou  from  yeav  to  year.  What  is  implied  is  as 
effectual  as  what  is  expressed.  United  States  v.  Babbit,  1  Black,  55.  Yiew- 
ing  the  subject  in  the  light  of  the  statutory  provisions  and  of  the  action  of  the 
people,  we  cannot  say  that  the  bonds  were  issued  without  due  authorization. 

§  1062.  27i6  decision  of  the  designated  fvm,cbionary^  ihaJt  honds  have  been 
sandioned  by  the  required  vote^  is  final. 

Bat  if  the  authority  were  doubtful,  there  are  other  facts  bearing  upon  this 
point  which,  in  our  judgment,  are  conclusive.    The  county  judge  is  the  officer 
designated  by  the  statute,  to  decide  whetiier  the  voters  have  given  the  required 
sanction.    He  executed  and  issued  the  bonds,  and  the  requisite  popular  sanc- 
tion is  set'  forth  upon  their  face.    It  is: a  settled  rule  of  law  that,  where  a  par« 
ticalar  functionary  is  clothed  with  the  duty  of  deciding  such  a  question,  his* 
decision,  in  the  absence  of  fraud  or  collusion,  is  finaL    It  is  not  open  for  ex« 
amination,  and  neither  party  can  go  behind  it.    Here  the  bonds  are  in  the 
hands  of  a  bona  fide  purchaser,  and  under  the  circumstances  he  was  not  bound 
to  look  beyond  the  averment  on  their  face. 
§  1053.  Bonds  paycMe  and  sold  without  the  county  and  state. 
It  is  not  a  valid  objection  that  the  bonds  were  made  payable  and  were  sold 
beyond  the  limits  of  the  county  of  Winnebago  and  of  the  state  of  Iowa.    The* 
power  to  issue  them  carried  with  it  authority  to  the  county^  judge  as  to  both 
these  things  —  to  do  what  he  deemed  best  for  the  interests  of  the  county  for 
which  he  was  acting*    These  points  have  been  so  frequently  ruled  in  this  way 
that  it  is  needless  to  cite  authorities  to  support  them. 
§  1054.  Seal  affixed  by  county  judge  outside  his  county  and  state. 
It  was  competent  for  the  county  judge  to  visit  Kew  York  for  purposes 
connected  with  the  proper  disposal  of  the  bonds.    A  statute  of  the  state  au- 
thorized him  to  procure  a  seal,  and  prescribed  certain  regulations  to  which  all 
such  seals  should  conform.    While  there,  he  might  well  take  up  bonds  which 
had  been  previously  issued,  but  not  put  on  the  market,  and  give  others  in  their 
place,  affixing  to  them  a  seal  there  procured  for  that  purpose.    There  is  noth- 
ing in  the  statutes  of  Iowa  forbidding  either,  and  we  are  &ware  of  no  prin- 
ciple of  general  jurisprudence  which  was  violated  by  such  a  proceeding. 
Certainly  the  county  could  sustain  no  injury  by  the  change,  and  it  has  there- 
fore no  right  to  complain.    At  most  there  was  only  an  irregular  execution  of 
a  power,  of  the  existence- of  which  we  entertain  no  doubt    Admitting  an  ir- 
regularity to  have  occurred,  it  certainly  cannot  affect  the  rights  of  a  holder 
for  value  without  notice. 
§  1055.  Ministerial  powers  are  not  necessarily  local. 

It  is  insisted  that  the  county  judge  was  functus  officio  at  the  time  he  issued 
the  bonds  in  question,  and  that  they  are  for  this  reason  void.  The  statute  of 
the  state  provides  that,  in  case  of  the  absetice  of  that  officer,  the  county  clerk 
shall  fill  his  place.  The  absence  spo!;en  of  is  doubtless  absence  from  the 
county  seat.  In  that  event  unlimited  authority  is  given  to  the  clerk  to  act  as 
his  substitute.  But  it  is  not  declared  that  the  judge  shall  be  regarded  as  out 
of  office  while  absent,  or  that  he  shall  do  no  official  act  during  that  period. 
Judicial  power  is  necessarily  local  in  its  nature,  and  its  exercise  to  be  valid 
must  be  local  also.    But  it  is  otherwise  as  to  many  ministerial  acts,  and  dif- 
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ferent  consideratioos  apply  where  they  are  drawn  in  question.  It  does  not  ap- 
pear that  there  was  any  conflict  between  what  the  judge  did  abroad  and  what 
the  clerk  did  at  home.  All  the  judge  did  was  purely  ministerial  in  its  charac- 
ter, and  we  see  no  suflScient  reason  for  holding  that  to  this  extent  he  did  not 
bring  with  him  his  official  character  and  exercise  his  official  authority.  He 
did  not  for  the  time  being  wholly  abdicate  his  office.  Certain  powers  with 
which  it  was  clothed  fell  into  abeyance,  and  continued  in  that  state  until  his 
absence  ceased.  The  authority  to  do  all  that  he  did  in  New  York  touching 
the  bonds,  we  hold  not  to  have  been  in  this  category.  Galveston  Railroad  t;. 
Cowdrey,  11  Wall.,  459.  Judgment  reversed,  and  the  cause  remanded  with 
directions  to  enter  a  judgment  for  the  plaintiff  in  error. 

Ms.  Justice  Field  (Chase,  C.  J.,  and  Miller,  J.,  concurring)  dissented: 
(1)  That  the  county  judge  had  no  authority  to  issue  bonds  without  a  vote  of 
the  people.  (2)  As  the  bonds  were  issued  without  authority,  there  was  no  es- 
toppel by  reason  of  recitals.  (3)  That  by  the  laws  of  Iowa,  the  judge  had  no 
power  to  act  in  New  York. 

g  1056.  Snfllclency  of  petition.—  Where  a  mumcipality  is  authorized  to  issue  bonds  on  the 
application  of  tax-payers  by  verified  petition,  if  the  petition  as  verified  contains  all  the  statu- 
tory allegations  and  requirements  it  vrill  be  sufficient,  though  the  petition  proper  is  defective 
in  its  allegations  and  statements.    Whiting  v.  Town  of  Potter,*  18  Blatch.,  165. 

§  1057.  A  plea  to  a  declaration  in  a  suit  on  county  bonds,  which  alleges  that  no  legal  prop- 
osition was  made  to  the  county  by  the  railroad  company  as  required  by  law,  and  that  the 
plaintiffs  are  not  bona  fide  holders  of  the  bonds,  is  good  on  demurrer,  the  proposition  referred 
to  having  been  made  a  necessary  preliminary  to  the  issue  by  the  act  giving  authority.  Cham- 
bers County  V,  Clews,  21  Wall,  817. 

g  1058.  The  judgment  of  a  county  judge  under  the  statutes  of  New  York,  that  the  condi- 
tions  have  been  performed  on  which  a  town  could  legally  subscribe  for  shares  of  railway 
stock  and  issue  its  bonds  therefor,  is  final  until  reversed.  Lyons  v,  Munson,  9  Otto,  685.  See 
§S  976,  W4. 

g  1059.  Under  the  statutes  of  New  York,  a  county  judge  has  jurisdiction  to  decide  whether 
the  conditions  have  been  performed  on  which  a  town  can  legally  subscribe  for  shares  of  rail* 
way  stock  and  issue  its  bonds  therefor.    Ibid, 

g  1060.  An  act  of  the  state  of  New  York  enacts  that  whenever  the  majority  of  the  tax- 
payers of  any  municipal  corporation  shall,  by  petition,  make  application  to  the  county  judge 
of  the  county  in  which  said  corporation  is  situated,  representing  that  they  desire  that  the 
corporation  shall  issue  bonds,  and  invest  them  in  the  stock  of  any  railroad  company  in  the 
state,  the  judge  shall  take  proof  of  the  allegations  in  the  petition,  and  if  it  appear  to  him 
that  such  petitioners  do  represent  such  majority,  he  shall  so  adjudge,  and  his  judgment  shall 
have  the  same  effect  as  any  other  judgment  of  record ;  and  that,  upon  such  judgment,  he 
shall  appoint  commissioners  to  issue  the  bonds  and  make  subscription  to  stock.  It  is  held  that 
the  fact  that  the  petition  in  such  case  was  not  in  conformity  with  the  act,  and  contained  con- 
ditions which  were  unauthorized,  will  not  render  the  jurisdiction  of  the  county  judge  void, 
BO  as  to  defeat  the  action  of  a  bona  fide  holder  of  the  bonda  Munson  t;.  Town  of  Lyons,*  U 
Blatch..  539.    See  §  1058. 

g  1061.  Election. —  An  act  which  requires  the  approval  of  the  inhabitants  of  a  township  Uy 
the  issue  of  township  bonds  is  satisfied  by  the  approval  of  the  legal  voters.  Walnut  v. 
Wade,*  18  Otto,  683.    See  §  978. 

§  1062.  The  statutes  of  a  state  provided  that,  before  a  county  should  issue  bonds  in  aid  of 
the  construction  of  public  roads,  the  county  court  **  may,  for  the  purpose  of  information,'^ 
submit  the  question  of  the  loan  to  a  popular  vote.  The  county  court,  holding  this  provision 
directory  instead  of  mandatory,  issued  bonds,  without  the  sanction  of  a  popular  vote,  for  the 
construction  of  certain  roads,  which  passed  into  the  hands  of  bona  fide  holders.  A  law  sub- 
sequently passed  provided  that  county  courts  should  have  the  power  to  issue  bonds  to  pay  for 
improvements  theretofore  made.  New  bonds  were  accordingly  issued  to  replace  the  old  ones. 
Heldf  that,  as  no  constitutional  provision  required  the  question  of  the  improvements  to  be 
submitted  to  a  popular  vote,  the  authority  conferred  on  the  county  courts  was  valid ;  that  the 
act  in  question  was  valid  considered  either  as  an  original  power  or  as  a  curative  act,  and  that, 
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as  the  court  had  the  power  to  issue  bonds  under  it,  it  had  the  power  to  replace  the  old  bonds 
with  new  ones.    Ritchie  v,  Franklin  County,  32  Wall,  67  (§§  858-860). 

§  106S.  The  acts  of  February  25,  1867,  and  of  February  24,  1869,  of  the  state  of  Illinois, 
conferring  on  certain  townships  authority  to  make  their  bonds  as  a  donation  to  a  railroad 
company,  upon  vote  of  the  electors,  is  not  in  conflict  with  the  constitution  of  that  state, 
allowing  counties,  townships,  etc.,  to  levy  taxes  for  corporate  purposes.  It  is  held  that  such 
a  donation  is  a  corporate  purpose.  The  first  of  these  acts  did  not  authorize  bonds.  The  sec- 
ond anthorized  the  issue  of  bonds,  where  the  donation  had  already  been  voted,  without  fur- 
ther vote,  but  also  provided  for  a  vote  to  determine  whether  the  townships  would  give  aid  in 
the  shape  of  taxes  levied  or  bonds.  It  is  held  that  bonds  issued  under  the  second  act  by  a 
second  vote  determining  that  kind  of  aid  are  not  void,  under  the  constitution  which  requires 
elections  in  all  such  cases.    Harter  v,  Kemochan,  18  Otto,  562  (§§  1421-80). 

§  1064.  Where  a  city  can  make  a  contract  for  the  borrowing  of  money  with  the  assent  of 
the  voters,  the  assent  will  be  presumed ;  want  of  assent  is  a  matter  of  defense.    Gelpcke  v. 
City  of  Dubuque,*  1  WaU.,  221.    See  §§  1367-70. 

g  1065.  The  act  of  March  23,  1868,  of  Missouri,  which  requires  the  consent  of  two-thirds 
of  the  qualified  voters  of  the  township  to  the  subscription  by  the  township  to  the  stock  of  a 
railroad  company,  is  not  in  confiict  with  the  constitution  of  Missouri,  which  requires  two- 
thirds  of  the  qualified  voters,  voting  at  the  election,  to  give  their  assent.  And  bonds  issued 
for  such  subscription,  in  accordance  with  the  statute,  are  valid.  Westerman  v.  Cape  Girar- 
deau Co.,*  5  DilL,  H2. 

§  1066.  The  act  of  March  18,  1870,  of  the  state  of  Missouri,  allowing  certain  municipalities 
to  purchase  lands  and  donate,  lease  or  sell  them  to  a  railroad  company,  to  induce  it  to  build 
its  machine  shops  on  the  land,  and  to  issue  its  bonds  in  payment,  on  the  sanction  of  a  ma- 
jority vote,  is  in  conflict  with  the  constitution  of  1865,  forbidding  the  legislature  to  authorize 
any  city  or  town  to  loan  its  credit  to  any  railroad  company,  unless  two-thirds  of  the  qualifled 
voters  shall  assent  thereto.  The  power  given  by  the  act  is  a  loan  of  credit,  and  the  bonds 
issued  under  the  act  are  void.    (Krekel,  J.,  dissents.)    Jarrott  v.  Moberiy,*  5  Dill.,  263. 

g  1067.  Voting  a  subscription  to  a  railroad,  annexing  the  conditions  that  the  company 
shall  establish  its  depot  at  a  particular  place,  and  construct  a  wagon  bridge  across  a  river,  is 
not  liable  to  the  objection  that  three  propositions  were  submitted,  or  that  the  proposition  sub- 
mitted involved  three  distinct  subjects.    Union  Pac.  R.  Co.  v,  Merrick  Co.,*  8  DilL,  350. 

§  1068.  Where  the  law  authorizes  a  subscription  on  the  vote  of  **  a  majority  of  the  legal 
voters  of  the  township,"  the  provision  is  satisfied  by  a  majority  of  the  legal  voters  of  the 
township  voting  at  the  election.    St.  Joseph  Township  v,  Rogers,  16  Wall.,  644  (g§  1674-77). 

§  1069.  If  a  state  statute,  providing  for  the  submission  of  the  question  of  subscribing  to 
the  capital  stock  of  a  railway  to  a  popular  vote,  does  not  prohibit  a  second  submission,  a  second 
vote  is  proper,  and  bonds  issued  in  pursuance  thereof  are  valid.  Supervisors  v,  Gktlbraith,  0* 
Otto.  214  (^  881-888). 

g  1070.  The  legislature  of  Mississippi  in  1860  authorized  the  board  of  police  of  Calhoun 
county  to  subscribe  for  the  stock  of  a  railway  company,  provided  the  question  should  be  sub- 
mitted to  a  vote  of  the  qualified  electors  of  the  county,  and  the  subscription  should  or  should 
not  be  made  according  as  the  vote  was  favorable  or  unfavorable.  At  an  election  in  1860  a- 
majority  of  votes  were  cast  against  the  subscription.  In  1869  the  board  again  submitted  the 
question  to  the  electors,  and  they  voted  to  subscribe.  Held,  that  as  the  act  did  not  ex- 
pressly  provide  that  the  first  vote  of  the  electors  should  be  final,  the  board  might  properly  sub- 
mit the  question  to  the  electors  at  a  future  time,  and  that  the  electors,  like  individuals  in  the^ 
case  of  similar  contracts,  might  reconsider  the  proposition  if  circumstances  should  so  change 
as  to  make  it  advisable.  Held^  also,  that  the  validity  of  the  acceptance  was  not  affected  by  the 
fact  that  in  1860  only  whites  were  allowed  to  vote,  while  in  1869  blacks  were  also  allowed  to 
vote.  Held^  also,  that  in  view  of  the  civil  war,  nine  years  was  not  an  unreasonable  time  to 
wait  between  the  first  and  the  second  submission.  Woodward  v.  Board  of  Supervisors  of 
Calhoun  County,*  2  Cent.  L.  J.,  897. 

g  1071.  Where  the  commissioners  of  a  county  order  an  election  to  vote  upon  a  proposition 
to  subscribe  to  the  stock  of  a  railroad  company,  payable  in  bonds  of  the  county,  the  proposi- 
tion fixing  the  time  of  delivery  of  the  bonds  as  follows,  to  wit:  $16,000  when  one-third  of  the 
road-bed  is  graded,  $17,000  when  two-thirds  is  graded,  and  the  balance  of  the  $50,000  when 
the  entire  road-bed  is  graded,  a  subsequent  proposition  of  the  company  that  the  company  ia 
to  have  an  extension  of  time  for  any  delays  occasioned  in  the  construction  of  the  road  by 
acts  of  the  board  of  commissioners,  the  courts  or  the  trustee  to  whom  the  bonds  were  deliv- 
ered, is  held  to  be  a  withdrawal  pro  tanto  of  the  original  proposition,  and  not  being  submitted 
to  the  voters  a  sufficient  time  before  the  election  to  give  the  notice  required  by  statute,  will 
entitle  the  tax-payers  to  restrain  the  delivery  of  the  bonds  to  the  company.  Packard  v.  Board 
of  CommiBsioners,*  2  Colo.  T*y,  838. 
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§  1072.  Time  of  payment.--  Under  power  to  isaae  county  bonds,  payable  within  tlurty  yean, 
bonds  i)ayable  within  thirty  years  fbom  the  time  they  are  delivered  are  valid.  And  the 
county  possessing  power  to  issue  bonds  may  make  the  interest  payaUe  at  any  time.  It 
is  no  objeiTtion  that  interest  is  payaUe  semi-annually,  while  the  proposition  to  the  voters  stip- 
ulated that  the  interest  was  to  be  paid  annually.  Ck>mmissioners  v.  Clark,  4  Otto,  27B 
(§8  18aa-88). 

§  1078.  Under  authority  given  to  a  city  to  subscribe  to  the  stock  of  a  railroad  company, 
which  subscriptions  were  by  the  act  to  be  paid  in  four  or  six  years,  and  to  issue  short  bonds 
in  anticipation  of  the  annual  levies  of  taxes  to  pay  these  subscriptions,  it  is  held  t>iat  tlie 
bonds  shall  not  be  longer  running  to  maturity  than  the  time  within  which  the  subscriptions 
are  payable.  And  bonds  issued  under  this  authority  to  run  for  a  longer  time  than  four  or  six 
years,  and  bearing  a  greater  rate  of  interest  than  that  allowed  by  the  act,  are  void.  Green  v, 
Byersburg,  2  Flip.,  477  (g^  900-914). 

^  1074.  Signing;  registratiott.-^  Municipal  bonds  issued  under  authority  of  an  act  which 
provides,  among  other  things,  that  "  said  bonds  or  notes  shall  be  signed  by  the  selectmen,  and 
coontersigaed  by  the  treasurer  of  the  town  issuing  the  same,  and  shall  be  dated,  numbered 
and  registered  in  the  town  clerk's  office  of  such  town ;  and  said  notes  or  bonds,  so  made  and 
issued,  shall  create  a  valid  obligation  against  such  town,  according  to  their  tenor, '^  are  not 
void  for  being  signed  by  only  a  majority  of  the  selectmen  instead  of*  all  of  them,  since  a 
statute  in  that  state  expressly  authorizes  a  majority  to  act  in  such  cases.  They  are  not  void 
for  want  of  registration,  because  registration  is  not  made  a  condition  to  their  issue  and  nego- 
tiaticm.    First  Nat.  Bank  of  North  Bennington  v.  Town  of  Arlington,*  16  Blatch.,  57. 

§  1076.  The  certificate  on  the  fzce  of  county  bonds,  that  the  county  has  caused  the  same 
^'  to  be  signed  by  the  chairman  of  the  board  of  county  commissioners,  attested  by  the  county 
clerk,  and  the  seal  of  said  county  affixed,"  is  a  sufficient  compliance  with  the  law  requiring 
them  to  be  signed  and  attested.    Commissioners  r.  Clark,  4  Otto,  278  (§§  1882-88). 

g  1076.  Yalldity  of  bonds  generally.—  In  an  action  on  the  bond  of  a  county,  reciting  that 
it  was  issued  for  subscription  to  the  stock  of  a  railroad  company,  it  is  no  objection  that  the 
county  has  received  no  certificate  for  the  stock,  nor  can  it  he  objected  that  no  subscription 
was  actually  made  by  the  commissioners  of  the  county.  McCoy  v.  Washington  Co.,*  8  WalL 
Jr.,  881. 

g  1077.  Municipal  bonds  issued  in  pursuance  of  law,  and  containing  recitals  to  that  effect, 
are  not  invalidated  by  the  fact  that  the  subscription  by  the  city  to  the  stock  of  the  railroad 
<x>mpany,  in  aid  of  which  the  bonds  were  issued,  was  made  in  place  of,  and  substituted  for, 
the  subscription  of  certain  private  individuals,  there  being  no  evidence  that  the  city  ^^ 
deceived  by  the  transaction.    Davis  t^.  Kendall ville,*  5  Biss.,  280. 

g  1079.  A  town  is  liable  on  interest  coupons  which  are  headed  with  the  name  of  the  town, 
and  the  bond  to  which  they  were  attached  recited  that  the  town  was  indebted  to  the  bearer 
in  a  certain  sum,  with  interest  at  the  rate  expressed  in  the  coupon,  and  the  coupon  is  counter^ 
signed  by  the  town  clerks  though  the  bonds  were  issued  in  accordance  with  statute  by  com- 
missioners therein  appointed  as  agents  of  the  town,  and  the  coupons  are  signed  Ir^sadi 
oommissionerB.  The  acts  of  the  agents  thus  constitnted  bind  the  town.  Town  of  Queensboiy 
n*  Culver,  19  WaU.,  88  (gg  854'^7). 

§  1079.  It  is  no  objection  to  the  validity  of  funding. bonds,  issued  by  a  county  in  pursuance 
of  due  authority  and  a  vote  of  the  people,  reciting  pursuance  of  the  Law,  and  in  the  hands  of 
bona  fide  holders,  that  the  bonds  in  place  of  which  they  were  issued  were  issued  by  the  board 
of  supervisors  of  the  county,  when  the  county  court  alone  had  authority  to  issue  them.  The 
oountyi  in  issuing  the  funding  bonds,  recognized  the  old  bonds  as  a  subsisting  legal  obligation 
on  the  county.  And  the  old  bonds  did  create  a  debt  against  the  county,  since  the  money 
advanced  to  the  county  would  constitute  an  equitable  claim  against  the  county  at  all  events. 
Ballon  V.  Jai^r  County,*  8  Fed.  R.,  620. 

g  1080.  In  a  suit  on  municipal  bonds  issued  to  a  railroad  company,  the  defendants*  offer  to 
prove  that,  before  the  assent  of  the  tax-payers  was  executed,  one  of  the  directors  of  the  road, 
to  whom  the  bonds  were  delivered,  and  who  was  also  president  of  the  plaintiff  bank,  ad- 
dressed a  public  meeting  of  tax-payers  and  said  that,  if  they  did  not  assent,  he  should  tear  up 
the  track  of  a  road  which  ran  through  the  town,  in  which  ho  had  a  controlling  interest,  and 
that  they  had  heard  the  last  whistle,  which  speech  induced  some  to  assent,  is  rightly  ex- 
cluded.   First  Nat.  Bank  of  North  Bennington  v.  Town  of  Arlington,*  Id  Blatch.,  57. 

g  1081.  Where  a  township  has  authority  to  subscribe  to  the  stock  of  a  railroad  comiianj 
and  issue  its  bonds  in  payment,  in  case  the  county  commissioners  shall  not  be  authorized  by 
a  vote  of  the  electors  to  make  a  subscription,  and  the  abstract  of  the  acts  of  the  commis- 
sioners, made  record  evidence  by  law,  shows  that  the  commissioners,  in  whom  the  law  vested 
power  to  decide  the  question,  have  decided  that  the  vote  of  the  electors  authorizes  a  sub- 
scription by  the  county,  the  bonds  of  the  township  afterwards  issued  are  without  authority, 
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•and  void  even  in  the  hands  of  bona  fide  holders.    Northern  National  Bank  v.  Porter  Town- 
idiip.*5  Fed.  R.,  568. 

§  1082.  A  county  may,  under  authority  of  an  act  held  constitutional  by  the  supreme  court 
of  the  state,  subscribe  for  stock  in  a  railroad  company,  and  issue  its  bonds  in  payment  there* 
for.  In  a  suit  on  such  bonds  by  a  bona  fide  holder  for  value,  the  fact  that  by  the  act  of  the 
legislature  the  bonds  were  to  issue  upon  the  recommendation  of  the  grand  jury,  that  the 
grand  jury  made  it  a  condition  of  their  recommendation  that  the  bonds  were  not  to  be  sold 
'  below  par,  and  that  this  condition  was  annulled  by  an  act  of  the  assembly  unlawfully  pro- 
•cured  by  the  managers  of  the  railroad,  will  not  constitute  a  defense.  Nor  will  the  provision 
in  the  act,  that  the  railroad  company  was  to  pay  the  interest  on  the  bonds  until  the  road  was 
completed,  prevent  an  action  against  the  county  on  the  coupons  falling  due  before  that  time, 
'  even  where  such  provision  is  recited  on  the  bonds.  Wood  v,  Allegheney  Ck).,*  8  WaU.  Jr., 
1807. 

S  1088.  Bonds  of  a  city  were  issued  in  pursuance  of  an  act  of  the  legislature  and  an  ordi- 
nance of  the  city.  The  original  ordinance,  {Missed  March  20,  1855,  contemplating  an  immedi- 
■ate  issue,  directed  the  bonds  to  be  made  payable  fifteen  years  after  the  date  thereof.  But 
the  bonds  were  not  authorissed  by  legislative  act  until  1850.  May  10, 1850,  the  city  passed  an- 
other ordinance  reviving  the  ordinance  of  March  20,  1855,  and  ordering  the  bonds  to  be  filled 
up  and  executed  as  provided  in  that  ordinance.  The  bonds  were  dated  June  1, 1850,  and  were 
payable  on  or  before  July  1, 1870,  and  were  sold.  He/d,  that  the  bonds  were  not  void  because 
payable  at  a  shorter  date  than  fifteen  years,  the  act  of  the  legislature  not  prescribing  the  time 
the  bonds  were  to  run.    Gilchrist  v.  Little  Rock,*  1  Dill.,  201. 

%  1084.  A  county  court  in  Missouri,  authorized  to  subscribe  to  stock  in  a  railroad  and  to 
issue  bonds  of  the  county  in  payment  therefor,  without  submitting  the  question  to  the  voters 
of  the  county,  made  an  order  for  such  subscription  and  for  the  issue  of  bonds  upon  certain 
•conditions,  which  by  a  subsequent  order  were  modified  so  that  the  bonds  could  issue  at  once. 
The  county  received  stock  for  its  bonds  and  exercised  the  rights  of  a  stockholder.  In  an 
4M$tion  upon  interest  coupons  attached  to  the  bonds,  Ae2d,  that  the  bonds  were  valid.  Huide- 
jEoper  17.  Dallas  County,*  8  Dill.,  171. 

g  10S6.  Location  of  road. — An  act  in  New  York  empowers  a  certain  railroad  company  to 
•extend  and  construct  their  road  from  the  city  of  Auburn,  or  from  any  point  on  said  road 
easterly  or  southerly  from  said  city,  upon  such  route  and  location,  and  through  such  counties, 
«s  the  directors  may  think  most  feasible,  to  any  point  on  Lake  Erie  or  on  the  Niagara  river. 
The  same  act  authorizes  any  town  in  any  county  through  or  near  which  said  railroad  or  its 
branch  may  be  located  to  aid  in  the  construction  of  the  road,  its  branches  and  extensions  by 
issuing  its  bonds.  A  resolution  is  passed  by  the  company  fixing  the  eastern  point,  but  fixing 
no  route  or  location,  or  counties  through  which  the  road  is  to  run,  and  no  western  terminus. 
Seidt  that  this  is  not  a  sufficient  location  to  authorize  the  issue  of  the  bonds  by  a  town.  Mel- 
len  V.  Town  of  Lansing,*  11  Fed.  R.,  820.    See  g§  071,  083,  001,  002. 

§  1080.  In  the  act  of  April  10,  1860,  of  New  York,  authorizing  any  town  in  a  certain  county 
**  situate  along  the  route  of  the  Lake  Ontario  Shore  Railroad"  to  issue  bonds  in  aid  of  the  con- 
struction of  the  road,  the  words  *'  situate  along  the  route  **  have  reference,  not  to  the  route 
on  which  the  road  9hall  be  actually  constructed,  nor  to  the  paper  location  of  the  road  filed  in 
-4he  county  clerk's  office  as  required  by  the  general  railroad  act,  but  to  the  contemplated  or 
proposed  location  of  the  road.    Smith  t;.  Town  of  Yates,*  1  Blatch.,  80. 

$  10^7.  Deaomi nation  of  bonds. —  Where  the  officers  issuing  the  bonds  have  the  power  to 
make  them  of  such  denomination  as  they  and  the  railroad  company  may  agree  upon,  but  not 
•above  or  below  a  certain  denomination,  the  bonds  may  be  issued  in  any  denomination  within 
the  limits  specified,  without  regard  to  the  denomination  mentioned  in  the  proposal.  County 
4>r  Greene  v.  Daniel,*  12  Otto,  187. 

g  1088.  Bonds  antedated.—  Under  the  act  of  March  22,  1860,  of  the  state  of  Michigan. 
-which  enacts  that  the  township  '*  shall,  within  sixty  days  after  the  vote  of  the  electors,  issue 
its  «K>upon  bonds  for  the  amount  so  determined,"  bonds  issued  by  the  township  clerk  more 
than  sixty  days  after  that  date,  and  antedated,  are  not  therefore  invalid.  Chickaming  v.  Car- 
penter,* 16  Otto,  668. 

g  1080.  Antedating  will  not  validate  a  void  instrument ;  a  false  date  is  equivalent  to  a  false 
4Bisiiature.    Anthony  v.  County  of  Jasper,  11  Otto,  608  (g§  1250-54). 

g  1090.  Sabseriptlon.—  It  is  not  necessary  to  the  validity  of  county  bonds,  ijsued  in  pay- 
jnent  for  railroad  stock,  that  there  should  be  an  actual  subscription  by  the  county  on  the 
hooks  of  the  company.    Any  transaction  which  entitles  the  county  to  the  stock  is  sufficient 
Ooanty  of  Cass  v.  Oillett,*  10  Otto,  68G. 

g  1091.  A  sufficient  vote  of  subscription  to  the  stock  of  a  railroad  company,  had  under 
aatfaority  of  a  law  providing  that,  if  a  majority  of  those  voting  vote  for  subscription,  then  it 
shall  be  deemed  and  held  that  said  town  has  taken  stock  in  said  railroad  company,  is  just  as 
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valid  as  a  Bubscription  as  if  it  had  been  made  on  the  books  of  the  company.    East  lincohi  «i 
Davenport,  4  Otto,  801  (g§  1^06-9). 

§  1092.  Dlgposlngr  of  bonds. — The  delivery  of  municipal  bonds  to  the  railroad  company  in 
^Niyment  of  stock  subscribed  by  the  town  is  authorized  by  an  act  which  required  the  commis- 
flioners  to  dispose  of  the  bonds  to  the  best  advantage,  and  invest  the  proceeds  in  stock  of 
the  company.    Foote  v.  Hancock,*  16  Blatch.,  848. 

§  1098.  An  act  authorizing  certain  commissioners  to  issue  town  bonds  to  aid  a  railroad  com- 
I>any  empowered  them  to  ''dispose  of  the  bonds  to  such  persons  or  corporations  as  they 
should  deem  most  advantageous  to  the  tovni,  but  not  for  less  than  par,"  and  it  prohibited 
them  from  paying  over  "  any  money  or  bonds  "  until  certain  assurances  were  given.  Hdd, 
that  under  this  statute  it  was  not  necessary  that  the  bonds  should  be  sold,  but  that  the  bonds 
might  be  delivered  by  the  commissioners  to  the  company.  Town  of  Queensbury  v.  Culver,  lJ9 
Wall.,  83  (g§  854-857).        . 

g  1094.  County  bonds  having  been  executed  by  the  commissioners  according  to  the  powers 
conferred  on  them,  and  delivered  to  the  railroad  company  in  payment  for  stock,  who  have 
paid  them  to  contractors,  who  have  again  assigned  them  to  laborers  and  other  bona  fide 
holders,  for  their  market  value,  are  not  affected  by  a  proviso  in  the  authorizing  act  *'that 
whenever  bonds  of  the  respective  counties  are  given  in  payment  of  subscriptions,  the  same 
flhall  not  be  sold  by  said  railroad  company  at  less  than  par  value."  This  is  no  condition  prece- 
dent which  affects  the  covenants  on  the  bonds.  It  assumes  that  the  bonds  have  been  Issued 
and  given  in  payment  for  stock.    Adams  v,  Lawrence  County,*  2  Pittsb.  R.,  60. 

§  1095.  An  act  of  a  state  leg^lature  provided  that  bonds  issued  by  a  certain  county  should 
be  made  payable  to  the  president  and  directors  of  a  certain  railway  and  their  successors  and 
assigns.  They  were,  however,  made  payable  to  the  railway  company  or  bearer.  Held,  that 
the  variance  was  immaterial,  as  the  payee  was,  in  effect,  the  same,  iuid  the  bonds  were  evi- 
dently of  the  chai*acter  intended,  t.  e.,  negotiable  commercial  paper.  Woodward  v.  Board  of 
Supervisors  of  Calhoun  County,*  2  Cent.  L.  J.,  897. 

g  1096.  The  right  of  the  agents  or  officers  of  a  city  to  dispose  of  its  bonds  below  their  par 
Talue  cannot  be  inquired  into  for  the  purpose  of  defeating  the  bonds,  where  the  duty  to  dis- 
pose of  them  at  par  is  not  made  a  condition  to  the  lawful  issue  of  the  bonds,  but  is  simply  re- 
quired as  a  duty  of  the  officers  by  the  ordinances  of  the  city.  The  city  is  bound  by  the  acts 
of  its  agents.    Memphis  v.  Brown,*  11  Am.  L.  Reg.  (N.  S.)»  629. 

g  1097.  Bonds,  where  payable. — Where  a  city  has  power  by  law  to  borrow  money,  it  may 
issue  bonds  and  make  them  payable  in  New  York;  but  the  holder  in  such  case  cannot  recover 
exchange  on  New  York.    Mygattv.  City  of  Oreen  Bay,*  1  Biss.,  292.    See  §  995. 

§  1098.  A  state  statute  relating  to  the  issue  of  bonds  by  a  county  in  aid  of  a  railway  com« 
pany  provided  that  they  should  be  made  payable  to  the  president  and  directors  and  their  suc- 
-cessors  and  assigns.  The  bonds  as  issued  were  made  payable  in  New  York  in  two  years  to  the 
railway  company  or  bearer.  Hdd,  that  the  statutory  provision  above  mentioned  is  directory 
merely ;  that  the  defect  is  one  of  form  and  not  of  substance,  and  the  irregularity  is  one  oom- 
.mitted  by  the  servants  of  the  county  and  one  which  the  county  is  estopped  to  take  advantage 
of ;  and  that  as  the  bonds  were  payable  in  New  York,  and  as  by  the  New  York  law  they  pass 
from  hand  to  hand  by  delivery  after  assignment  in  blank,  the  effect  "^^as  the  same  as  if 
the  statute  had  been  literally  complied  with.  Supervisors  v,  Galbraith,  9  Otto,  214  (§§  881-- 
888). 

§  1099.  Where  no  place  is  designated  by  statute  for  the  payment  of  municiiMd  bonds,  they 
may  be  made  payable  in  another  state.    Ibid. 

g  1100.  Corporate  aathorities. — Under  a  constitutional  provision  prohibiting  the  legisla- 
ture from  authorizing  any  person  to  impose  a  burden  of  debt  on  a  township  except  the  cor- 
porate authorities,  the  supervisor  and  clerk  of  the  township  are  the  proper  authorities  to 
Bubscribe  to  the  stock  of  a  railroad  company  and  issue  the  bonds  of  the  township  therefor, 
where  the  electors  of  the  township  have  first  voted  their  assent.  Walnut  v.  Wade,*  13  Otto, 
-688. 

§  1101.  Where  a  county  in  Illinois  was  organized  under  the  act  of  1851,  providing  for 
township  organization,  the  county  board  succeeded  to  the  functions  of  the  county  court,  and 
in  the  case  of  a  proposed  subscription  it  became  their  duty  to  act  instead  of  the  county  court 
in  ordering  the  election  and  issuing  the  bonds,  and  the  county  is  liable  on  the  bonds  thus  i»- 
mied.     County  of  Kankakee  v.  ^tna  Life  Ins.  Co.,  16  Otto,  668  (§§  919,  920). 

g  1102.  Limit  of  snbscrlption. — Where  the  charter  of  a  railway  company  provides  that 
certain  municipalities  along  its  route  may  subscribe  to  its  stock  to  a  certain  amount,  the  fact 
that  one  of  the  municipalities  specified  has  subscribed  to  its  stock  for  a  lees  amount  and 
issued  bonds  therefor  does  not  prevent  such  municipality  from  making  a  valid  additional  sub- 
iscription  within  the  limit ;  the  first  subscription  did  not  exhaust  the  capacity  of  such  munici- 
pality to  subscribe.    Empire  v.  Darlington,  11  Otto,  87  (§§  1218-20), 
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§  1103.  Failure  to  pabllsh  ordinance. — The  provisions  of  a  city  charter,  that  no  ordinance 
authorized  by  a  particular  section  of  its  charter  should  be  valid  which  was  not  published  and 
recorded  in  a  certain  way,  does  not  apply  to  an  act  of  the  city  in  issuing  certain  bonds,  which 
it  could  not  have  done  under  its  charter,  but  which  it  was  specially  empowered  to  issue  by  a 
state  law,  and  such  failure  to  publish  and  record  does  not  affect  the  validity  of  the  bonds, 
Amey  v.  Mayor,  etc.,  of  Allegheny  aty,  34  How.,  864  (§§  1337-39). 

§  1104.  Bonds  issued  without  authority. —  A  county  was  given  authority  to  renew  a  loan 
already  contracted,  when  the  same  should  become  due,  by  issuing  new  bonds  in  place  of  the 
old  ones.  The  act  provided  that  these  bonds  should  be  executed  by  attaching  the  seal  of  the 
corporation,  and  be  signed  by  the  director  of  the  board  and  the  clerk  thereof,  and  be  co\m- 
tersigned  by  the  collector.  A  large  number  of  these  bonds  were  sigpied  by  the  other  officers 
of  the  county  and  placed  in  the  hands  of  the  collector  to  be  countersigned  by  him  and  the 
corporate  seal  affixed,  and  issued  as  it  might  be  necessary  in  exchanging  them  for  old  bonds, 
or  selling  them  to  pay  old  bonds.  The  collector  issued  one  hundred  and  two  more  of  these 
bonds  than  were  necessary  to  retire  the  old  issue.  Some  of  these  he  issued  while  he  was  col- 
lector and  some  by  him  after  his  retirement  from  office.  All  these  fraudulent  bonds,  one 
hundred  and  two  in  number,  came  into  the  possession  of  the  defendant.  And  in  an  action 
to  compel  their  surrender,  it  was  decided  that  the  defendant  must  surrender  them  all,  as 
some  were  forgeries,,  being  issued  by  the  person  after  he  ceased  to  be  collector,  and  all  were 
beyond  the  statutory  power  of  the  county,  as  it  could  issue  only  such  as  were  necessary  to 
retire  the  old  issue.    County  of  Bergen  v.  Merchants'  Exch.  Nat  Bank.*  13  Fed.  R.,  743. 

§  1105.  Mistake  as  to  loeation  of  town.— The  town  of  C.  was  platted  on  part  of  section 
3S,  and  the  plat  was  recorded.  On  applying  to  the  county  court  to  be  incorporated,  the  order 
of  the  court  by  mistake  described  the  town  as  being  located  on  section  34.  In  a  suit  on 
coupons  attached  to  bonds  issued  by  the  town,  held,  that  the  town  was  estopped  to  deny  its 
liability.    AUer  v.  Town  of  Cameron,*  8  Dill.,  198. 

g  1106.  Borrowing  money. —  A  contract  under  which  a  party  is  to  pay  the  interest  on  the 
debts  of  a  city,  the  city  to  refund  the  amount  paid,  is  not  a  borrowing  of  money  on  the  part 
of  the  city.    Gelpcke  v,  aty  of  Dubuque,*  1  Wall.,  331.    See  §§  1867-70. 

§  1107.  Form  of  bonds ;  recitals.—  The  omission  in  the  recital  of  the  bond  of  the  word 
**  qualified  **  in  describing  the  electors  is  immateriaL  The  electors  are  the  qualified  electors. 
Thayer  v.  Montgomery  County,*  8  Dill.,  889. 

g  llOS.  Where  city  bonds  refer  upon  their  face  to  the  ordinance  under  which  they  were 
issued  (which  is  printed  on  their  backs),  and  the  ordinance  recites  that  the  provisions  of  the 
law  authorizing  the  issue  have  been  complied  with,  it  is  not  error  to  sustain  a  demurrer  to 
pleas  which  simply  tendered  an  issue  as  to  the  authority  of  the  city  to  issue  the  bonds  and  as 
to  the  fact  of  the  election.    Nauvoo  v.  Bitter,  7  Otto,  891. 

§  1109.  Where  a  statute  declares  that  certain  municipal  bonds  shall  be  signed  by  the  chair- 
man of  the  board  of  supervisors  and  countersigned  by  the  town  clerk,  and  the  bonds  appear 
to  be  in  strict  conformity  with  the  statute,  it  will  be  presumed  that  they  were  issued  by  the 
board  of  supervisors.    Burleigh  v.  Town  of  Bochester,  6  Fed.  B.,  667. 

§  1110.  Counties  are  authorized  to  issue  bonds  only  for  limited  or  specific  purposes,  and 
hence  it  should  appear  by  averment  in  the  petition  or  by  recital  in  the  bonds  that  they  were 
issued  for  one  of  these  specified  purposes.    Thayer  v.  Montgomery  Coimty,*  8  Dill.,  889. 

g  1111.  It  is  recited  in  the  bonds  of  a  county  that  they  *'  are  issued  in  accordance  with  a 
law  of  the  state  of  Iowa,  and  authorized  by  a  vote  of  the  people  of  the  county,  at  the  gen- 
eral election,"  etc.,  ''all  the  requirements  of  the  law  having  been  complied  with,  and  a  tax 
authorized  by  said  vote  to  be  levied  from  year  to  year  for  the  payment  of  said  bonds.*'  It  is 
held  that  in  an  action  on  such  bonds  this  recital  is  to  be  taken  as  true,  and  it  need  not  be  al- 
leged in  the  petition  that  the  bonds  were  issued  for  the  purpose  of  constructing  public  build- 
ings, roads  or  bridges,  or  any  other  specific  purpose  authorized  by  the  laws  of  the  state. 
Carpenter  v,  Buena  Vista  Co.,*  5  DilL,  556. 

g  1112.  Seal. —  Mimicipal  bonds  must  be  executed  in  the  manner  provided  by  statute.  Thus, 
where  the  statute  provided  that  the  bonds  should  be  under  the  hands  and  seals  of  the  com- 
missioners, and  neither  the  bonds  nor  coupons  were  sealed,  although  the  wording  of  the 
bonds  showed  that  a  sealing  was  contemplated,  it  was  held,  in  a  suit  on  the  coupons,  that  the 
bonds  and  coupons  were  void.    Avery  v.  The  Town  of  Springport,*  14  Blatch.,  373. 

§  1118.  The  cases  which  hold  that  a  party  who  executes  a  bond  without  a  seal  cannot  in- 
sist on  his  own  omission  give  no  countenance  to  the  idea  that  a  mere  statutory  power  can  be 
so  executed  as  to  impose  an  obligation,  unless  the  statutory  authority  is  pursued.    Ibid, 

g  1114.  Interest. —  A  statutory  provision  that  city  bonds,  issued  for  a  subscription  to  the 
capital  stock  of  a  railway,  should  bear  interest  at  a  rate  not  higher  than  ten  per  cent,  per 
annum,  is  not  violated  by  making  such  interest  payable  semi-annually  at  the  rate  of  ten  per 
cent.    Meyer  v.  City  of  Muscatine,  1  WalL,  884  (§§  931-935).    See  §  975. 
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§  1115.  The  law  of  Illinois  fixes  the  rate  of  interest  at  six  per  cent,  per  annum  where  it  is 
not  settled  by  contract,  but  allows  the  parties  to  contract  for  any  sum  not  exceeding  ten  per 
cent.  It  is  held  that  bonds,  bearing  interest  at  ten  per  cent.,  shall  bear  interest  at  the  same 
rate  af  fcer  maturity,  such  having  been  established  by  the  courts  as  the  local  rule  in  that  state. 
Ohio  V.  Frank,*  13  Otto,  697. 

§  1116.  Where  a  city,  authorised  to  issue  bonds  ''bearing  interest  at  the  rate  of  six  per 
cent.,"  made  them  bear  interest  at  the  rate  of  ten  per  cent.,  a  holder,  claiming  only  six  per 
r^nt.,  may  recover  that  amount,  the  constitution  of  the  state,  in  force  at  the  time  of  the 
issue  of  the  bonds,  declaring  **  that  no  law  limiting  the  rate  of  interest  shall  ever  be  passed," 
and  a  statute,  in  force  at  the  time,  also  declaring  that  it  shall  be  lawful  for  parties  to  stipu- 
late for  any  rate  of  interest.    Lewis  v.  Clarendon,*  5  Dill.,  330. 

§1117.  Miscellaneoas. —  It  is  no  objection  to  the  validity  of  bonds,  issued  under  the 
^  Township  Aid  Act "  of  Missouri,  that  the  railroad,  in  aid  of  which  the  bonds  were  voted, 
was  not  incoiporated  till  the  day  of  the  election.  County  of  Cass  v,  Johnston,  5  Otto,  860 
(§§  901-904). 

§  1118.  Where  counties  along  the  route  of  a  contemplated  railroad  are  authorized  to  sub- 
scribe to  the  stock  of  the  company,  and  the  validity  of  the  county  bonds  depends  on  whether 
the  county  is  so  situated,  the  test  is,  not  the  actual  location  of  the  road,  nor  the  paper 
location  of  the  road,  but  the  route  contemplated  or  proposed  by  the  act.  Smith  v.  Town  of 
Yatee,  15  Blatch.,  89. 

g  1119.  Where  a  legislature  provides  that  a  certain  specified  municii)ality  shall  have  the 
power  to  issue  its  bonds  in  aid  of  a  raUway  company  in  a  certain,  manner,  that  act  repeals 
jpro  tanto  all  existing  laws  relating  to  the  issue  of  such  bonds,  and  none  of  the  formalities 
and  requirements  prescribed  by  previous  laws  need  be  observed.  Railroad  Company  v. 
County  of  Otoe,  16  WaU.,  667  (§§  849-853). 

g  1120.  Where  bonds  were  issued  by  a  city  alone,  and  it  was  contended  that  they  ought  to 
have  been  issued  by  the  city  and  county  jointly,  held,  that  the  bonds  ought  to  be  held  valid 
unless  it  was  clear  that  the  law  did  not  in  fact  authorize  the  city  to  act  alone.  Portsmouth 
Savings  Bank  v.  aty  of  Springfield,*  4  Fed.  R.,  276. 

§  1121.  The  Denver  &  Rio  Grande  Railroad  Company  made  their  petition  to  the  commit 
sioners  of  Pueblo  county,  to  order  an  election  for  voting  to  subscribe  $50,000  to  the  stock  of 
the  company  for  the  purpose  of  extending  its  road  to  certain  coal  fields  in  Fremont  county, 
and  to  be  paid  in  county  bonds.  Pursuant  to  this  petition  an  election  was  ordered,  which  re- 
sulted in  favor  of  the  subscription.  The  bonds  were,  by  the  proposition,  submitted  to  the 
voters,  to  be  delivered  on  completion  of  the  road  to  a  certain  point  and  the  fulfilment  of 
other  conditions.  On  the  completion  of  the  road  and  fulfilment  of  the  other  conditions,  but 
before  the  county  had  made  any  subscription  to  the  stock  of  the  company,  the  company 
brought  a  writ  of  mandamus  to  compel  the  delivery  of  the  bonds.  Held,  that  it  would  not 
lie.    People  v.  Commissioners,*  2  Colo.  Ty,  860. 

III.  Corporation  Mat  Cancel  its  Subscriftion  and  But  up  Bonds. 

Summary  —  Vote  confers  no  vested  rights  g§  1122-1124.—  WWidratDol  of  assent,  g  1125, —  Cor- 
poration may  buy  its  outstanding  bonds,  %  1126. 

§  1122.  Though  a  statute  authorizes  a  county  to  subscribe  to  the  stock  of  a  railway  com- 
pany and  issue  bonds  therefor,  if  a  majority  of  the  qualified  electors  of  the  county  shall  vote 
to  do  so,  yet  such  vote  in  favor  of  the  subscription  confers  upon  the  company  no  vested  right 
in  the  bonds  of  the  county  to  the  amount  of  the  subscription  voted.  Aspinwall  v.  Commis- 
sioners of  Daviess  County,  §§  1127,  1128;  Wadsworth  v.  Supervisors,  g§  1129-1132. 

§  1128.  Neither  the  provision  of  the  charter  of  a  railway  company,  that  counties  through 
which  it  might  pass  might  subscribe  for  its  stock  if  a  majority  of  the  qualified  electors 
of  such  county  should  vote  to  do  so  at  an  annual  election,  nor  a  vote  authorizing  such  sub- 
scription, constitutes  a  contract  within  the  meaning  of  that  clause  of  the  constitution  which 
prohibits  a  state  from  passing  any  laws  impairing  the  obligation  of  a  contract.  So  where  a 
new  state  constitution  went  into  effect  between  the  time  of  such  vote  and  the  time  of  making 
the  subscription,  which  prohibited  counties  from  lending  their  credit  to  railway  companies, 
it  was  held  that  county  bonds  issued  in  payment  of  such  subscription  were  void.  Aspinwall 
V,  Commissioners  of  Daviess  County,  §§  1127,  1128. 

§  1124.  Where  a  state  law  authorized  a  county  board  to  issue  bonds  in  aid  of  a  railway,  if 
a  majority  of  the  electors  vote  to  do  so  at  an  election,  the  board  may  in  their  discretion  refuse 
to  issue  the  bonds ;  and  though  the  railway  company  may  have  built  their  road  on  the  expeo- 
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tation  that  such  bonds  would  be  i8sued,.yet  the  legislature  may  repeal  the  law  authorizing 
such  donation.    Wadsworth  v.  Supervisors,  §§  1139-1182. 

§  1125.  An  act,  authorizing  municipal  aid  to  a  railroad,  provided  that  no  subscription 
should  be  made  unless  the  assent  in  writing  thereto  of  a  majority  of  the  tax  payers  should  be 
obtained,  and  that,  when  obtained,  the  persons  named  in  the  assent  for  commissioners  should 
be  commissioners,  who  should  append  their  certificate  that  a  majority  had  assented,  and  that 
any  contract  made  by  the  commissioners  in  pursuance  of  such  assent  should  be  binding  upon 
the  town.  After  the  commissioners  had  found  that  the  required  consent  had  been  executed 
in  writing,  but  before  the  certificate  by  the  commissioners,  some  of  those  who  had  assented, 
sufficient  to  destroy  the  majority,  executed  and  delivered  to  the  commissioners  a  withdrawal 
of  their  assent.  The  withdrawal  was  held  to  be  without  effect,  and  the  bonds  issued  in  pur- 
suance of  the  original  assent  valid.  First  Nat.  Bank  of  North  Bennington  v.  Town  of  Dorset, 
§1183. 

§  1126.  A  municipal  corporation  acting  in  good  faith  has  a  right  to  purchase  its  outstand- 
ing bonds  from  a  corporation  in  aid  of  which  they  were  issued,  and  a  transaction  will  be 
ypheld  which  amounts  to  this,  though  not  denominated  as  such  by  the  parties  thereto.  New 
Albany  v,  Burke,  §§  1184-1186. 

[Notes.— See  §§  1187, 1188.] 

ASPINWALL  t?.  BOARD  OP  (X)MBaSSIONERS  OP  THE  COUNTY  OF  DAVIESa 

(22  Howard,  864-880.    1850.) 

Opinion  by  Mb.  Justice  Nelson. 

Statement  of  Facts. —  The  case  comes  up  from  the  circuit  court  of  the 
United  States  for  the  district  of  Indiana.  The  suit  was  brought  by  the  plaint- 
iffs against  the  board  of  commissioners  of  the  county  of  Daviess,  to  recover  two 
instalments  of  interest  accruing  upon  certain  bonds  issued  by  the  board  for 
stock  subscribed  to  the  Ohio  &  Mississippi  Railroad  Company;  and  on  the 
hearing  the  following  questions  arose,  upon  which  the  judges  of  the  court 
divided  in  opinion : 

1.  Whether,  by  the  said  act  of  incorporation  of  the  said  railroad  company, 
and  the  amendment  thereto  of  January  15,  1849,  any  such  right  to  county  sub- 
scriptions vested  in  said  company  as  would  exclude  the  operation  of  the  new 
constitution  of  Indiana,  which  took  effect  on  the  1st  day  of  November,  1851. 

2.  Whether,  by  virtue  of  the  said  acts,  and  of  the  said  election  in  the  declara- 
tion set  forth,  the  Ohio  &  Mississippi  Eailroad  Company  acquired  any  such 
right  to  the  subscription  of  the  defendants  as  would  be  protected  by  the  con- 
stitution of  the  United  States  against  the  new  constitution  of  Indiana,  which 
took  effect  on  the  1st  day  of  November,  1851. 

The  charter  of  the  railroad  company,  passed  February  14,  1848,  provides 
that  it  should  be  lawful  for  the  county  commissioners  through  which  the  road 
passed  to  subscribe  for  stock  on  behalf  of  the  county,  at  any  time  within  five 
years  after  the  opening  of  the  books  of  subscription,  if  a  majority  of  the  quali- 
fied voters  of  said  county,  at  an  annual  election,  shall  vote  for  the  same.  The 
amended  act  of  January  15,  1849,  made  the  holding  of  the  election  in  the 
county  peremptory  on  the  first  Monday  of  March  (then)  next,  to  determine 
the  question  of  subscription  or  not  to  the  stock.  The  election  was  held  in  pur- 
suance of  this  law,  and  a  majority  of  the  votes  of  the  county  cast  in  favor  of 
the  subscription.  This  was  on  the  first  Monday  of  March,  1849;  and  on  the 
10th  September,  1852,  the  board  of  commissioners,  in  pursuance  of  the  acts 
and  of  election  aforesaid,  subscribed  for  six  hundred  shares  of  the  stock  of  the 
railroad  company,  of  the  value  of  $50  per  share,  in  the  whole  amounting  to 
$30,000,  and  in  payment  of  said  stock  issued  thirty  bonds,  of  $1,000  each,  duly 
signed  and  sealed  by  the  president  of  the  board  of  commissioners,  and  attested 
by  the  auditor  of  the  county,  and  delivered  the  same  to  the  president  and 
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directors  of  the  railroad  company.  By  the  terms  of  the  obligations,  they  were 
made  payable  at  the  North  River  Bank  in  the  city  of  New  York,  twenty-five 
years  from  date,  to  the  railroad  company  or  bearer,  with  interest  at  the  rate  of 
six  per  cent,  per  annum,  payable  annually  on  the  1st  March,  at  the  bank  afore- 
said, upon  the  presentation  and  delivery  of  the  proper  coupons  attached,  signed 
by  the  auditor  of  the  said  county.  The  plaintiffs  are  the  holders  and  owners 
of  sixty  of  these  coupons. 

The  new  constitution  of  the  state  of  Indiana  contains  the  following  provision: 
"  No  county  shall  subscribe  for  stock  in  any  incorporated  company,  unless  the 
same  be  paid  for  at  the  time  of  such  subscription ;  nor  shall  any  county  loan 
its  credit  to  any  incorporated  company,  nor  borrow  money  for  the  purpose  of 
taking  stock  in  any  such  company."     Sec.  6,  art.  10,  Constitution  of  Indiana. 

This  constitution  took  effect  on  the  1st  November,  1851.  The  subscription 
was  not  made  nor  bonds  issued  by  the  board  of  commissioners  of  the  county, 
as  we  have  seen,  until  the  10th  September,  1852.  The  question  therefore  arises 
whether  the  subscription  and  bonds,  thus  made  and  issued  after  the  constitution 
went  into  effect,  were  not  forbidden  by  the  sixth  section  of  the  tenth  article 
above  cited,  and,  therefore,  null  and  void. 

§  11 27.  A  provision  in  a  railroad  cTia/rter^  authorizing  mbacrijptiona  to  its 
stock  hy  counties,  is  not  a  contact  within  tfie  mea/ning  of  the  constitution. 

The  precise  question  first  presented  by  the  court  below,  upon  which  the 
judges  divided,  is  as  follows:  Whether  by  the  said  act  of  incorporation  of  said 
railroad  company,  and  the  amendment  thereto  of  January  15,  1849,  any  such 
right  to  county  subscriptions  vested  in  said  company  as  would  exclude  the 
operation  of  the  new  constitution  of  Indiana,  which  took  effect  on  the  1st 
November,  1851. 

The  question  admits,  at  least  by  implication,  that  this  sixth  section  of  the 
constitution  applies  to  the  acts  of  the  board  of  commissioners  in  making  the 
subscription  and  issuing  the  bonds;  but  presents  the  question  whether,  at 
the  time  it  went  into  effect,  there  was  not  such  a  right  to  the  subscription  and 
bonds  vested  in  the  railroad  company  as  could  be  upheld,  notwithstanding  the 
constitutional  prohibition  ?  This  view  is  sought  to  be  sustained  by  force  of 
the  tenth  section  of  the  first  article  of  the  constitution  of  the  United  States, 
which  provides  that  no  state  shall  pass  any  law  ^^  impairing  the  obligation  of 
contracts."  The  argument  is,  that  the  provisions  in  the  railroad  charter  and 
amendment,  conferring  power  upon  the  board  of  commissioners  of  the  county, 
and  making  it  their  duty  to  subscribe  for  stock  and  issue  bonds  therefor,  if  a 
majority  of  the  qualified  voters  of  the  county  should  determine  at  an  election 
in  favor  of  the  same,  import  a  contract  with  the  railroad  company  on  behalf  of 
the  state,  which  is  protected  by  the  clause  referred  to  in  the  constitution  of  the 
United  States ;  and  hence  the  state  constitutional  prohibition  is  inoperative  to 
annul  the  subscription  or  the  bonds.  That  this  right  to  the  subscription  and 
bonds,  resting  upon  a  contract  in  the  charter,  is  unaffected  by  any  subsequent 
statute  or  organic  law  of  the  state. 

Without  stopping  to  inquire  whether  or  not  the  power  conferred  upon  the 
board  of  commissioners  in  the  charter  and  amendments  of  the  railroad  com- 
pany, in  the  form  and  with  the  conditions  therein  mentioned,  constitutes  a  con- 
tract, the  court  is  of  opinion  that,  in  view  of  the  body  upon  which  the  power 
is  conferred,  and  of  the  nature  of  the  power  itself,  no  such  ^contract  existed,  if 
any,  as  is  contemplated  by  this  clause  of  the  federal  constitution.  The  power 
or  authority  contained  in  the  charter,  and  out  of  which  the  right  in  question  is 
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claimed  to  arise,  is  conferred  upon  the  county,  a  public  corporation  or  civil  in- 
stitution of  government,  and  upon  public  officers  employed  in  administering  its 
laws ;  and  the  power  or  authority  itself  concerns  this  body  in  its  public  political 
capacity.  Chief  Justice  Marshall  observed,  in  Dartmouth  College  v.  Woodward, 
4  Wheat.,  627,  that  the  word  contract,  in  its  broadest  sense,  would  com- 
prehend the  political  relations  between  the  government  and  its  citizens ;  would 
extend  to  offices  held  within  a  state  for  state  purposes,  and  to  many  of  those 
laws  concerning  civil  institutions,  which  must  change  with  circumstances  and 
be  modified  by  ordinary  legislation,  which  deeply  concern  the  public,  and  which, 
to  preserve  good  government,  the  public  judgment  must  control.  But,  he  ob- 
serves, the  framers  of  the  constitution  did  not  intend  to  restrain  the  states  in 
the  regulation  of  their  civil  institutions  adopted  for  internal  government,  and 
that  the  instrument  they  have  given  us  is  not  to  be  so  construed.  P.  629.  And 
Mr.  Justice  Washington  observed,  in  the  same  case  (p.  663),  in  respect  to  pub- 
lic corporations,  which  exist  only  for  public  purposes,  such  as  towns,  cities,  eta, 
the  legislature  may,  under  proper  limitations,  change,  modify,  enlarge  or  re- 
strain  them ;  securing,  however,  the  property  for  the  use  of  those  for  whom, 
and  at  whose  expense,  it  was  purchased.  See,  also,  pages  693,  694.  It  would  be 
difficult  to  mention  a  subject  of  legislation  of  more  public  concern,  or  in  a 
greater  degree  affecting  the  good  government  of  the  county,  than  that  involved 
in  the  present  inquiry.  The  power  conferred  upon  the  board  of  commissioners 
by  the  provisions  in  the  charter,  among  other  things,  embraced  the  power  of 
taxation,  this  being  the  ultimate  resort  of  paying  both  the  principal  and  inter- 
est of  the  debt  to  be  incurred  in  the  subscription  and  issuing  of  the  bonds. 

§  1128*  An  election  by  the  voters  of  a  county^  authorizing  a  svibscription  to  the 
gtock  of  a  railroad  company^  is  not  such  a  contract  as  is  protected  by  the  consti- 
tution. 

The  second  question  presented,  upon  which  the  judges  differed,  is  as  follows: 
Whether,  by  virtue  of  said  acts,  and  of  the  said  election  in  the  declaration  set 
forth,  the  Ohio  &  Mississippi  Bailroad  Company  acquired  any  such  right  to  the 
subscription  of  the  defendants  as  would  be  protected  by  the  constitution  of 
the  United  States  against  the  new  constitution  of  Indiana,  which  took  effect 
the  1st  November,  1851. 

The  acts  of  1848  and  1849,  already  referred  to,  made  it  the  duty  of  the  board 
of  commissioners  to  subscribe  for  the  stock,  if  a  majority  of  the  qualified 
voters  at  an  election  determined  in  favor  of  the  subscription.  The  election 
took  place  on  the  first  Monday  of  March,  1849,  when  a  majority  of  the  votes 
was  cast  for  the  subscription.  The  constitution  of  Indiana  took  effect  1st 
November,  1851.  But  the  subscription  was  not  made  till  the  10th  September, 
1852,  and  the  bonds  were  issued  after  this  date.  It  is  insisted  that  the  con- 
tract of  subscription  became  complete  when,  at  the  election,  a  majority  of  the 
votes  was  cast  in  its  favor,  and  did  not  require  the  form  of  a  subscription  on 
the  books  for  the  stock  of  the  railroad  company  to  make  it  obligatory  upon  the 
parties;  and  which,  if  true,  it  is  agreed  the  contract  would  be  protected  within 
the  constitution  of  the  United  States,  as  it  would  then  have  been  complete 
before  the  constitutional  prohibition  of  Indiana.  But  the  court  is  unable  to^ 
concur  in  this  view.  It  holds  that  a  subscription  was  necessary  to  create  a 
contract  binding  upon  the  county,  on  one  side,  to  take  the  stock  and  pay  in 
the  bonds ;  and  upon  the  other,  to  transfer  the  stock  and  receive  the  bonds  for 
the  sama  Until  the  subscription  is  made,  the  contract  is  unexecuted,  and 
obligatory  upon  neither  party. 
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We  have  arrived  at  the  conclusion  that  both  of  the  questions  presented 
to  us  by  the  court  bel6w  must  be  answered  in  the  negative  with  some  re* 
luctance,  as,  for  aught  that  appears  in  the  .oase,  the  subscription  to  the  stock 
by  the  board  of  commissioners  was  made,  and  the  bonds  issued,  in  good  faith 
to  the  railroad  company,  and  also  sold  by  it  and  purchased  by  the  plaintiff 
in  confidence  of  their  vahdity;  but,  after  the  best  consideration  the  court 
has  been  able  to  give  the  case,  it  has  been  compelled  to  hold,  for  the  reasons 
above  stated,  that  the  subscription  was  made,  and  the  bonds  issued,  in  viola- 
tion of  the  constitution  of  Indiana,  and  therefore  without  authority,  and 
void.  We  have  not  been  able  to  find  that  the  courts  of  Indiana  have  passed 
upon  this  clause  of  their  constitution,  and  have,  therefore,  been  obliged  to- 
expound  it  with  the  best  lights  before  us.  We  should  have  felt  very  much 
relieved  if  a  construction  had  been  given  to  it  by  the  judicial  authorities  of  the 
state,  and  have  readily  followed  it. 

WADSWORTH  v.  SUPERVISORS. 
(13  Otto,  584-641.     1880.) 

Appeal  from  U.  S.  Circuit  Court,  Western  District  of  Wisconsin. 

Opinion  by  Mr.  Justicb  Harlan. 

Statement  of  Facts. —  By  an  act  of  the  legislature  of  Wisconsin,  approved 
April  1, 1864,  the  legal  voters  of  certain  counties,  among  which  are  the  counties 
of  Eau  Claire  and  St.  Croix,  were  authorized  to  vote  upon  the  subject  of  mu- 
nicipal aid  in  the  construction  of  a  railroad  from  Tomah  to  Lake  St.  Croix  by 
the  Tomah  &  Lake  St.  Croix  Railroad  Company,  subsequently  called  the  West 
Wisconsin  Railway  Company.  The  act  declared  that,  "  if  a  majority  of  the  bal- 
lots cast  in  any  of  said  counties  be  for  railroad  aid,  the  county  board  of  supervisors^ 
of  said  counties  shall  have  power,  by  resolution,  to  cause  to  be  issued  bonds  of 
the  denomination  of  one  hundred  to  one  thousand  dollars  each,  to  an  amount 
not  exceeding  $50,000  for  each  of  said  counties,  payable  thirty  years  after  the 
date  thereof,  with  interest  at  the  rate  of  seven  per  cent.,  payable  semi-annually 
in  the  city  of  New  York,  at  such  place  as  the  treasurer  of  the  state  shall  desig- 
nate." The  board  of  supervisors  of  each  of  the  counties  voting  such  aid  were 
required  to  ^^  annually  cause  to  be  levied  and  collected,  as  other  state  and 
county  taxes  are  collected,  a  sum  of  money  sufficient  to  pay  the  interest  accm* 
ing  and  existing  by  reason  of  the  bonds  which  either  of  said  counties  may  issue, 
at  the  rate  aforesaid,  and  such  further  amount  to  defray  any  expense  attending 
the  payment  of  such  interest."  The  act  further  provided  that  "  the  said  bonds,: 
when  authorized  to  be  issued  as  aforesaid,  shall  be  held  by  the  county  board  of 
supervisors  of  each  of  said  counties,  and  the  same,  or  the  avails  thereof,  shall 
be  expended  in  the  counties  which  issue  the  same  (provided  the  railroad  passes 
through  the  said  county),  in  the  grading  of  said  railroad,  or  in  the  purchase  of 
ties  therefor;  and  the  said  bonds  shall  be  delivered  to  the  said  railroad  com- 
pany when  the  board  of  supervisors  of  each  of  said  counties  are  satisfied  that 
the  same  will  be  applied  for  such  purpose." 

On  the  5th  of  November,  1867,  an  election  was  held  in  the  county  of  Eau 
Claire,  at  which  a  majority  of  votes  were  cast  in  favor  of  aid,  to  the  extent  of 
$50,000,  to  the  Tomah  &  Lake  St.  Croix  Railroad  Company.  The  road  was 
constructed  through  the  county  prior  to  March  10,  1870,  but  it  does  not  appear 
when  the  work  of  such  construction  was  commenced.  The  entire  road  was,, 
however,  fully  constructed  on  or  about  December  1,1871,  since  which  date  it 
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has  been  operated  as  a  railway.  On  and  prior  to  Maroh  15, 1870,  the  company 
demanded  of  the  board  of  supervisors  for  the  coanty  of  Eaa  Claire  county 
bonds  to  the  amount  of  $50,000,  and  payable  as  required  by  the  statute.  The 
board  refused  to  comply  with  that  demand,  and  made  the  following  record  of 
such  refusal,  viz.:  "The  county  board  of  supervisors  of  Eau  Claire  county 
met  at  the  office  of  the  clerk,  all  members  present.  The  board  ^ook  up  the 
sabject  of  issuing  the  bonds  of  the  county  to  the  West  Wisconsin  Eailroad 
Company  as  voted  in  1867,  and  expressed  themselves  as  willing  to  issue  the 
bonds  of  the  county  if  they  could  be  paid  by  a  tax  as  understood  at  the  time 
the  vote  was  taken,  but  as  our  highest  courts  have  decided  that  it  is  illegal  to 
levy  and  collect  a  tax  to^pay  such  bonds,  they  refuse  to  issue  them.  They  are 
unwilling  to  issue  the  bonds  of  the  county  which  cannot  be  paid,  but  must  be 
repudiated  in  the  end,  for  the  reason  that  it  would  be  unjust  to  the  bondholder 
and  a  disgrace  to  the  county,  and  requested  the  county  board  of  supervisors  of 
said  county  to  cause  said  bonds  to  be  issued  and  delivered  to  the  said  company 
as  required  by  law  and  the  aforesaid  vote  of  the  electors  of  said  county.'' 
There  is  some  confusion  in  the  language  employed  in  this  minute  of  the  pro- 
ceedings of  the  county  board,  but  there  can  be  no  doubt  aa  to  the  grounds 
upon  which  it  refused  to  execute  and  deliver  the  bonds. 

By  an  act  approved  Maroh  25,  1872,  so  much  of  the  act  of  April  1,  1864,  as 
authorized  the  counties  of  St.  Croix  and  Eau  Claire  to  issue  bonds  in  aid  of  the 
coDstrnction  of  a  railroad  from  Tomah  to  Lake  St.  Croix  was  repealed.  On  or 
about  September  1, 1875,  the  railroad  company,  for  a  valuable  consideration^ 
assigned  and  transferred  to  Wadsworth  all  and  every  cause  of  action,  in  law 
or  equity,  it  then  had,  or  to  which  it  was  entitled,  against  the  county  of  Eaa 
Claire,  by  reason  of  the  failure  and  refusal  of  its  board  of  supervisors  to  issue 
and  deliver  county  bonds  in  accordance  with  the  vote  of  the  people.  The 
object  of  the  present  suit  in  equity  by  Wadsworth,  as  assignee  of  the  company, 
is  to  compel  the  execution  and  delivery  to  him  of  such  bonds.  To  the  bill  filed 
a  demurrer  was  sustained,  and  a  decree  entered  for  the  defendants.  In  the 
view  which  the  court  takes  of  this  case,  it  may  be  assumed  that  due  notice  was 
given  of  the  election  held  on  the  5th  of  November,  1867. 

§  1129.  A  hoard  of  supervisors  is  under  no  legal  obligation  to  issue  hands  of 
the  oourUy  merely  because  the  conditions  upon  which  it  is  empowered  to  do  so  have 
Um  fulfilled. 

The  main  question,  then,  presented  is,  whether  the  county  of  Eau  Claire  ever 
came  under  a  legal  obligation  to  execute  and  deliver  to  the  railroad  company 
county  bonds  to  aid  in  the  construction  of  the  road  from  Tomah  to  Lake  St. 
Croix?  The  decision  of  that  question,  it  seems  to  the  court,  is  controlled  by 
the  principles  announced  in  Aspinwall  v.  Commissioners,  etc.,  22  How.,  364r 
(§§  1127-28,  supra).  That  case  involved  the  validity  of  certain  county  bonds 
which  were  in  the  hands  of  bona  fide  holders  for  value,  having  been  issued  by 
the  board  of  commissioners  for  Daviess  county,  Indiana,  in  payment  of  a  sub* 
scription  made  in  behalf  of  the  county  to  the  capital  stock  of  an  incorporated 
railroad  company.  The  subscription  was  made  under  the  sanction  of  a  popular 
vote  and  in  conformity  with  the  charter  of  the  railroad  company,  which  made 
it  the  duty  of  the  commissioners  to  subscribe  for  the  stock  and  issue  bonds  in 
payment  thereof,  whenever  a  majority  of  qualified  voters  of  the  county,  at  an 
election  held  for  that  purpose,  should  declare  in  favor  of  such  subscription.  It^ 
however,  appeared  that  after  the  people  had  voted  in  favor  of  the  sub- 
scription, but  before  any  subscription  was  in  fact  made,  a  new  constitution  for 
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Indiana  went  into  operation,  containing,  among  others,  the  provision  that  ^^no 
county  shall  subscribe  for  stock  in  any  incorporated  company,  unless  the  same 
be  paid  for  at  the  time  of  such  subscription;  nor  shall  any  county  loan  its 
credit  to  any  incorporated  company ;  nor  borrow  money  for  the  purpo&e  of 
taking  stock  in  any  such  company."  It  was  argued  in  that  case  that  as  the 
statute  under  which  the  election  was  held  made  it  the  duty  of  the  commis- 
sioners to  subscribe  for  the  stock  and  issue  county  bonds  in  payment  thereof, 
the  right  of  the  railroad  company  to  receive  the  bonds  became  complete  and 
perfect  when  a  majority  of  legal  voters  declared  in  favor  of  the  subscription ; 
and  that  such  right  was  not,  and  consistently  with  the  contract  clause  of  the 
national  constitution  could  not  be,  affect^  by  any*  subsequent  changes  in 
the  organic  act  law  of  the  state.  To  that  position  this  court  was  unable  to  give 
its  assent.  The  reluctance  expressed  in  its  opinion  is  not  to  be  construed  as  im- 
plying doubt  as  to  the  correctness  of  the  legal  conclusions  there  reached,  bat 
only  as  referring  to  the  fact  that  the  bonds  in  suit  were  in  the  hands  of  those 
who,  for  aught  that  appeared,  had  purchased  them  in  the  belief  that  they  were 
valid  obligations  of  the  county.  We  held  in  that  case  that  the  popular  vote 
did  not  itself  create  a  vested  right  in  the  railroad  company  to  the  bonds,  and 
that  a  subscription  was  necessary  to  create  a  contract  binding  the  county  to 
issue  bonds  in  payment  of  the  stock,  and  binding  the  company  to  issue  stock 
for  the  bonds.  "  Until  the  subscription  is  made,"  said  Mr.  Justice  Nelson, 
speaking  for  the  whole  court,  ^^  the  contract  is  unexecuted  and  obligatory  upon 
neither  party."  Hence,  the  new  state  constitution  was  held  to  govern  the  case, 
and  from  the  time  of  its  adoption  to  have  withdrawn  from  the  county  com- 
missioners all  authority  to  make  subscriptions  to  the  stock  of  incorporated  com- 
panies, except  in  the  manner  and  under  the  circumstances  prescribed  by  that 
instrument. 

§  1130.  A  vote  of  the  county  in  favor  of  a  svbscription  creates  no  vested 
right. 

Applying  the  doctrines  announced  in  Aspinwall  v.  Commissioners,  etc.',  to  the 
present  case,  it  is  clear  that  there  was  no  binding  agreement  or  contract  be- 
tween the  railroad  company  and  the  county  of  Eau  Claire,  by  which  the  latter 
became  legally  bound,  through  its  board  of  supervisors,  to  execute  and  deliver 
bonds  to  aid  in  the  construction  of  the  road  from  Tomah  to  Lake  St.  Croix. 
The  act  of  April  1,  1864,  neither  in  express  words  nor  by  necessary  implica- 
tion, made  it  imperative  upon  the  board  of  supervisors  to  issue  bonds  in  pursu- 
ance of  the  popular  vote.  The  act  was  an  enabling  one,  and  its  legal  effect 
was  to  invest  the  board  with  power  to  supplement  the  expressed  will  of  the 
people  by  an  issue  of  bonds.  We  find  nothing  in  its  provisions  justifying  the 
conclusion  that  the  popular  vote  was  to  be  taken  as  an  absolute  direction  that 
the  supervisors  should  issue  the  bonds,  at  all  events,  and  without  regard  to  the 
circumstances  intervening  after  the  people  had  voted  in  favor  of  county  aid  to 
the  enterprise  in  question. 

It  will  be  observed  that  the  act  of  1864  did  not  contemplate  a  subscription 
of  stock  upon  the  part  of  the  county,  but  simply  a  donation  of  bonds  to  aid  in 
the  construction  of  the  road.  We  can  understand  why  the  legislature  might 
invest  the  constituted  authorities  of  the  county  with  large  discretion  as  to  the 
exercise  of  a  power  to  issue  bonds  by  way  merely  of  .donation  to  aid  in  the 
construction  of  a  railroad.  But  whether  sound  policy  indicated  such  a  course, 
it  is  not  material  to  inquire,  since  our  duty  is  to  ascertain  the  legislative  intent, 
and^  if  possible  and  consistent  with  the  law,  to  give  it  effect  according  to  the 

588 


MAY  CANCEL  SUBSCRIPTION.  §1181. 

reasonable  interpretation  of  the  words  employed  to  express  that  intent.  As 
the  statute  only  declared  that  the  supervisors  should  hdLYepoioery  by  resolution, 
to  cause  bonds  to  be  issued  when  the  people  voted  in  favor  of  railroad  aid,  we 
are  not  at  liberty  to  say  that  the  legislature  meant  such  vote  to  be  a  positive 
command  to  exercise  that  power  without  regard  to  the  circumstances  arising 
after  the  expression  of  the  popular  wilL 

§  1 1 31*  A  statute  encMing  a  county  to  issue  bonds  is  repealdble  if  no  vested 
rights  have  accrued. 

But  if  we  should  be  mistaken  in  this  construction  of  the  statute, —  if  the 
statute  had,  in  terms,  made  it  the  duty  of  the  supervisors  to  issue  bonds,  to  the 
extent  indicated  by  the  popular  vote, —  we  should  feel  bound,  upon  the  author- 
ity of  Aspinwall  v.  Commissioners,  etc.,  to  hold  that  the  legi^ature  could,  at 
any  time  before  the  bonds  were  in  fact  issued,  or  before  the  county  came  under 
a  legal  obligation  to  issue  them,  repeal,  as  it  did,  the  statute  conferring  the 
power  to  issue,  and  thereby  withdraw  from  the  supervisors  all  authority  in  the 
premises.  The  election  at  which  the  people  gave  their  sanction  to  railroad  aid 
had,  as  we  have  seen,  no  other  effect  than  to  confer  power  upon  the  supervisors 
to  issue  bonds,  and  did  not  place  them  under  any  legal  obligation  to  the  rail- 
road company  to  exercise  the  power  granted.  The  railroad  company  had  not, 
prior  to  the  passage  of  the  act  of  1872,  acquired  any  perfect  or  vested  right  to 
the  donation.  The  repealing  statute  of  1864  was,  under  the  circumstances,  a 
total  abrogation  or  obliteration  of  the  law  repealed,  as  much  so  as  if  the  latter 
had  never  existed. 

We  have  not  overlooked  the  averments  in  the  bill  that  the  company  con- 
structed its  road  through  Eau  Claire  county  at  a  cost,  in  grading  and  in  the 
purchase  of  ties,  exceeding  the  sum  of  $50,000 ;  that  such  work  was  done  and 
such  money  expended  upon  the  faith  of  the  aid  voted,  and  with  '^  the  full  un- 
derstanding and  belief"  that  the  bonds  would  be  issued  and  delivered  to  the 
company ;  and  that  the  company  would  not  have  built  the  road  and  expended 
the  money  except  in  reliance  upon  an  issue  of  the  bonds  as  authorized  by  the 
statute.  With  whom  such  understanding  was  had,  and  upon  what  special  facts 
such  belief  was  based,  does  not  appear  from  any  specific  allegations  in  the  bill. 
The  seventh  section  of  the  act  of  1864  directed  that  the  bonds,  "  when  author- 
ized to  be  issued  as  aforesaid,"  that  is,  when  issued  under  the  power  conferred 
by  popular  election,  should  be  held  by  the  supervisors,  and  not  delivered  until 
they  should  be  satisfied  that  the  proceeds  would  be  expended  in  the  grading  of 
the  road  in  the  county  issuing  theip,  or  in  the  purchase  of  ties  therefor.  Had 
the  bonds  been  in  fact  executed  before  the  act  of  1872,  but  retained  by  the 
supervisors  under  an  agreement  for  their  delivery  when  the  purposes  indicated 
by  the  section  just  cited  had  been  met,  there  might  have  been  some  ground  for 
holding  that  the  power  given  by  the  statute  to  issue  the  bonds  had  been  finally 
And  fully  exercised  by  the  supervisors,  and  that,  in  such  case,  the  railroad  com- 
pany would  have  been  entitled  to  enforce  their  delivery,  upon  the  completion 
of  the  road  through  the  county,  or  after  the  expenditure  of  an  equal  amount| 
either  in  the  grading  of  the  part  of  the  road  which  lay  in  that  county,  or  in  the 
purchase  of  ties  therefor.  But  we  have  seen  that  the  bonds  had  not  in  fact 
been  executed,  when  the  power  to  issue  and  deliver  them  was  withdrawn  by  the 
legislature.  The  discretion  conferred  upon  the  supervisors  had  not  then  been 
exercised.  If  the  company  chose  to  enter  upon  the  work  of  construction  in  the 
county  before  the  supervisors  had,  in  fact,  elected  to  exert  the  power  conferred 
by  the  statute,  and  without  any  agreement,  upon  sufficient  consideration,  bind 
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ing  the  county  to  execate  and  deliver  the  bonds,  their  understanding,  however 
induced,  and  their  belief,  upon  whatever  facts  based,  that  the  bonds  would,  at 
some  future  time,  be  issued  and  delivered,  could  not  trammel  the  power  of  the 
legislature,  or  prevent  it  from  withdrawing  the  authority  conferred  upon  the 
supervisors  in  the  act  of  1864. 

§  1132.  Though  the  refusal  of  a  county  hoard  to  issue  its  bonds  be  based  upof^ 
untenable  (/rounds^  the  courts  will  not  interfere  where  the  issuance  is  discretionary, 

Nor  do  we  think  it  at  all  material  in  the  determination  of  this  case  that  the 
supervisors  expressed  upon  their  records  a  willingness  to  issue  the  bonds,  and 
that  they  were  relLtrained  from  so  doing  by  the  circumstance  that  the  supremo 
court  of  Wisconsin  had  judicially  declared  that  the  payment  of  the  bonds,  if 
issued,  could  not  be  enforced.     The  cases  in  that  court  to  which,  as  we  suppose, 
the  supervisors  referred  were  Curtis  v.  Whipple,  24  Wis.,  350,  and  Whiting  v. 
Sheboygan  &  Fond  du  Lac  R.  Co.,  etc.,  25  id.,  167,  in  the  former  of  which,  de- 
cided in  1869,  it  was  held  that  the  legislature  had  no  power  to  raise  money,  or 
to  authorize  it  to  be  raised  by  taxation,  for  the  purpose  of  donating  it  to  a  pri* 
vate  educational  institution;  and  in  the  latter,  decided  in  1870,  that  no  such 
power  existed  to  make  a  donation  in  aid  of  the  construction  of  a  railroad 
owned,  managed  and  operated  by  a  corporation  in  all  respects  private,  except 
that  in  its  behalf  the  power  of  eminent  domain  might  be  exercised,  and  except 
also  that  it  was  charged  with  certain  public  duties  and  was  subject  to  certain 
public  uses.    Notwithstanding  the  reasons  assigned  by  the  supervisors  for  the 
non-issue  of  the  bonds,  the  fact  remained  that  they  did  not,  prior  to  the  repeal- 
ing act  of  1872,  assume  to  impose  any  legal  obligation  upon  the  county,  either 
by  an  actual  issue  of  the  bonds  or  by  an  agreement  to  issue  and  deliver  them 
upon  the  completion  of  the  road  through  the  county.    Under  this  view  of  the 
case  we  need  not  consider  the  question  suggested  by  counsel,  as  to  how  far  the 
rights  of  parties  are  to  be  controlled  by  the  decisions  of  the  supreme  court  of 
the  state,  rendered  after  the  election  of  1867,  upon  the  subject  of  municipal 
donations  to  railroad  and  other  private  corporations.    What  has  been  said  is 
sufficient  to  dispose  of  the  case.    The  decree  below  sustaining  the  demurrer  was 
correct,  and  is  affirmed. 

FIRST  NATIONAL  BANK  OP  NORTH  BENNINGTON  v.  TOWN  OF  DORSET^ 
(Circuit  Court  for  Vermont:  16  Blatchford,  62-65.    1879.) 

Opinion  by  Wheeler,  J. 

Statement  op  Facts. —  This  is  a  motion  for  a  new  trial  after  a  verdict  for 
the  plaintiff  at  the  last  term,  and  involves  no  question  not  involved  either  in 
First  National  Bank  of  North  Bennington  v,  Bennington,  16  Blatch.,  57,  or  in 
First  National  Bank  of  North  Bennington  v.  Arlington,  16  Blatch.,  62,  heard 
at  the  same  time  with  this,  except  that  in  this  it  appears  that  after  the  re- 
quired majority,  or  what  the  commissioners  found  to  be  such  majority,  had  as- 
sented in  writing,  executed  as  required,  and  before  the  commissioners^  had 
certified  to  that  fact,  some  forty  of  the  tax-payers  executed,  in  the  same  manner 
that  the  assent  was  executed,  what  they  called  a  recantation,  notwithstand- 
ing their  assent,  which  was  shown  to,  and  a  copy  of  it  taken  by,  the  commis- 
sioners. The  withdrawal  of  this  number  would  leave  the  number  assenting 
clearly  below  a  majority.  It  is  urged  that  after  this  the  commissioners  bad  no 
authority  to  proceed  with  making  the  certificate,  and  that  it  was  void,  and 

that  this  would  invalidate  the  bonds. 

640 


•    MAY  CANCEL  SUBSCRIPTION.  g  1183* 

§  1133.  Under  an  act  of  Vermont^  hddy  that  the  assent  of  tax-payers  to  the 
issue  of  town  bonds  oould  not  he  withdrawn  hy  writing  executed  in  the  same  man-- 
tier  as  the  assent. 

The  provisions  of  the  act  affecting  this  question  are,  that  no  sabscription, 
purchase  or  contract  shall  be  made,  '^  unless  the  assent  in  writing  thereto  of  a 
majority  of  the  tax-payers  .  .  shall  be  obtained,"  and  that,  when  obtained, 
the  persons  named  in  the  assent  for  commissioners  shall  be  commissioners,  who 
shall  append  their  certificate  that  a  majority  have  assented,  and  that  any  con- 
tract made  by  such  commissioners  in  pursuance  of  the  terms  of  the  assent, 
and  not  inconsistent  therewith,  shall  be  binding  upon  the  town.  There  is  no 
provision  for  any  dissent  after  assent  by  any  person,  or  for  any  mode  of  mak- 
ing such  dissent  known  to  the  commissioners,  if  it  should  arise. 

This  method  of  obtaining  an  expression  of  the  sense  and  will  of  the  tax- 
payers is  treated  by  the  supreme  court  of  the  state,  in  Bennington  v.  Park,  50 
Yt.,  178,  and  Bank  v.  Concord,  id.,  257,  as  a  mode  of  voting,  in  which  all  those 
assenting  vote  for,  and  all  those  not  assenting  vote  against,  the  proposition  in 
the  instrument  of  assent.  In  that  view,  when  a  tax-payer  had  executed  the 
instrument  of  assent,  he  had  exercised  his  right  of  voting  and  voted  on  that 
question.  In  all  deliberative  assemblies,  each  member  has  the  right  to  change 
his  vote  upon  any  question,  at  any  time  before  the  vote  is  declared.  Perhaps 
the  voters,  in  this  mode  of  voting,  would  have  the  same  right  at  any  time  be- 
fore the  result  should  be  certified  to  by  the  commissioners.  They  would  probably 
have  it,  unless  the  provisions  for  this  method  of  voting  have  cut  it  off.  Perhaps 
the  legislature  intended,  by  not  providing  any  mode  for  changing  any  votes,  that 
it  should  be  cut  off.  But  if  not,  and  the  right  was  left,  it  could  only  be  exercised  in 
some  proper  mode.  None  of  the  dissenters  went  in  person  to  the  commissioners 
and  made  known  their  wish,  or  claimed  any  right  to  dissent.  They  merely 
executed  an  instrument  in  writing  expressing  their  dissent,  and  sent  that.  If  a 
voter  in  town  meeting,  or  a  member  of  a  legislature,  should,  in  absence,  after 
Toting  on  any  question  and  before  the  result  of  the  vote  should  be  declared, 
send,  in  writing,  a  change  of  his  vote,  probably  no  notice  would  be  taken  of 
it,  however  formal  and  solemn  the  execution  of  it  might  ba  He  would  be 
required  to  be  personally  present,  or  compelled  to  leave  the  subject  to  stand, 
so  far  as  he  should  be  concerned,  as  it  was  when  he  was  present  State  v. 
Tudor,  5  Day,  829.  In  that  case,  Ingersoll,  J.,  said :  ^^  I  agree  most  fully 
that,  by  the  common  law,  every  vote  given  in  a  corporation  instituted  for  the 
public  good,  either  the  good  of  the  whole  state  or  of  a  particular  town  or  so- 
ciety, must  be  personally  given.  So,  also,  every  vote  given  by  a  freeman  for 
his  representative  must  be  given  by  him  in  person.  There  is  no  deviation 
from  this  rule;  the  authorities  on  this  subject  are  uniform."  Even  the  right 
to  vote  by  proxy  in  private  corporations  is  not  a  general  right,  and  authority 
for  it  must  be  shown  by  some  law  or  by-law  made  pursuant  to  law.  Angell  & 
Ames  on  Corp.,  §  130.  Perhaps  if  those  desiring  to  dissent  had  gone  person- 
ally to  the  commissioners,  and  claimed  the  right  to  withdraw  their  assent  and 
to  take  their  names  or  have  them  taken  from  the  assent,  the  commissioners 
would  have  been  bound  to  heed  them,  and  perhaps  not;  bat,  if  they  would, 
nothing  of  the  kind  was  done,  nor  anything  that  would  be  an  equivalent 
for  it  in  fact,  and  nothing  was  provided  by  law  that  should,  in  law,  be 
an  equivalent.  What  they  sent  was,  in  its  nature,  mere  hearsay.  It  was 
authenticated  the  same  as  the  assent,  but  the  law  made  the  assent  so  authen- 
ticated equal  to  a  vote,  and  did   not  make  a  withdrawal  so  authenticated 
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equal  to  a  change  of  vote.  There  was  no  law  requiring  the  commission- 
ers to  regard,  or  authorizing  them  to  act  upon,  the  recantation.  Further  than 
this,  the  law  made  the  decision  of  the  commissioners  final,  and  the  supreme 
court  of  the  state  has  construed  this  law  as  making  it  final  for  all  purposes, 
where  others  are  concerned,  however  erroneously  they  may  have  acted  in  mak- 
ing it.  Aldis  V.  Lamoille  Valley  R.  Co.,  50  Vt.,  281.  And,  still  further,  if 
there  was  misconduct  or  fraud  even,  of  these  commissioners,  as  their  recorded 
proceedings  were  regular  upon  their  face,  it  would  not  affect  the  rights  of  a 
hona  fde  holder  of  the  bonds.  East  Lincoln  v.  Davenport,  94  U.  S.,  801 
(§§  1208, 1209,  infra).  The  motion  is  overruled  and  judgment  entered  on  the 
verdict 

NEW  ALBANY  v.  BURKE. 
(11  V^aUace,  96-108.    1870.) 

Appeal  from  TJ.  S.  Circuit  Court,  District  of  Indian?^ 

Statement  of  Facts. —  The  city  of  New  Albany  subscribed  stock  to  a  rail- 
road company  and  issued  its  bonds  to  the  company  for  the  amount.  The  citi- 
zens and  tax-payers  were  dissatisfied  with  the  arrangement^  and  brought  suits 
and  applied  for  injunctions  to  such  an  extent  as  very  greatly  to  reduce  the 
market  value  of  the  bonds,  and  finally  a  compromise  was  made  by  which  the 
city  paid  the  debts  for  which  its  bonds  had  been  hypothecated  by  the  company, 
took  back  the  remaining  bonds,  and  was  released  from  its  engagement  to  issue 
more.  This  took  place  in  1857,  at  which  time  the  railroad  was  nearly  or  quite 
insolvent.  Burke  was  a  creditor  of  the  company,  obtained  judgment  against 
it  in  1857,  issued  execution,  made  all  out  of  it  he  could,  and  had  a  large  balance 
unpaid.  Nothing  further  was  done  until  1868,  when  Burke  filed  a  bill  against 
the  city  and  the  company,  alleging  that  the  compromise  between  them  was 
fraudulent  and  void,  that  the  cancellation  of  the  city's  subscription  was  invalid, 
and  that  it  was  largely  the  debtor  of  the  company.  There  was  a  decree  in 
favor  of  the  complainant,  and  the  city  appealed. 

Opinion  by  Mr.  Justice  Strong. 

Assuming  that  the  subscription  made  by  the  city  to  the  capital  stock  of  the 
company  in  1853,  though  undoubtedly  invalid  at  first,  became  valid  by  the  rat- 
ification ordinance  adopted  March  7,  1855 ;  that  thereby  the  city  came  under 
obligation  to  give  its  bonds  to  the  company  in  payment  for  the  stock,  so  far  as 
they  had  not  already  been  given,  we  come  directly  to  the  question,  what  was 
the  effect  of  the  arrangement  made  in  August  and  September,  1857?  Here 
the  situation  of  the  parties  at  the  time  is  of  importance  to  be  considered.  The 
railroad  company  had  undertaken  to  build  a  railroad  from  New  Albany  to 
Sandusky  City,  and  it  had  commenced  the  work,  relying  mainly  upon  the 
bonds  of  the  city  to  raise  the  money  necessary.  It  had,  however,  been  disap- 
pointed. Suits  bad  been  commenced  for  injunctions  to  restrain  the  collection 
of  a  tax  for  paying  the  interest,  and  the  consequence  was  that  the  bonds  could 
not  be  sold  without  a  ruinous  saciifice,  if  sold  at  all.  These  suits  were  still 
pending.  Meanwhile  the  company  had  borrowed  $36,000,  pledging  the  bonds 
to  the  amount  of  $80,000  as  collateral  security.  The  loan  had  fallen  due,  and 
the  holders  were  demanding  payment,  and  threatening  to  sell  the  collaterals. 
The  company  was  utterly  unable  to  redeem  the  pledge.  Its  available  means 
were  completely  exhausted.  It  could  neither  go  on  with  its  work  nor  in  any 
manner  relieve  itself.    According  to  the  weight  of  the  evidence,  the  bonds 
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pledged,  together  with  all  the  others  still  held  by  the  company,  would  not  have 
sold  for  enough  to  have  paid  the  $86,000  borrowed. 

§  1134*  It  18  competei^for  a  municipcLl  corporation  havvng  negotiable  honda 
outstanding  to  buy  them  in  at  their  market  value. 

Taming  now  to  the  condition  of  the  city.  It  had  ratified  its  invalid  sub- 
scription with  an  irrevocable  engagement  on  the  part  of  the  company  that  not 
more  than  $250,000  should  be  called  for  until  the  railroad  should  be  completed 
and  put  in  running  order  ^at  least  to  its  junction  with  the  Ohio  &  Mississippi 
Bailroad,  and  then  only  for  the  purpose  of  furnishing  the  road  with  depots, 
rolling  stock,  etc.  It  had  paid  its  bonds  to  the  extent  of  $200,000  on  the  sub- 
scription, and  it  was  liable  to  be  called  upon  for  $50,000  more.  For  the  re- 
mainder it  was  liable  only  upon  a  contingency  that  has  never  happened,  and 
that  never  can  happen.  The  consideration  for  its  subscription,  it  is  true,  had 
not  failed,  though  the  motive  that  induced  it,  namely,  the  construction  of  the 
railroad,  no  longer  existed.  The  credit  of  the  bonds  which  it  had  issued  was 
gone,  and  had  it  issued  the  remaining  $50,000  they  could  not  have  been  sold 
for  more  than  $8,000  or  $10,000.  It  was  in  these  circumstances  that  the  com- 
pany applied  to  the  city,  stating  its  own  helplessness,  and  it  was  then  that  the 
arrangement  was  made  by  which  the  city  assumed  to  pay  the  debt  of  $36,000 
due  by  the  company,  and  sundry  other  moneys,  and  in  consideration  thereof 
obtained  from  the  company  one  hundred  and  ninety-three  bonds,  which  had  not 
been  negotiated,  and  a  cancellation  of  the  stock  subscription.  Was  this  trans- 
action valid  ? 

The  bonds  were  negotiable  instruments,  payable  to  bearer  in  not  less  than 
ten  and  not  more  than  twenty  years,  and,  of  course,  passing  from  hand  to  hand 
by  delivery.  Had  the  whole  subscription  been  paid,  it  must  have  been  with 
similar  bonds.  And  the  manifest  design  of  the  subscription  was  to  create  bonda 
for  sale  in  the  market  as  the  convenience  or  the  necessities  of  the  railroad 
company  might  require.  There  was  no  restriction  in  the  contract  upon  the 
power  of  disposition,  and  none  at  law,  or  in  equity,  unless  it  be  that  the  company 
could  not  part  with  the  bonds  in  fraud  of  its  stockholders  or  its  creditors.  And 
it  had  the  right,  which  all  other  debtors  had  at  the  time,  to  make  preferences 
among  its  creditors  —  to  pay  one  rather  than  another.  It  is  not  to  be  disputed 
that,  situated  as  the  company  was  at  the  time  when  the  contract  of  August 
and  September,  1857,  was  made,  with  the  debt  of  $36,000  pressing  upon  it,  and 
with  no  other  means  of  relief,  it  might  have  sold  the  entire  lot  of  two  hundred 
and  forty-three  bonds,  which  it  held,  or  was  entitled  to  call  for,  at  the  best  price 
that  could  have  been  obtained,  and  might  have  applied  the  entire  proceeds,  had 
they  been  needed,  to  pay  that  single  debt.  Of  this,  neither  the  stockholders 
nor  the  other  creditors  could  have  complained.  What  more  has  been  done  now  2 
No  doubt  such  a  course  would  have  involved  an  equal  sacrifice  to  the  company, 
and  would,  in  the  end,  have  been  more  disastrous  to  the  city.  Time  has  re- 
vealed that  the  bonds  were  worth  more  than  they  could  have  been  sold  for,  bat 
we  are  to  look  at  the  circumstances  as  they  were  when  the  transaction  took 
place,  in  considering  what  was  its  nature  and  whether  it  was  legaL  Sut  if  a 
sale  by  the  company  at  the  market  price,  and  an  application  of  the  whole  pro- 
ceeds to  the  payment  of  the  $36,000  debt,  would  have  been  unimpeachable,  why 
is  it  less  so  because  the  city  became  the  purchaser?  Beyond  doubt,  the  city 
might  lawfully  buy  its  own  bonds.  Had  the  company  sold  to  a  stranger,  and 
then  the  city  become  a  purchaser  from  the  stranger,  it  will  not  be  contended 
that  any  creditor  of  the  company  could  complain.    And  it  can  make  no  differ- 
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ience  whether  the  purchase  was  made  directly  or  indirectly  from  the  first 
holder  of  the  bonds,  assuming  that  there  was  no  fraud.  The  transaction, 
or  the  arrangement  of  August  and  September,  1857,  was,  in  substance, 
plainly  nothing  more  than  a  purchase  by  the  city  of  its  own  bonds,  some  of 
which  had  been  issued,  and  others  of  which  it  was  under  obligation  to  issue,  at 
the  call  of  the  vendor.  The  price  paid  was  $36,000,  besides  some  thousands 
more  which  the  purchaser  undertook  to  pay.  Looking  at  it  in  the  light  of  sub- 
sequent events,  it  was  no  doubt  an  advantageous  purchase  for  the  city;  and,  if 
the  uncontradicted  evidence  is  to  be  believed,  it  was  deemed  at  the  time  an  ad- 
vantageous sale  or  arrangement  for  the  company.  Certainly  it  did  not  place 
the  company  in  any  worse  position  than  it  must  have  held  had  it  not  been 
made. 

§  1 136.  It  is  not  beyond  the  powers  of  a  corporation^  which  had  a  right  to  sub- 
scribe or  not  as  it  chose^  to  recall  its  subscription  by  buying  in  its  bonds. 

It  is,  however,  contended  by  the  complainants  that  the  arrangement  was 
fraudulent,  both  in  law  and  in  fact,  and  that  neither  the  common  councils  of  the 
city  nor  the  directors  of  the  railroad  company  had  power  to  make  it.  In  sup- 
port of  the  proposition  that  the  transaction  was  uUra  vires  we  are  referred  to 
Bell  V.  Eailroad  Co.,  4  Wall.,  598,  but  that  case  is  very  unlike  the  present. 
There  a  popular  vote,  under  legislative  sanction,  had  instructed  the  police 
board  to  subscribe  a  defined  amount,  leaving  to  them  no  discretion.  The  police 
board  were  agents  to  carry  out  the  popular  will,  with  limited  powers.  It  was 
not,  therefore,  for  them  to  subscribe  a  less  amount,  or  make  any  other  contract 
than  the  one  they  had  been  directed  to  make ;  and  this  court  well  said  that  a 
municipal  corporation,  like  the  board  of  police,  could  not  modify  or  alter  the 
stock  subscription  voted  by  the  people  in  the  absence  of  power  from  the  legis- 
lature. The  decision,  however,  was  placed  upoii  other  grounds.  But  in  the 
present  case  the  comn;ion  council  were  free  to  exercise  their  own  discretion. 
They  were  under  no  obligation  to  subscribe  at  all,  and  they  might  take  as  little 
or  as  much  stock  as  they  pleased,  not  exceeding  $600,000.  Besides,  as  we  have 
seen,  the  arrangement  assailed  by  the  complainants  was  not  a  modification  of 
the  subscription  previously  made,  or  a  bonus  given  for  a  release.  It  was  rather 
a  purchase  of  the  city  debt.  We  think  it  was  not  beyond  the  power  of  the 
contracting  parties. 

And  we  are  not  able  to  perceive  that  it  was  fraudulent,  either  in  law  or  in 
fact.  It  may  well  be  doubted  whether  the  complainants  can  be  heard  in 
alleging  fraud.  It  is  clear  the  arrangement  made  is  binding  upon  the  railroad 
company,  through  which,  as  well  as  against  which,  they  claim.  They  can, 
therefore,  have  no  standing  in  court  unless  the  arrangement  was  absolutely  null 
for  want  of  power  in  the  parties  to  make  it,  or  unless  it  was  fraudulent  as 
against  them,  and  therefore  voidable  at  their  suit.  We  have  already  seen  that 
it  was  not  a  nullity,  and  the  bill  does  not  charge  that  it  was  fraudulent  It 
avers  that  the  arrangement  and  compromise  and  attempted  cancellation  of  the 
subscription  was  entirely  null  and  void,  but  it  does  not  allege  that  they  were 
fraudulently  made.  In  urging  fraud  now  the  complainants  are  setting  up  a 
case  not  made  by  the  pleadings.  But  it  is  not  necessary  to  place  our  decision 
on  this  ground.  Ko  doubt  the  subscribed  capital  stock  of  a  corporation  is  a 
fund  held  by  it  in  trust  for  its  creditors,  as  is  also  all  its  other  property,  and 
had  the  railroad  company  released,  without  equivalent  consideration,  or  given 
it  away,  its  action  would  have  been  fraudulent,  and  might  have  been  set  aside 
by  a  court  of  equity.    But  certainly  it  was  in  the  power  of  the  directors  to 
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apply  the  subscription  on  bonds  taken  in  payment  to  the  extinguishment  of 
debts,  and  if  thus  applied  in  good  faith,  all  being  obtained  for  it  that  it  was 
worth,  no  one  has  been  wronged.  It  is,  therefore,  a  question  of  fact  to  be 
determined  by  the  evidence,  whether  the  bonds  and  the  balance  of  the  city's 
subscription  were  thus  applied.  Upon  this  subject  we  have  already  remarked 
^t  considerable  length.  We  may  add  the  evidence  is  convincing  that  the  con- 
tract between  the  city  and  the  company  was  made  in  the  utmost  good  faith, 
with  no  intention  to  wrong  creditors  of  the  latter;  that  it  was  at  the  time  con- 
sidered advantageous  to  the  company,  and  it  is  not  proved  that  all  was  not 
paid  for  the  bonds  issued  and  to  be  issued  that  they  could  have  been  sold  for  in 
the  market 

§  1136.  A  delay  of  nine  years  after  the  graimd  of  relief  woe  perfected  be- 
fore bringing  suit  is  laehes. 

We  will  not  pursue  this  branch  of  the  case  further.  Were  it  even  conceded 
that  the  arrangement  of  August  and  September,  1857,  might  have  been  set 
aside  at  the  instance  of  creditors  of  the  company,  the  laches  of  the  Qom- 
plainants  is  fatal  to  their  bilL  This  suit  was  not  brought  until  the  29th  day  of 
January,  1868.  The  contract  assailed  was  consummated  September  8, 1857. 
It  was  not  made  in  secret.  There  was  no  attempt  at  concealment.  On  the 
contrary,  the  ordinance  of  the  city  was  published  at  the  time.  The  insolvency 
of  the  company,  as  well  as  its  abandonment  of  its  work  on  the  railroad,  was 
known.  It  is  asserted  in  complainants'  bill.  Injunction  suits  were  then  pending 
against  the  city.  The  return  of  ntdla  bona  to  the  complainants*  execution 
against  the  railroad  company  was  made  on  the  1st  of  December,  1858.  Then 
their  right,  if  any  they  had,  to  attack  the  compromise  as  fraudulent  was  perfect* 
Tet  they  remained  inactive  more  than  nine  years,  and  it  was  not  until  after  a 
speculator  had  purchased  a  large  part  of  the  judgment  that  this  bill  was  brought. 
An  attempt  has  been  made  to  excuse  this  long  delay  by  the  testimony  of  one  of 
the  complainants  that  he  had  never  heard  of  the  compromise  of  the  city's  sub* 
scription  until  a  time  which  was  subsequent  to  the  commencement  of  the  suit. 
Sut  he  does  not  say  that  he  had  not  full  possession  of  the  means  of  detecting 
the  fraudulent  arrangement,  if  it  was  fraudulent,  or  that  there  had  been  any  con- 
cealment ;  and  the  possession  of  such  means  of  knowledge  is,  in  equity,  the  same 
as  knowledge  itsel!.  Farnam  v.  Brooks,  9  Pick.,  212 ;  2  Story,  Eq.,  §  1521.  More- 
over, the  other  evidence  in  the  case  is  irreconcilable  with  this  statement  of  the 
Tvitness.  He  had  attorneys  who  knew  of  the  compromise  from  the  first.  He 
liimself  went  to  New  Albany  in  the  spring  of  1858  for  the  purpose  of  making 
a  thorough  examination  of  the  affairs  of  the  company,  and  another  witness 
thinks  he  was  then  informed  of  the  arrangement.  There  is  not  the  slightest 
evidence  that  any  other  one  of  the  complainants  was  not  fully  apprised  of  what 
had  been  done  from  the  time  of  the  transaction ;  and  certainly  they  all  had  the 
fullest  means  of  knowledge.  No  excuse  is,  therefore,  shown  for  their  long 
clelay,  and  it  is  difficult  to  see  why  they  are  not  barred  by  the  rule  in  equity 
analogous  to  the  statute  of  limitations.  Upon  this  subject  it  is  unnecessary  to 
cite  authorities.  They  are  to  be  found  in  numbers  in  the.  decisions  of  this 
court  as  well  as  elsewhere.  It  is  not  to  be  questioned  that  a  direct  suit  at  law 
founded  upon  alleged  fraud  in  making  the  compromise  would  have  been 
barred  by  the  Indiana  statutory  limitation  of  six  years.  It  cannot  be  main- 
tained that  supine  negligence  and  lapse  of  time  are  less  efficient  in  a  court  of 
equity. 

These  views  of  the  case  render  it  unnecessary  to  consider  the  other  defenses 
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set  up  against  the  complainants*  right  to  recover.  Decree  reversed,  and  the 
cause  remanded  with  instructions  to  dismiss  the  complainants'  bill  as  against 
the  city  of  New  Albany. 

§1187.  Power  of  a^nt.—  The  power  conferred  upon  the  agent  of  a  ooontj  to  issue  bonds 
for  it  implies  the  power  to  take  up  and  cancel  bonds  delivered  by  him  to  a  contractor,  which 
have  not  been  negotiated  by  him,  and  replace  them  by  new  ones.  Lynde  v.  The  County,  10 
WaU.,  6  (§g  1051^55). 

§  1188.  Action  to  compel  issne  of  bonds.—  An  act  authoriang  oertaincounties  to  subscribe 
to  the  stock  of  a  railroad  company,  and  issue  bonds  therefor,  upon  consent  of  the  voters,  pro- 
Tides  that  '<  if  a  majority  of  the  ballots  cast  be  *  for  raUioad  aid '  the  county  board  of  super- 
visors shall  have  power  to  cause  to  be  issued  bonds,"  etc.  A  county  among  those  authorized 
Totes  in  favor  of  railroad  aid,  and  certain  irregularities  in  the  proceedings  are  expressly  cured 
by  a  subsequent  act.  The  supervisors  fail  to  issue  the  bonds.  Tlie  road  is  built.  The  act  author- 
izing this  county  to  issue  bonds  is  subsequently  repealed.  It  is  held,  in  an  action  by  the  com- 
pany to  compel  the  county  to  issue  the  bonds,  that  it  was  in  the  discretion  of  the  supervisors 
to  issue  the  bonds  or  not,  and  that  the  action  cannot  be  maintained.  Wadsworth  v,  St.  Croix 
County,*  4  Fed.  R.,  878.    See  §§  112(^-82. 

IV.   PUBLIO  PUBPOSB. 

BuyauLBY— Money  horrovoed  to  build  aptanhroad,  %  1189.— IbZI  bridge,  llAS^.^  Bridge;  re- 
dtaJs;  bona  fide  holder,  g  1141.— Cour^/u>use;  bonds  hdd  invalid,  %  1142, —  Customgriet- 
miUy  §§  1148,  nU.^ Manufacturing  purposes,  §§  114&-1160. 

§  1189.  The  charter  of  a  municipal  corporation  authorizing  it  to  borrow  money  for  any  pub- 
lic purpose,  whenever,  in  the  opinion  of  the  city  council,  it  is  deemed  expedient  to  exercise 
that  power,  is  valid,  if  there  is  nothing  in  the  constitution  of  the  state  to  the  contrary. 
Money  borrowed  to  aid  in  the  construction  of  a  plank-road  running  to  or  through  the  city  is 
borrowed  for  a  pubUc  purpose,  and  bonds  issued  by  the  city  to  raise  such  money  are  witbin 
the  power  conferred  by  that  provision  and  are  valid.    MitcheU  v,  Burlington,  §§  1151-1158. 

g  1140.  A  toll-bridge  is  a  work  of  internal  improvement,  and  county  bonds  issued  under 
legislative  authority  to  issue  bonds  in  aid  of  works  of  internal  improvement  are  valid.  The 
fact  that  the  bridge  was  intended  and  used  as  a  toll-bridge,  or  the  question  of  the  ri^t  to  de- 
mand tolls,  wiU  not  affect  the  validity  of  the  bonds.    Commissioners  v.  Chandler,  §  1154. 

§  1141.  Where  a  county  has  issued  its  bonds  to  build  a  bridge,  under  authority  of  a  valid 
law  requiring  the  consent  of  the  voters  to  such  issue,  and  the  bridge  has  been  built  with  the 
proceeds  of  the  bonds,  the  county  cannot  contradict  the  recital  in  the  bonds  that  the  neces- 
sary vote  was  had,  in  order  to  defeat  an  action  by  bona  fide  holders  of  the  bonda  Lewis  r. 
Board  of  Commissioners,  §g  1155-1157. 

§  1142.  The  bonds  issued  by  the  county  of  Sherman  in  the  state  oiT  Nebraska  to  build  a 
court-house  in  that  county  are  void,  because  such  authority  is  not  given  by  the  act  allowing 
the  issue  of  bonds  by  counties  in  aid  of  railroads  and  other  internal  improvements.  The  act 
providing  for  the  building  of  court-houses  forbids  the  borrowing  of  money  for  that  purpose 
except  on  vote  of  the  people,  and  does  not  authorize  the  issue  of  bonds  in  such  cases.  No  vote 
as  to  the  bonds  in  question  was  ever  had,  no  court-house  was  ever  buHt,  and  the  bonds  con- 
tained no  recitals  of  compliance  with  law.    Ibid.    See  §  1178. 

§  1143.  A  statute  in  Kansas  empowers  any  municipal  township  to  issue  bonds  "  for  the  pur- 
pose of  building  bridges,  free  or  otherwise,  or  to  aid  in  the  construction  of  railroads  or 
water-power,  by  donation  thereto  or  taking  of  stock  therein,  or  for  other  works  of  jntemal 
improvement."  Another  statute  declares  all  water,  steam,  or  other  mUls,  which  grind  for  toll 
or  pay,  are  public  mills.  It  is  held  under  these  acts  that  bonds,  issued  in  aid  of  the  construc- 
tion of  and  to  furnish  the  motive  power  for  a  custom  grist-mill  operated  by  steam,  are  valid. 
This  is  considered  a  public  purpose,  and  does  not  fall  within  the  rule  laid  down  in  Loan  Asso- 
ciation V,  Topeka.    Township  of  Burlington  v.  Beasley,  g  1158. 

§  1144.  It  is  held  that  the  statute  of  Nebraska  of  February  15, 1869,  authorizing  counties  to 
issue  bonds  in  aid  of  the  construction  of  any  railroad  or  other  work  of  internal  improvement^ 
does  not  authorize  the  issue  of  bonds  in  aid  of  the  construction  of  a  steam  grist-mill,  and  bonds 
Issued  for  this  purpose  are  invalid.  Such  an  enterprise  is  construed  not  to  be  within  the  act, 
since  the  only  enterprise  specifically  mentioned  is  the  construction  of  a  railroad,  and  there  is 
nothing  in  the  decisions  of  the  courts  of  Nebraska  holding  that  the  purpose  in  question  is  in- 
cluded in  the  act.    Osborne  v.  County  of  Adams,  §  1159. 
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§  114&  Where  a  city  has  general  authority  to  borrow  money  and  issue  bonds,  it  may,  with 
the  requisite  assent  of  the  voters,  borrow  money  upon  bonds  for  every  purpose  which  may 
fairly  be  deemed  municipal  or  corporate.    Hackett  v,  Ottawa,  §§  1160,  1161. 

g  1146.  And'it  seems  that  in  Illinois  a  city  might  borrow  money  and  issue  bonds  for  the 
purpose  of  "  developing  the  natural  resources  of  the  city  for  manufacturing  purposes.**    Ibid, 

§  1147.  So,  where  a  city  issued  bonds,  which  appeared  from  references  to  the  titles  of  cer- 
tain ordinances  to  have  been  issued  for  the  purpose  of  "  developing  the  natural  resources  of 
the  city  for  manufacturing  purposes,"  the  city  was  estopped  to  allege,  as  against  a  bona  fide 
holder,  that  the  bonds  were  issued  in  aid  of  a  private  enterprise.    Ibid. 

§  1148.  Municipal  bonds,  issued  In  pursuance  of  authority  conferred  by  statute,  to  encour- 
age manufactories  conducted  by  private  enterprise,  are  void,  since  they  must  be  paid  by  taxes 
collected  from  the  citizens  of  the  town,  and  a  tax  cannot  be  levied  except  for  public  pur- 
poses ;  it  cannot  take  the  property  of  one  individual  for  the  benefit  of  another.  (Clifford, 
J.,  dissents.)    Loan  Association  v,  Topeka,  §§  1162-1168. 

§  1149.  Bonds  issued  under  authority  of  an  act,  authorizing  the  creation  of  a  debt  by  a 
municipal  corporation  to  raise  money  to  be  given  as  a  donation  to  aid  in  the  erection  of  cer- 
tain buildings  to  be  used  for  the  purpose  of  manufacturing  certain  patent  bridges,  and  as  a 
foundry  and  iron  works,  and  authorizing  and  requiring  the  levy  and  collection  of  such  taxes 
as  may  be  necessary  to  pay  the  principal  and  interest  on  these  bonds,  are  void.  Bonds  issued 
for  this  purpose  are  not  issued  for  a  public  purpose,  and  taxes  for  the  payment  of  these  bonds 
are  not  applied  to  a  public  purpose.    Commercial  Nat.  Bank  v.  City  of  lola,  §g  1169-1177. 

§  lloO.  The  bonds  issued  under  the  act  of  Kansas  of  February  28, 1871,  authorizing  the 
city  of  lola  to  issue  bonds  in  aid  of  the  erection  of  certain  buildings  to  be  used  in  manufact- 
uring bridges,  plows  and  stoves,  are  void,  since  that  act  is  in  conflict  with  the  constitution 
of  Kansas,  forbidding  the  legislature  from  passing  any  special  act  conferring  corporate 
powera  This  act  is  unconstitutional,  because  (1)  having  been  passed  for  the  sole  purpose  of 
legalizing  the  issue  of  these  bonds,  it  is  a  special  act;  (2)  it  confers  corporate  powers,  the 
issuing  of  municipal  bonds  being  a  corporate  power ;  and  (8)  it  has  been  decided  by  the  Kan- 
sas supreme  court  that  this  constitutional  provision  includes  municipal  corporations.    Ibid. 

[Notes.— See  §§  1178-1180.] 

MITCHELL  V.  BURLINQTON. 
(4  WaUace,  270-275.    1866.) 

Ebbos  to  U.  S.  Circuit  Court,  District  of  Iowa. 

Opinion  by  Mb.  Justioe  Cliffobd.        > 

Statemknt  of  Facts. —  Plaintiffs  sued  the  corporation  defendants,  in  a  plea 
of  debt,  declaring  on  five  bonds  of  $1,000  each,  issued  by  the  city  on  the  23d 
day  of  March,  1850,  and  made  payable  ten  years  after  date  to  £.  W.  Clark, 
Brother  &  Co.,  or  bearer,  with  interest  on  the  same  at  ten  per  cent,  per 
annum.  The  bonds  were  signed  by  the  mayor  and  recorder  of  the  city,  and 
purport  to  have  been  issued  in  pursuance  of  an  ordinance  of  the  city,  "  to  pro- 
vide for  procuring  and  investing  the  loan  of  $10,000  to  the  city,  to  be  invested 
in  the  stock  of  the  Burlington  &  Mount  Pleasant  Plank-road  Company,  and 
for  other  purposes."  Declaration  alleged  that  the  plaintiffs  became  the  lawful 
owners  and  holders  of  the  bonds  before  they  were  due,  and  that  the  de- 
fendants were  liable  to  pay  to  them  the  amount  of  the  bonds.  Defendants 
appeared  and  pleaded,  among  other  defenses,  as  set  up  in  the  answer,  that  the 
plank-road  company  mentioned  in  the  declaration  was  a  private  corporation ; 
that  the  bonds  were  executed  for  the  purpose  of  procuring  money  to  invest  in 
the  stock  of  that  company,  and  that  the  obligees  of  the  bonds  purchased  the 
same  and  loaned  the  money,  well  knowing  that  the  proceeds  of  the  bonds  were 
to  be  used  for  that  purpose.  They  also  set  up  the  defense  that  the  officers  of 
the  city  had  no  authority  to  issue  the  bonds,  and  that  the  bonds,  as  against  the 
defendants,  were  void.  Parties  defendant,  under  the  rules  of  practice  which 
prevail  in  the  court  below,  may  set  forth  in  the  answer  as  many  causes  of  de- 
fense as  they  may  have;  but  when  the  facts  stated  in  the  answer,  or  any 
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division  of  the  same,  are  not  sufficient  to  constitute  a  defense  the  plaintiff  may 
demur.  Eevised  Code  of  Iowa,  520,  527.  Neither  party  is  allowed  to  demur 
generally,  but  the  requirement  in  all  cases  is  that  the  demurrer  must  distinctly 
specify,  as  the  grounds  of  objection,  the  matters  of  error  intended  to  be  argued 
as  defects  in  the  pleading,  and  no  joinder  in  demurrer  is  required.     Id.,  518. 

Pursuant  to  those  rules  of  pleading,  the  plaintiffs  demurred  to  the  answer 
of  the  defendants,  and  assigned,  among  others,  the  following  causes  of  de- 
murrer: 1.  That  the  answer  did  not  allege  that  tiie  plaintiffs  knew  for  what 
purpose  the  bonds  were  to  be  issued,  or  to  what  use  the  proceeds  of  the  same 
were  to  be  applied.  2.  That  the  answer  is  defective,  because  the  allegation 
that  the  plank-road  company  was  a  private  corporation  contradicts  the  law  of 
the  state,  of  which  the  court  will  take  judicial  notice.  3.  That  the  answer  is 
insufficient,  because  the  defendants,  in  their  corporate  capacity,  had  a  right  to 
borrow  money,  upon  a  proper  vote  of  their  citizens,  for  any  public  purpose, 
and  that  the  construction  of  the  plank-road  mentioned  in  the  pleadings  was  a 
public  purpose  within  the  meaning  of  their  charter;  and  that,  inasmuch  as  the 
money  was  not  borrowed  for  any  illegal  purpose,  the  defense  set  up  was  no 
bar  to  the  action. 

Such  being  substantially  the  state  of  the  pleadings,  the  court  overruled  the 
demurrer  of  the  plaintiffs  and  decided  that  the  answer  of  the  defendants  dis- 
closed a  good  defense  to  the  action ;  and  the  plaintiffs  electing  to  stand  on  that 
demurrer,  judgment  was  rendered  for  the  defendants,  and  the  plaintiffs  sued 
out  this  writ  of  error. 

§  1161.  City  bonds;  charter  construed. 

1.  The  pleadings  raise  the  question  as  to  the  validity  of  the  bonds  mentioned 
in  the  declaration,  and  the  effect  of  the  decision  in  the  court  below  was  that 
they  were  issued  without  authority.    Whether  valid  or  invalid,  it  is  cer- 
tain that  they  were  issued  under  the  provision  in  the  charter  of  the  city  which 
authorized  the  corporation  defendants  to  borrow  money  for  any  puUic  purpose, 
whenever,  in  the  opinion  of  the  city  council,  it  should  be  deemed  expedient  to 
exercise  that  power.    Certain  important  conditions,  however,  are  annexed  to 
the  exercise  of  the  power,  as  appears  by  the  provision  itself,  but  it  is  unneces^ 
sary  to  examine  those  conditions,  as  it  is  conceded  by  the  defendants  that  there 
is  no  formal  objection  to  the  exercise  of  the  authority.    All  the  conditions  an- 
nexed to  the  exercise  of  the  power,  as  expressed  in  the  provision,  having  been 
fulfilled,  the  only  questions  which,  under  any  circumstances,  could  arise  in  the 
case,  are  whether  the  provisicm  is  a  valid  one,  and  if  so,  whether  the  power 
conferred  was  exercised  for  a  purpose  within  the  meaning  of  the  provision? 
Questions  of  a  similar  character  have  been  repeatedly  before  the  court,  and 
they  have  uniformly  been  decided  in  the  same  way.     Present  defendants  pre- 
sented the  same  questions  to  this  court  at  the  last  term,  and  the  court  held  that 
the  power  to  borrow  money  for  any  public  purpose,  within  the  meaning  of  the 
provision,  was  conferred  by  the  charter  in  express  terms,  and  that  there  was 
nothing  in  the  constitution  of  the  state  which  limited  the  authority  so  conferred, 
or  rendered  it  invalid.     Satisfied  with  that  conclusion,  it  is  not  deemed  neces- 
sary to  assign  new  reasons  in  its  support,  or  to  repeat  those  adduced  in  oar 
former  opinion.    Proceeds  of  the  bonds  in  that  case  had  been  appropriated  in  the 
construction  of  a  railway,  and  the  court  held  that  railways  were  so  far  to  be 
considered  as  in  the  nature  of  improved  highways,  and  as  indispensable  to  the 
public  interest  and  the  successful  pursuit  even  of  local  business,  that  a  state  legis- 
lature might  authorize  the  towns  and  counties  of  a  state  through  which  a 
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railway  passes  to  borrow  money,  issue  their  bonds,  subscribe  for  the  stock  of 
the  company,  or  purchase  the  same,  with  a  view  of  aiding  those  engaged  in 
constructing  or  completing  such  a  public  improvement,  and  that  a  legislative 
act  conferring  such  authority  was  not  in  contravention  of  any  implied  limita- 
tion of  the  power  of  the  legislature.  Sogers  v.  Burlington,  3  Wall.,  654  (§§  837- 
841, 9upra).  Substantially  the  same  decision,  as  to  the  power  of  the  legislature, 
was  made  in  the  case  of  Gelpcke  v.  City  of  Dubuque,  1  id.,  202  (§§  1367-70, 
infra)^  and  it  is  proper  to  remark  that  the  opinion  of  the  court  in  that  case 
was  chiefly  founded  upon  a  provision  in  the  charter  of  that  city,  expressed  in 
the  same  words  as  the  provision  under  consideration  in  this  case.  Same 
question  was  presented  to  this  court  on  a  second  occasion,  at  the  last  term,  and 
the  court  unanimously  held  that,  unless  restrained  by  the  organic  law,  the 
legislature  of  a  state  had  the  right  to  authorize  a  municipal  corporation  to  take 
stock  in  a  railroad  or  other  work  of  internal  improvement,  to  borrow  money 
to  pay  for  it,  and  to  levy  a  tax  to  repay  the  loan.  Thonoson  v.  Lee  County,  3 
id.,  330  (§§  1669-72,  infra). 

%  1152.  Plank^roada  (vre  public  improvements  when  their  oonstructian  is 
authorized  hy  the  legislature,  {a) 

2.  Applying  these  decisions  to  the  present  case,  it  is  clear  that  nothing  remains 
open  for  discussion  except  the  question  whether  the  bonds  issued  to  aid  in  con- 
structiog  a  plank-road  fall  within  the  same  principle  as  those  issued  granting 
aid  to  a  railway  ?  Plank-roads  are  as  much  highways  as  railroads,  and  if  author- 
ized to  be  constructed  by  the  legislature,  they  are  public  improvements.  Money 
borrowed  to  aid  in  the  construction  of  such  a  work  by  a  municipal  corporation 
is  borrowed  for  a  public  purpose,  and  if  the  road  leads  from,  extends  to,  or 
passes  through,  the  limits  of  the  corporation  furnishing  the  aid,  the  bonds  of 
the  corporation,  given  as  the  means  of  raising  the  money,  are  within  the  power 
conferred  by  that  provision.  Meyer  v.  City  of  Muscatine,  1  id.,  384  (§§  921-925, 
supra). 

§  1158.  State  decisions  not  binding  on  federal  courts. 

3.  Attention  is  also  called  to  the  fact  that  the  courts  of  the  state  have  recently 
decided,  in  several  cases,  that  the  city  had  no  authority  to  issue  the  bonds ;  and 
reference  is  made  to  the  decisions  of  this  court,  where  it  is  held  that  this  court 
follows  the  decisions  of  the  state  courts  in  the  settled  construction  of  their  con- 
stitutions and  statutes*  Similar  suggestions,  in  this  dass  of  cases,  have  several 
times  been  presented  to  this  court,  and  the  court  has  on  two  occasions  carefully 
examined  the  subject,  and  shown  to  a  demonstration  that  they  cannot  avail 
where  the  bonds,  at  the  time  the}'  were  issued,  were  valid  by  the  constitution 
and  laws  of  the  state,  as  expounded  by  the  courts  of  the  state.  Discussion  upon 
that  topic  is  unnecessary,  as  the  point  is  controlled  by  those  decisions.  For 
these  reasons,  we  are  of  the  opinion  that  the  circuit  court  should  have  sustained 
the  demurrer  of  the  plaintiffs  to  the  answer  of  the  defendants.  The  judgment 
of  the  circuit  court  is,  therefore,  reversed  with  costs,  and  the  case  is  remanded 
for  farther  proceedings  in  conformity  to  the  opinion  of  this  court 

Judgment  accordingly. 


(a)  The  charter  of  the  city,  authorlzhig  It  to  borrow  mone j  for  publio  purposes,  is  valid,  if  there  is  nothing 
In  the  ooDStitution  of  the  state  to  the  contrary.  The  borrowing  of  money  to  aid  in  the  construction  of  a  plank- 
roAd  nmnliig  to  or  throui^h  the  dty  is  for  a  public  purpose.  Bonds  issued  by  the  d^  to  raise  money  for  that 
purpoae  are  ralld.    Lamed  v.  Burlington,^  4  Wall.,  275. 

549 


§1164.  BONDS— CX)RPORATE  SECUBITIES. 

(X)UNTY  COMMISSIONERS  v.  CHANDLER. 
(6  Otto,  205-211.     1877.) 

Errob  to  TT.  S.  Circuit  Court,  Northern  District  of  Nebraska. 

Statement  op  Facts. —  Chandler  sued  the  county  commissioners  on  coupons 
of  bonds  issued  in  aid  of  a  bridge  used  as  a  toll-bridge.  There  was  an  answer 
put  in,  setting  up  chiefly  the  fact  that  the  bridge  was  a  toll-bridge,  to  which 
the  plaintiff  demurred,  and  his  demurrer  was  sustained  and  judgment  rendered 
in  his  favor.  There  were  three  questions  in  the  court  below  on  which  the 
judges  were  divided  in  opinion :  (1)  Whether  the  answer  sets  up  a  sufficient 
defense.  (2)  Whether  the  recital  in  the  bond  charged  the  holder  with  notice 
of  the  proposition.  (3)  Whether  the  fact  that  the  bonds  were  issued  for  a  toll- 
bridge  rendered  them  invalid,  without  further  notice  to  the  holder  than  the  re- 
cital of  the  bonds.  By  the  laws  of  Nebraska,  municipalities  had  power  to  aid 
railroads  or  other  works  of  internal  improvement.  The  bonds  recited  the 
proposttion  submitted  to  the  voters  —  the  building  of  a  wagon- bridge  across 
the  Platte  river. 

§  11 64.  A  bridge  huUt  for  and  tised  as  a  tKorov^hfare  is  a  piMic  highway 
and  a  work  of  internal  improvement.  It  is  not  material  that  it  is  tised  as  a  toll- 
bridge. 

Opinion  by  Mb.  Justice  Bradley. 

Ih  approaching  the  solution  of  the  questions  presented  by  this  certiScate,  the 
first  inquiry  that  naturally  presents  itself  is  whether  a  toll-bridge  like  that  re- 
ferred to  is  a  public  bridge,  and  hence  a  work  of  internal  improvement.  And 
we  can  hardly  refrain  from  expressing  surprise  that  there  should  be  any  doubt 
on  the  subject.  What  was  the  bridge  built  for,  if  not  fit  for  public  use?  Cer- 
tainly not  for  the  mere  purpose  of  spanning  the  Platte  river  as  an  architectural 
ornament,  however  beautiful  it  may  be  as  a  work  of  art ;  nor  for  the  private 
use  of  the  common  council  and  their  families;  nor  even  for  the  exclusive  use  of 
the  citizens  of  Fremont.  All  persons,  of  whatever  place,  condition  or  quality, 
are  entitled  to  use  it  as  a  public  thoroughfare  for  crossing  the  river.  The  fact 
that  they  are  required  to  pay  toll  for  its  use  does  not  affect  the  question  in  the 
slightest  degree.  Turnpikes  are  public  highways,  nothwithstanding  the  exac- 
tion of  toll  for  passing  on  them.  Railroads  are  public  highways,  and  are  the 
only  works  of  internal  improvement  specially  named  in  the  act;  yet  no  one 
can  travel  on  them  without  paying  toll.  Railroads,  turnpikes,  bridges,  ferries, 
are  all  things  of  public  concern,  and  the  right  to  erect  them  is  a  public  rights 
If  it  be  conceded  to  a  private  individual  or  corporation,  it  is  conceded  as  a  pub- 
lic franchise ;  and  the  right  to  take  toll  is  granted  as  a  compensation  for  erect- 
ing the  work  and  relieving  the  public  treasury  from  the  burden  thereof.  Those 
who  have  such  franchises  are  agents  of  the  public.  They  have,  it  is  true,  a 
private  interest  in  the  tolls ;  but  the  works  are  public,  and  subject  to  public 
regulation,  and  the  entire  public  has  the  right  to  use  them.  These  principles 
are  so  elementary  in  the  common  law  that  we  can  hardly  open  our  books  with- 
out seeing  them  recognized  or  illustrated.  Comyns'  Digest,  title  "  Toll-thor- 
ough," commences  thus:  "Toll-thorough  is  a  sum  demanded  for  a  passage 
through  an  highway;  or  for  a  passage  over  a  ferry,  bridge,  etc. ;  or  for  goods 
which  pass  by  such  a  port  in  a  river;  and  it  may  be  demanded  in  consideration 
of  the  repair  of  the  pavement  in  a  high  street ;  or  of  the  repair  of  a  sea-wall, 
bridge,  etc. ;  cleansing  of  a  river,  etc.  But  toll-thorough  cannot  be  claimed 
simply,  without  any  consideration."    These  few  sentences  indicate  conclusively 
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tbat  the  existence  of  a  toll  is  not  inconsistent  with  the  public  character  of  the 
work  on  which  it  is  exacted. 

Of  course  there  may  be  private  bridges  as  there  may  be  private  ways,  and 
they  are  put  in  the  same  category  by  the  text-writers.  Woolrych  on  Ways,  195. 
But  all  bridges  intended  and  used  as  thoroughfares  are  public  highways 
whether  subject  to  toll  or  not.  Eegularly,  all  public  bridges  are  a  county 
charge,  and  the  county  is  bound  to  erect  and  maintain  them.  1  Bla.  Com.,  357. 
But  others  may  be  charged  with  this  duty,  and  a  toll  is  the  commonest  of 
means  for  obtaining  compensation  for  its  performance.  In  Angell  on  High* 
ways,  it  is  said  that  public  bridges  may  be  divided  into  three  clsisses :  '^  First, 
those  which  belong  to  the  public,  as  state,  county  or  township  bridges,  over 
which  all  people  have  a  right  to  pass  without  or  with  paying  toll ;  these  are 
built  by  public  authority  at  the  public  expense,  either  of  the  state  itself  or  of  a 
district  or  portion  of  the  state ;  secondly,  those  which  have  been  built  by  com- 
panies (like  turnpike  and  railroad  companies)  or  at  the  expense  of  private  indi- 
viduals, over  which  all  persons  have  a  right  to  pass  on  the  payment  of  a  toll 
fixed  by  law;  thirdly,  those  which  have  been  built  by  private  individuals  and 
which  have  been  surrendered  or  dedicated  to  the  use  of  the  public."  Angell  on 
Highways,  sea  38.  Chancellor  Kent  says:  "The  privilege  of  making  a  road 
or  establishing  a  ferry,  and  taking  tolls  for  the  use  of  the  same,  is  a  franchise, 
and  the  public  have  an  interest  in  the  same ;  and  the  owners  of  the  franchise  are 
answerable  in  damages  if  they  should  refuse  to  transport  an  individual  without 
any  reasonable  excuse  upon  beinc:  paid  or  tendered  the  usual  rate  of  fare."  In 
the  same  connection  be  enumemtL  in  this  class  of  franchises  ferries,  bridges, 
turnpikes  and  railroads.  3  Kent,  Com.,  458,  459.  But  it  is  unnecessary  to  con- 
tinue the  discussion  further.  In  our  judgment  the  bridge  in  question  is  a  pub- 
lic bridge,  and  a  work  of  internal  improvement  within  the  meaning  of  the 
statute. 

Whether  the  precinct  or  the  county  commissioners  have  the  right,  without 
further  legislative  authority,  to  demand  tolls  for  passing  on  the  bridge  is  a  totally 
different  question,  and  one  that  does  not,  in  our  judgment,  affect  the  validity 
of  the  bonds.  The  bridge  being  an  internal  improvement  the  precinct  had  the 
power  to  aid  in  its  construction.  This  it  resolved  to  do,  and  on  this  resolve  is 
founded  the  issue  of  the  bonds.  Whether  it  should  get  any  consideration  from 
the  public  in  return  was  a  question  in  which  the  purchaser  of  the  bond  is  not 
concerned.  A  resolve  to  make  the  bridge  a  toll-bridge  was  an  incidental  matter 
that  might  or  might  not  be  valid,  and  might  or  might  not  be  carried  out  if 
valid,  without  affecting  the  main  purpose  —  the  construction  of  the  bridge  or 
the  bonds  issued  in  aid  of  its  accomplishment.  The  toll  question  was  an  inci- 
dental one,  in  which  the  precinct  alone  was  beneficially  interested.  If,  in  the 
execution  of  their  power  to  aid  in  the  construction  of  the  bridge,  the  people  of 
the  precinct  proposed  to  get  some  return  in  the  shape  of  tolls,  and  should  find 
that  they  had  no  authority  to  exact  them,  how  can  that  affect  their  bonds,  to 
issue  which  their  power  was  undoubted  ?  In  voting  the  bonds  they  may  have 
acted,  and  undoubtedly  did  act,  under  the  expectation  that  the  proposed  tolls 
would  relieve  them  from  some  taxation  for  their  payment;  but,  if  mistaken  in 
this — that  is,  in  their  power  to  exact  tolls  —  how  can  this  affect  the  bonds? 
And  how  can  their  want  of  power  to  exact  tolls  concern  the  purchaser  of  the 
bonds?  The  truth  is,  the  two  things  —  the  power  to  aid  in  the  construction  of 
the  bridge  and  the  power  to  stipulate  for  tolls  thereon  —  are  distinct,  and  in  that 
light  they  should  be  viewed  on  the  question  of  the  validity  of  the  bonds.     The 
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bridge  is  an  accomplished  fact,  a  public  improvement^  of  which  the  public  and 
the  people  of  Fremont  have  the  benefit,  and  its  erection  is  dqe  to  those  who  ad- 
vanced their  money  on  the  bonds.  There  are  some  equities  in  the  case  that 
ought  not  to  be  entirely  ignored  in  considering,  not  the  powers  of  the  precinct, 
but  the  manner  in  which  it  has  attempted  to  exercise  them.  If  any  party  is  to 
-suffer  from  a  mistake  of  law  in  respect  to  the  power  of  exacting  tolls,  equity  and 
justice  require  that  it  should  be  that  party  which  has  received  the  benefit,  and 
not  the  party  that  advanced  the  consideration.  This  principle  should  always 
govern  when  it  involves  no  violation  of  any  rule  of  law. 

We  deem  it  unnecessary  to  advert  to  other  points  made  in  the  argument. 
They  present  nothing  that  requires  distinct  consideration.  On  the  whole  we 
are  of  opinion  that  the  answer  does  not  set  up  a  sufficient  defense  in  law  to  the 
cause  of  action  stated  in  the  petition,  whether  the  plaintiff  had  notice  of  the 
election  proceedings  and  of  the  character  of  the  proposed  bridge  or  not  before^ 
purchasing  the  coupons  on  which  the  suit  is  brought.  This  conclusion  requires, 
and  our  judgment  is,  that  the  first  and  third  questions  should  be  answered  in 
the  negative,  and  that  the  second  question  is  immaterial;  and  consequently^ 
that  the  judgment  of  the  circuit  court  should  be  affirmed. 

Jvdgment  affirmed, 

LEWIS  V.  BOARD  OF  COUNTY  COMMISSIONERS  OF  SHERMAN  COUNTY. 
(Circuit  Coart  for  Nebraska:  1  MoCraiy,  877-888.    1881.) 

Opinion  by  Dundy,  J. 

Statement  of  Facts. —  This  suit  is  based  on  a  large  number  of  coupons,  long 
over  due,  detached  from  two  series  of  bonds  issued  by  Sherman  county,  or  at 
least  by  ofScers  representing  the  county.  One  of  such  series  of  bonds  was 
issued  for  the  purpose  of  building  a  court-house,  and  the  other  series  for  the 
purpose  of  building  bridges  in  the  county.  The  defense  to  the  bonds  is  that 
they  were  never  voted  for  by  the  people  of  the  county;  that  they  were  never 
issued  by  the  county ;  and  that  neither  the  court-house  bonds  nor  the  proceeds 
thereof  were  ever  applied  in  any  manner  to  the  erection  of  a  court-house.  It 
is  made  to  appear  from  the  minutes  of  the  county  commissioners  that  the  courtr 
house  bonds  were  issued  and  placed  in  the  hands  of  a  banker  at  Kearney, 
probably  for  the  purpose  of  being  negotiated.  But  some  time  thereafter,  the 
bonds  were  recalled  by  the  county  board,  for  what  particular  purpose  does  not 
appear.  At  what  time  or  in  what  manner,  or  for  what  particular  purpose, 
these  bonds  were  afterwards  turned  loose  on  the  market,  is  not  shown.  Nor 
does  it  make  any  particular  difference  in  that  regard. 

§  1155.  Although  court-houses  are  in  one  sense  works  of  mtemdl  improve- 
mentj  they  are  not  sitch  within  the  meaning  of  the  Nebi^aska  statute  of  1869. 

It  may  be  conceded,  as  a  general  proposition,  that  a  ''  court-house  "  is  a  work 
of  internal  improvement.  But  it  may  very  well  be  questioned  whether  our 
internal  improvement  law  of  the  15th  of  February,  1869/  has  any  application 
to  such  a  work  of  internal  improvement.  As  early  as  the  year  1856,  the  terri- 
torial legislature  provided  for  the  building  of  court-houses  and  jails,  and  made 
ample  provision  therefor.  The  same  law  has  been  in  force  almost  ever  since, 
and  with  few  slight  changes  is  the  law  to-day.  When  the  internal  improve- 
ment law  of  1869  was  passed,  it  was  well  enough  understood  that  it  was  passed 
for  the  express  purpose  of  enabling  counties,  cities  and  towns  to  vote  aid  to- 
xailroads  and  bridges,  and  works  of  a  kindred  character.    Ko  one  supposed  it 
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to  be  necessary  to  pass  sooh  a  law  to  enable  a  county  to  build  a  court-house. 
Ample  provision  had  already  been  made  by  law  therefor.  On  the  27th  of 
February,  1873,  before  these  bonds  were  issued,  the  legislature  re-enacted  the 
old  law  with  slight  changes,  which  authorized  the  building  of  court-houses,  and 
it  is  believed  to  be  the  only  general  law  which  authorized  the  expenditure  of 
money  for  any  such  purposa  This  law  indicates  pretty  clearly  the  mode  of 
proceeding  when  it  is  necessary  or  desirable  to  build  a  court-house.  Section 
14,  page  234,  of  the  "General  Statutes  of  Nebraska,"  has  this  provision. 
"The  board  of  county  commissioners  at  any  meeting  shall  have  power: 
.  .  .  UI.  To  purchase  sites  for  and  to  build  and  keep  in  repair  county  build- 
ings. .  .  .  IV.  Apportion  and  order  the  levying  of  taxes  as  provided  by 
law,  and  to  borrow  upon  the  credit  of  the  county  a  sum  sufficient  for  the  erec- 
tion of  county  buildings."  "Sec.  15.  The  board  of  county  commissioners 
shall  not  .  .  .  borrow  money  for  the  purpose  specified  in  the  fourth  divis- 
ion of  the  preceding  section  without  first  having  submitted  the  question  .  .  . 
of  borrowing  money  as  aforesaid  to  a  vote  of  the  electors  of  the  county." 
Other  provisions  of  the  law  perfect  the  details  of  the  business  to  be  transacted 
by  the  commissioners  in  connection  with  the  voting  and  borrowing  of  money. 

§  1 156.  A  power  to  horrow  money  to  biiild  a  court-hoVfSe  doe%  not  incltcde  a 
power  to  issice  tonda  for  that  jrurpose. 

It  will  be  seen  from  the  foregoing,  that  before  the  commissioners  can  lawfully 
borrow  money  for  the  purpose  of  building  a  court-house,  the  right  and  author- 
ity to  do  so  must  be  conferred  by  a  vote  of  the  electors  of  the  county.  This 
is  indispensable,  as  no  right  for  such  purpose  exists  without  it.  It  must  be 
observed  that  the  authority  here  conferred  on  the  county  commissioners  is  to 
borrow  money  to  build  a  court-house.  The  law  does  not  authorize  the  people. 
to  vote  bonds  to  erect  the  building.  They  may,  by  their  votes,  lawfully  em- 
power the  commissioners  to  borrow  money  for  the  purpose  in  question,  but 
they  cannot  authorize  the  commissioners  to  issue  bonds  for  such  a  purpose  and 
have  them  hawked  around  the  county  and  sold  to  A.,  B.  and  C,  to  raise  money 
at  a  ruinous  discount  for  any  such  purpose.  It  is  one  thing  to  authorize  the 
borrowing  of  money  to  build  a  court-house,  when  needed,  but  it  is  another  and 
very  different  thing  to  vote  for  the  issuing  of  bonds  therefor,  when  the  law 
does  not  authorize  it.  It  is  true,  if  the  people,  by  a  proper  vote,  should  author- 
ize the  commissioners  to  borrow  money,  that  on  receiving  the  money  a  bond 
or  other  evidence  of  indebtedness  might  be  given  for  the  payment  of  the  money 
when  due  under  the  terms  of  the  loan.  This  would  perhaps  follow  as  an  inci- 
dent to  the  right  to  borrow.  But  even  then,  the  amount  of  money  so  borrowed 
should  equal  the  amount  for  which  the  bond  was  given.  Otherwise  there 
would  be  no  end  to  the  fraudulent  practices  of  both  officers  and  purchasers  of 
bonds.  Such  a  practice  cannot  be  encouraged,  and  it  is  the  duty  of  courts  to 
close  the  doors  against  it.  If,  then,  the  law  does  not  authorize  the  voting 
of  bonds  for  any  such  a  purpose  as  building  a  court-house,  then  the  authority 
to  borrow  money  cannot  be  enlarged  by  the  commissioners  or  the  people  so  as  to 
include  the  right  to  issue  bonds  and  sell  them  at  such  prices  as  can  be  procured 
therefor,  when  such  authority  has  been  withheld  by  the  law-making  power. 
This  view  is  fully  supported  by  a  case  recently  decided  by  the  supreme  court. 
Scipio  V.  Wright,  11  Otto,  665  (§§  1041-43,  supra). 

So  far  as  the  court-house  bonds  are  concerned,  then,  they  must  be  held  in- 
valid. For  the  reasons :  First.  "Want  of  authority  for  voting  bonds  for  the 
parpose  of  building  a  court-house.    Second.  Because  no  bonds  were  ever  voted 
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by  Sherman  county  for  any  such  purpose.  Third.  Because  none  of  the  bonds 
or  the  proceeds  thereof  were  ever  used  to  build  a  court-house,  or  were  ever  used 
for  any  other  purpose  by  the  county ;  and  Fourth,  Because  the  bonds  contained 
no  recitals,  showing  that  the  same  had  been  issued  conformably  to  law,  so  as  to 
cut  off  the  defenses  relied  on. 

§  11 57,  County  bonds  issued  by  Sherman  county,  NebrasTca,  to  buHd  bridges 
are  good  in  the  hands  of  innocent  holders  for  value. 

But  with  reference  to  the  coupons  taken  from  the  bridge  bonds,  it  is  different. 
There  is  full  authority  of  law  for  the  people  of  a  county  to  vote  for  the  issuing 
of  bonds  to  aid  in  building  bridges.  The  bridge  bonds  recite  on  their  face  that 
their  issue  was  duly  authorized  by  a  vote  of  the  people  of  the  county,  and  that 
the  result  of  such  election  was  entered  upon  the  commissioners'  records,  as 
provided  by  law.  This  recital  is  perhaps  untrue,  as  the  commissioners'  pro- 
ceedings show  no  such  thing.  But  as  stated,  the  law  authorizes  the  voting  of 
bonds  for  such  a  purpose,  and  the  bond  recites  the  fact  that  they  were  properly 
voted  for  and  authorized  by  a  vote  of  the  people  of  the  county  on  the  11th 
day  of  August,  1873,  and  that  the  result  of  the  vote  was  spread  upon  the  com- 
missioners' journal  of  proceedings.  The  purchaser  of  the  bonds,  without  notice 
of  infirmity,  was  not  in  a  position  to  know,  or  believe,  that  the  bonds  recited  a 
falsehood  on  their  face,  and  he  was  not,  under  the  circumstances,  bound  to  look 
beyond  the  bond  itself.  He  might  well  believe  what  he  saw  stated  in  the  bond. 
Fair  dealing  will  not  permit  the  defendant  to  gainsay  what  it  has,  through  its 
proper  officers,  thus  solemnly  asserted.  But  this  is  not  all.  The  law  not  only 
authorizes  the  issuing  bonds  for  such  purposes,  but  they  were  so  issued,  and 
used  direct  in  payment  for  building  several  bridges  in  the  county,  the  principal 
one  being  across  the  Loup  river.  The  county  has  had  the  full  benefit  of  the 
bridge  bonds.  They  were  turned  over  directly  to  the  parties  who  built  the 
bridges,  and  were  hy  them  put  on  the  market  and  into  circulation,  with  the  state- 
ment on  their  face  that  they  had  been  properly  voted  for  and  issued.  Good 
faith  and  common  honesty  require  their  payment,  when  found  in  the  hands  of 
innocent  bona  fde  purchasers.  The  plaintiff  must,  therefore,  have  judgment 
on  the  coupons  detached  from  the  bridge  bonds,  with  lawful  interest  thereon 
from  the  time  the  same  became  due  and  payable. 

TOWNSHIP  OF  BURLINGTON  v.  BEASLEY. 
(4  Otto,  81(M14.    1876.) 

Eeeor  to  TJ.  S.  Circuit  Court,  District  of  Kansas. 

Opinion  by  Mr.  Justice  Hunt. 

Statement  of  Facts. —  The  bonds  which  are  the  foundation  of  this  action 
purport  upon  their  face  to  be  issued  by  virtue  of  an  act  of  the  legislature  of 
the  state  of  Kansas,  approved  March  2,  1872,  of  which  the  title  is  given  in  the 
bonds.  They  contain  no  specific  statement  of  the  purpose  for  which  they 
were  issued.  There  is  nothing  upon  their  face  to  indicate  fraud,  unlawful  as- 
sumption of  authority,  or  irregularity.  If  there  was,  in  fact  and  in  law,  author- 
ity in  the  town  under  any  circumstances  to  issue  its  bonds,  and  if  these  bonds 
bear  the  impress  of  such  authority,  there  is  nothing  to  vitiate  them  when  taken 
by  bona  fde  holders.  The  second  answer  alleges  that  the  bonds  were  issued  to 
John  S.  Stow  to  aid  in  the  construction  and  completion  and  to  furnish  the  mo- 
tive power  of  a  steam  custom  grist-mill  in  the  town  of  Burlington;  that  an 
election  to  determine  whether  they  should  be  thus  issued  was  held  under  the 
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provisions  of  the  statute  referred  to,  and  that  a  majority  of  the  qualified  elect- 
ors of  the  town  voted  in  favor  of  issuing  the  bonds.  Certain  proceedings  be- 
tween Stow  and  the  town  are  also  set  forth,  but  as  they  are  not  referred  to  in 
the  briefs,  it  is  not  necessary  here  to  allude  to  them.  The  principal  contesta- 
tion of  the  plaintiff  in  error  is  that  it  had  no  power  to  issue  the  bonds  in  ques- 
tion under  the  statute  of  March,  1872.     Statutes  of  Kansas,  1872,  o.  68,  110. 

§  1 1 68.  In  KansaSy  Unonshipa  are  authorized  to  aid  the  construotion  of  a  steam 
cxutorn  ffrist-mUl.  {a) 

The  first  section  of  this  act  provides  that  the  trustee,  clerk  or  treasurer  of  any 
municipal  township  is  empowered  to  issue  its  bonds  "  for  the  purpose  of  build- 
ing bridges,  free  or  otherwise,  or  to  aid  in  the  construction  of  railroads  or 
water  power,  by  donation  thereto  or  the  taking  of  stock  therein,  or  for  other 
works  of  internal  improvement."  Certain  restrictions  and  conditions  are  im- 
posed, in  relation  to  which  no  question  here  arises.  If  the  motive  power 
intended  to  be  used  by  Mr.  Stow,  and  to  aid  in  the  construction  of  which  these 
bonds  were  issued,  had  been  that  of  water  accumulated  by  dams  and  dis- 
charged upon  wheels,  the  purpose  would  have  been  within  the  specific  language 
of  the  act.  To  aid  in  the  construction  of  "water-power"  is  one  of  the  pur- 
poses named.  But  the  mill  was  a  steam  mill.  It  was  a  custom  grist-mill  oper- 
ated by  steam.  Does  such  an  establishment  fall  within  the  description  of 
^* other  works  of  internal  improvement?"  This  expression  is  usually  applied  to 
railroads  and  canals.  To  confine  it  to  those  two  subjects  would  be  to  give  to 
the  statute  a  narrow  construction ;  and  that  it  was  not  so  intended  is  evident 
from  the  ninth  section,  where  "  a  bridge  or  other  work  of  internal  improve- 
ment, except  railroads,"  is  three  times  spoken  of.  Similar  language  is  used  in 
the  eleventh  section  and  in  the  twelfth  section  of  the  act.  A  state  house  is  an 
internal  improvement,  as  is  a  county  court-house,  a  jail  or  a  penitentiary  (Com- 
missioners of  Leavenworth  Co.  v.  Miller,  7  Kan.,  479),  as  much  as  is  a  railroad, 
a  canal  or  a  bridge.  A  mill  run  by  water  is  declared  to  be  an  internal  improve- 
ment by  the  statute  we  are  considering.  A  ferry  falls  within  the  same  princi- 
ple, and  so  does  a  steam  mill.  It  would  require  great  nicety  of  reasoning  to 
^ve  a  definition  of  the  expression  "  internal  improvement,"  which  should  in- 
clude a  grist-mill  run  by^  water  and  exclude  one  operated  by  steam ;  or  which 
would  show  that  the  means  of  transportation  were  more  valuable  to  the  people 
of  Kansas  than  the  means  of  obtaining  bread.  It  would  be  a  poor  consolation 
to  the  people  of  this  town  to  give  them  the  power  of  going  in  and  out  of  the 
town  upon  a  railroad,  while  they  were  refused  the  means  of  grinding  their 
wheat.  Eailroads,  turnpikes,  buildings,  bridges,  ferries,  reclaiming  swamps, 
and  the  like,  are  no  doubt  improvements.  If  such  improvement  is  within  the 
limits  of  a  town  or  county  it  is  internal  to  such  town  or  county. 

The  statute  of  Kansas  upon  the  subject  of  grist-mills  is  based  upon  the  idea, 
and,  indeed,  upon  the  declaration,  that  all  grist-mills  are  public  institutions.  In 
€•  65  of  the  statute  of  1868,  p.  573,  it  is  thus  enacted :  "  All  water,  steam  or 
other  mills  whose  owners  or  occupiers  grind  or  offer  to  grind  grain  for  toll  or 
pay  are  hereby  declared  public  mills."  Regulation  is  then  made  for  the  order 
in  which  customers  shall  be  attended  to  (first  come  first  served),  the  liability  of 
the  miller,  his  duty  in  assisting  to  load  and  unload,  and  that  the  rates  of  toll ' 

(a)  Wbere  a  bond  recites  that  it  te  iflsned  to  aid  internal  improTemontg  in  the  townaliip,  and  the  bond  was  in 
fact  taaued  in  aid  of  a  custom  grist-mill  operated  by  water-power,  the  purchaser  may  assume,  without  inquiry 
aliunde  the  bond  and  legislative  act,  that  the  bond  is  within  the  competency  of  the  legislature  to  authorise.  A 
<*Qs(om  grist-mill,  operated  by  water-power,  is  a  '*  woriE  of  internal  improvement."  (Township  of  Burlington  «. 
r,  4  otto,  810,  cited.)    Guernsey  v.  Burlington  Township,*  4  Dili,  87S. 
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shall  be  conspicuoasly  posted.  Under  our  recent  decision  in  Mann  v.  Illinois, 
4  Otto,  113,  and  the  other  cases  npon  kindred  subjects,  it  would  be  competent 
to  the  legislature  of  Kansas  to  regulate  the  toll  to  be  taken  at  these  mills.  It 
is  a  reasonable  construction  of  this  statute  to  hold  that  aid  to  this  mill  is  aid 
of  a  public  work  within  its  meaning,  and  that  the  construction  and  equipment 
of  a  steam  grist-mill  was  an  internal  improvement.  The  case  of  Loan  Associa- 
tion V.  Topeka,  20  Wall.,  661  (§§  1162-68,  infra)y  will  adjudge  these  bonds  to 
be  legal.  The  point  is  there  expressly  made  that  bonds,  when  issued  for  a 
public  purpose,  a  public  use,  which  it  is  the  right  and  duty  of  the  state  gov- 
ernment to  assist,  are  valid.  The  issue  we  are  considering  falls  within  this 
definition. 

Judgment  affirmed. 
Mb.  Jtjstioe  Field  dissented. 

OSBORNE  tt.  COUNTY  OF  ADAMS. 
(16  Otto,  181-188.    1882.) 

Ebeor  to  U.  S.  Circuit  Court,  District  of  Nebraska. 

Statement  of  Facts. —  Action  against  the  county  on  coupons  detached  from 
bonds  issued  by  a  subdivision  or  precinct  of  that  county.  The  bonds  in  ques- 
tion were  issued  under  the  authority  of  a  statute  empowering  such  bodies  to 
issue  bonds  in  aid  of  railroads  or  other  works  of  internal  improvement.  The 
bonds  in  question  had  been  issued  to  aid  in  the  construction  of  a  steam  grist- 
mill. There  was  judgment  on  a  demurrer  to  the  declaration  in  the  court 
below,  and  a  writ  of  error  prosecuted  by  the  plaintiffs. 

§  1 1 59,  A  steam  grUt-TnUl  is  not  a  work  of  internal  improvement  within  the 
statists  of  Nebraska,  (a) 

Opinion  by  Mr.  Justice  Harlan. 

A  steam  grist-mill  is  not,  in  our  opinion,  a  work  of  internal  improvement, 
within  the  meaning  of  the  act  of  Nebraska  approved  February  15, 1869,  which 
authorizes  counties,  cities  and  precincts  of  organized  counties  ^^  to  issue  bonds  to 
aid  in  the  construction  of  any  railroad  or  other  work  of  internal  improvement.'^ 
Township  of  Burlington  v,  Beasley,  94  U.  S.,  310  (§  1158,  suprd)^  is  not,  as  sup- 
posed by  counsel,  an  authority  for  a  different  conclusion.  That  case  arose 
under  a  statute  of  Kansas,  which  empowered  municipal  townships  in  that  state 
to  issue  bonds  "  for  the  purpose  of  building  bridges,  free  or  otherwise,  or  to 
aid  in  the  construction  of  railroads  or  water  power  by  donation  thereto,  or  the 
taking  of  stock  therein,  or  for  other  works  of  internal  improvement."  The 
bonds  there  in  suit  were  issued  to  aid  in  the  construction  and  completion  of, 
and  to  furnish  the  motive  power  for,  a  steam  custom  grist-mill.  It  was  held 
that  the  statute,  reasonably  interpreted,  embraced  a  grist-mill  operated  by  steam, 
as  well  as  one  run  by  water-power;  that,  since  municipal  aid  was  authorized 
for  "  the  construction  of  .  .  .  water-power,"  the  phrase  "other  works  of  in- 
ternal improvement,"  in  the  Kansas  statute,  might  be  fairly  construed  as  embrac- 
ing works  of  the  same  class,  and  consequently  as  embracing  a  steam  grist-mill. 
The  court  was  somewhat  influenced,  as  plainly  appears  from  its  opinion,  by  de- 
cisions of  the  supreme  court  of  Kansas,  particularly  that  of  Commissioners  of 
Leavenworth  County  v.  Miller,  7  Kan.,  479.  The  present  case  is  different. 
The  only  work  of  internal  improvement  specially  described  in  the  Nebraska 

statute  is  a  railroad,  and  we  are  not  justified  by  anything  in  Township  of  Bur- 

— ^ 

(a)  Affirming  the  ruling  in  the  lower  court  in  Osborne  v.  Ck>unty  of  Adams,*  2  McC,  97;  S.  C,  7  Fed.  R.»  441. 
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iington  V.  Beasley,  or  in  the  decisions  of  the  courts  of  ]!^ebraska,  in  holding  that 
a  steam  or  other  kind  of  grist-mill  is  of  the  class  of  internal  improvements 
which  municipal  townships  in  that  state  are  empowered,  by  the  statute  in  ques- 
tion, to  aid  by  an  issue  of  bonds.  For  these  reasons  we  ad  jadge  that  the  bonds 
issued  by  the  county  commissioners  in  behalf  of  Juniata  precinct,  in  Adams 
county,  Nebraska,  in  aid  of  the  construction  of  a  steam  grist-mill  in  that  pre- 
cinct, are  unauthorized  by  the  act  of  February  16,  1869 ;  and  as  authority  for 
their  issue  is  not  claimed  to  exist  under  any  other  statute,  they  must  be  held  to 

be  without  binding  force  against  the  precinct. 

Judgment  affirmed. 

HACKETT  V.  OTTAWA. 
(90tto,  8&-W.     187a) 

Error  to  TT.  S.  Circuit  Court,  Northern  District  of  Illinois. 

Stattement  op  Facts. — This  was  a  suit  on  certain  bonds  issued  by  the  city  of 
Ottawa,  Illinois,  in  1869,  which  bonds  upon  their  face  refer  to  the  ordinances 
of  the  city  council  which  authorized  their  issuance.  The  defense  embodied  in 
two  pleas  was  in  effect  that  the  bonds  were  issued  to  Cushman  as  a  donation  in 
aid  of  a  private  enterprise,  and  not  within  the  municipal  powers  of  the  city, 
and  were  for  that  reason  void.  Demurrers  were  filed  to  each  of  the  pleas, 
which  were  overruled,  and  judgment  rendered  for  the  city. 

Opinion  by  Mr.  Justice  Harlan. 

The  bonds  in  suit  upon  their  face  import:  Ist.  That  the  faith  of  the  city  is 
irrevocably  pledged  for  their  payment.  2cl.  That  they  were  issued  in  pursu- 
ance of  the  power  which  the  council  possessed  to  borrow  money  on  the  credit 
of  the  city  and  issue  bonds  therefor,  and  also  in  accordance  with  certain  ordi- 
nances which  provided  for  a  loan  for  municipal  purposes.  The  recitals  of  the 
bonds,  in  themselves,  furnish  no  ground  whatever  to  suppose  that  the  council 
transcended  its  authority,  or  issued  them  for  other  than  such  purposes.  They 
justify  the  opposite  conclusion.  The  city,  however,  claims  that  they  were  not 
issued  for  niunicipal  purposes,  but  as  a  simple  donation  to  a  private  corporation, 
formed  for  business  ends  solely,  and  in  no  wise  connected  with  or  under  the 
control  of  the  city, —  all  of  which,  it  is  further  claimed,  appears  from  the  ordi- 
nances, whose  date  and  title  are  given  in  the  face  of  the  bonds. 

The  ordinance  of  June  15, 1869,  authorizes  the  mayor  to  borrow,  in  the 
name,  for  the  use,  and  upon  the  bonds  of  the  city,  the  sum  of  $60,000,  ^'  to  be 
expended  in  developing  the  natural  advantages  of  the  city  for  manufacturing 
purposes,"  and  provides  "  that  no  application  shall  be  made  of  the  proceeds  of 
the  said  bonds  except  for  the  purpose  aforesaid,  and  in  pursuance  of  an  ordi- 
nance to  be  duly  passed  for  that  purpose  by  the  city  council,  nor  until  the  faith- 
ful application  of  the  proceeds  of  such  bonds  to  the  purpose  aforesaid  shall  be 
fully  secured  to  the  city.''  It  further  provides  that  a  sufficient  sum  to  pay  in- 
terest on  the  loan  should  be  annually  provided  by  taxation,  and  set  apart  as  a 
separate  fund,  to  be  applied  solely  to  the  payment  of  the  interest  on  the  bonds. 
That  ordinance  was  ratified  at  an  election  held  on  the  20th  of  July,  1869,  by  a 
majority  of  all  the  legal  voters  of  the  city.  The  ordinance  of  July  30, 1869, 
was  to  carry  into  effect  that  of  June  15,  1869.  It  directed  the  mayor  to  de- 
liver the  bonds  to  one  Cushman,  *^  to  be  used  by  him  in  developing  the  natural 

resources  of  the  surroundings  of  the  city,  and  that  the  said  Cushman  is  au- 
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thorized  and  directed  to  expend  the  snm  in  the  improvement  of  the  water-power 
upon  the  Illinois  and  Fox  rivers  within  the  city  and  in  the  immediate  vicinity 
thereof,  under  the  franchises  and  powers  which  have  been  granted  for  that  pur- 
pose, in  the  manner  which,  in  his  judgment,  shall  best  secure  the  practical  and 
permanent  use  of  said  water-power  in  the  city  and  its  immediate  vicinity."  It 
provided  that  Cushman  should  execute  and  deliver  to  the  mayor  his  obligation 
that  he  would,  without  unreasonable  delay,  and  by  proper  appliances,  bring 
into  use  all  the  available  water  of  the  two  rivers  at  Ottawa,  as  fast  as  it  might 
be  required  for  actual  use,  and  as  fast  as  it  could  be  leased  at  fair  and  reason- 
able rat^ —  "  the  intent  of  this  ordinance  being  to  secure  the  improvement  and 
development  of  said  water-power  in  this  city  by  appropriating  the  loan  obtained 
under  the  ordinance  aforesaid  for  that  purpose,  or  pro  rata  so  far  as  said  water- 
power  shall  be  made  available  for  practical  use.'*  The  ordinance  of  July  30, 
•1869,  further  provided  that  Cashman  should  bind  himself  to  return  the  bonds, 
and  save  the  city  harmless  from  all  loss  if  the  work  should  not  be  con- 
structed. 

The  city  avers  that  the  franchises  and  powers  referred  to  in  the  ordinance  of 
July  30, 1869,  were  those  granted  to  the  Ottawa  Manufacturing  Company  by  an 
act  approved  February  15,  1851,  and  by  an  act  amendatory  thereof,  approved 
February  16,  1865.  The  first  act  created  certain  persons  therein  named  a  cor- 
poration under  the  style  of  "The  Ottawa  Manufacturing  Company,"  with 
authority  to  erect  a  dam  across  Fox  river  at  a  designated  point,  "for  the  pur- 
pose of  creating  a  water-power,"  and  to  "  use,  lease  or  otherwise  dispose  of  the 
same,  and  construct  such  other  works,  buildings  and  machinery  as  may  be 
deemed  necessary  or  proper  to  use  such  water-power  to  promote  the  interests 
and  objects  of  the  company."  The  second  act  conferred  the  additional  right 
to  build  a  dam  across  the  Illinois  river,  and  to  construct  races  so  as  to  introduce 
the  water  into  the  pool  of  the  dam  authorized  to  be  erected  across  the  Fox 
river.  And  for  all  the  purposes  indicated  in  the  original  and  amendatory  act 
the  company  was  authorized  to  "  take  and  use  such  portion  of  any  highway, 
street,  alley  or  public  ground  as  may  be  deemed  necessary."  But  neither  of 
the  ordinances,  it  will  be  observed,  designates,  by  name,  that  or  any  other  pri- 
vate company.  Nor  is  it  distinctly  alleged  by  the  city,  nor  asserted  in  ail- 
ment, that  the  testator  of  the  plaintiffs  understood  the  ordinances  as  referring 
to  that  company,  or  that  he  read  them  or  had  any  actual  knowledge  of  their 
terms  at  the  time  of  his  purchase.  If  the  council  intended  the  general  public 
and,  particularly,  purchasers  of  its  bonds  to  know  that  the  proposed  develop- 
ment of  the  natuial  advantages  of  the  city  for  manufacturing  purposes  was  to 
be  made  under  the  franchises  and  powers,  or  for  the  benefit  of  that  or  any 
other  private  corporation,  common  fairness  required  that  it  should  have  so  de- 
clared in  the  ordinances,  and  thereby  distinctly  informed  all  who  should  examine 
them,  of  what  it  now  avows  was  its  real  purpose^  namely,  by  a  simple  dona- 
tion to  give  aid  to  a  particular  private  corporation,  established  for  business  ends 
exclusively.  If,  by  reason  of  the  general  reference,  in  the  bonds,  to  the  two 
ordinances  of  June  and  July,  1869,  the  purchaser  is  chargeable  with'  notice  of 
their  provisions  (a  proposition  to  be  hereafter  examined),  the  utmost  which  the 
city,  in  view  of  the  indefinite  language  of  the  ordinances,  can  claim  is  that  he 
had  notice  that  the  bonds  were  issued  for  the  purpose  of  "  developing  the  natural 
resources  of  the  city  for  manufacturing  purposes."  Nothing  more.  This 
brings  us  to  a  question  which  counsel  have  discussed  with  some  elaboration  in 

their  printed  arguments. 
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§  1160.  It  seems  thai  under  the  lUinois  constitution  of  184S  municvp<d  cor* 
poraiions  may  he  empowered  to  borrow  money  to  develop  natural  resources  for 
manifacturing.  {a) 

We  have  seen  that  tlie  charter  of  the  city  confers  upon  the  council  power  to 
borrow  money  upon  the  credit  of  the  city  and  to  issue  bonds  therefor.  No 
limitation  is  prescribed  as  to  the  amount  which  may  be  borrowed.  Nor  is  any 
express  restriction  imposed  as  to  the  objects  or  purposes  for  which  bonds  may 
be  issued.  It  is  clear,  therefore,  that  the  council,  having  secured  the  assent  of 
the  requisite  majority  of  voters,  might  rightfully  borrow  money  upon  bonds  of 
the  city  for  every  purpose  which  could  fairly  be  deemed  municipal  or  corporate. 
But  the  specific  contention  of  the  city  is  that  the  development  of  the  natural 
resources  of  the  city  for  manufacturing  purposes  is  not,  upon  principle  or  within 
the  meaning  of  the  Illinois  constitution  of  1848,  a  corporate  purpose.  After  a 
careful  examination  of  the  decisions  of  the  supreme  court  of  Illinois  to  which 
our  attention  has  been  called,  we  find  this  question  by  no  means  free  from  dif- 
ficulty. The  leading  case,  Taylor  v.  Thompson,  42  III,  9,  involved  the  question 
whether  a  tax  levied  under  the  authority  of  an  act  of  the  legislature  passed  in 
1865,  upon  the  property  of  a  township,  to  pay  bounties  to  persons  who  should 
thereafter  enlist  or  be  drafted  into  the  army  of  the  United  States,  was  for  a 
corporate  purpose  within  the  meaning  of  the  state  constitution.  The  person 
who  complained  of  the  tax  in  that  case  was  a  non-resident  of  the  township,  but 
he  owned  taxable  property  within  its  limits.  The  supreme  court  of  Illinois, 
through  Judge  Lawrence,  in  an  opinion  of  marked  ability,  sustained  the  validity 
of  the  tax,  defining  the  phrase  ^'  corporate  purposes  "  to  mean  ^^  a  tax  to  be  ex- 
pended in  a  manner  which  shall  promote  the  general  prosperity  and  welfare  of 
the  municipality  which  levies  it."  It  is  suggested  by  learned  counsel  for  the 
city  that  that  and  similar  decisions  rendered  during  the  late  civil  war  were  ex- 
ceptional, and  were  made  almost  ex  necessitate^  because  the  courts  were  unwilling 
to  cripple  the  power  of  the  government  to  raise  troops  by  denying  to  counties, 
cities  and  towns  the  right  to  offer  bounties  when  authorized  by  the  legislature. 
An  answer  to  this  suggestion  is  found  in  the  fact  that  the  same  court  reafilrmed 
the  doctrine  of  Taylor  v.  Thompson  in  the  cases  of  Briscoe  v.  Allison,  43  id., 
293;  Misner  v.  Bullard,  id.,  470,  and  Johnson  t).  Campbell,  49  id.,  317.  In  the 
subsequent  case  of  Chicago,  etc.,  R  Co.  v.  Smith,  62  id.,  268,  decided  in  1871, 
the  court,  referring  to  the  definition  of  corporate  purpose  as  given  in  Taylor  v. 
Thompson,  announced  their  acceptance  of  it.  In  People  v,  Dupuyt,  71  id.,  651, 
the  same  definition  was  referred  to  without  disapproval.  The  court,  declaring 
that  it  had  gone  far  enough  in  upholding  that  tax,  said :  ^^  It  may  be  difScult  to 
determine  with  precision  what  is  a  corporate  purpose  in  the  sense  of  the  consti- 
tution, but  it  is  less  difficult  to  determine  what  is  not  such  a  purpose.  The 
true  doctrine  is,  such  purposes,  and  such  only,  as  are  germane  to  the  objects  of 
the  welfare  of  the  municipality,  at  least  such  as  have  a  legitimate  connection 
with  these  objects  and  a  manifest  relation  thereto."  Again,  in  Burr  v.  City  of 
Carbondale,  76  id.,  455,  the  court  sustained  a  tax  imposed  by  the  city  in  sup- 
port of  the  Southern  Illinois  Normal  University,  to  which  the  people  of  that 
city  had  voted  a  tax,  and,  referring  to  Taylor  v.  Thompson,  said  that  a  corpo- 
rate purpose  was  there  ^'  held  to  mean  a  tax  to  be  expended  in  a  manner  which 

(a)  The  bonds  issued  by  the  city  of  Ottawa  to  the  representatiye  of  a  prirate  corporation  as  a  bonus  to  aid  in 
tlie  improTement  of  the  Illinois  and  Fox  riven,  to  increose  the  water-power  facilities  of  the  city,  are  valid,  since 
they  were  issued  by  authority  of  the  charter  of  the  city  empowering  it  to  borrow  money  and  issue  Its  bonds 
therefor,  and  in  pursuance  of  an  ordinance  providing  for  the  borrowing  of  money  tor  municipal purpotet,  B<Hids 
tamed  for  this  purpose  are  held  to  be  issued  for  a  municipal  purpoae,    Gary  v.  Ottawa,  8  Fed.  B.,  199. 
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should  promote  the  general  prosperity  and  welfare  of  the  municipality  which 
levied  it.  But  in  that  case  a  vote  of  the  people  authorizing  the  tax  was  first  to 
be  taken,  and  the  people  in  fact  voted  the  tax.  This  was  an  important  fact  in 
determining  that  case.  We  thought  it  difficult  to  determine  with  precision 
what  was  a  ^  corporate  purpose '  in  the  sense  of  the  constitution,  but  came  to 
the  conclusion  that  it  was  such  a  purpose,  and  such  only,  as  might  have  a  legit- 
imate connection  with  objects  and  purposes  promotive  of  the  welfare  of  the 
municipality  and  a  manifest  relation  thereto."  In  view  of  the  course  of  decis- 
ions in  Illinois  we  should  hesitate  to  declare  that  money  borrowed  by  the  city 
of  Ottawa  and  expended  in  developing  its  natural  resources  for  manufacturing 
purposes  was  not,  in  the  sense  of  the  Illinois  constitution  of  1848,  as  interpreted 
by  the  supreme  court  of  that  state,  expended  "  to  promote  the  general  pros- 
perity and  welfare  of  the  municipality." 

§  1161*  A  city  which  issties  bands  that  recite  the  titles  of  ordinances  which 
purport  to  declare  the  hands  to  he  issued  far  municipal  purposes  is  estopped  to 
deny  stich  recital. 

But  a  direct  decision  of  that  question  does  not  seem  to  be  essential  to  the  dis- 
position of  this  case.  We  coutent  ourselves  with  stating  the  propositions  which 
counsel  have  urged  upon  our  consideration,  and  without  expressing  any  settled 
opinion  as  to  what  are  corporate  purposes  within  the  meaning  of  the  Illinois 
Constitution,  we  pass  to  another  point  which,  in  our  judgment,  is  fatal  to  the 
defense.  It  is  consistent  with  the  pleas  filed  by  the  city  that  the  testator  of 
plaintiffs  in  error  purchased  the  bonds  before  maturity  for  a  valuable  consider- 
ation, without  any  notice  of  want  of  authority  in  the  city  to  issue  them,  and 
without  any  information  as  to  the  objects  to  which  their  proceeds  were  to  be 
applied,  beyond  that  furnished  by  the  recited  titles  of  the  ordinances.  For  all 
corporate  purposes,  as  we  have  seen,  the  council,  if  so  instructed  by  a  majority 
of  voters  attending  at  an  election  for  that  purpose,  had  undoubted  authority, 
under  the  charter  of  the  city,  to  borrow  money  upon  its  credit  and  to  issue 
bonds  therefor.  The  bonds  in  suit,  by  their  recital  of  the  titles  of  the  ordi- 
nances under  which  they  were  issued,  in  effect,  assured  the  purchaser  that  they 
were  to  be  used  for  municipal  purposes,  with  the  previous  sanction  duly  given 
of  a  majority  of  the  legal  voters  of  the  city.  If  he  would  have  been  bound, 
under  some  circumstances,  to  take  notice,  at  his  peril,  of  the  pi^visions  of  the 
ordinances,  he  was  relieved  from  any  responsibility  or  duty  in  that  regard  by 
reason  of  the  representation,  upon  the  face  of  the  bonds,  that  the  ordinances 
under  which  they  were  issued  were  ordinances  "  providing  for  a  loan  for  munici- 
pal purposes."  Such  a  representation  by  the  constituted  authorities  of  the  city, 
under  its  corporate  seal,  would  naturally  avert  suspicion  of  bad  faith  upon  their 
part,  and  induce  the  purchaser  to  omit  an  examination  of  the  ordinances  them- 
selves. It  was,  substantiall}^  a  declaration  by  the  city,  with  the  consent  of  a 
majority  of  its  legal  voters,  that  purchasers  need  not  examine  the  ordinances, 
since  their  title  indicated  a  loan  for  municipal  purposes.  The  city  is  therefore 
estopped,  by  its  own  representations,  to  say  as  against  a  hona  fide  holder  of  the 
bonds,  that  they  were  not  issued  or  used  for  municipal  or  corporate  purposes. 
It  cannot  now  be  heard,  as  against  him,  to  dispute  their  validity.  Had  the 
bonds,  upon  their  face,  made  no  reference  whatever  to  the  charter  of  the  city, 
or  recited  only  those  provisions  which  empowered  the  council  to  borrow  money 
upon  the  credit  of  the  city  and  to  issue  bonds  therefor,  the  liability  of  the  city 
to  him  could  not  be  questioned.    Much  less  can  it  be  questioned,  in  viqw  of  the 

additional  recital  in  the  bonds,  that  they  were  issued  in  pursuance  of  an  ordi- 
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nance  providing  for  a  loan  for  municipal  purposes ;  that  is,  for  purposes  author- 
ized by  its  charter.  Supervisors  v.  Schenck,  5  Wall.,  772  (§§  1683-86,  infra). 
It  would  be  the  grossest  injustice,  and  in  conflict  with  all  the  past  utterances  of 
this  court,  to  permit  the  city,  having  power  under  some  circumstances  to  issue 
negotiable  securities,  to  escape  liability  upon  the  ground  of  the  falsity  of  its  own 
representations,  made  through  official  agents  and  under  its  corporate  seal,  as  to 
the  purposes  with  which  these  bonds  were  issued.  Whether  such  representa- 
tions were  made  inadvertently,  or  with  the  intention,  by  the  use  of  inaccurate 
titles  of  ordinances,  to  avert  inquiry  as  to  the  real  object  in  issuing  the  bonds, 
and  thereby  facilitate  their  negotiation  in  the  money  markets  of  the  country, 
in  either  case  the  city,  both  upon  principle  and  authority,  is  cut  off  from  any 
€uch  defense.  What  this  court  declareid,  through  Mr.  Justice  Campbell,  in 
2abriskie  t>.  Cleveland,  etc.,  R.  Co.,  23  How.,  381,  as  to  a  private  corporation, 
and  repeated,  through  Mr.  Justice  Clifford,  in  Bissell  v.  City  of  Jeffersonville, 
24  id.,  287  (§§  1449-50,  infra)y  as  to  a  municipal  corporation,  may  be  reiterated 
as  peculiarly  applicable  to  this  case :  ^^  A  corporation,  quite  as  much  as  an  indi- 
vidual, is  held  to  a  careful  adherence  to  truth  in  their  dealings  with  mankind ; 
and  cannot,  by  their  representations  or  silence,  involve  others  in  onerous 
engagements,  and  then  defeat  the  calculations  and  claims  their  own  conduct 
had  superinduced.^ 

What  we  have  said  disposes  of  the  second  plea  filed  by  the  city.  As  to  the 
third  plea,  it  is  scarcely  necessary  to  say  that  it  does  not  present  a  defense  to 
the  action.  The  questions  raised  by  that  plea  have  not  been  alluded  to  or  dis- 
cjssed  in  the  printed  arguments  of  counsel.  The  judgment  will  be  reversed, 
with  directions  to  sustain  the  demurrer  to  the  second  and  third  pleas,  and  for 
such  further  proceedings  as  may  be  consistent  with  this  opinion;  and  it  is  so 
ordered. 

LOAN  ASSOCIATION  v.  TOPEKA, 
(90  WaUaoe,  695-670.    1874.) 

Erbob  to  IT.  S.  Circuit  Court,  District  of  Kansas. 

Statement  or  Facts. —  The  city  of  Topeka  issued  bonds  to  the  King  Wrought- 
Iron  Bridge  Manufacturing  and  Iron  Works  Company,  a  private  corporation, 
to  encourage  the  establishment  of  bridge  shops.  Having  been  sued  upon  the 
coupons  attached  to  those  bonds,  it  demurred  to  the  declaration,  and  the 
demurrer  was  sustained  by  the  court  below,  on  the  ground  that  the  city  had 
no  right  to  issue  bonds  for  such  a  purpose  under  the  acts  of  February  29,  1872, 
and  March  2,  1872.  The  statute  of  February  29, 1872,  authorized  the  issue  of 
bonds  for  the  encouragement  of  manufactories,  but  not  to  exceed  in  amount 
$1,000,  unless  authorized  by  a  majority  vote  at  an  election.  In  this  case  the 
city  issued  bonds  to  the  amount  of  $100,000.  The  provision  of  the  constitu- 
tion relied  upon  in  defense  is  recited  in  the  opinion. 

Opinion  by  Mb.  Justicb  Millbb. 

Two  grounds  are  taken  in  the  opinion  of  the  circuit  judge  and  in  the  argu- 
ment of  counsel  for  defendant,  on  which  it  is  insisted  ttiat  the  section  of  the 
statute  of  February  29,  1872,  on  which  the  main  reliance  is  placed  to  issue 
the  bonds,  is  unconstitutional.  The  first  of  these  is  that,  by  section  5  of  article 
12  of  the  constitution  of  that  state,  it  is  declared  that  provision  shall  be  made 
by  general  law  for  the  organization  of  cities,  towns  and  villages;  and  their 
power  of  taxation,  assessment,  borrowing  money,  contracting  debts  and  loan- 
ing their  credit  siiall  be  so  restricted  as  to  prevent  the  abuse  of  such  power* 
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The  argument  is  that  the  statute  in  question  is  void  because  it  authorizes  cities 
and  towns  to  contract  debts,  and  does  not  contain  any  restriction  on  the  power 
so  conferred.  But  whether  the  statute  which  confers  power  to  contract  debts 
should  always  contain  some  limitation  or  restriction,  or  whether  a  general  re- 
striction applicable  to  all  cases  should  be  passed,  and  whether  in  the  absence  of 
both  the  grant  of  power  to  contract  is  wholly  void,  are  questions  whose  solu- 
tion we  prefer  to  remit  to  the  state  courts,  as  in  this  case  we  find  ample  reason 
to  sustain  the  demurrer  on  the  second  ground  on  which  it  is  argued  by  counsel 
^nd  sustained  by  the  circuit  court. 

§  II 62.  A  legislature  can  authorize  municipal  bodies  to  issue  bonds  or  levy 
taxes  for  pMio  purposes  only. 

That  proposition  is  that  the  act  authorizes  the  towns  and  other  municipalities 
to  which  it  applies,  by  issuing  bonds  or  loaning  their  credit,  to  take  the  prop* 
erty  of  the  citizen  under  the  guise  of  taxation  to  pay  these  bonds,  and  use  it 
in  aid  of  the  enterprises  of  others  which  are  not  of  a  public  character,  thus 
perverting  the  right  of  taxation,  which  can  only  be  exercised  for  a  public  use, 
to  the  aid  of  individual  interests  and  personal  purposes  of  profit  and  gain. 
The  proposition  as  thus  broadly  stated  is  not  new,  nor  is  the  question  which  it 
raises  difiicult  of  solution.  If  these  municipal  corporations,  which  are  in  fact 
subdivisions  of  the  state,  and  which  for  many  reasons  are  vested  with  quasi 
legislative  powers,  have  a  fund  or  other  property  out  of  which  they  can  pay 
the  debts  which  they  contract,  without  resort  to  taxation,  it  may  be  within  the 
power  of  the  legislature  of  the  state  to  authorize  them  to  use  it  in  aid  of  proj- 
ects strictly  private  or  personal,  but  which  would  in  a  secondary  manner  contrib- 
ute to  the  public  good;  or  where  there  is  property  or  money  vested  in  a 
corporation  of  the  kind  for  a  particular  use,  as  public  worship  or  charity,  the 
legislature  may  pass  laws  authorizing  them  to  make  contracts  in  reference  to 
this  property,  and  incur  debts  payable  from  that  source. 

§  1 163.  A  municipal  promise  to  pay  can  only  he  founded  on  a  power  to  tax. 

But  such  instances  are  few  and  exceptional,  and  the  proposition  is  a  very 
broad  one,  that  debts  contracted  by  municipal  corporations  must  be  paid,  if 
paid  at  all,  out  of  taxes  which  they  may  lawfully  levy,  and  that  all  contracts 
<5reating  debts  to  be  paid  in  future,  not  limited  to  payment  from  some  other 
source,  imply  an  obligation  to  pay  by  taxation.  It  follows  that  in  this  class  of 
cases  the  right  to  contract  must  be  limited  by  the  right  to  tax,  and  if  in  the 
given  case  no  tax  can  lawfully  be  levied  to  pay  the  debt,  the  contract  itself  is 
void  for  want  of  authority  to  make  it.  If  this  were  not  so,  these  corporations 
could  make  valid  promises,  which  they  have  no  means  of  fulfilling,  and  on 
which  even  the  legislature  that  created  them  can  confer  no  such  power.  The 
validity  of  a  contract  which  can  only  be  fulfilled  by  a  resort  to  taxation  de- 
pends on  the  power  to  levy  the  tax  for  that  purpose.  Sharpless  v.  Mayor  of 
Philadelphia,  21  Penn.  St.,  147,  167;  Hanson  v.  Yernon,  27  la.,  28;  Allen  v. 
Inhabitants  of  Jay,  60  Me.,  127;  Lowell  v.  Boston,  Massachusetts  (MS.);  Whit- 
ing V.  Fond  du  Lac,  25  Wis.,  188.  It  is,  therefore,  to  be  inferred  that  when 
the  legislature  of  the  state  authorizes  a  county  or  city  to  contract  a  debt  by 
bond,  it  intends  to  authorize  it  to  levy  such  taxes  as  are  necessary  to  pay 
the  debt,  unless  there  is  in  the  act  itself,  or  in  some  general  statute,  a  limita- 
tion upon  the  power  of  taxation  which  repels  such  an  inference.  With  these 
remarks,  and  with  the  reference  to  the  authorities  which  support  them,  we 
assume  that  unless  the  legislature  of  Kansas  had  the  right  to  authorize  the  coun- 
ties and  towns  in  that  state  to  levy  taxes  to  be  used  in  aid  of  manufacturing 
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enterprises,  conducted  by  individuals  or  private  corporations,  for  purposes  of 
gain,  the  law  is  void,  and  the  bonds  issued  under  it  are  also  void.  We  proceed 
to  the  inquiry  whether  such  a  power  exists  in  the  legislature  of  the  state  of 
Kansas. 

§  1 164.  Aid  to  railroads  and  other  improvementa  hy  virtue  of  state  authority 
and  ly  means  of  ultimate  taxation  is  only  justified  by  the  fact  that  the  objects 
are  piMic, 

We  have  already  said  the  question  is  not  new.  The  subject  of  the  aid  voted 
to  railroads  by  counties  and  towns  has  been  brought  to  the  attention  of  the 
courts  of  almost  every  state  in  the  Union.  It  has  been  thoroughly  discussed 
and  is  still  the  subject  of  discussion  in  those  courts.  It  is  quite  true  that  a  de- 
cided preponderance  of  authority  is  to  be  found  in  favor  of  the  proposition 
that  the  legislatures  of  the  states,  unless  restricted  by  some  special  provisions 
of  their  constitutions,  may  confer  upon  these  municipal  bodies  the  right  to  take 
stock  in  corporations  created  to  build  railroads,  and  to  lend  their  credit  to  such 
corporations.  Also  to  levy  the  necessary  taxes  on  the  inhabitants,  and  on  prop- 
erty within  their  limits  subject  to  general  taxation,  to  enable  them  to  pay  the 
debts  thus  incurred.  But  very  few  of  these  courts  have  decided  this  without  a 
division  among  the  judges  of  which  they  were  composed,  while  others  have 
decided  against  the  existence  of  the  power  altogether.  State  v,  Wapello  Co., 
13  la.,  888;  Hanson  v.  Vernon,  27  id.,  28;  Sharpless  v.  Mayor,  etc.,  21  Penn. 
St.,  147;  Whiting  v.  Fond  du  Lac,  25  Wis.,  188.  In  all  these  cases,  however, 
the  decision  has  turned  upon  the  question  whether  the  taxation  by  which  this 
aid  was  afforded  to  the  building  of  railroads  was  for  a  public  purpose.  Those 
who  came  to  the  conclusion  that  it  was,  held  the  laws  for  that  purpose  valid. 
Those  who  could  not  reach  that  conclusion  held  them  void.  In  all  the  contro- 
versy this  has  been  the  turning  point  of  the  judgments  of  the  courts.  And  it 
is  safe  to  say  that  no  court  has  held  dQ)>ts  created  in  aid  of  railroad  companies, 
by  counties  or  towns,  valid  on  any  other  ground  than  that  the  purpose  for 
which  the  taxes  were  levied  was  a  public  use,  a  purpose  or  object  which  it  was 
the  right  and  the  duty  of  state  governments  to  assist  by  money  raised  from  the 
people  by  taxation.  The  argument  in  opposition  to  this  power  has  been,  that 
railix)ads  built  by  corporations  organized  mainly  for  purposes  of  gain  —  the 
roads  which  they  built  being  under  their  control,  and  not  that  of  the  state  — 
were  private  and  not  public  roads,  and  the  tax  assessed  on  the  people  went  to 
swell  the  profits  of  individuals  and  not  to  the  good  of  the  state,  or  the  benefit 
of  the  public,  except  in  a  remote  and  collateral  way.  On  the  other  hand  it 
was  said  that  roads,  canals,  bridges,  navigable  streams  and  all  other  highways 
had  in  all  times  been  matter  of  public  concern.  That  such  channels  of  travel 
and  of  the  carrying  business  had  always  been  established,  improved,  regulated 
by  the  state,  and  that  the  railroad  had  not  lost  this  character  because  con- 
structed by  individual  enterprise,  aggregated  into  a  corporation. 

We  are  not  prepared  to  say  that  the  latter  view  of  it  is  not  the  true  one, 
especially  as  there  are  other  characteristics  of  a  public  nature  conferred  on  these 
corporations,  such  as  the  power  to  obtain  right  of  way,  their  subjection  to  the 
laws  which  govern  common  carriers,  and  the  like,  which  seem  to  justify  the 
proposition.  Of  the  disastrous  consequences  which  have  followed  its  recog- 
nition by  the  courts,  and  which  were  predicted  when  it  was  first  established, 
there  can  be  no  doubt.  We  have  referred  to  this  history  of  the  contest  over 
aid  to  railroads  by  taxation,  to  show  that  the  strongest  advocates  for  the  valid- 
ity of  these  laws  never  placed  it  on  the  ground  of  the  unlimited  power  in  the 
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state  legislature  to  tax  the  people,  but  conceded  that  where  the  purpose  for 
which  the  tax  was  to  be  issued  could  no  longer  be  justly  claimed  to  have  this 
public  character,  but  was  purely  in  aid  of  private  or  personal  objects,  the  law 
authorizing  it  was  beyond  the  legislative  power,  and  was  an  unauthorized  inva- 
sion of  private  right.  Olcott  v.  Supervisors,  16  Wall.,  689;  People  v.  Salem, 
20  Mich.,  452;  Jenkins  v.  Andover,  103  Mass.,  94;  Dillon,  Munic.  Corp.,  §  587; 
2  Redfield's  Laws  of  E'ys,  398,  rule  2.  It  must  be  conceded  that  there  are 
such  rights  in  every  free  government  beyond  the  control  of  the  state.  A  gov- 
ernment which  recognizes  no  such  rights,  which  held  the  lives,  the  liberty  and 
the  property  of  its  citizens  subject  at  all  times  to  the  absolute  disposition  and 
unlimited  control  of  even  the  most  democratic  depository  of  power,  is  after  all 
but  a  despotism.  It  is  true  it  is  a  despotism  of  the  many,  of  the  majority,  if 
you  choose  to  call  it  so,  but  it  is  none  the  less  a  despotism.  It  may  well  be 
•doubted  if  a  man  is  to  hold  all  that  he  is  accustomM  to  call  his  own,  all  in 
which  he  has  placed  his  happiness,  and  the  security  of  which  is  essential  to  that 
^happiness,  under  the  unlimited  dominion  of  others,  whether  it  is  not  wiser  that 
this  power  should  be  exercised  by  one  man  than  by  many. 

§  1 1 65«  All  poweTy  state  and  naHonal,  is  limited. 

The  theory  of  our  governments,  state  and  national,  is  opposed  to  the  deposit 
of  unlimited  power  anywhere.  The  executive,  the  legislative  and  the  judicial 
branches  of  these  governments  are  all  of  limited  and  defined  powers.  There 
are  limitations  on  such  power  which  grow  out  of  the  essential  nature  of  all 
free  governments.  Implied  reservations  of  individual  rights,  without  which 
the  social  compact  could  not  exist,  and  which  are  respected  by  all  governments 
entitled  to  the  name.  No  courts  for  instance,  would  hesitate  to  declare  void  a 
statute  which  enacted  that  A.  and  B.,  who  were  husband  and  wife  to  each  other, 
should  be  so  no  longer,  but  that  A.  should  thereafter  be  the  husband  of  O.,  and 
B,  the  wife  of  D.  Or  which  should  ena^t  that  the  homestead  now  owned  by 
A.  should  no  longer  be  bis,  but  should  henceforth  be  the  property  of  B. 
Whiting  V.  Fond  du  Lac,  25  Wis.,  188 ;  Cooley  on  Const  LimitaticMis,  129,  175, . 
487;  Dillon,  Munic.  Corp.,  §  587. 

§  1166.  The  power  to  tax.    No  lawful  tax  oan  he  laid  except  for  a  public 
pn/rpose. 

Of  all  the  powers  conferred  upon  government  that  of  taxation  is  most  liable 
to  abuse.  Given  a  purpose  or  object  for  which  taxation  may  be  lawfully  used, 
and  the  extent  of  its  exercise  is  in  its  very  nature  unlimited.  It  is  true  that 
express  limitation  on  the  amount  of  tax  to  be  levied  or  the  things  to  be  taxed 
may  be  imposed  by  constitution  or  statute,  but  in  most  instances  for  which 
taxes  are  levied,  as  the  support  of  government,  the  prosecution  of  war,  the 
national  defense,  any  limitation  is  unsafe.  The  entire  resources  of  the  people 
should  in  some  instances  be  at  the  disposal  of  the  government.  The  power  to 
tax  is,  therefore,  the  strongest,  the  most  pervading,  of  all  the  powers  of  govern- 
ment, reaching  directly  or  indirectly  to  all  classes  of  the  people.  It  was  said 
by  Chief  Justice  Marshall,  in  the  case  of  McCulloch  v.  State  of  Maryland,  4 
Wheat.,  431,  that  the  power  to  tax  is  the  power  to  destroy.  A  striking  instance 
of  the  truth  of  the  proposition  is  seen  in  the  fact  that  the  existing  tax  of  ten 
per  cent,  imposed  by  the  United  States  on  the  circulation  of  all  other  banks 
than  the  national  banks,  drove  out  of  existence  every  state  bank  of  circulation 
within  a  year  or  two  after  its  passage.  This  power  can  as  readily  be  employed 
against  one  class  of  individuals  and  in  favor  of  another,  so  as  to  ruin  the  one 
class  and  give  unlimited  wealth  and  prosperity  to  the  other,  if  there  is  no  im- 

564 


PUBLIC  PURPOSE.  §  1167» 

plied  limitation  of  the  uses  for  which  the  power  may  be  exercised.  To  lay 
with  one  hand  the  power  of  the  government  on  the  property  of  the  citizen^ 
and  with  the  other  to  bestow  it  upon  favored  individuals  to  aid  private  enter- 
prises  and  build  up  private  fortunes,  is  none  the  less  a  robbery  because  it  is> 
done  under  the  forms  of  law  and  is  called  taxation.  This  is  not  legislation. 
It  is  a  decree  under  legislative  forms.  Nor  is  it  taxation.  A  ^'  tax,"  says 
Webster's  dictionary,  "  is  a  rate  or  sum  of  money  assessed  on  the  person  or 
property  of  a  citizen  by  government  for  the  use  of  the  nation  or  state. '^ 
*'  Taxes  are  burdens  or  charges  imposed  by  the  legislature  upon  persons  or 
property  to  raise  money  for  public  purposes."  Cooley  on  Const.  Limitations^ 
479. 

Coulter,  J.,  in  Northern  Liberties  v.  St.  John's  Church,  13  Penn.  St.,  104 
(see,  also,  Pray  v.  Northern  Liberties,  31  id.,  69 ;  Matter  of  Mayor  of  New  York, 
11  Johns.,  77;  Camden  v,  Allen,  2  Dutch.,  398;  Sharpless  v.  Mayor  of  Phila- 
delphia, supra;  Hanson  v.  Vernon,  27  la.,  47;  Whiting  v.  Fond  du  Lac,  25 
Wis.,  188),  says,  very  forcibly :  "I  think  the  common  mind  has  everywhere 
taken  in  the  understanding  that  taxes  are  a  public  imposition,  levied  by  authority 
of  the  government  for  the  purpose,  of  carrying  on  the  government  in  all  its 
machinery  and  operations  —  that  they  are  imposed  for  a  public  purpose."  We 
have  established,  we  think,  beyond  cavil  that  there  can  be  no  lawful  tax  which 
is  not  laid  for  a  public  purpose.  It  may  not  be  easy  to  draw  the  line  in  all 
cases  so  as  to  decide  what  is  a  public  purpose  in  this  sense  and  what  is  not.  It 
is  undoubtedly  the  duty  of  the  legislature  which  imposes  or  authorizes  munic- 
ipalities to  impose  a  tax  to  see  that  it  is  not  to  be  used  for  purposes  of  private 
interest  instead  of  a  public  use,  and  the  courts  can  only  be  justified  in  inter- 
posing when  a  violation  of  this  principle  is  clear  and  the  reason  for  interference 
cogent.  And  in  deciding  whether,  in  the  given  case,  the  object  for  which  the 
taxes  are  assessed  falls  upon  the  one  side  or  the  other  of  this  line,  they  must 
be  governed  mainly  by  the  course  and  usage  of  the  government,  the  objects 
for  which  taxes  have  been  customarily  and  by  long  course  of  legislation  levied, 
what  objects  or  purposes  have  been  considered  necessary  to  the  support  and 
for  the  proper  use  of  the  government,  whether  state  or  municipal.  Whatever 
lawfully  pertains  to  this,  and  is  sanctioned  by  time  and  the  acquiescence  of  the 
people,  may  well  be  held  to  belong  to  the  public  use  and  proper  for  the  main- 
tenance of  good  government,  though  this  may  not  be  the  only  criterion  of 
rightful  taxation. 

§  11 67,  Taxation  for  iJie  benefit  of  individual  ma/aufadurers  is  not  for  a 
ptMic  purpose. 

But  in  the  case  before  us,  in  which  the  towns  are  authorized  to  contribute 
aid  by  way  of  taxation  to  any  class  of  manufacturers,  there  is  no  difSculty  in 
holding  that  this  is  not  such  a  public  purpose  as  we  have  been  considering.  If 
it  be  said  that  a  benefit  results  to  the  local  public  of  a  town  by  establishing 
manufactures,  the  same  may  be  said  of  any  other  business  or  pursuit  which 
employs  capital  or  labor.  The  merchant,  the  mechanic,  the  innkeeper,  the 
banker,  the  builder,  the  steamboat  owner  are  equally  promoters  of  the  public 
^ood,  and  equally  deserving  the  aid  of  the  citizens  by  forced  contributions. 
No  line  can  be  drawn  in  favor  of  the  manufacturer  which  would  not  open  the 
coffers  of  the  public  treasury  to  the  importunities  of  two-thirds  of  the  busi- 
ness men  of  the  city  or  town.  A  reference  to  one  or  two  cases  adjudicated  by 
courts  of  the  highest  character  will  be  sufficient,  if  any  authority  were  needed^ 

to  sustain  us  in  this  proposition. 
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§  1168.  authorities  revieioed. 

In  the  case  of  Allen  v.  Inhabitants  of  Jay,  60  Me.,  124,  the  town  meeting 
liad  voted  to  loan  their  credit  to  the  amonnt  of  $10,000  to  Hutchins  and  Lane 
if  they  would  invest  $12,000  in  a  steam  saw-mill,  grist-mill  and  box  factory 
machinery,  to  be  built  in  that  town  by  them.  There  was  a  provision  to  secure 
the  town  by  mortgage  on  the  mill,  and  the  selectmen  were  authorized  to  issue 
town  bonds  for  the  amount  of  the  aid  so  voted.  Ten  of  the  taxable  inhabit- 
ants of  the  town  filed  a  bill  to  enjoin  the  selectmen  from  issuing  the  bonds. 
The  supreme  judicial  court  of  Maine,  in  an  able  opinion  by  Chief  Justice 
Appleton,  held  that  this  was  not  a  public  purpose,  and  that  the  town  could  levy 
no  taxes  on  the  inhabitants  in  aid  of  the  enterprise,  and  could,  therefore,  issue 
no  bonds,  though  a  special  act  of  the  legislature  had  ratified  the  vote  of  the 
town,  and  they  granted  the  injunction  as  prayed  for.  Shortly  after  the  dis- 
astrous fire  in  Boston,  in  1872,  which  laid  an  important  part  of  that  city  in 
ashes,  the  governor  of  the  state  convened  the  legislative  body  of  Massachu- 
setts, called  the  general  court,  for  the  express  purpose  of  affording  some  relief 
to  the  city  and  its  people  from  the  sufferings  consequent  on  this  great  calamity. 
A  statute  was  passed,  among  others,  which  authorized  the  city  to  issue  its 
bonds  to  an  amount  not  exceeding  $20,000,000,  which  bonds  were  to  be  loaned, 
under  proper  guards  for  securing  the  city  from  loss,  to  the  owners  of  the 
ground  whose  buildings  had  been  destroyed  by  fire  to  aid  them  in  re- 
building:. 

In  the  case  of  Lowell  v.  City  of  Boston,  in  the  supreme  judicial  court  of 
Massachusetts,  the  validity  of  this  act  was  considered.  We  have  been  fur- 
nished a  copy  of  the  opinion,  though  it  is  not  yet  reported  in  the  regular  series 
of  that  court.  The  American  Law  Review  for  July,  1873,  says  that  the  ques- 
tion was  elaborately  and  ably  argued.  The  court,  in  an  able  and  exhaustive 
opinion,  decided  that  the  law  was  unconstitutional,  as  giving  a  right  to  tax  for 
other  than  a  pubhc  purpose.  The  same  court  had  previously  decided,  in  the 
case  of  Jenkins  v,  Andover,  103  Mass.,  74:,  that  a  statute  authorizing  the  town 
authorities  to  aid  by  taxation  a  school  established  by  the  will  of  a  citizen,  and 
governed  by  trustees  selected  by  the  will,  was  void  because  the  school  was  not 
under  the  control  of  the  town  officers,  and  was  not,  therefore,  a  public  purpose 
for  which  taxes  could  be  levied  on  the  inhabitants.  The  same  principle  pre- 
cisely was  decided  by  the  state  court  of  Wisconsin  in  the  case  of  Curtis  v. 
Whipple,  24  Wis.,  350.  In  that  case  a  special  statute  which  authorized  the 
town  to  aid  the  Jefferson  Liberal  Institute  was  declared  void  because,  though 
a  school  of  learning,  it  was  a  private  enterprise  not  under  the  control  of 
the  town  authorities.  In  the  subsequent  case  of  Whiting  v.  Fond  du  Lac, 
already  cited,  the  principle  is  fully  considered  and  reaffirmed.  These  cases 
are  clearly  in  point,  and  they  assert  a  principle  which  meets  our  cordial  ap- 
proval. 

We  do  not  attach  any  importance  to  the  fact  that  the  town  authorities  paid 
one  instalment  of  interest  on  these  bonds.  Such  a  payment  works  no  estoppel. 
If  the  legislature  was  without  power  to  authorize  the  issue  of  these  bonds,  and 
its  statute  attempting  to  confer  such  authority  is  void,  the  mere  payment  of 
interest,  which  was  equally  unauthorized,  cannot  create  of  itself  a  power  to 
levy  taxes,  resting  on  no  other  foundation  than  the  fact  that  they  have  once 
been  illegally  levied  for  that  purpose.  The  act  of  March  2,  1872,  concerning 
internal  improvements,  can  give  no  assistance  to  these  bonds.  If  we  could 
hold  that  the  corporation  for  manufacturing  wrought-iron  bridges  was  within 
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the  meaning  of  the  statute,  which  seems  very  difficult  to  do,  it  would  still  be 
liable  to  the  objection  that  money  raised  to  assist  the  company  was  not  for  a 
public  purpose,  as  we  have  already  demonstrated. 

Judgment  affirmed. 

Mb.  Justice  Clifford  dissented,  holding  that  the  judgment  in  each  case 
should  be  reversed  for  the  following  reasons :  (1)  Because  the  demurrer  to  the 
declaration  in  each  case  should  have  been  overruled.  (2)  Because  the  bonds  to 
which  the  coupons  sued  on  were  attached  were  issued  in  pursuance  of  the 
express  authority  of  the  legislature  vesting  that  power  in  the  corporation  de- 
fendants. (3)  Because  the  constitution  of  the  state  does  not  in  any  manner 
prohibit  the  passage  of  such  a  law  as  that  under  which  the  bonds  were  issued. 
(4)  Because  it  is  not  competent  for  a  federal  court  to  adjudge  a  state  statute 
void  which  does  not  conflict  in  any  respect  with  the  constitution  of  the  United 
States  or  that  of  the  state  whose  legislature  enacted  the  statute.  (Providence 
Bank  v.  Billings,  4  Pet,  563 ;  Cooley  on  Const.  Limit.,  2d  ed.,  168 ;  Calder  r. 
Bull,  3  DalL,  398 ;  Walker  v.  Cincinnati,  21  Ohio  St,  41 ;  Golden  v.  Prince,  8 
Wash.,  313;  Bank  v.  Brown,  26  N.  T.,  467;  People  v.  Draper,  15  id.,  532; 
Pine  Grove  v.  Talcott,  19  Wall.,  676 ;  Hartford  v.  Bridge  Co.,  10  How.,  534 ; 
Bissell  V.  Jefferson ville,  24  id.,  294;  Darlington  v.  Mayor,  31  N.  T.,  187; 
Granby  v,  Thurston,  23  Conn.,  416;  2  Kent,  12th  ed.,  275;  Benson  v.  Mayor, 
24  Barb.,  248;  Clarke  v.  Kochester,  id.,  446;  Bank  v.  Eome,  18  K  Y.,  88, 
cited.) 

COMMERCIAL  NATIONAL  BANK  v.  CITY  OF  lOLA. 
(Circuit  Court  for  Kansas:  2  DiUon,  858-805.    1873.) 

Statement  of  Facts. —  Action  on  coupons  of  bonds  issued  by  the  city  of 
lola  in  pursuance  of  an  act  of  the  Kansas  legislature,  which  went  into  effect  on 
the  23d  of  February,  1871.  There  was  a  demurrer  to  the  declaration,  on  the 
ground  that  the  act  in  question  was  unconstitutional.  Further  facts  appear  in 
the  opinion  of  the  court.  Article  12,  section  1,  of  the  constitution  of  Kansas, 
entitled  '^Corporations,"  is  in  these  words:  ''The  legislature  shall  pass  no  spe- 
cial acts  conferring  corporate  powers.  Corporations  may  be  created  under  gen- 
eral laws ;  but  all  such  laws  may  be  amended  or  repealed." 

§  1169.  WithotU  express  legislative  authority^  a  city  has  no  power  to  aid 
manttfactories.    Special  legislation. 

Opinion  by  Dillon,  J. 

Without  express  legislative  authority  the  city  of  Tola  would  have  no  power 
to  appropriate  money  or  to  loan  its  credit  to  aid  private  persons  to  establish 
manufactories  either  near  to  or  within  the  corporate  limits.  This  proposition 
admits  of  no  dispute,  and  is  well  settled.  Steteon  v.  Kempton,  13  Mass.,  278; 
Cushingw.  Newburyport,  10  Mete.,  510;  Cook  v.  Manufacturing  Co.,  1  Sneed 
(Tenn.),  698;  Pennsylvania  E.  Co.  v.  Philadelphia,  47  Penn.  St.,  189;  Dil- 
lon, Munic.  Corp.,  sec.  106.  No  precedent  authority,  either  by  general  or  special 
act,  was  conferred  upon  the  city  to  pass  the  ordinance  to  provide  for  the 
holding  of  the  election  to  determine  whether  the  citizens  would  extend  the  pro- 
posed aid  to  the  bridge  manufactory  and  foundry.  The  adoption  of  the  ordi- 
nance and  the  holding  of  the  election  were  without  color  of  law.  But 
subsequently  the  legislature  passed  the  act  mentioned  in  the  statement  of  the 
case,  which  undertook  to  legalize  the  election  and  to  authorize  the  issue  of  the 

bonds  in  question.    The  bonds  were  issued  under  the  authority  of  this  act,  and 
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SO  the  declaration  alleges.  Their  binding  obligation  upon  the  municipality  de- 
pends upon  the  validity  of  this  enactment,  and  the  question  of  its  validity  is 
raised  by  the  demurrer  to  the  declaration.  Against  the  act  two  objections  are 
nrged  in  argument:  Ist,  that  it  contravenes  certain  special  provisions  of  the  con- 
stitution of  the  state ;  2d,  that  it  authorizes  the  levy  and  collection  of  taxes  for 
objects  or  uses  not  within  the  scope  of  the  taxing  power. 

The  act  whose  constitutionality  we  have  to  determine  purports  to  legalize  the 
prior  election  in  Tola  and  to  authorize  the  issue  of  bonds  pursuant  to  that  elec- 
tion. If  the  legislature  might  have  passed  such  an  act  prior  to  the  election,  it 
will  not  be  disputed  that  it  can  ratify  and  confirm  an  election  held  without  it; 
but  the  legislature,  it  is  clear,  cannot  do  by  a  curative  or  retrospective  act  what 
it  could  not  have  previously  authorized.  Cooley,  Const.  Lim.,  281.  The  act 
which  was  passed  and  which  weiit  into  effect  February  23,  1871,  after  reciting 
the  election  and  legalizing  it,  authorizes  the  city  to  appropriate  $50,000  to  aid 
in  the  erection  of  buildings  at  or  near  the  city  of  lola,  to  be  used  for  the  pur- 
pose of  manufacturing  bridges,  plows  and  stoves,  and  to  issue  and  deliver  th& 
bonds  of  the  city,  with  coupons  attached,  payable  in  fifteen  years,  and  enjoins- 
that  it  shall  levy  and  collect  taxes  to  pay  the  principal  and  interest  of  the  bonds. 
It  is  objected  that  this  act  violates  section  1  of  article  12  of  the  constitution 
of  the  state,  which  provides  that  the  legislature  shall  pass  no  special  act  confer- 
ring corporate  powers.  That  the  act  in  question  is  a  special  act  is  so  plain  as 
not  to  justify  extended  discussion.  It  is  not  only  limited  in  its  application  to 
the  city  of  lola,  but  to  a  single  election  and  the  issue  of  specific  bonds.  Never 
was  an  act  more  manifestly  special. 

It  seems  to  me  to  be  almost  equally  clear  that  it  is  an  act  which  undertakes 
to  confer  upon  a  city  corporate  powers.  It  ratifies  an  election  held  by  the  city,, 
and  authorizes  it  to  do  what,  without  an  express  grant,  no  municipality  can  do^ 
namely,  to  issue  bonds  in  aid  of  a  manufacturing  enterprise,  and  to  levy  and 
collect  taxes  to  pay  such  bonds.  If  the  power  to  create  a  debt  binding  upon 
the  municipality,  and  to  la}^  burdens  upon  all  the  property  within  it  to  pay  the 
debt  created,  is  not  a  corporate  power,  it  is  diificult  to  conceive  what  could 
justly  be  regarded  as  such.  The  powers  given  by  the  terms  of  the  act  under 
discussion  are  the  most  important  of  any  which  can  be  conferred  upon  munici- 
pal corporations.  They  are,  indeed,  precisely  the  powers  the  exercise  of  which 
is  most  to  be  feared,  and  which  were  particularly  liable  to  be  unwisely  conferred 
by  special  legislation.  If  this  prohibition  in  the  constitution  (sec.  1,  art.  12)  ap- 
plies to  municipal  corporations,  the  special  act  in  question  plainly  contravenes  it. 

§  1 1 70.  Article  12  of  the  constitution  of  Kansas  applies  to  ?nunicipaZ  corpora" 
tions. 

Whether  the  twelfth  article  of  the  constitution  of  Kansas,  quoted  in  the 
statement  of  the  case,  was  designed  to  apply  to  municipal  corporations,  might 
admit  of  some  discussion  if  the  question  were  res  nova.  This  article  is  taken 
from  the  constitution  of  Ohio.  And  the  supreme  court,  not  only  of  that  state,, 
but  of  Kansas,  has,  upon  full  consideration,  repeatedly  decided  that  it  did 
include  municipal  corporations.  Atchison  v.  Bartholow,  4  Kan.,  124,  1866;. 
Wyandotte  City  v.  Wood,  5  Kan.,  603,  1870;  State  v,  Cincinnati,  20  Ohio  St.^ 
18,  1870;  following  Atkinson  v,  Eailroad  Co.,  15  Ohio  St.,  21,  1864. 

§  1171.  An  act  of  the  legislature  of  Kansas^  legalizing  a  special  election  held 
in  a  specific  dti/y  which  authorised  a  corporation  to  issue  honds^  was  a  special  act. 

In  the  first  case  cited,  the  supreme  court  of  the  state  of  Kansas  held  that  the 

iconstitution  compelled  the  legislature  to  regulate  the  grant  of  powers  to  mu- 
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nicipal  corporations  by  general  laws ;  and  hence  a  special  act^  or  an  act  specially 
amedding  the  charter  of  the  city  of  Atchison  in  respect  to  making  local  im- 
provements and  local  assessments,  was  void.  In  the  case  next  cited  (Wyandotte 
V.  Wood)  the  same  coui't  adhered  to  this  view,  and  accordingly  held  that  an  act 
of  the  legislature  specially  extending  the  limits  of  the  city  of  Wyandotte  was 
unconstitutional,  because  it  contravened  both  sections  1  and  5  of  article  12  of 
the  constitution.  So  in  the  case  of  The  State  t;.  Cincinnati,  above  cited,  the 
supreme  court  of  Ohio,  under  the  same  constitutional  provisions,  held  that  the 
legislature  cannot,  by  special  act,  create  a  corporation;  nor,  by  special  act,  con- 
fer additional  powers  on  a  corporation  already  existing,  and  that  in  these 
respects  there  was  no  difference  between  private  and  municipal  corporations, 
since  the  constitution  equally  embraced  and  equally  applies  to  both  classes ; 
and  therefore  the  act  of  April  16,  1870,  '^  to  prescribe  the  corporate  limits  of 
Cincinnati,"  being  considered  a  special  act,  was  adjudged  void.  See,  also, 
Atkinson  v.  Bailroad  Co.,  supra.  In  this  case,  Eanney,  J.,  thus  expounds  the 
constitution:  ^^ These  provisions  of  the  constitution  are  too  explicit  to  admit 
of  the  least  doubt  that  they  were  intended  to  disable  the  general  assembly 
from  either  creating  corporations  or  conferring  upon  them  corporate  powers  by 
special  acts  of  legislation.  It  was  intended  to  cc»rrect  an  existing  evil,  and  to 
inaugurate  the  policy  of  placing  all  corporations  of  the  same  kind  upon  a  per- 
fect equality  as  to  all  future  grants  of  power;  of  making  such  law  applicable 
to  all  parts  of  the  state,  and  thereby  securing  the  vigilance  and  attention  of  its 
whole  representation ;  and,  finally,  of  making  all  judicial  construction  of  their 
powers,  or  the  restrictions  imposed  upon  them,  equally  applicable  to  all  corpo- 
rations of  the  same  class.  We  must  give  such  a  construction  to  the  constitution 
as  will  preserve  its  leading  objects  intact."  One  of  these  objects  in  Kansas,  as 
well  as  in  Ohio,  was  to  cut  up  by  the  roots  the  mischief  of  special  legislation, 
particularly  in  respect  to  corporations,  both  public  and  private.  The  object 
would  be  defeated  if  the  special  act  relating  to  the  city  of  lola  could 
stand. 

If,  under  the  doctrine  of  Butz  v.  Muscatme,  8  Wall.,  575,  this  court  is  not 
absolutely  bound,  in  this  class  of  cases,  to  follow  the  interpretation  of  the  state 
constitution  given  by  its  highest  court,  yet  it  seems  that  it  ought  to  follow  it 
where  it  appears  to  rest  upon  solid  grounds,  and  was  made  in  cases  and  in 
respect  to  questions  where  there  was  nothing  to  warp  the  judgment  of  its 
judges,  and  where  the  interpretation  was  settled  or  had  been  declared  at  the 
time  the  act  in  controversy  was  passed.  In  the  latest  case  on  this  subject,  de- 
cided by  the  supreme  court  of  the  United  States,  it  is  not  denied  that  the 
supreme  court  of  a  state  is  the  appointed  expositor  of  its  constitution  and  laws, 
and  that  the  federal  courts  will  adopt  as  rules  for  their  own  judgments  the 
decisions  of  the  highest  courts  of  the  state  '^respecting  local  questions  peculiar 
to  itself,  or  respecting  the  construction  of  its  own  constitution  and  laws."  It 
only  denies  the  binding  force  of  the  state  adjudications  which  rest  upon  gen- 
eral principles  of  law,  and  not  upon  the  meaning  of  special  constitutional  or 
legislative  provisions.  Olcott  v.  Supervisors,  U.  S.  Supreme  Court,  December 
Term,  1872  —  Reported  5  Ch.  Leg.  K,  397  (16  Wall.,  678).  I  think  the  pres- 
ent case  is  one  in  which  it  is  the  duty  of  this  court  to  follow  the  decisions  of 
the  state  supreme  court ;  and  so  far  as  my  judgment  rests  upon  the  special  pro* 
visions  of  the  constitution  above  referred  to,  I  place  it  upon  the  state  adjudica* 

tions  without  an  inquiry  into  their  soundness. 
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§  1172.  A  legislature  has  no  power  to  autJioinze  the  issue  of  municipal  bonds 
in  aid  of  private  enterprises  or  objects,  and  such  bonds  are  voidj  even  in  the  hands 
of  bona  fide  holders. 

But  suppose  the  enactment  under  whioh  the  bonds  in  question  were  issued  is 
not  "  a  special  act  conferring  corporate  powers  **  within  the  meaning  of  the 
constitutional  prohibition^  the  other  objections  made  to  the  validity  of  the  bonds 
remain  to  be  considered.  The  act  authorizes  the  creation  of  a  debt  by  the  ma- 
nicipality  to  raise  money  by  the  issue  of  bonds  to  be  given  as  a  donation  or 
bonus  ^^  to  aid  in  the  erection  or  completion  of  buildings  at  or  near  the  city  of 
lola  to  be  used  for  the  purpose  of  manufacturing  Z.  King's  patent  bridges,  and 
as  a  foundry  and  iron  works,"  and  the  act  also  authorizes  and  requires  the  levy 
and  collection  of  such  taxes  as  may  be  qecessary  to  pay  the  interest  and  prin- 
cipal of  these  bonds.  It  is  important  to  be  observed  that  this  is  undeniably  a 
private  enterprise.  These  buildings  and  works  are  the  private  property  of  the 
owners.  No  public  or  municipal  control  over  this  property  or  the  enterprise 
aided  is  specially  reserved  or  provided  for,  and  none  exists  different  from  that 
which  exists  as  to  all  other  property  owned  by  private  persons  and  devoted  to 
private  uses.  The  proprietors  of  these  works  are  under  no  obligations,  by  rea- 
son of  the  aid  extended  and  the  burden  of  taxation  thereby  imposed  upon  the 
municipality,  to  render  it  or  the  state  any  duty  or  service  whatever  —  not  even 
to  repay  the  loan,  or  to  maintain  for  any  specified  time  the  contemplated  manu- 
facturing enterprise.  The  state  or  city  could  not  compel  them  to  complete  or 
operate  the  works  or  prevent  their  removal  at  pleasure  to  some  other  locality. 
And  thus  we  have  presented  the  inquiry,  than  which  no  question  concerning  the 
property  rights  of  the  citizen  is  of  more  transcendent  moment,  viz. :  Whether 
the  legislature  may  thus  compel  or  coerce  the  citizen  to  aid  in  the  establish- 
ment of  purely  private  enterprises  or  objects  because  these  will  or  may  incident- 
ally promote  the  general  good  of  the  community  or  locality.  I  think  it  safe 
to  affirm  that  no  such  principle  has  yet  received  judicial  sanction.  On  the  con- 
trary, the  principle  has  been  declared  unsound  by  courts  of  the  highest  respec^ 
ability. 

§  1173.  Esstent  of  the  taxing  power. 

The  general  subject  of  the  extent  of  the  taxing  power  in  connection  with 
municipal  aid  to  railways  has  been  thoroughly  discussed  in  a  majority  of  the 
states  of  the  Union,  and  recently  by  the  supreme  court  of  the  United  States. 
Olcott  v.  Supervisors,  reported  5  Ch.  Leg.  K,  397  (16  Wall,,  678) ;  Railroad 
€ompany  v,  Otoe  County,  Deo.  Term,  1872  (16  Wall.,  667).  The  courts  every- 
where have  agreed  that  taxes  can  lawfully  be  imposed  for  public  purposes  only; 
and  therefore,  in  the  language  of  Chief  Justice  Black,  "  The  legislature  has  no 
constitutional  right  to  create  a  public  debt  or  authorize  any  municipal  corpora- 
tion to  do  it  in  order  to  raise  funds  for  a  mere  private  purpose.  No  such  au- 
thority passed  to  the  assembly  by  the  general  grant  of  legislative  power.  This 
would  not  be  legislation.  Taxation  is  a  mode  of  raising  revenue  for  public 
purposes.  When  it  is  prostituted  to  objects  in  no  way  connected  with  the  pub- 
lic interests  or  welfare,  it  ceases  to  be  taxation  and  becomes  plunder.  Trans- 
ferring money  from  the  owners  of  it  into  the  possession  of  those  who  have  no 
title  to  it,  though  it  be  done  under  the  name  and  form  of  a  tax,  is  unconstitu- 
tional, for  all  the  reasons  which  forbid  the  legislature  to  usurp  any  other  power 
not  granted  to  them.  .  .  .  An  act  of  the  legislature  authorizing  contribu- 
tions to  be  levied  for  a  mere  private  purpose,  or  for  a  purpose  which,  though  it 
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be  public,  is  one  in  which  the  people  from  whom  they  are  exacted  have  no  in- 
terest, would  not  be  a  law,  but  a  sentence  commanding  the  periodical  payment 
of  a  certain  sum  by  one  portion  or  class  of  people  to  another.  The  power  to 
make  such  order  is  not  legislative,  but  judicial,  and  was  not  given  to  the  as- 
sembly by  the  general  grant  of  legislative  authority.''  Sbarpless  v.  Philadel- 
phia, 21  Penn.  St.,  117.  Similar  language  is  held  by  Mr.  Justice  Strong  in 
delivering  the  opinion  of  the  supreme  court  of  the  United  States  in  the  recent 
-case  of  Olcott  v.  Supervisors  of  Fond  du  Lao  County,  Dec.  Term,  1872,  re- 
ported 5  Ch.  Leg.  K,  397  (16  Wall.,  678).  The  learned  justice  says  "  that  the 
taxing  power  of  the  state  extends  no  further  than  to  raise  money  for  a  public 
use,  as  distinguished  from  private,  or  to  accomplish  some  end  public  in  its 
nature."  Again  he  says :  '^  Ko  one  contends  that  the  power  of  a  state  to  tax, 
or  to  authorize  taxation,  is  not  limited  to  the  uses  to  which  the  proceeds  may 
be  devoted.  Undoubtedly  taxes  may  not  be  laid  to  a  private  use."  See  Free- 
land  V.  Hastings,  10  Allen,  570 ;  Tyson  v.  School  Directors,  51  Penn.  St.,  9. 

§  11 7  4.  What  are  public  and  what  are  private  works  and  enterprises. 

The  only  question,  therefore,  is  whether  the  use  for  which  taxation  in  the 
present  case  is  authorized  is  a  public  or  a  private  use.  The  supreme  court  of 
the  United  States,  in  sustaining  the  validity  of  legislative  acts  authorizing  mu- 
nicipal aid  to  railways,  place  it  upon  the  distinct  ground  that  highways,  turn- 
pikes, canals  and  railways,  although  owned  by  individuals  under  public  grants 
or  by  private  corporations,  are  pvblici  juris;  that  they  have  always  been  re- 
garded as  governmental  affairs,  and  their  establishment  and  maintenance 
recognized  as  among  the  most  important  duties  of  the  state,  in  order  to  facili- 
tate transportation  and  easy  communication  among  its  different  parts.  Kogers 
V.  Burlington,  3  Wall.,  654  (§§  837-841,  mpra) ;  Mitchell  v.  Burlington,  4  Wall., 
270  (§§  1151-53,  supra)]  Kailroad  Co.  v.  Otoe  County,  supra.  Therefore  it  is 
that  in  favor  of  such  improvements  the  state  may  put  forth  its  right  of  eminent 
domain,  and  also,  as  now  established  by  judicial  decisions,  unless  the  right  be 
denied  it  in  the  constitution,  its  power  to  tax.  That  these  acts  may  lawfully 
be  done  is  because,  and  only  because,  the  use  is  a  public  one,  public  in  its 
nature,  and  hence  these  works  are  subject  to  public  control  and  regulation,  not- 
ivithstanding  they  may  be  constructed  under  legislative  authority  and  be  ex- 
clusively owned  by  private  persons  or  corporations.  Compulsory  taxation  in 
favor  of  railways  and  like  public  improvements  owned  by  individuals  or  com- 
panies is  an  exercise  of  power  going  quite  to  the  verge  of  legislative  authority. 
Although  it  is  a  doctrine  that  must  now  be  considered  as  judicially  settled,  still 
it  is  one  which  has  encountered  a  vigorous  opposition,  both  on  the  ground  of 
expediency  and  of  power,  and  the  exercise  of  the  authority  has  been  so  disas- 
trous as  already  in  some  of  the  states  to  have  led  to  constitutional  provisions 
for  the  protection  of  the  citizen.  But  it  is  obvious  from  the  statement  of  the 
pounds  upon  which  such  legislation  rests  that  it  furnishes  no  support  for  the 
-validity  of  taxation  in  favor  of  enterprises  and  objects  essentially  private;  and 
such  I  consider  to  be  the  establishment  of  a  bridge,  manufactory  or  foundry 
owned  by  private  individuals.  Cases  may  be  imagined  giving  rise  to  doubts 
Tvhether  the  use  be  public  or  private,  but  the  one  in  hand  does  not  seem  to  be 
difficult  to  class.  It  is  certainly  not  usual  for  the  legislature  to  undertake  to 
exercise  the  right  of  eminent  domain  to  procure  sites  for  hotels,  banks,  manu- 
factories, stores  and  the  like,  and  it  may  be  safely  said,  unless  extraordinary 
circumstances  may  occasionally  furnish  an  exception,  that  private  property 
cannot  lawfully  be  condemned  for  such  purposes;  and  the  reason  is  that  it 
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would  not  be  a  taking  for  public  use,  nor  justified  by  any  reasonable  neces- 
sity. 

§  1175.  Incidental  heneJUs  to  the  public  do  not  constitute  an  enterprise  a 
public  one. 

So  taxation  to  aid  ordinary  manufactories  or  the  establishment  of  private  en- 
terprises is  a  device  until  recently  quite  unheard  of;  and  the  power  must  bo 
denied  to  exist  unless  all  limits  to  the  appropriation  of  private  property  and  to 
the  power  to  tax  be  disregarded.  The  question  under  discussion  must  be  de- 
termined upon  some  principle,  and  I  hold  it  to  be  sound  doctrine  that  the  mere 
incidental  benefits  to  the  public  or  the  state  which  result  from  the  parsuit  by 
individuals  of  ordinary  branches  of  business  or  industry  do  not  constitute  a 
public  use  in  a  sense  which  justifies  the  exercise  of  either  the  power  of  eminent 
domain  or  of  taxation. 

§  1176.  Boston  ^^Jire  bonds  "  of  1872.     Rule  laid  down  in  tkat  case. 

If  this  salutary  principle  be  abandoned,  we  unsettle  the  foundations  of  pri- 
vate property,  and  unwisely  open  the  door  for  frauds  and  abuses  of  the  most 
alarming  character.  That  these  views  are  sound  I  entertain  no  doubt,  but  my 
conviction  of  their  soundness  has  been  much  strengthened  by  the  decision  of 
the  supreme  judicial  court  of  Massachusetts,  declaring  unconstitutional  the  act 
authorizing  the  issue  of  what  is  known  as  the  ^'  Summer  street  fire  bonds."  In 
November,  1872,  a  considerable  portion  of  the  city  of  Boston  was  destroyed 
by  fire.  In  December  following,  the  legislature  empowered  the  city  to  issue 
bonds  to  the  amount  of  $25,000,000,  the  proceeds  of  which  three  commission- 
ers, appointed  by  the  mayor,  were  authorized  to  loan  in  a  safe  and  judicious 
manner,  '^  in  such  sums  as  they  shall  determine,  to  the  owners  of  land,  the 
buildings  upon  which  were  burned  by  the  fire  in  said  Boston  on  the  9th  and 
10th  days  of  November,  1872,  upon  the  notes  or  bonds  of  said  owners  secured 
by  first  mortgages  of  said  land;  said  mortgages  to  be  conditioned  that  the  re- 
building shall  be  commenced  within  one  year  from  the  1st  day  of  January^ 
1873;  and  said  commissioners  to  have  full  power  to  apply  the  proceeds  of  said 
bonds  in  making  said  loans  in  such  manner,  and  to  make  such  further  provis- 
ions, conditions  and  limitations  in  reference  to  said  loans  and  securing  the  same 
as  shall  be  best  calculated,  in  their  judgment,  to  insure  the  employment  of  the 
same  in  rebuilding  upon  said  land  burned  over,  and  the  payment  thereof  to  the 
said  city." 

In  the  late  case  of  Lowell  v.  Boston,  the  constitutionality  of  this  act  was  the 
question  to  be  decided.  It  will  be  seen  that  the  object  of  the  ac^  as  shown  by 
its  provisions,  was  ^'  to  insure  the  speedy  rebuilding  on  land  the  buildings  upon 
which  were  burned"  by  the  great  fire;  and  the  question  was  as  to  the  right  of 
the  state  to  impose  any  taxes  for  this  object,  and  this  depended  upon  the  fur- 
ther question  whether  this  object  was,  in  a  legal  sense,  a  public  object  The 
court  distinctly  held,  to  use  the  language  of  the  rescript  sent  down  in  the  case^ 
that  taxes  can  only  be  laid  ''  for  some  public  service  or  some  object  whicii 
concerns  the  public  welfare ; "  that  "  the  preservation  of  the  interests  of  indi- 
viduals, either  in  respect  of  property  or  business,  although  it  may  result 
incidentally  in  the  advancement  of  the  public  welfare,  is,  in  its  essential  char- 
acter, a  private  and  not  a  public  object."  "  That  the  incidental  advantages  to 
the  public  or  to  the  state  which  result  from  the  promotion  of  private  interests^ 
or  the  prosperity  of  private  enterprises  or  business,  do  not  justify  their  aid  by 
taxation."     ^'  That  as  a  judicial  question  the  case  is  not  changed  by  the  magai- 

tude  of  the  calamity  which  has  created  the  emergency."    And,  finally,  the 
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court  say :  "  The  expenditure  authorized  by  this  statute  being  for  private  and 
not  for  public  objects,  in  a  legal  sense  it  exceeds  the  constitutional  power  of 
the  legislature,  and  the  city  cannot  legally  issue  the  bonds  for  the  purposes 
named  in  the  act."  See,  also,  as  to  distinction  between  public  and  private  use, 
Bloodgood  V.  Bailroad  Co.,  18  Wend.,  65 ;  Jenkins  v.  Andover,  103  Mass.,  94, 
holding  invalid  a  statute  authorizing  taxation  in  favor  of  a  private  incorporated 
academy.  Same  principle,  Curtis  v.  Whipple,  24  Wis.,  350 ;  People  v.  Salem, 
20  Mich.,  452. 

§  1177.  Purchaser  of  lands  mtist  take  notice  of  power  to  tesue. 

As  the  only  authority  for  the  issue  of  the  bonds  in  question  was  an  unconsti- 
tutional act  of  the  legislature,  they  are  void  —  void  from  the  beginning,  and 
void  into  whosesoever  hands  they  may  come.  All  persons  must,  at  their  peril, 
take  notice  of  the  power  of  municipal  corporations  or  officers  to  issue  securities, 
and  especially  is  this  so  where  the  want  of  power  results  from  constitutional 
prohibitions  or  provisions.  The  Floyd  Acceptances,  7  Wall.,  676  (Bills  and 
Notes,  §§  15-23);  Marsh  v.  Fulton  Co.,  10  Wall.,  676  (§§  1186-89,  infra);  Clark 
V.  Des  Moines,  19  la.,  199;  Steines  v.  Franklin  Co.,  48  Mo.,  167. 

The  demurrer  to  the  declaration  is  sustained,  and,  unless  the  plaintiff  desires 
to  amend,  judgment  will  be  entered  for  the  defendant. 

Judgment  for  defendant. 

§  1178.  Iloiiatilig  land. —  A  power  given  to  a  city  to  issue  bonds  to  provide  for  the  con- 
struction of  a  city  haU,  markets  and  other  structures  of  public  necessity  and  utility,  does  not 
authorize  it  to  issue  bonds  to  purchase  land  to  be  given  to  a  railroad  company.  Lewis  v. 
City  of  Shreveport,*  8  Woods,  205.    See  §  1143. 

g  1179.  Bonds  issued  by  a  town,  for  the  purchase  of  land,  for  the  purpoee  of  inducing  a 
railroad  company  to  build  its  machine  shops  there,  are  held  to  be  issued  for  a  public  purpose^ 
and  therefore  valid,  in  Missouri,  where  it  is  settled  law  that  this  kind  of  aid  may  be  lawfully 
^ven  to  railroad  companies.    Jarrdt  v,  Moberly,^  5  DiU.,  258. 

§  1180*  Mannfaetnrliig.— Bonds  issued  under  the  act  of  December  15,  1868,  of  West  Vir> 
g;iBia,  authorizing  the  city  of  Parkersburg  to  issue  bonds  in  aid  of  a  private  manufacturing 
interest,  are  void,  inasmuch  as  the  power  to  issue  the  bonds,  no  other  means  being  provided, 
inapljes  that  they  are  to  be  paid  by  taxation,  and  such  taxation  is  not  taxation  for  a  public 
object;  and  inasmuch  as  there  is  no  authority  in  the  constitution  of  Virginia  for  levying 
taxes  to  be  used  in  private  enterprises.  Parkersburg  v.  Brown,*  16  Otto,  487.  See  §§  898^ 
1145-1160. 

V.  Whether  Bonds  Issued  to  Peopeb  Company, 

SmarARY  —  Company  divided  into  three,  and  bonds  issued  to  one  division,  §  1181. — Subscrip- 
tion transferred  to  another  company,  g  1182. — Bonds  issued  to  consolidated  company, 
%  1188. —  Authority  to  subscribe  to  any  road  running  to  the  city,  §  1184. —  Law  applies  to 
railroads  constructed  after  its  passage,  §  1185. 

g  11  SI.  A  statute  of  Illinois  authorizing  the  issue  of  county  bonds  in  aid  of  railroads  pro- 
'vided  that  no  subscription  should  be  made  and  no  bonds  issued  without  the  consent  of  a 
majority  of  the  voters  of  the  coimty,  and  that  the  notices  of  election  should  specify  the  com- 
pany in  which  stock  is  proposed  to  be  subscribed.  Under  this  law  stock  was  voted  to  the 
Miflsiflsippi  &  Wabash  Railroad,  proposed  to  be  built  across  the  state  of  Illinois  from  east  to 
-west.  After  the  commissioners  had  ordered  the  clerk  to  make  the  subscription  on  the  books 
of  this  company,  it  was  divided  by  act  of  the  legislature  into  three  companies,  each  becoming 
a  distinct  corporation.  The  clerk  made  the  subscription  on  the  books  of  the  central  division 
And  issued  the  bonds  to  that  company,  which  owned  about  one-fourth  of  the  original  road. 
Tlie  bonds  were  held  invalid,  even  in  the  hands  of  holders  in  good  faith.  No  acts  of  the 
supervisors  could  ratify  the  issue  of  the  bonds,  as  they  were  the  agents  and  not  the  principals 
^vrith  reference  to  that  act.    Marsh  r.  Fulton  Ck>unty,  ^  118d-1189. 

g  1182.  Ray  county,  in  Missouri,  voted  subscription  to  railroad  company  A.,  to  be  paid  in 
t>oiids.    Company  A.  was  bought  by  company  B.,  under  authority  of  the  legislature  and  the 
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consent  of  the  stockholders,  including  Ray  county.  The  county  court,  under  express  author- 
ity to  take  proper  steps  to  protect  the  interest  of  the  county,  made  a  subscription  in  company 
B.  The  latter  company  failing  to  build  a  road  through  the  county,  under  an  agreement  be- 
tween the  county  court  and  company  B.,  and  company  C,  the  stock  was  transferred  to  C, 
and  county  bonds  issued  to  that  company,  since  it  proposed  to  construct  a  road  along  the 
same  line  intended  by  the  original  companies.  It  did  construct  such  a  road,  and  received 
the  bonds  at  different  stages  of  completion  of  the  road,  according  to  agreement.  The  bonds 
being  in  the  hands  of  holders  in  good  faith,  the  road  being  in  operation,  the  county  having 
paid  interest  on  the  bonds  and  now  holding  the  stock,  repudiates  the  bonds.  It  is  held  that 
on  the  above  facts  the  county  must  pay  the  bonds,  and  that  the  constitution  of  Missouri  of 
1865,  passed  after  the  vote  and  before  the  subscription  to  B.,  or  the  transfer  of  stock,  requir- 
ing the  consent  of  voters  to  subscriptions  to  any  railroad  company,  does  not  affect  the  trans- 
fer to  C.  nor  the  subscription  to  B.    County  of  Ray  v,  Vansycle,  §§  1190-1198. 

§  1188.  The  county  court  of  the  county  of  Bates,  in  pursuance  of  a  petition  from  certain 
tax-payers,  ordered  an  election  in  one  of  its  townships  to  determine  whether  they  would  sub- 
scribe stock  to  a  certain  railroad  company  to  be  paid  in  bonds.  The  vote  being  favorable, 
the  county  court  passed  a  resolution  that  a  certain  sum  be,  and  is  hereby,  subscribed  to  the 
stock  of  the  company,  and  that  the  agent  be  authorized  to  make  the  subscription  on  the 
books  of  the  company.  The  agent  being  dissatisfied  with  the  condition  of  the  company  re- 
ported to  the  court  that  "the  bonds  of  the  township  are  not  subscribed,"  and  the  court 
approved  of  his  acts.  Some  time  afterwards  the  county  court  made  another  order  reciting 
that  the  subscription  had  been  made  to  the  company  intended,  and,  this  company  having  be- 
come consolidated  with  another,  forming  a  new  company,  directed  that  the  bonds  be  issued  to 
the  new  company  in  payment  of  the  original  subscription.  The  bonds  were  accordingly 
issued.  The  court  held,  in  an  action  on  the  bonds,  that  there  had  been  no  subscription  to  the 
stock  of  the  old  company,  and,  as  the  bonds  were  issued  and  subscription  made  to  a  company 
other  than  the  one  for  which  the  vote  was  cast,  the  bonds  were  void.  County  of  Bates  v. 
Winters,  g§  1194,  1195. 

§  1184.  The  city  of  Madison  had  authority  '*  to  take  stock  in  any  chartered  company  for 
making  a  road  or  roads  to  said  city."  A  railroad  was  in  existence  from  Madison  to  Indian- 
apolis through  Columbus.  Heldy  that  it  had  the  power  under  such'  law  to  subscribe  and 
issue  bonds  for  the  capital  stock  of  a  railroad  from  Shelbyville  to  Columbus.  Van  Hoetrup 
V.  Madison  aty,  §§  1196,  1197. 

§  1185.  A  statute  authorized  a  city  to  lend  its  credit  to  certain  railways  named  and  to 
"  any  otiier  railroad  company  duly  incorporated  and  organized  for  the  purpose  of  construct- 
ing a  road  leading  from  the  city,"  etc.  Held,  that  this  act  applied  to  any  railroad  which 
might  be  incorporated  and  organized  after  its  passage,  and  was  not  limited  to  railroads  then 
in  existence,  and  that  an  issue  of  bonds,  in  aid  of  such  a  company  subsequently  organized^ 
was  valid.    James  v,  Milwaukee,  §  1198. 

[Notes.— See  §§  1199-1208.] 

MARSH  V.  FULTON  COUNTY. 
(10  Wallace,  676-684.    1870.) 

Error  to  IT.  S.  Circuit  Court,  Southern  District  of  Illinois. 

Statement  of  Facts. —  The  law  of  Illinois  authorized  counties  to  subscribe 
for  railroad  stock  upon  a  vote  of  the  people,  the  notice  of  the  election  to  spec- 
ify the  company  to  whose  stock  the  subscription  was  to  be  made.  The  law^ 
also  provided  that  the  powers  of  a  county  could  only  be  exercised  by  a  board 
of  supervisors.  The  people  of  Fulton  county  having  authorized  a  subscription 
to  the  Mississippi  &  Wabash  R.  R  Co.,  whose  road  was  to  run  from  the  Missis- 
sippi river  to  the  east  line  of  the  state,  the  board  of  the  county  ordered  its 
clerk  to  enter  its  subscription  on  the  books  of  the  company.  Before  the  sub- 
scription was  made  the  act  incorporating  the  road  was  amended  so  as  to  dinde 
the  road  into  three  divisions,  and  the  clerk  subscribed  in  the  name  of  the  county 
on  the  books  of  one  of  the  divisions  and  issued  therefor  the  bonds  here  sued 
on.  The  board  of  supervisors  paid  some  of  the  interest  coupons  and  did 
other  acts  recognizing  the  bonds  as  county  obligations. 
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Opinion  by  Mr.  Jcsticb  Field. 

The  questions  presented  for  oar  consideration  are,^«^,  whether  the  bonds 
issued  by  the  clerk  of  the  county  court  of  Fulton  county  to  the  Central  Divis- 
ion of  the  Mississippi  &  Wabash  Bailroad  Company  were,  at  the  time  of  their 
issue,  valid  obligations  of  the  county  of  FulCbn ;  and  second^  if  not  thus  valid, 
whether  they  have  become  obligatory  upon  the  county  by  any  subsequent  rati- 
fication. Were  they  valid  when  issued?  The  answer  depends  upon  the  law 
of  Illinois  then  in  force.  The  clerk  of  the  county  court  possessed  no  general 
authority  to  bind  the  county.  He  was  a  mere  ministerial  ofiScer  of  the  board  of 
supervisors ;  and  that  body  was  equally  destitute  of  authority  in  this  particu- 
lar,  except  as  the  law  of  Illinois  gave  it.  That  law  authorized  any  county  of 
the  state,  and,  of  course,  its  supervisors,  who  exercised  the  powers  of  the  county, 
to  subscribe  stock  to  any  railroad  company  in  a  sum  not  exceeding  $100,000, 
and  to  pay  for  such  sutecription  in  its  bonds,  provided  such  subscription  waa 
previously  sanctioned  by  a  majority  of  the  qualified  voters  of  the  county  at  an 
election  called  for  the  expression  of  their  wishes  on  the  subject,  and  it  prohib- 
ited any  subscription  or  the  issue  of  any  bonds  for  such  subscription  without 
such  previous  sanction.  ^'  Ko  subscription  shall  be  made  or  purchase  bond  is- 
sued by  any  county,"  says  the  law,  ^^  unless  a  majority  of  the  qualified  voters 
of  such  county  .  .  .  shall  vote  for  the  same."  And  the  law  further  re- 
quires that  the  notices  calling  for  the  election  '^  shall  specify  the  company  in 
which  stock  is  proposed  to  be  subscribed." 

§  1 186.  AiUhority  to  subscribe  to  stock  in  a  certain  railroad  company  does  not 
authorize  a  cawnty  to  issue  bonds  to  one  of  the  three  companies  into  wMoh  the  said 
company  is  svisequenUy  divided. 

These  provisions  furnish  the  answer  to  the  first  question  presented.    The  only- 
subscription  authorized  by  the  voters  of  Fulton  county  was  that  to  the  Missis- 
sippi &  Wabash  Bailroad  Company,  and  one  to  the  Petersburgh  &  Springfield 
Company.    The  Central  Division  of  the  Mississippi  &  Wabash  Bailroad  Com- 
pany was  a  different  corporation  from  the  original  company.    It  has  been  so 
held  by  the  supreme  court  of  Illinois  in  a  case  involving  the  consideration  of  a. 
portion  of  the  bonds  in  suit  and  the  remaining  $60,000  of  bonds  of  the  original 
sabecription.    The  amendatory  act  of  1857,  dividing  the  road  into  three  divis- 
ions, and  subjecting  each  division  to  the  control  and  management  of  a  different 
board,  clothed  with  all  the  powers  of  the  original  board,  so  far  as  the  division 
was  concerned,  worked  a  fundamental  change  in  the  character  of  the  original 
corporation,  and  created  three  distinct  corporations  in  its  place.    A  subscrip- 
tion to  a  company  whose  charter  provided  for  a  continuous  line  of  railroad  of 
two  hundred  and  thirty  miles,  across  the  entire  state,  was  voted  by  the  electors- 
of  Falton  county ;  not  a  subscription  to  a  company  whose  line  of  road  wa» 
less  than  sixty  miles  in  extent,  and  which,  disconnected  from  the  other  portions 
of  the  original  line,  would  be  of  comparatively  little  value. 

§  1 187.  County  bonds  issued  pursuant  to  a  subscription  to  a  railroad  com- 
pany^  without  authority  oflaw^  are  invalid  though  held  by  an  innocent  purchaser. 
Sat  it  is  earnestly  contended  that  the  plaintiff  was  an  innocent  purchaser  of 
the  bonds  without  notice  of  their  invalidity.  If  such  were  the  fact  we  do  not 
perceive  how  it  could  affect  the  liability  of  the  county  of  Fulton.  This  is  not  a 
case  where  the  party  executing  the  instruments  possessed  a  general  capacity  to 
contract,  and  where  the  instruments  might,  for  such  reason,  be  taken  without 
special  inquiry  into  their  validity.    It  is  a  case  where  the  power  to  contract 
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never  existed  —  where  the  instruments  might,  with  equal  authority,  have  been 
issued  by  any  other  citizen  of  the  county.  It  is  a  case,  too,  where  the  holder 
was  bound  to  look  to  the  action  of  the  officers  of  the  county  and  ascertain 
whether  the  law  had  been  so  far  followed  by  them  as  to  justify  the  issue  of  the 
bonds.  The  authority  to  contract  must  exist  before  any  protection  as  an  inno- 
cent purchaser  can  be  claimed  by  the  holder.  This  is  the  law  even  as  respects 
commercial  paper,  alleged  to  have  been  issued  under  a  delegated  authority,  and 
is  stated  in  the  case  of  Floyd  Acceptances,  7  Wall,  676  (Bills  and  Notes, 
§§  15-23).  In  speaking  of  notes  and  bills  issued  or  accepted  by  an  agent  acting 
under  a  general  or  special  power,  the  court  says:  '^  In  each  case  the  person 
dealing  with  the  agent,  knowing  that  he  acts  only  by  virtue  of  a  delegated 
power,  mnst,  at  his  peril,  see  that  the  paper  on  which  he  relies  oomee  within 
the  power  under  which  the  agent  acts.  And  this  applies  to  every  person  who 
takes  the  paper  afterwards ;  for  it  is  to  be  kept  in  mind  that  the  protection 
which  commercial  usage  throws  around  negotiable  paper  cannot  be  used  to  es- 
tablish the  authority  by  which  it  was  originally  issued." 

§  1188.  Hatijioation  can  only  he  made  where  the  party  ratifying  was  convpe- 
tent  to  authorize  in  the  first  instance. 

It  is  also  contended  that  if  the  bonds  in  suit  were  issued  without  authority 
their  issue  was  subsequently  ratified,  and  various  acts  of  the  supervisors  of  the 
county  are  cited  in  support  of  the  supposed  ratification.  These  acts  fall  very 
far  short  of  showing  any  attempted  ratification  even  by  the  supervisors.  But 
the  answer  to  them  all  is  that  the  power  of  ratification  did  not  lie  with  the 
supervisors.  A  ratification  is,  in  its  effect  upon  the  act  of  an  agent,  equivalent 
to  the  possession  by  him  of  a  previous  authority.  It  operates  upon  the  act  rati- 
fied in  the  same  manner  as  though  the  authority  of  the  agent  to  do  the  act  ex- 
isted originally.  It  follows  that  a  ratification  can  only  be  made  when  the  party 
ratifying  possesses  the  power  to  perform  the  act  ratified.  The  supervisors  pos- 
sessed no  authority  to  make  the  subscription  or  issue  the  bonds  in  the  first  in- 
stance without  the  previous  sanction  of  the  qualified  voters  of  the  county.  The 
supervisors  in  that  particular  were  the  mere  agents  of  the  county.  They  could 
not,  therefore,  ratify  a  subscription  without  a  vote  of  the  county,  because  they 
could  not  make  a  subscription  in  the  first  instance  without  such  authorization. 
It  would  be  absurd  to  say  that  they  could,  without  such  vote,  by  simple  ex- 
pressions of  approval,  or  in  some  other  indirect  way,  give  validity  to  acts  when 
they  were  directly  in  terms  prohibited  by  statute  from  doing  those  acts  until 
aft^r  such  vote  was  had.  That  would  be  equivalent  to  saying  that  an  agent, 
not  having  the  power  to  do  a  particular  act  for  his  principal,  could  give  validity 
to  such  act  by  its  indirect  recognition.  McCracken  v.  City  of  San  Francisco, 
16  Cal,  624. 

§  1189.  Obligations  of  counties  incurred  independent  of  statute. 

We  do  not  mean  to  intimate  that  liabilities  may  not  be  incurred  by  counties 
independent  of  the  statute.  Undoubtedly  they  may  be.  The  obligation  to  do 
justice  rests  upon  all  persons,  natural  and  artificial,  and  if  a  county  obtains  the 
money  or  property  of  others  without  authority,  the  law,  independent  of  any 
statute,  will  compel  restitution  or  compensation.  But  this  is  a  very  different 
thing  from  enforcing  an  obligation  attempted  to  be  created  in  one  way,  when 
the  statute  declares  that  it  shall  only  be  created  in  another  and  different  way. 
We  perceive  no  error  in  the  record,  and  the  judgment  of  the  circuit  court  mast 
therefore  be  affirmed. 
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COUNTY  OP  RAY  t?.  VANSYCLE. 
(6  Otto,  675-688.    1877.) 

Ebbob  to  U.  S.  Circuit  Court,  Western  District  of  Missouri 

Statement  of  Facts. —  Kay  county,  Missouri,  pursuant  to  an  order  of  the 
county  court,  of  date  July  2,  1860,  and  a  vote  of  the  people,  made  a  subscrip- 
tion of  $200,000  to  the  stock  of  the  Missouri  River  Valley  Railroad  Company, 
to  be  paid  by  an  issue  of  bonds.  Under  an  act  of  February  10,  1861,  the  said 
<x>mpany  and  the  Chariton  &  Randolph  Railroad  Company  had  power,  by  a 
vote  of  the  stockholders,  to  transfer  all  their  effects,  privileges,  etc.,  to  the 
ITorth  Missouri  Railroad  Company,  and  after  the  transfer  was  made  the  com- 
panies should  cease  to  have  any  corporate  existence  and  should  be  known  as  the 
West  Branch  of  the  North  Missouri  Railroad ;  the  county  of  Ray  voted  its 
stock  in  favor  of  the  transfer  of  the  privileges  of  the  Missouri  River  Yalley  Rail- 
road Company  pursuant  to  the  provisions  of  said  act.  By  subsequent  negotia- 
tions, coming  down  to  1868,  the  subscription  as  originally  made  and  transferred 
to  the  North  Missouri  Railroad  Company  was  canceled,  and  a  subscription  was 
made  to  the  stock  of  the  St.  Louis  &  St.  Joseph  Railroad  Company.  This  sub- 
scription was  made  without  a  vote  of  the  people,  but  before  the  order  was 
made  a  petition  of  a  large  number  of  the  citizens  of  the  county  was  presented 
in  favor  of  the  transfer.  The  constitution  of  1865,  and  the  laws  made  pursu- 
ant thereto,  authorized  municipal  aid  on  a  vote  of  two-thirds  of  the  qualified 
voters.  By  the  law  in  force  in  1860,  the  county  court  of  a  county  could  sub- 
scribe, and,  for  information,  could  cause  an  election  to  be  held  to  ascertain  the 
sense  of  the  tax-payers.  This  action  is  on  coupons  attached  to  the  bonds  issued 
to  the  St.  Louis  &  St.  Joseph  Railroad  Company. 

Opinion  by  Mb.  Justice  Hablan. 

The  first  inquiry  suggested  by  the  facts  set  forth  in  the  special  finding  is  as 
to  the  validity  of  the  agreement  of  1868,  whereby  the  county  of  Ray  secured 
exemption  from  liability  to  the  North  Missouri  Railroad  Company,  on  its  orig- 
inal subscription  of  $200,000,  and  the  St.  Louis  &  St.  Joseph  Railroad  Com- 
pany obtained  the  bonds  of  the  county  for  that  amount.  This  question  must 
be  determined  in  the  light  of  all  that  occurred  in  connection  with  the  efforts 
made  to  secure  a  railroad  through  that  county.  It  appears  that,  at  the  election 
held  in  the  year  1860,  more  than  two-thirds  of  the  votes  cast  in  the  county 
were  in  favor  of  a  subscription  of  $200,000  to  the  capital  stock  of  the  Missouri 
River  Valley  Railroad  Company,  which  proposed  to  construct  a  railroad 
through  the  county.  The  only  condition  which  the  voters  imposed  was,  that 
the  stock  subscribed  under  the  authority  of  that  election  ''  should  be  expended 
on  that  part  of  the  railroad  in  the  county  of  Ray.''  In  obedience  to  the  popu- 
lar will,  the  subscription  was  made  in  that  year.  When,  however,  in  1864,  that 
company  transferred  all  its  effects,  assets,  rights  and  privileges  to  the  North 
Missouri  Railroad  Company,  the  latter  became  entitled  to  the  benefit  of  that 
subscription,  and,  in  satisfaction  thereof,  to  the  bonds  of  the  county,  to  the 
amount  of  $200,000.  Of  the  validity  of  that  transfer  we  have  no  doubt.  It 
was  authorized  by  an  act  of  the  general  assembly  of  Missouri,  and  made  with 
the  sanction  of  the  stockholders  of  the  companies  interested,  including  the 
county.  At  the  meeting  of  stockholders  called  to  consider  the  question  of 
transfer,  the  county  was  represented  by  an  agent,  designated  by  the  county 
court,  with  specific  instructions  to  vote  the  stock  of  the  county  in  favor  of  such 
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transfer.  In  appointing  that  agent,  with  such  instructions,  the  court  did  not 
exceed  its  powers;  since,  by  the  terms  of  the  act  of  December  5,  1859,  under 
the  provisions  of  which  the  original  subscription  was  made,  the  court  was  au- 
thorized "  to  take  proper  steps  to  protect  the  interests  "  of  the  county,  and 
also  ^'  to  appoint  an  agent  to  represent  the  county,  to  vote  for  it,  and  to  receive 
its  dividends." 

§  1190.  The  jprovision  of  the  Missouri  constit/ution  touching  municipal  svih 
soriptions  woe  prospective. 

It  seems,  therefore,  entirely  clear  that  the  North  Missouri  Eailroad  Company 
acquired,  prior  to  the  adoption  of  the  state  constitution  of  1865,  a  vested  right 
to  demand  and  receive  the  bonds  of  the  county  in  payment  of  its  original  sub- 
scription. This  right  was  not  destroyed  or  impaired  by  that  constitution.  It 
has  been  decided  by  the  supreme  court  of  Missouri  that  the  section  of  the  con- 
stitution of  that  state  relating  to  municipal  subscriptions  was  ^'  a  limitation  upon 
the  future  power  of  the  legislature,  and  was  not  intended  to  retroact  so  as  to 
have  any  controlling  application  to  laws  in  existence  when  the  constitution  was 
adopted."  State  v.  Macon  County  Court,  41  Mo.,  453 ;  State  v.  Greene  County, 
64  id.,  540;  State  v.  County  Court  of  Sullivan  County,  51  id.,  522;  County  of 
Callaway  v.  Foster,  93  U.  S.,  570  (§§  876-878,  supra) ;  County  of  Scotland  v. 
Thomas,  94  id.,  688  (§§  1210-14,  infra)]  County  of  Henry  v.  Nicoky,  95  id., 
619  (§§  889-892,  s^ipra). 

But  the  North  Missouri  Railroad  Company,  for  some  unexplained  reason,  did 
not  proceed  in  the  construction  of  the  contemplated  road.  Counsel  do  not, 
however,  claim  that  its  delay  in  that  regard  worked  a  forfeiture  of  its  right  to 
the  bonds  of  Eay  county,  at  the  time  of  the  organization,  in  the  year  1868,  of 
the  St.  Louis  &  St.  Joseph  Railroad  Company.-  The  latter  had  in  view  the 
construction  of  a  road  from  some  point  on  'the  west  branch  of  the  North  Mis- 
souri Railroad,  at  Richmond,  the  county  seat  of  Ray,  to  the  city  of  St.  Joseph — 
in  all  material  respects  the  same  road  for  the  construction  of  which  the  county 
had  previously  contracted  with  the  North  Missouri  Railroad  Company.  At 
this  crisis,  the  latter  company,  having  perhaps  a  pecuniary  interest  in  estab- 
lishing a  connection  between  its  west  branch  and  the  city  of  St.  Joseph,  pro- 
posed to  release  the  county  from  its  subscription  of  $200,000,  if  it  would 
subscribe  $250,000  to  the  capital  stock  of  the  St.  Louis  &  St.  Joseph  Railroad 
Company.  Declining  to  assent  to  that  arrangement,  the  court,  on  behalf  of 
the  county,  made*  a  counter-proposition,  to  wit,  that,  for  the  purpose  of  con- 
structing a  railroad  from  the  west  branch  of  the  North  Missouri  Railroad, 
through  Richmond  to  St.  Joseph,  it  would  transfer  the  $200,000  subscription  ta 
the  St.  Louis  &  St.  Joseph  Railroad  Company,  by  making  a  similar  subscription 
to  that  company,  to  be  applied  in  building,  constructing  and  operating  such 
road,  provided  the  county  was  released,  in  writing  and  of  record,  from  all 
liability  upon  its  original  subscription  to  the  North  Missouri  Railroad  Company. 
This  proposition  was  promptly  acceded  to  by  both  companies.  The  required  re- 
lease was  executed  and  put  upon  record ;  and  the  St.  Louis  &  St.  Joseph  Railroad 
Company  entered  upon  the  construction  of,  and  did  construct,  the  proposed 
road ;  receiving  the  bonds  of  Ray  county  in  sums  of  $50,000,  as  each  five  miles 
of  road  was  completed,  and  faithfully  applying  the  proceeds  to  that  portion  of 
the  road  which  was  in  that  county.  We  are  now  asked  to  declare  that  the 
county  is  under  no  legal  obligation  to  pay  its  bonds,  issued  and  put  upon  the 
market  under  the  circumstances  we  have  detailed. 
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§1191.  A  county  hound  hy  a  subscription  of  stock  to  a  railroad  company  can 
change  such  siAscr^tion  from  one  company  to  another.  Such  change  is  not  a 
new  subscription. 

The  faiidamental  proposition  uQderlyifig  the  defense  is,  that,  after  the  adop- 
tion of  the  constitution  of  1865,  no  subscription  of  stock  could  be  lawfully 
mada  by  the  county  until  after  an  election ;  and  that,  no  election  having  been 
Iield  at  which  the  people  voted  specifically  in  favor  of  a  subscription  to  the 
stock  of  the  St.  Louis  &  St.  Joseph  Bailroad  Company,  the  action  of  the  court 
was  a  nullity,  creating  no  liability  whatever  upon  the  bonds  issued  in  pursuance 
of  the  agreement  of  1868.  Whatever  weight  that  proposition  might  have  in 
some  eases,  it  does  not  meet  the  precise  issues  here  presented.  It  ignores  alto- 
gether the  direct  connection  which  existed  between  the  agreement  of  1868  and 
the  action  taken  by  the  county  and  its  court  prior  to  the  year  1865,  whereby 
the  county  assumed  the  obligation  to  issue  its  bpnds  to  the  amount  of  $200,000, 
in  discharge  of  a  completed  subscription  to  the  stock  of  a  corporation  which^ 
came  into  existence  and  was  fully  organized  before  that  constitution  went  into 
operation,  and  which  could,  notwithstanding  the  adoption  of  that  instrument, 
compel  the  county  to  comply  with  its  contract.  It  is  the  case  of  a  transfer  of 
such  stock  by  exchange,  in  order  that  the  county  might  obtain  the  desired  road, 
and  be  discharged  f^om  legal  obligations  from  which  it  could  not  justly  or 
rightfully  escape.  It  is  not  the  case  of  an  entirely  new  subscription  made 
under  the  constitution  of  1865,  in  disregard  of  its  provisions  and  of  the  general 
statutes  passed  in  pursuance  thereof.  When  the  arrangement  of  1868  was  first 
suggested,  the  court  saw  that  the  desire  of  its  constituents  for  the  construction 
of  a  railroad  through  the  county  was  not  likely  to  be  fulfilled  through  the 
agency  of,  or  uuder  the  contracts  previously  made  with,  the  North  Missouri 
Railroad  Company.  Its  members  became  convinced  that  the  only  effectual  or 
practicable  mode  to  accomplish  that  end  was  to  make  such  an  arrangement  or 
combination  as  that  made  with  the  new  company.  The  court  was  given  by 
the  statute  under  which  the  original  subscription  was  made,  the  power  to  ^*  take 
proper  steps  to  protect  the  interests  of  the  county ; "  to  which  end  it  was  au- 
thorized to  appoint  an  agent  ^'  to  represent  the  county,  to  vote  for  it,"  etc. ; 
and,  in  exercising  this  power,  it  was  necessarily  invested  with  very  broad  dis- 
cretion. It  is  not  an  unreasonable  construction  of  the  statute  to  say  that,  in 
determining  what  steps  were  proper  for  the  protection  of  the  interests  of  the 
tax-payers,  the  court  had  authority  to  adopt  such  measures  as  prudent  men 
managing  the  affairs  of  others  ought  to  have  adopted.  It  evidently  regaixled 
the  arrangement  made  in  1868  as  essential  to  the  protection  of  the  county's 
interests,  so  far  as  they  were  involved  in  the  subscription  of  stock  previously 
made,  and  in  the  obligations  thereby  assumed.  There  is  nothing  in  the  record 
upon  which  to  base  any  imputation  of  collusion  or  bad  faith.  The  action  was 
taken  under  such  circumstances  of  publicity  as  to  notify  the  tax-payers  gener- 
ally of  all  that  was  doing;  and  we  are  not  prepared  to  say  that  the  court  had 
not  the  power  to  transfer  the  subscription  from  the  North  Missouri  Kailroad 
Company  to  the  St.  Louis  &  St.  Joseph  Railroad  Company,  and  deliver  the 
county  bonds  to  the  latter,  upon  its  agreement  to  build  substantially  the  same 
road  for  the  construction  of  which  the  original  subscription  had  been  made. 

§  1192*  A  county  having  issued  its  bonds  in  payment  of  a  subscription  to 
railroad  stocky  and  for  years  paid  interest^  cannot  as  against  bona  fide  holders 
allege  that  its  agents  exceeded  their  powers. 

But  whatever  doubt  exists  upon  this  point  should  be  resolved  in  favor  of  the 
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hona  fide  holders  of  the  bonds.  The  tax-payers  of  the  county  should  not, 
under  the  peculiar  circumstances  of  this  case,  be  now  heard  to  allege  that  their 
agents,  invested  by  statute  with  the  authority  and  charged  with  the  duty  of 
protecting  their  interests,  had  exceeded  their  powers.  The  court  levied  and 
collected  a  tax  to  pay  interest  due  on  the  bonds  delivered  to  the  St.  Louis  & 
St.  Joseph  Railroad  Company  for  the  years  1869,  1870,  1871,  1872  and  1873. 
The  coupons  were  annually  paid  for  the  first  four  years  named.  It  is  true 
that,  at  a  term  of  the  court  held  in  August,  1871,  an  order  was  entered  of 
record,  stating  that  the  bonds  had  been  issued  illegally  and  were  void,  and 
upon  that  ground  the  order  recited  that  neither  the  bonds  nor  the  coupons 
would  be  paid  by  the  county.  But  in  March,  1872,  that  order  was  rescinded, 
and  the  county  treasurer  directed  to  proceed  with  the  payment  of  the  interest. 
It  was  not  until  August,  1873,  that  the  court  finally  determined  to  repudiate  all 
obligations  to  pay  the  bonds;  and  under  its  orders  the  interest  collected  for 
1873  has  been  retained.  It  further  appears  from  the  special  finding  that  the 
North  Missouri  Eailroad  Company  constructed  its  western  branch  from  Moberly 
to  Kansas  City,  running  through  the  county  for  a  distance  of  between  twenty- 
six  and  twenty-eight  miles;  that  the  St.  Louis  &  St.  Joseph  Railroad  Company 
constructed  its  road  from  opposite  Lexington  through  Richmond,  locating  a 
depot  in  Richmond,  and  continuing  to  the  northwest  boundary  of  said  county, 
a.  distance  of  twenty-eight  miles;  that  said  road  is  completed  and  operated  to 
the  city  of  St.  Joseph,  Missouri ;  that  on  the  first-named  road  there  are  four 
depots  located  in  Ray  county,  and  on  the  latter  five  depots;  that  the  money 
realized  from  the  sale  of  the  bonds  issued  was  expended  in  the  construction  of 
the  St.  Louis  &  St.  Joseph  Railroad,  in  the  county  of  Ray,  and,  in  consequence 
of  this  arrangement,  the  county  secured  the  construction  and  operation,  within 
its  limits,  of  about  twenty -four  miles  of  railroad  more  than  would  have  been 
built  under  the  previous  contract  or  arrangement  with  the  North  Missouri 
Railroad  Company. 

§  1 1 93*  TaaypayevB  of  a  county  are  condtided  by  the  acts  of  its  agerUs  involv- 
ing t/ie  interests  of  third  persons. 

But  this  is  not  all.  In  payment  of  the  county  subscription  and  bonds,  cer- 
tificates of  stock  in  the  St.  Louis  &  St.  Joseph  Railroad  Company  were  issued 
to  the  county,  and  are  still  held  by  it.  They  have  never  been  tendered  for 
cancellation.  When  the  court  declared,  in  1873,  that  the  county  would  pay 
neither  the  principal  nor  the  interest  due  on  the  bonds,  no  intimation  was  given 
of  even  its  willingness  to  surrender  the  certificates.  Upon  the  clearest  princi- 
ples of  justice,  the  tax-payers  of  Ray  county  are  concluded  by  the  acts  of  their 
official  agents,  and  by  their  own  failure,  either  intentionally  or  from  neglect,  to 
assert,  by  appropriate  proceedings,  their  legal  right  (if  any  they  ever  had)  to 
prevent  the  transfer  of  their  original  subscription  to  the  company,  which,  by 
the  construction  of  its  road,  gave  them  greater  railroad  facilities,  and  at  no 
greater  cost,  than  they  could  have  obtained  under  the  contract  with  the  !North 
Missouri  Railroad  Company.  Although  this  case  has  many  features  peculiar 
to  it,  the  conclusion  we  have  reached  is  in  harmony  with  settled  principles 
heretofore  announced  by  this  court  in  numerous  cases.  It  seems  unnecessary 
to  consider  other  points  suggested  in  argument,  as  the  views  here  expressed  are 

sufficient  to  dispose  of  the  case. 

Judgment  affirmed, 
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COUNTY  OP  BATES  v.  WINTERS. 
(7  Otto,  88-92.    1877.) 

Error  to  TJ.  S.  Circuit  Court,  Western  District  of  Missouri. 

Statement  of  Facts. —  In  April,  1870,  Bates  county,  Missouri,  pursuant  to  a 
petition  by  the  tax-payers  and  an  order  of  the  county  court,  voted  a  subscrip- 
tion to  the  stock  of  the  Lexington,  Chillicothe  &  Gulf  Kailroad  Company,  the 
boDds  to  be  issued  when  the  road  south  of  Lexington  to  the  north  line  of 
Mount  Pleasant  township  should  have  been  located  and  put  under  contract. 
Oa  the  14th  of  June,  1870,  the  county  court  made  an  order  "  that  the  sum  of 
$90,000  be,  and  is  hereby,  subscribed  "  to  the  stock  of  the  above  company,  and 
that  the  agent  be  authorized  to  make  the  subscription  on  the  books  of  the 
company.  The  agent  appointed  to  make  the  subscription  reported,  after  un^ 
saccessful  negotiations,  that  the  bonds  are  not  subscribed.  This  report  was 
approved  by  the  county  court.  Subsequently,  on  January  18,  1871,  the  court 
made  an  order  to  the  effect  that  the  subscription  had  been  made  to  the  above 
company,  that  the  said  company  had  consolidated  with  another  company, 
forming  the  Lexington,  Lake  &  Gulf  Eailroad  Company,  and  directed  the  issue 
of  $90,000  in  bonds  in  satisfaction  of  the  subscription.  Pursuant  to  this  order 
tbe  agent  made  the  subscription  to  the  latter  company. 

Opinion  by  Mr.  Justice  Hunt. 

If  we  hold  that  there  was  no  valid  subscription  until  that  made  on  the  18th 
of  January,  1871,  which  was  to  the  Lexington,  Lake  &  Gulf  Eoad  Company,  it 
is  open  to  the  objection  that  the  township  voted  an  authority  to  subscribe  to 
the  stock  of  one  company,  and  the  county  court  subscribed  to  the  stock  of  a 
different  company.  This  was  condemned  in  Harshman  v.  Bates  County,  92  U. 
S.,  569  (§§  899,  900,  &upra\  which  arose  upon  the  same  issue  of  bonds  and  in 
relation  to  the  same  roads  as  the  case  before  us.  That  case  has  sinc6  been 
modified  as  to  the  first  point  decided  in  it,  in  relation  to  the  number  of  votes 
required  to  authorize  the  subscription,  but  remains  unimpaired  as  to  the  point 
we  are  considering.  It  is  said  that  the  subscription  was,  in  law,  made  on  the 
14th  of  June,  1870,  to  the  Lexington,  Chillicothe  &  Gulf  Kailroad  Company; 
and  that,  having  been  made  by  the  authority  of  the  popular  vote,  it  could  be 
transferred  to  the  consolidated  organization.  Nugent  v.  Supervisors,  19  Wall., 
241  (§§  1215-17,  infrd)^  is  cited  to  sustain  this  proposition. 

§  11 94.  What  constitutes  a  subscription  to  stock  hy  a  county. 

It  is  decided,  in  that  case,  that  an  actual  manual  subscription  on  the  books  of 
a  company  is  not  indispensable;  that  where  an  order  was  made  by  a  county 
court,  which  said  that  it  subscribed  for  a  specified  number  of  shares  of  railroad 
stock,  which  was  accepted  by  the  company,  and  notice  of  such  acceptance  given 
to  the  county  court,  when  the  minds  of  the  parties  met,  and  both  understood 
that  a  contract  had  been  made,  and  where  the  county  court  had  accepted  the 
position  of  a  stockholder,  received  certificates  for  the  stock  subscribed,  and 
voted  as  a  stockholder,  that  these  facts  constituted  a  valid  subscription.  In 
County  of  Moultrie  v.  Savings  Bank,  92  U.  S.,  631  (§§  872-875,  supra),  a  like 
decision  was  had,  and  upon  like  facts.  In  declaring  the  resolution  of  the  cor- 
poration to  have  been  an  executed  subscription,  the  court  use  this  language : 
*^The  authorized  body  of  a  municipal  corporation  may  bind  it  by  an  ordinance 
which,  in  favor  of  private  persons  interested  therein,  may,  if  so  intended,  oper- 
ate as  a  contract ;  or  they  may  bind  it  by  a  resolution,  or  by  vote  clothe  its 

officers  with  power  to  act  for  it.    The  former  was  the  clear  intention  in  this 
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case.  The  board  clothed  no  officer  with  power  to  act  for  it.  The  resolution  to 
subscribe  was  its  own  act,  its  immediate  subscription."  A  similar  case  is  that 
of  Justices  of  Clarke  County  v.  Paris,  etc.,  K.  Co.,  11  B.  Mon.,  143,  where  the 
order  was  entered  in  these  words  (in  part) :  "  With  the  concurrence  of  all  the 
magistrates  of  the  county,  ordered,  that  the  county  court  of  Clarke  county  sub- 
scribe, as  they  hereby  do,  for  fifty  shares  of  stock  in  the  Paris"  Company,  etc. 
The  court  say  (at  p.  146) :  "  It  is  manifest  on  the  face  of  the  order  that  it  was 
made  as  a  subscription.  The  suspending  order  of  October  calls  it  a  subscrip- 
tion, and  the  evidence  shows  that  it  was  so  intended  and  understood  whea 
made,  both  by  the  court  which  made  it  and  by  the  company  which  solicited 
and  accepted  it" 

The  present  case  is  quite  a  different  one.  The  order  of  the  county  court  was 
not  intended,  as  in  the  cases  referred  to,  to  be  final  and  self-executing.  While 
it  recited  that  the  sum  named  should  be,  and  was  thereby,  subscribed,  it 
^'authorized  and  directed"  the  agent  'Ho  make  said  subscription  on  the  stock- 
books  of  the  said  company,"  upon  the  conditions  specified,  and  to  report  to  the 
court  thereon.  Having  failed,  for  the  reasons  given  by  him,  to  make  the  sub- 
scription, the  agent  reported  to  the  county  court  his  doings,  and  "  that  the 
bonds  of  the  township  are  not,  therefore,  subscribed;"  and  the  county  court 
approved  his  report.  A  subscription  to  the  am6unt  of  $90,000  was  made  ia 
January,  1871,  by  color  of  said  authority,  on  the  books  of  the  Lexington,  Lake 
&  Gulf  Eailroad  Company.  This  subscription  was  accepted  by  that  company, 
and  a  certificate  of  stock  to  the  amount  of  such  subscription  was  then,  for  the 
first  time,  issued  to  the  county.  The  company  whose  stock  was  thus  received 
has  graded  in  part  the  road,  but  never  completed  it.  The  county  of  Bates  or 
the  town  of  Mount  Pleasant  has  never,  in  fact,  received  any  benefit  from  this 
issue  of  its  bonds.  The  county  court  did  not  intend  their  action  in  June,  1870, 
to  be  final,  and  did  not  understand  that  a  subscription  was  thereby  completed. 
Their  vote  was  a  declaration  that  the  power  to  subscribe  should  be  exercised, 
and  was  an  authority  to  their  agent  to  perfect  a  contract  with  the  railroad 
company,  on  the  conditions  set  forth.  No  acceptance  was  made  by  the  rail- 
road company,  no  notice  of  acceptance  was  given,  nor  was  there  any  act  or 
fact  which  afforded  a  pretext  for  saying  that  the  railroad  company  was  bound 
by  the  contract  of  subscription.  While  it  refused  to  allow  the  agent  to  with- 
draw his  evidence  of  authority,  it  said  nothing  and  did  nothing  to  indicate 
that  the  minds  of  the  parties  had  met  upon  the  terms  of  a  subscription. 
The  county  court  was  precise  and  particular  in  requiring  those  conditions 
to  be  copied  in  full  on  the  books  of  the  company,  as  the  conditions  on 
which  the  subscription  was  made;  and  there  could  be  no  mutual  con- 
tract until  the  railroad  company  assented,  on  its  part,  to  those  conditions. 
At  a  subsequent  time,  January  18,  1871,  when  it  had  determined  to  issae 
bonds  to  a  different  company,  and  apparently  as  its  justification  for  so  doings, 
the  county  court  recited  that  a  subscription  had  been  made  to  the  Chillicothe 
road.  It  at  once,  and  in  the  same  order,  contradicted  and  repudiated  this 
recital,  by  directing  a  subscription  for  $90,000  of  bonds  in  the  Lexington  & 
Lake  Eailroad  Company.  If  the  subscription  had  been  made  before  to  one 
company,  there  was  no  occasion  or  authority  for  a  subscription  to  another. 
This  historical  statement  furnishes  no  satisfactory  evidence  of  an  actual  or 
legal  subscription  in  June,  1870.  We  are  of  the  opinion  that  the  action  of  the 
county  court,  on  the  14th  of  June,  1870,  did  not  constitute  a  subscriptioa  to 
the  stock  of  the  Lexington,  Chillicothe  &  Lake  Railroad  Company,  and  th«it 
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the  case  of  the  defendants  in  error  is  fatally  defective,  under  the  ruling  of 
Harsbman  v.  Bates  County,  in  this :  that  the  popular  vote  gave  authority  to 
subscribe  to  the  Lexington,  Chillicothe  &  Oulf  Railroad  Company,  while  the 
subscription  was  made  and  the  bonds  issued  to  a  different  company,  to  wit, 
the  Lexington,  Lake  &  Oulf  Railroad  Company. 

§  1 1 95.  W/iere  recitals  of  bonds  show  that  there  was  no  due  authority  for 
their  issuance^  there  can  be  no  recovery  upon  them. 

The  same  decision  holds  that  the  recitals  in  the  bonds  are  such  that  there 
can  be  no  bona  fide  holders  of  them ;  and  to  the  like  effect  in  principle  is  Mc- 
Clare  v.  Township  of  Oxfc»d,  94  U.  S.,  429  (§§  1398-1401,  infra).  The  judg- 
m^it  must  be  reversed,  and  the  case  remanded  to  the  circuit  court,  with 
directions  to  proceed  to  a  new  trial,  according  to  the  views  above  expressed ; 
And  it  is  so  ordered* 

Justices  Clifford,  Swatke  and  Stbono  dissent. 

VAN  HOSTRUP  v.  MADISON  CITY. 
(1  WaUace,  291-297.    1868.) 

Erbob  to  U.  S.  Circuit  Court,  District  of  Indiana. 

Statement  of  Facts. —  By  the  terms  of  its  charter,  the  city  of  Madison  was 
authorized  to  take  stock  '^  in  any  chartered  company  for  making  a  road  or  roads 
to  said  city,"  on  the  petition  of  two-thirds  of  the  citizens,  freeholders.  The 
subscription  was  made  to  the  Columbus  &  Shelby  Eailroad  Company.  At  the 
time  there  was  a  road  in  operation,  known  as  the  Madison  &  Indianapolis  Rail- 
road, running  from  Indianapolis,  in  a  southeasterly  direction,  through  Colum- 
bus to  Madison.  The  road  to  which  the  subscription  was  made  started  at 
Columbus,  about  forty-six  miles  northwest  of  Madison,  and  ran  north  to  Shel- 
byville.  It  did  not  run  to  Madison,  but  had  connection  with*that  place  through 
the  Madison  &  Indianapolis  road  at  Columbus. 

Opinion  by  Mb.  Justice  Nelson. 

One  point  of  objection  to  the  bonds  is  that  the  Columbus  &  Shelby  Railroad 
does  not,  by  the  terms  of  its  charter  or  in  tact,  terminate  at  the  city  of  Madi- 
son ;  and  hence,  that  the  road  is  not  within  the  description  of  one  in  which  the 
city  was  authorized  to  take  stock. 

§  1 1 96,  A  charter  authorizing  the  issue  of  bonds  for  building  a  road  or  roads 
to  the  city  wiU  authorize  bofids  for  prolongation  of  a  road  already  built. 

The  words  are,  "  to  take  stock  in  any  chartered  company  for  making  a  road 
or  roads  to  the  said  city."  It  is  supposed  that  the  authority  to  subscribe  is  tied 
down  to  a  chartered  road,  the  line  of  which  comes  within  the  limits  of  the 
^city ;  and  that  the  words  are  to  be  taken  in  the  most  literal  and  restrictive 
sense.  But  this,  we  think,  would  be  not  only  a  very  narrow  and  strained 
construction  of  the  terms  of  the  clause,  but  would  defeat  the  manifest  object 
and  purpose  of  it.  The  power  was  sought  and  granted  with  the  obvious  idea 
of  enabling  the  city  to  promote  its  commercial  and  business  interests  by  afford- 
ing a  ready  and  convenient  access  to  it  from  different  parts  of  the  interior  of 
the  state,  and  thus  to  compete  with  other  cities  on  the  Ohio  river  and  in  the 
interior  which  were  or  might  be  in  the  enjoyment  of  railroad  facilities.  This 
object  and  purpose,  we  think,  should  be  kept  constantly  in  view  in  giving  a 
oonstmction  to  the  clause  in  the  charter.  For,  while  it  will  operate  to  prevent 
it  narrow  and  fruitless  interpretation,  it  will  have  the  effect  of  guarding  against 
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any  abuse  or  unreasonable  extension  of  the  power.  We  think  it  quite  clear 
a  subscription  to  a  road  wholly  unconnected  with  roads  leading  to  the  city 
would  not  be  within  its  fair  meaning  and  intent,  but  are  equally  satisfied  that 
a  subscription  to  a  road  in  extension  and  prolongation  of  one  leading  into  the 
city  is  within  it.  It  will  be  admitted,  if  a  railroad  had  been  chartered  origi- 
nally from  the  city  of  Madison  to  Shelby ville  by  the  way  of  Columbus,  a  subscrip- 
tion to  the  stock  would  have  come  within  the  very  words  of  the  charter;  and 
what  difference,  in  good  sense  or  principle,  or  with  reference  to  the  object  and 
purpose  of  the  clause,  is  there  between  that  case  and  the  one  before  us?  The 
object  of  the  subscription  in  the  first  was  to  extend  the  facilities  of  railroad 
communication  through  the  interior  between  the  two  towns,  the  termini  of 
the  road.  In  the  second,  as  a  road  had  already  been  made  to  Columbus,  and 
in  operation,  the  intercommunication  is  accomplished  by  a  subscription  to  a 
line  from  Columbus  to  Shelby.  The  difference  between  the  two  cases  is  simply 
a  dispute  upon  words.  The  terms  of  the  clause  do  not  limit  the  subscription 
to  one  road  or  to  one  company,  "  road  or  roads  in  any  chartered  company."^ 
The  argument,  therefore,  against  the  power  rests  exclusively  upon  the  effect  to 
be  given  to  the  concluding  words,  "  to  said  city."  We  have  already  considered 
and  given  our  construction  of  them.  It  was  strongly  argued  that,  upon  this 
construction,  great  abuses  may  be  committed  by  the  city  corporation  in  sub- 
scriptions of  stock  to  remote  companies,  in  which  it  would  have  but  little,  if 
any,  interest  or  advantage.  In  the  construction  of  the  grant  of  powers  ex- 
treme cases  may  be  suggested  against  it  which  it  is  difiicult  to  answer.  But, 
in  the  present  and  kindred  cases,  something  may  be  trusted  to  the  wisdom 
and  integritj'',  as  well  as  the  interest,  of  the  body  appointed  to  execute  the 
power. 

§  1 197*  Bands  importing  on  their  face  compliance  with  law  are  valid  in  the 
hands  of  innocent  holders^  whether  the  requisite  two-thirds  of  the  citizens  voted 
for  their  iss-ue  or  fiot 

Another  objection  taken  is  that  the  proviso  requiring  a  petition  of  two-thirds 
of  the  citizens  who  were  freeholders  of  the  city  was  not  complied  with.  As  we 
have  seen,  the  bonds  signed  by  the  mayor  and  clerk  of  the  city  recite  on  the  face 
of  them  that  they  were  issued  by  virtue  of  an  ordinance  of  the  common  council 
of  the  city  passed  September  2,  1852.  This  concludes  the  city  as  to  any  irregu- 
larities that  may  have  existed  in  carrying  into  execution  the  power  granted  to 
isubscribe  the  stock  and  issue  the  bonds,  as  has  been  repeatedly  held  by  this  court. 
Our  conclusion,  upon  the  whole  case,  is  that  full  power  existed  in  the  defend- 
ants to  issue  the  bonds,  and  that  the  plaintiffs  are  entitled  to  recover  the 
interest  coupons  in  question.  Even  if  the  case  had  been  doubtful,  inasmuch  as 
the  city  authorities  have  given  this  construction  to  the  charter,  and  bonds  have 
been  issued  and  in  the  hands  of  bona  fde  purchasers  for  value,  we  should  have 
felt  bound  to  acquiesce  in  it. 

Judgment  reversedy  with  costs^  and  cavse  remanded^  etc. 

JAMES  v.  MILWAUKEE. 
(16  WaUaoe,  159-163.    1872.) 

Ereoe  to  U.  S.  Circuit  Court,  Eastern  District  of  Wisconsin. 
Opinion  by  Mb.  Justice  Swayne. 

Statement  of  Facts. —  This  action  was  brought  by  the  plaintiffs  in  error  ta 
xeoover  the  amount  of  certain  overdue  interest  coupons  attached  to  twelve 
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bonds  issued  by  the  city  of  Milwaukee  to  the  Milwaukee  &  Superior  Railroad 
Company,  and  the  amount  of  like  coupons  attached  to  a  like  bond  issued  by 
the  city  to  the  Milwaukee  &  Beloit  Railroad  Company.  The  pleadings  upon 
both  sides  are  voluminous,  but  a  short  statement  of  the  case  will  be  sufficient 
for  the  purposes  of  this  opinion. 

The  act  of  the  legislature  of  Wisconsin  of  the  2d  of  April,  1853,  authorized 
the  city  of  Milwaukee  to  lend  its  credit  to  certain  specified  railroad  companies 
upon  the  terms  and  conditions  prescribed.    The  act  of  the  12th  of  July,  1853, 
declared  that  the  provisions  of  the  preceding  act  ^^  are  extended,  and  shall  in- 
clude the  Milwaukee  &  Watertown  Railroad  Company,  atid  any  other  railroad 
company  duly  incorporated  and  organized  for  the  purpose  of  constructing  rail- 
roads leading  from  the  city  of  Milwaukee  into  the  interior  of  the  state,  which, 
in  the  opinion  of  the  common  council,  are  entitled  to  aid  from  the  city."    The 
act  of  the  31st  of  March,  1854,  extended  the  original  act ''  to  the  South  Wis- 
consin Railroad  Company,  or  to  any  other  railroad  company  duly  incorporated 
and  organized  for  the  purpose  of  constructing  railroads"  to  connect  with  "any 
other  railroad  having  its  terminus  in  said  city,  which,  in  the  opinion  of  the 
common  council,  are  entitled  to  aid  from  said  city."    The  act  of  March  18, 
1856,  limited  the  amount  of  bonds  to  be  issued  to  an  aggregate  of  $2,000,000. 
The  Milwaukee  &  Superior  Railroad  Company  was  incorporated  by  an  act  ap- 
proved March  4,  1858,  and  the  Milwaukee  &  Beloit  Railroad  Company  by 
another  act  approved  on  the  same  day.     On  the  11th  of  June,  1856,  the  com- 
mon council  passed  an  ordinance  authorizing  the  issue  of  bonds  to  the  first 
named  company  to  an  amount  not  exceeding  $100,000,  and,  on  the  same  day, 
another  ordinance,  authorizing  the  issue  of  like  bonds,  not  exceeding  the  same 
amount,  to  the  latter  company.    Both  ordinances  were  approved  and  ratified 
by  a  popular  vote  in  the  manner  prescribed  by  the  statutes.     The  bonds  and 
coupons  in  question  in  this  case  were  thereupon  executed  and  delivered.    They 
purport  on  their  face  to  be  issued  in  pursuance  of  the  act  of  '^  April  2, 1859, 
and  of  the  several  acts  amendatory  thereto."    Upon  the  trial  in  the  circuit 
court,  the  learned  judge  instructed  the  jury  that  the  acts  referred  to  had  no 
application  to  railroad  companies  not  in  existence  when  they  took  effect,  and 
that  "  there  was  no  authority  for  the  city  to  issue  these  bonds,  and  they  are 
void,  and  the  plaintiffs  cannot  recover."    The  plaintiffs  in  error  excepted. 

§  1198.  Act  of  Wisconsin  of  July  12^  1863^  hdd  to  apply  to  railroads  in- 
eorporaied  and  organised  after  its  passage. 

The  only  question  which  we  have  found  it  necessary  to  consider  is  the  cor- 
rectness of  this  ruling,  and  that  depends  upon  the  construction  to  be  given  to 
the  language  of  the  act  of  July  12,  1853,  whereby  it  is  declared  that  the  pro- 
visions of  the  prior  act  ^^  are  extended  and  shall  include  "  the  railroad  specially 
named,  "  and  any  other  railroad  company  dvly  incorporated  and  organized  for 
the  purpose  of  constructing  railroads  leading  from  the  city  of  Milwaukee," 
etc.  The  defendant  in  error  insists  that  the  power  conferred  was  confined  to 
companies  already  in  existence  at  the  date  of  the  act,  and  such  was  the  opinion 
of  the  court  below.  We  entertain  a  different  opinion.  In  this  inquiry  the  in- 
tention of  the  legislature  is  to  be  sought  for.  That,  whatever  it  may  be,  con* 
stitutes  the  law.  If  it  had  been  intended  to  limit  the  scope  of  the  act  to 
preexisting  corporations,  we  cannot  doubt  that  the  term  heretofore^  or  some 
equivalent  phrase,  would  have  been  employed  in  the  proper  place.  This  would 
have  made  the  effect  of  the  act  what  is  contended  for  by  the  defendant  in  error. 
If  the  word  hereafter  had  been  used,  that  would  have  produced  the  opposite  re- 
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suit.  In  either  case  the  effect  of  the  term  employed  would  have  been  exclu' 
sive.  In  the  former,  the  act  would  have  applied  only  to  companies  already 
existing,  and,  in  the  latter,  only  to  those  of  later  creation.  The  language  is, 
^*  any  other  railroad  company  duly  incorporated  and  organized."  No  tense  is 
expressed  and  no  particular  time  is  indicated.  There  i&  nothing  which  limits 
and  points  its  meaning  any  more  to  companies  then,  than  to  those  thereafter, 
organized.  It  is  applicable,  and  in  all  respects  alike  applicable,  to  both,  and  we 
think  both  were  intended  to  be  included. 

This  view  of  the  subject  derives  support  from  the  plain  reason  and  object 
not  only  of  this  act,  but  of  the  entire  series  of  acts  upon  the  subject.  They 
are  all  in  pari  maieriay  constitute  a  common  context,  and  are  to  be  regarded 
as  if  embraced  in  the  same  statute.  Smith's  Com.,  758.  The  presence  of  rail- 
roads, and  especially  of  their  terminiy  are  beneficial  to  cities  by  increasing  their 
business  and  promotintr  their  j?rowth.  Such  works  animate  all  the  sources  of 
local  prosperity.  In  the  case  before  «s,  doubtless  quite  «,  much  was  antici- 
pated  as  could,  under  any  circumstances,  have  been  realized.  The  legislature 
intended  to  give  the  city  the  full  benefit  of  this  policy.  Companies  organized 
and  those  to  be  organized  were  alike  important.  The  restrictions  and  safe- 
guards provided  are  applicable  to  both.  They  are  found  in  the  required  sanc- 
tion of  the  common  council,  the  approval  of  the  voters,  the  limitation  of  the 
maximum  of  credit  to  be  given  to  each  company  selected,  and  the  limitation 
of  the  maximum  of  the  aggregate  of  such  credits.  !No  reason  can  be  imagined 
why  one  class  should  be  embraced  and  the  other  excluded.  There  is  no  con- 
sideration, affirmative  or  negative,  which  does  not  apply  alike  to  both.  Ko 
discrimination  is  made  in  any  of  the  acts,  and  both  classes  are  within  the 
language  employed.  The  construction  practically  given  by  the  parties  inte^ 
ested,  as  evinced  by  their  conduct,  is  in  harmony  with  the  views  we  have  ex- 
pressed, and  is  not  without  weight.  Meyer  v.  Muscatine,  1  Wall.,  384  (§§  921- 
^25,  axipra).  The  common  council  deliberately  passed  the  ordinances,  the 
electors  approved  them,  the  mayor  subscribed  and  issued  the  bonds,  and  the 
companies  received  them  as  valid.  We  do  not  learn  that  there  was  any  doubt  or 
dissent  as  to  the  question  of  legal  authority  until  after  both  companies  had  be- 
come hopelessly  bankrupt.  Our  attention  has  been  called  to  numerous  paral- 
lelisms of  language  in  other  statutes  of  Wisconsin,  where  there  is,  as  in  this 
•case,  clearly  a  prospective  meaning.  Doubtless  such  analogies  might  be  found 
in  abundance  elsewhere.  But  we  deem  it  unnecessary  to  pursue  the  subject 
further.  Judgment  reversed,  and  the  cause  remanded  with  directions  to  proceed 
in  conformity  to  this  opinion. 

%  1199.  Branch  road. —  An  election  was  held  for  the  purpose  of  aiding  in  the  construction 
of  a  branch  road.  On  a  proposition  from  the  company,  and  in  compliance  with  a  petition  of 
two-thirds  of  the  voters  voting  at  the  election,  the  county  court  agreed  that  the  stock  to  be 
issued  should  be  stock  in  the  branch,  and  none  other.  The  bonds  were  issued  and  the  stock  in 
the  branch  delivered.  '  Hdd^  that  the  bonds  were  valid.  Ck)unt7  of  Cass  v.  Jordan,*  5  Otto^ 
878. 

g  1200.  Where  a  county  has  authority  to  issue  bonds  in  aid  of  the  construction  of  a  branch 
road,  it  is  no  objection  to  the  validity  of  bonds  so  issued  to  the  parent  company,  that,  before 
Application  for  aid  was  made  to  the  county  and  before  the  bonds  were  issued,  the  parent  com- 
pany made  a  partial  assignment  of  its  franchises  to  another  company,  which  assignment 
included  the  branch  in  question,  the  work  on  this  branch  having  been  at  the  time  partly  con- 
structed.   CJounty  of  Cass  v.  Gillett,*  10  Otto,  685. 

§  1201.  Misnomer. — The  statutes  of  a  state  authorized  a  county  to  make  a  donation  to  a  rail- 
way provided  it  should  be  sanctioned  by  a  popular  vote.  The  petition  and  notice  of  the  elec- 
tion misnamed  the  company  in  aid  of  which  the  donation  was  intended,  but  there  could  be  no 
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^ubt  what  company  was  meant.  Held,  that  the  donation  and  bonds  issued  therefor  were  not 
vitiated  by  such  misnomer.    County  of  Moultrie  v.  Fairfield,  15  Otto,  870  {§§  893-896). 

§  1S02.  A  chaniir^  in  the  name  of  a  railroad  company  to  whose  stock  municipal  bonds  have 
been  voted  will  not  afiPect  the  validity  of  the  bonds  issued  to  the  company  in  its  new  name, 
where  such  bonds  redte  a  compliance  with  the  provisions  of  the  statute  authorizing'  their 
issue.    Smith  v.  Fond  du  Lac,*  8  Fed.  R.,  289. 

g  1208.  Transfer  of  franchise. —  It  does  not  invalidate  county  bonds  that,  after  their  issue, 
Irat  before  the  subscription  to  the  railroad  company  to  which  they  were  issued,  that  company 
transferred  to  another  company  a  i>art  of  its  route,  and  all  franchises  connected  therewith ; 
the  subscription  having  been  ordered  at  the  time.  County  of  Henry  v,  Nicolay,  5  Otto,  619 
(§§889-892).    See  g§  1190-1198. 

VI.  Consolidation  of  Companies. 

ScTHMABY—  Under  laws  in  force  at  the  time  of  the  vote,  §§  1204-1207. 

§  1204.  It  is  no  objection  to  the  validity  of  municipal  bonds  issued  in  pursuance  of  a  suffi- 
cient vote,  that  they  were  delivered  to  a  company  formed  by  the  consolidation  of  the  railroad 
company  intended  to  be  aided  with  other  companiM)  under  authority  of  laws  in  force  when 
the  vote  was  taken  and  certificates  of  stock  in  the  new  company  were  received,  where  the 
consolidated  company  lawfully  succeeded  to  all  the  privileges  and  rights,  and  completed  the 
object  and  enterprise  of  the  intended  company.  East  Lincoln  v.  Davenport,  §§  1908,  1209. 
See  g  1221. 

g  120&.  The  act  under  which  a  certain  railway  company  was  incorporated  provided  that  the 
county  court  of  any  county  through  which  it  might  run  should  have  the  right  to  subscribe  to 
its  stock  and  issue  the  bonds  of  the  county  therefor.  In  pursuance  of  the  laws  of  the  state 
the  company  in  question  was  lawfully  consolidated  with  another,  and  a  new  company  created, 
with  the  same  liabilities  and  privileges  as  if  the  consolidation  had  not  taken  place.  The  new 
road  running  through  the  county,  and  answering  in  all  respects  the  purposes  for  which  the 
original  road  was  incorporated,  it  was  held  that  the  subscription  might  be  made  by  the  county 
court  to  it  as  well  as  to  the  original  road,  and  that  bonds  issued  for  that  purpose  were  valid, 
and  that  in  the  issue  of  such  bonds  the  county  court  acted  as  the  county  itself.  (Harsham  v. 
Bates  County,  2  Otto,  569,  distinguished.)    County  of  Scotland  v.  Thomas,  ^  1210-1214. 

§  1200.  The  people  of  Putnam  county,  in  pursuance  of  law,  voted  a  subscription  to  ihe 
•stock  of  a  railroad  company,  to  be  paid  for  with  county  bonds.  The  financial  agents  of  the 
county  agreed  to  make  the  subscription  and  the  company  accepted  it.  The  bonds  were  made 
payable  to  the  company  or  bearer,  but  before  they  were  delivered  the  company  became  con- 
solidated with  another,  in  pursuance  of  a  law  in  force  when  the  subscription  was  voted, 
and  at  the  instance  of  the  supervisors  of  the  county.  All  the  requirements  of  the  law  having 
been  complied  with  to  the  satisfaction  of  the  supervisors,  the  bonds  were  delivered  and  a 
corresponding  amount  of  stock  taken  in  the  new  company.  A  tax  was  subsequently  levied 
for  the  payment  of  interest  then  due,  and  the  county  voted  as  a  stockholder  in  the  corpora- 
tion. The  bonds  being  in  the  hands  of  a  bona  fide  holder,  it  is  held  that  he  may  recover. 
Nugent  V.  The  Supervisors,  ^  1215-1217. 

§  1207.  By  the  charter  of  a  railway  company  certain  municipalities  had  the  power  to  sub- 
Bcribe  to  its  stock.  A  general  law  provided  that  any  railroad  might  be  lawfully  consolidated 
with  certain  classes  of  roads  described,  and  that  the  new  company  should  have  ail  the  powers 
and  privileges  of  both  of  the  old  companies.  Held,  that  the  right  of  one  of  the  described 
municipalities  to  subscribe  to  its  capital  stock  passed  to  a  new  company  formed  by  the  con- 
aolidation  of  the  road  in  question  with  another,  and  that  bonds  issued  in  payment  of  sub- 
scription to  the  new  road  are  valid.    Empire  v,  Darlington,  §§  1218-1220. 

[Notes.— See  ^  1221-1228.] 

TOWN  OF  EAST  UNCOLN  v.  DAVENPORT. 
(4  Otto,  801-806.    1876.) 

Ebbob  to  U.  S.  Circuit  Court,  Southern  District  of  Illinois. 

Opinion  by  Mb.  Justicb  Hunt. 

Statement  of  Facts. —  The  question  is  as  to  the  legality  of  certain  bonds 
issued  by  the  town  of  East  Lincoln,  bearing  date  of  the  2d  day  of  April,  1873. 
The  case  shows  that  the  plaintiff  below  was  the  bona  fids  owner  of  the  coupons 
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sued  upon.  Questions  of  form  merely,  or  irregularity,  or  fraud  or  misconduct 
on  the  part  of  the  agents  of  the  town,  cannot,  therefore,  be  considered. 
Whether  the  supervisor  of  the  town  signed  the  bonds  during  the  midnight  hoors^ 
whether  he  delivered  them  at  about  daylight  on  the  morning  of  April  2,  1873, 
and  whether  he  immediately  left  the  town  to  avoid  the  service  of  an  injunction, 
are  matters  not  chargeable  to  the  owner  of  the  bonds.  The  supervisor  was  not 
his  agent,  but  the  agent  of  the  town,  and  if  there  has  been  misconduct  on  his 
part,  the  town  rather  than  a  stranger  must  bear  the  consequences.  There 
must  be  authority  in  the  town  to  issue  the  bonds  by  the  statutes  of  the  state. 
If  this  cannot  be  found,  the  holder  must  fail ;  if  it  exists,  he  is  entitled  to 
recover. 

§  1208.  Wlien  the  vote  of  electors  in  favor  qfhonds  amounts  to  a  subscription^ 
to  stock. 

It  is  denied  that  a  subscription  was  made  by  the  town  to  the  stock  of  the 
Havana,  Mason  City,  Lincoln  &  Eastern  Kail  way  Company,  and  it  is  found  as 
a  fact  by  the  judge  who  tried  the  action  that  ^'  no  subscription  was  ever  made 
by  the  town  of  East  Lincoln  on  the  books  of  "  the  railway  company.  The 
bonds  recite  that  they  are  issued  in  pursuance  of  the  authority  given  at  an 
election  by  the  voters  of  said  town,  held  on  the  31st  day  of  May,  1870,  in  pur- 
suance of  the  authority  of  two  several  statutes  referred  to  in  said  bonds.  The 
fifth  section  of  the  act  of  March  27,  1869,  amendatory  of  the  act  of  March  9, 
1867  (both  statutes  are  referred  to  in  the  bonds),  prescribes  the  manner  in 
which  the  election  shall  be  held,  and  the  record  shows  that  on  the  31st  day  of 
May,  1870,  an  election  was  held  under  said  act,  and  that  a  majority  of  the 
legal  voters  attending  and  voting  at  said  election  voted  in  favor  of  a  subscrip- 
tion of  $60,000  to  the  capital  stock  of  the  said  company.  That  section  pro- 
vides "that  if  a  majority  of  the  legal -voters  of  such  town,  .  .  .  voting  at 
such  election,  shall  be  in  favor  of  such  subscription,  then  it  shall  be  deemed 
and  held  that  said  town  •  .  .  has  taken  stock  in  said  railroad  company  ac- 
cording to  the  proposals  made  in  said  petition  to  said  clerk."  We  are  aware  of 
no  legal  restriction  upon  the  power  of  the  legislature  to  declare  what  shall 
amount  to  a  subscription  to  stock  in  an  incorporated  company,  or  what  shall  be 
the  evidence  that  the  party  proposing  to  take  the  stock  has  completed  the  con- 
tract on  its  part.  It  may  require  such  evidence  to  be  in  writing  upon  the 
books  of  the  company,  under  the  authority  of  the  officers  of  the  town,  or  it 
may  authorize  it  to  be  done  by  an  order  or  resolution  of  the  county  court,  or  it 
may  authorize  an  engagement  to  take  stock  to  be  made  by  parol,  or,  as  in  the 
case  before  us,  it  may  provide  that  the  expressed  wish  of  the  voting  majority 
of  its  inhabitants,  at  a  legally  convened  town  meeting,  shall  amount  to  a  sub- 
scription, or  shall  be  deemed  and  held  to  be  a  taking  of  the  stock  of  the  com- 
pany. Nugent  V.  Supervisors,  19  Wall,  241  (§§  1215-17,  infra).  We  think 
the  statute  intended  to  make  a  majority  vote  of  the  legal  voters  of  the  town 
who  voted  at  such  an  election  an  equivalent  to  and  substitute  for  a  subscription 
upon  the  books  of  the  company.  The  subscription  thus  authorized  has  been 
accepted  by  the  successors  of  the  said  corporation,  and,  so  far  as  the  record 
shows,  by  the  original  corporation. 

§  1209.  A  delivery  by  a  municipal  corporation  of  its  bonds  to  a  company 
formed  by  consolidation  with  or  transfer  from  the  company  in  which  stock  rras 
subscribed  is  valid. 

In  our  opinion,  the  subscription  thus  made  was  valid.  If  valid  as  a  sub- 
scription to  the  original  incorporation,  has  it  lost  its  force  and  vitality  in 
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consequence  of  the  changes  which  have  taken  place  in  the  organizations 
concerned  in  this  transaction?  The  corporation  known  as  the  Havana,  Lin- 
coln &  Champaign  Eailroad  Company  was  organized  under  the  act  of  March 
9,  1867,  creating  a  company  to  construct  a  railroad  from  Ipava,  in  Fulton 
county,  to  Havana,  Lincoln,  Clinton  and  Champaign,  and  from  the  latter 
place  to  some  point  on  the  Toledo,  Wabash  &  Western  Railway.  The  corpo- 
ration was  authorized  to  unite  or  connect  with  any  other  railroad  then  or 
thereafter  running  east  and  west,  and  full  power  was  given  to  lease,  purchase 
and  make  all  such  contracts  as  would  secure  the  object  of  such  connection. 
The  act  of  March  27,  1869,  amended  that  act  by  changing  the  name  of  the 
company  to  Havana,  Mason  City,  Lincoln  &  Eastern  Railway  Company.  By 
the  acts  of  February  21,  1861,  and  February  16, 1865,  the  Monticello  Railroad 
Company  was  chartered,  with  power  to  build  a  road  from  Champaign,  by  the 
way  of  Monticello,  to  Decatur,  all  in  the  state  of  Illinois.  It  was  authorized  to 
transfer  all  its  stock,  property,  immunities  and  franchises  to  any  other  corpo- 
ration whose  line  intersected  its  road,  and  who  would  complete  the  same.  On 
the  28th  day  of  June,  1872,  this  company  and  the  other  above  mentioned 
entered  into  articles  of  consolidation,  merging  the  two  companies  into  one, 
which  was  invested  with  all  the  powers,  franchises,  rights,  immunities,  prop- 
erty and  privileges  of  either  or  both  of  the  former  companies,  and  trans- 
ferring all  contracts  and  obligations,  certificates,  bonds,  etc.  The  consolidation 
was  made  with  all  the  forms  and  solemnities  required  by  law.  The  consoli- 
dated company  assumed  the  name  of  one  of  the  companies, —  the  Havana, 
Mason  City,  Lincoln  &  Eastern  Railway  Company.  On  the  20th  of  July, 
1869,  still  another  corporation,  chartered  to  construct  a  railroad  from  Danville 
to  Pekin,  was  consolidated  with  the  Indianapolis,  Crawfordsville  &  Dan- 
ville Railroad  Company,  under  the  name  of  the  Indianapolis,  Bloomington  & 
Western  Railway  Company.  In  its  course  to  the  eastern  boundary  of  the  state 
of  Illinois,  this  road  passed  through  Urbana  and  Champaign  City,  two  places 
mentioned  in  the  former  charters  named.  By  the  seventh  section  of  its 
charter,  this  corporation  was  given  power  to  unite  or  connect  itself  with  any 
other  railroad  company  in  the  state,  and  to  lease  or  purchase  such  other  roads, 
and  to  '^  become  vested  with  all  the  rights  and  franchises  of  such  road  so  leased 
or  purchased,  in  the  right  of  way,  maintenance  and  construction  thereof." 

On  the  28th  day  of  June,  1872,  the  consolidated  company  known  as  the 

Havana,  Mason  City,  Lincoln  &  Eastern  Railway  Company  entered  into  an 

amAigement  with  the  Indianapolis,  Bloomington  &  Western  Railway  Company, 

by  which  there  was  transferred  to  the  latter  the  railroad  rights  of  way  of  said 

consolidated  company,  together  with  all  demands,  moneys,  subscriptions,  things 

in  action,  privileges,  immunities,  credits,  rights,  choses  in  action,  especially 

naming  the  subscriptions,  of  which  the  one  in  question  is  a  part.    Certain 

covenants  and  agreements  on  the  part  of  the  grantee  are  set  forth,  of  which 

the  completion  of  the  road  from  Havana  to  White  Heath  within  two  years 

was  one;  and,  upon  failure  so  to  complete,  it  was  agreed  that  the  road  should 

revert  to  its  former  owners.    The  stockholders  of  each  company  were  made 

stockholders  in  the  new,  to  the  same  amount  as  in  the  old,  company.    This 

contract  was  carried  into  effect  without  delay,  the  roads  were  consolidated  and 

completed  as  therein  provided  for;  and  assuming  that,  as  the  successor  and 

assignee  of  the  Havana  &  Mason  City  Company,  the  Indianapolis,  Bloomington 

4&  Western  Railway  Company  was  entitled  to  the  completion  of  the  contract 

of  subscription  made  by  the  election  before  described,  the  supervisor  of  the 
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town  of  East  Lincoln  did,  on  the  2d  of  April,  1873,  deliver  the  town  bonds  for 
the  amount  of  such  subscription,  and  receive  a  certificate  of  stock  in  the  latter 
company  to  the  same  amount.  We  hold  this  action  to  have  been  warranted 
both  by  a  fair  construction  of  the  statutes  and  by  the  decisions  of  this  court.. 
Every  substantial  result  ^ntemplated  for  the  benefit  of  the  towns  by  the  sub- 
scription  made  has  been  accomplished.  A  continuous  line  of  railway,  crossing 
the  state  of  Illinois  from  east  to  west,  beginning  at  Havana,  on  the  Illinois- 
river,  and  reaching  Danville,  on  its  eastern  border,  has  been  completed  and  is- 
in  operation.  This  part  of  the  road  is  as  nearly  in  a  direct  course  to  the  east 
as  it  could  well  have  been  made ;  and,  commencing  at  Havana,  running  east- 
erly, terminates  at  a  point  originally  contemplated,  and  then  connects  witb 
roads  leading  to  the  east  and  to  the  north  and  south. 

The  statutes  we  have  referred  to  indicate  that  the  legislature  supposed  that 
such  consolidation  and  agreements  as  were  here  made  might  be  necessary.  If 
the  company  first  organized  could  not  of  itself  build  the  road,  it  might  com- 
bine with  any  intersecting  or  connecting  road  from  which  it  could  hope  for 
aid.  The  arrangement  with  the  Monticello  road  promised  fairly,  and,  so  far  as. 
we  can  discover,  was  of  service  in  obtaining  the  completion  of  the  road.  If 
the  first  arrangeihent  did  not  effect  the  purpose  of  finishing  the  road,  an 
arrangement,  by  way  of  sale  or  otherwise,  to  still  another  company  was  author- 
ized.  Thus  the  transfer  to  the  Bloomington,  Indianapolis  &  Western  Railway 
Company  was  made,  and  by  means  of  it  the  great  object —  the  building  of  a 
connecting  and  operating  railroad  from  Havana  to  the  eastern  boundary  of  the- 
state  —  was  attained.  All  this  was  provided  for  in  the  charter  of  the  original 
company,  to  which  the  town  subscription  was  made,  and  the  subscription  was- 
made  with  the  knowledge  of  the  town  that  new  organizations  might  be  made, 
and  that  the  subscription  was  liable  to  be  transferred  to  and  its  stock  to  become 
that  of  another  company.  The  statutes  were  no  doubt  in  accordance  with  the 
public  wish  at  the  time  of  their  passage,  the  evident  principle  being  to  give 
every  faciUty  and  aid,  by  the  means  suggested,  to  obtain  a  line  of  completed 
railroad  to  the  eastern  boundary  of  the  state.  Subsequent  events  have  given 
more  prominence  to  the  question  of  paying  the  bonds  than  it  then  had.  The 
cafie  falls  directly  within  Nugent  v.  Supervisors,  supra,  which  holds  that  a  sub- 
scriber is  released  from  his  subscription  by  a  subsequent  alteration  of  the  organiza- 
tion and  purposes  of  the  company  only  when  the  alteration  is  a  fundamental  one, 
not  contemplated  either  by  the  charter  of  the  company  or  the  general  statutes 
of  the  state.  The  statute  authorizing  the  alteration  of  the  charter  in  that  <S&se 
closely  resembled  the  statute  we  have  above  quoted  in  relation  to  the  roads  in 
question.  To  the  same  general  effect  are  County  of  Callaway  v.  Foster,  93 
TJ.  S.,  567  (§§  876-878,  supra),  and  County  of  Scotland  v.  Thomas,  4  Otto,  682 
(§§  1210-14,  infra).  The  decision  in  Harshman  v.  Bates  County,  92  TJ.  S.,  569 
(§§  899,  900,  supra),  does  not  interfere  with  this  principle.  The  distinction  is 
clearly  shown  by  Mr.  Justice  Bradley,  who  pronounced  the  opinion  in  each  of 
the  last  two  cases.  The  like  remarks  are  applicable  to  Marsh  v.  Fulton,  1(^ 
Wall.,  677  (§§  1186-89,  supra),  and  they  show  that  that  decision  does  not  affect 
the  questions  here  discussed. 

Judgment  affirmed^ 
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COUNTY  OF  SCOTLAND  v.  THOMAS. 
(4  Otto,  682-694.     1876.) 

Error  to  U.  S.  Circait  Court,  Eastera  District  of  Missouri. 

Opinion  by  Mr.  Justice  Bra^dlby. 

Statement  of  Facts. —  This  action  was  brought  by  plaintiff  below  (the  de- 
fendant in  error)  to  recover  the  amount  of  certain  interest  coupons  attached  to 
certain  bonds  issued  by  order  of  the  county  court  of  Scotland*  county,  Mo. 
(the  defendant  below),  on  behalf  of  the  county,  to  pay  for  a  subscription  of 
stock  to  the  Missouri,  Iowa  &  Nebraska  Railway  Company.  The  county  con* 
tests  the  validity  of  the  bonds  on  the  ground  that  the  question  of  subscribing^ 
to  the  stock  was  never  submitted  to  a  vote  of  the  qualified  voters  of  the 
county,  as  required  by  the  constitution  of  the  state  adopted  in  1865,  the  sub- 
scription being  voted  and  the  bonds  being  issued  in  1870.  The  plaihtiff  answers 
this  objection  by  showing  that  the  power  to  make  the  subscription  was  con- 
ferred in  1857,  in  the  charter  of  a  company  called  the  Alexandria  &  Bloom- 
field  Kailroad  Company,  before  the  constitution  was  adopted,  and  that  thia 
company,  by  consolidation  with  other  companies,  formed  the  Missouri,  Iowa 
&  Nebraska  Eailway  Company,  and  brought  to  it  all  its  own  privileges  and 
powers,  and,  amongst  others,  that  of  receiving  county  subscriptions  to  its 
capital  stock.  The  county  replies  to  this  argument  that,  however  valid  it  may 
be  to  sustain  subscriptions  made  to  the  Alexandria  &  Bloomfield  Railroad 
Company  itself,  had  that  company  remained  distinct,  as  originally  chartered^ 
it  cannot  avail  to  support  a  subscription  to  the  stock  of  a  new  and  different 
company,  having  a  much  greater  amount  of  capital  stock,  and  a  much  longer 
and  different  routo  of  railroad,  running  into  another  state.  The  question  was 
raised  in  the  court  below  by  demurrer  to  the  petition,  and  judgment  was  given 
for  the  plaintiff. 

§  1210.  The  Missouri  constitution  did  not  take  away  power  previously  con- 
ferred on  counties  to  stibscribe  stock  in  railroads^  etc.,  without  a  submission  to 
a  vote. 

The  clause  of  the  constitution  on  which  the  defendant  relies  is  the  fourteenth 
section  of  article  11,  and  is  as  follows :  '^  The  general  assembly  shall  not  au- 
thorize any  county,  city  or  town  to  become  a  stockholder  in,  or  to  loan  its 
credit  to,  any  company,  association  or  corporation,  unless  two-thirds  of  the 
qualified  voters  of  such  county,  city  or  town,  at  a  regular  or  special  election  to 
be  held  therein,  shall  assent  thereto."  This  prohibition,  it  will  be  observed,  is 
against  the  legislature's  authorizing  municipal  subscriptions  or  aid  to  private 
corporations ;  it  does  not  purport  to  take  away  any  authority  already  granted. 
It  only  limits  the  power  of  the  legislature  in  granting  such  authority  for  the 
time  to  come.  This  has  been  settled  by  the  supreme  court  of  Missouri  in  sev- 
eral well-considered  decisions.  See  State  v.  Sullivan  County,  51  Mo.,  522; 
State  V.  Oreene  County,  54:  id.,  540.  In  the  former  case  the  court  say: 
^'  Power  conferred  on  counties  to  take  and  subscribe  stock  without  a  sub- 
mission  to  a  vote  of  the  people,  before  the  constitution  went  into  operation, 
remained  unaffected  by  that  instrument."  The  same  view  was  taken  by  this 
court  in  the  recent  case  of  County  of  Callaway  v.  Foster,  93  U.  S.,  567  (§§  876- 
878,  supra).  See,  also.  State  t;.  Maysville  &  Lexington  R  Co.,  13  B.  Mon.,  1. 
The  specific  question  in  the  present  case  therefore  is,  whether  the  authority 
given  to  counties  and  towns  in  1857  to  subscribe  to  the  capital  stock  of  the 
Alexandria  &  Bloomfield  Railroad  Company  has  become  extinguished  by  the 
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subsequent  coDsolidation  of  that  company  with  other  companies,  irrespective  of 
the  constitutional  provision  referred  to.  The  constitution  does  not  itself,  as  we 
have  seen,  interfere  with  authority  given  previous  to  its  adoption. 

§  1211.  Consolidation  with  another  compaiiy  does  not  of  itself  extinguish  the 
power  of  counties  to  subscribey  or  the  pt*ivilege  of  the  company  to  receive  svhscrip- 
tions,  (a) 

That  simple  consolidation  with  another  company  does  not  extinguish  the 
power  of  the  Counties  to  subscribe,  or  the  privilege  of  the  company  to  receive 
subscriptions,  was  decided  in  the  case  of  State  v.  Greene  County,  54  Mo.,  540. 
In  that  case,  the  Kansas  City,  Galveston  &  Lake  Superior  Bailroad  Company 
was  chartered  ia  1857,  with  power  to  construct  a  branch  road  from  Kansas  City 
to  the  southern  boundary  of  the  state;  and  power  was  given  to  the  county 
courts  of  any  county  through  which  the  road  or  any  of  its  branches  might  run, 
to  subscribe  to  the  stock  of  the  company,  and  issue  its  bonds  therefor.     The 
company  afterwards  changed  its  name,  and,  in  1870,  consolidated  with  the 
Hannibal  &  St.  Joseph  Bailroad  Company ;  and  the  latter  company  continued 
the  work  of  constructing  the  branch  road  referred  to,  which  had  been  b^un  by 
the  Kansas  City  company.    The  branch  was  built  under  a  separate  organiza- 
tion created  by  the  parent  company,  called  the  Kansas  City  &  Memphis  Kail- 
road  Company,  but  under  the  control  and  with  the  aid  of  the  parent  company. 
The  county  court  of  Greene  county,  in  1870,  subscribed  to  the  capital  stock  of 
the  Hannibal  &  St.  Joseph  Kailroad  Company,  issued  to  aid  in  building  and 
equipping  the  branch  road,  which  ran  through  the  county.    The  supreme  court 
of  Missouri  decided  that  the  subscription  was  valid,  and  that  the  power  to  sub- 
scribe, originally  given,  still  subsisted,  unaffected  by  the  consolidation.     The 
cases  decided  by  this  court  of  Philadelphia  &  Wilmington  K.  Co.  v.  Maryland, 
10  How.,  376,  and  Tomlinson  v.  Branch,  15  Wall.,  460,  were  cited  and  relied  on, 
for  the  purpose  of  showing  that  where  a  consolidation  is  effected  between  two 
railroad  companies,  and  nothing  to  the  contrary  is  indicated,  the  rights  and 
privileges,  as  well  as  the  duties  and  liabilities,  of  each  continue  to  exist  as  before 
in  the  hands  of  the  new  organization.     It  seems  to  us  that  this  decision  in  the 
Greene  county  case  governs  the  present  case.    It  is  true  the  court  laid  consid- 
erable stress  on  the  fact  that  the  branch  road  in  that  case  was  a  distinct  interest 
from  that  of  the  main  line,  and  was  not  liable  for  its  obligations  or  liabilities, 
and  the  holders  of  the  stock  in  the  branch  road  had  the  right  to  control  its 
affairs;  and  this  feature  was  not  changed  by  the  consolidation.    This  fact,  un- 
doubtedly, prevents  the  case  from  being  an  exact  precedent  for  the  present  ona 
But  the  close  and  intimate  relations  which  in  other  respects  connected  the 
branch  with  the  main  line  in  that  case  give  to  the  decision  a  good  deal  of 
importance.    The  principles  adopted  were  substantially  the  same  as  those 
involved  in  the  present  case.    The  facts  are  not  very  fully  stated  in  the  report; 
but  it  would  appear  from  the  statement  of  the  dissenting  judge,  p.  557,  that  the 
stock  subscribed  for  in  that  case  was  the  stock  of  the  Hannibal  &  St.  Joseph 
Bailroad  Company.    As  such,  though  it  may  have  been  special  stock  applicable 
to  the  branch  road,  it  made  the  holder  a  member  of  the  parent  company, 
entitled  to  vote  for  its  directors,  and  no  doubt  in  other  ways  connected  with  its 
fortunes.    In  that  case,  as  in  this,  the  power  to  consolidate  was  given  after  the 
original  charter  was  granted,  and  after  the  constitution  went  into  effect    Bat 
that  was  not  regarded  as  affecting  the  power.    By  general  laws  of  the  state,  in 
force  when  the  original  charter  was  granted,  the  legislature  had  reserved  the 

(a)  Aiflrmlng  the  ruling  in  Thomas  v.  Sootland  County,*  8  Dill.,  7. 
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power  to  altor,  suspend  and  repeal  all  charters  of  incorporation,  and  had 
specially  reserved  this  power  in  the  general  railroad  act.  See  Rev.  Stat,  of 
Mo.,  1855,  pp.  371,  438.  It  would  seem  clear,  therefore,  that  alterations  of  the 
charter  were  admissible,  and  would  not  affect  rights  of  the  company  untouched 
thereby,  nor  a  power  to  subscribe  to  its  stock  previously  existing.  See  County 
of  Callaway  v.  Foster,  93  U.  S.,  567. 

The  power  to  amend  thus  existing,  the  amending  acts  in  this  case  do  not  sub- 
vert the  original  purposes  of  the  charter,  but  rather  carry  them'  out  and  perfect 
them.  The  railroad  authorized  by  it  was  '^  a  railroad  from  the  city  of  Alex- 
andria, in  the  county  of  Clark,  in  the  direction  of  Bloomfield,  in  the  state  of 
Iowa,  to  such  point  on  the  northern  boundary  line  of  the  state  of  Missouri  as 
shall  be  agreed  upon  by  said  company,  and  a  company  authorized  on  the  part 
of  the  state  of  Iowa  to  construct  a  railroad  to  Intersect  the  road  authorized  to 
be  constructed  by  the  provisions  of  this  act,  at  the  most  practicable  point  on 
said  state  line."  Bloomfield  was  a  small  town  in  Iowa,  evidently  not  intended 
as  the  final  objective  point  of  the  proposed  line,  which  is  only  required  to  be 
'^in  the  direction  of  Bloomfield."  A  connection  with  a  continuous  road  in 
Iowa  was  the  declared  object  of  the  road  proposed.  It  was  evidently  the  pur- 
pose to  bring  Alexandria,  a  port  of  Missouri  on  the  Mississippi  river,  in  con- 
nection with  the  rich  region  of  southern  and  western  Iowa,  by  means  of  the 
road  then  being  chartered,  and  a  road  to  connect  therewith,  running  into  the 
state  of  Iowa.  This  purpose  will  be  roost  effectually  attained  by  the  construc- 
tion of  the  continuous  line  contemplated  by  the  consolidated  companies.  The 
general  direction  of  the  road  is  not  changed.  It  does  not  pass  through  Bloom- 
field, it  is  true ;  but  it  does  not  pass  it  by  so  far  as  to  be  a  substantial  departure 
from  the  route  originally  indicated.  The  amending  act,  therefore,  which  author- 
ized a  consolidation  with  the  Iowa  Southern  Bailway  Company,  and  thereby 
constituted  the  Missouri,  Iowa  &  Nebraska  Eailway  Company,  was  in  perfect 
accord  with  the  general  purpose  of  the  original  charter  of  the  Alexandria  & 
Bloomfield  Eailroad  Company ;  and,  if  the  other  rights  and  privileges  of  the 
latter  company  passed  over  to  the  consolidated  company,  we  do  not  see  why 
the  privilege  in  question  should  not  do  so,  nor  why  the  power  given  to  the  county 
to  subscribe  to  the  stock  should  not  continue  in  force. 

§  1212.  Sarshman  v.  Bates  County,  9S  V.  /SI,  569,  distinguished. 

The  decision  of  this  court  in  the  case  of  Harshman  v.  Bates  County,  92  XT. 

8.,  569  (§§  899,  900,  supra),  is  urged  against  this  view  of  the  case ;  but  we  do 

not  think  it  applicable.    In  that  case,  the  question  was,  whether  authority  given 

to  the  county  court  by  the  electors  of  a  township  to  subscribe  in  its  behalf  for 

stock  in  a  certain  railroad  company,  continued  to  exist  after  the  company  had 

ceased  to  exist,  by  being  absorbed  in  another  company  by  consolidation?    We 

held  that  it  did  not.    The  county  court  was  regarded  as  being  the  mere  agent 

of  the  township,  having  no  discretion  to  act  beyond  the  precise  terms  of  the 

power  given.    The  powers  of  an  agent  or  attorney,  authorized  to  act  for  another, 

are  very  different  from  those  possessed  by  a  person  acting  in  his  own  behalf. 

Had  the  charter  of  the  Alexandria  &  Bloomfield  Eailroad  Company  authorized 

foreign  corporations  to  subscribe  to  its  stock  (supposing  that  by  the  general  law 

of  Missouri  they  had  no  such  power),  they  would  undoubtedly  have  retained 

that  power  after  the  consolidation;  it  being  in  their  discretion  to  exercise  it  or 

not.    But  if  any  such  foreign  corporation  had,  before  the  consolidation,  sent  an 

order  to  a  firm  in  St.  Louis  to  subscribe  stock  for  it  in  the  original  company,  the 

firm  could  not  have  made  the  subscription  after  the  consolidation,  without  con- 
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suiting  their  principals.  Such  a  material  change  of  circumstances  would  have 
rendered  the  subscription  an  excess  of  the  power  given  to  theoL  Authority 
given  to  a  person  to  be  exercised  for  his  own  benefit  and  at  his  own  discretion, 
may  be  exercised  by.  him  under  changes  of  circumstances  that  would  amount  to 
a  revocation  of  a  power  given  to  an  attorney,  unless  it  expressly  conferred  dis- 
cretion. A  recurrence  to  the  opinion  in  the  Harshman  case  will  show  that  this 
distinction  underlies  the  reasons  given  for  the  judgment  in  that  case.  The 
county  court  of  Scotland  county,  in  the  present  case,  acted  as  the  representa- 
tive authority  of  the  county  itself,  officially  invested  with  all  the  discretion 
necessary  to  be  exercised  under  the  change  of  circumstances  brought  about  by 
the  consolidation  in  question.  For,  as  before  remarked,  the  county  courts,  in 
reference  to  the  subscription  in  question,  represented  the  counties  themselves^ 
as  their  officially  constituted  authorities.  This  is  distinctly  stated  by  the 
supreme  court  of  Missouri  in  the  case  of  Hannibal  &  St.  Jo.  E.  Ck).  v.  Marion 
County,  36  Mo.,  303.  The  power  given  to  the  county  courts  intersected  by  the 
Alexandria  &  Bloomfield  Bailroad,  to  subscribe  to  its  stock,  was  given  to  them 
as  representing  the  counties.  When  they  subscribed  for  the  stock,  it  was  the 
county  that  subscribed.  It  was  discretionary  with  them  whether  to  subscribe 
or  not,  and  (within  the  limits  imposed  by  the  act)  how  much  they  should  sub- 
scribe. 

§  1213.  The  intent  considered. 

But  the  case  has  other  aspects,  which  it  is  necessary  to  take  into  considera- 
tion. If  we  look  at  the  subject  in  a  broad  and  general  view,  it  will  be  still 
more  manifest  that  the  power  in  question  was  intended  to  exist,  notwithstand* 
ing  the  consolidation.  The  project  of  the  railroad  promised  a  great  public  im- 
provement, conducive  to  the  interests  of  Alexandria  and  the  counties  through 
which  it  would  pass.  Its  construction,  however,  would  greatly  depend  upon 
the  local  aid  and  encouragement  it  might  receive.  The  interests  of  its  pro- 
jectors and  of  the  country  it  was  to  traverse  were  regarded  as  mutual  The 
power  of  the  adjacent  counties  and  towns  to  subscribe  to  its  stock,  as  a  means 
of  securing  its  construction,  was  desired  not  only  by  the  company,  but  by  the 
inhabitants.  Whether  the  policy  was  a  wise  one  or  not,  is  not  now  the  question. 
It  was  in  accordance  with  the  public  sentiment  of  that  period.  The  power 
was  sought  at  the  hands  of  the  legislature,  and  was  given.  It  was  relied  on  by 
those  who  subscribed  their  private  funds  to  the  enterprise.  It  was  involved  in 
the  general  scheme  as  an  integral  part  of  it,  and  as  much  contributory  and  nec- 
essary to  its  success  as  the  prospective  right  to  take  tolls.  Why  it  should  not 
still  attach  to  this  portion  of  the  road,  as  one  of  the  rights  and  privileges  be- 
longing to  it,  into  whose  hands  soever  it  comes,  by  consolidation  or  otherwise^ 
it  is  difficult  to  see.  The  principles  laid  down  in  the  case  of  The  Philadelphia^ 
Wilmington  &  Baltimore  R.  Co.  v.  Maryland,  10  How.,  376,  and  Tomlinson  v. 
Branch,  15  Wall.,  460,  and  recently  reaffirmed  in  Branch  v.  City  of  Charleston^ 
92  XJ.  S.,  677,  seem  to  us  directly  applicable.  Subscription  to  the  stock  was 
not  only  a  power  of  the  county,  but  a  privilege  of  the  company, —  being  a  por- 
tion of  the  rights  and  privileges  which  it  obtained  by  translation  from  the 
charter  of  the  Korth  Missouri  Railroad  Company.  It  was  expressly  so  held 
by  the  supreme  court  of  Missouri  in  the  case  of  Smith  v.  County  of  Clark,  54 
Mo.,  58 ;  and  the  same  principle  had  been  adopted  in  the  earlier  case  of  Hanni- 
bal &  St.  Jo.  R.  Co.  V.  Marion  County,  36  id.,  294,  304.  The  latter  company- 
was,  by  its  charter, ^^  entitled  to  all  the  privileges,  rights  and  immunities  which 
were  granted  to  the  Louisiana  &  Columbia  Railroad  Company,  so  far  as  appli- 
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cable,"  etc.  The  right  to  receive  county  subscriptions  was  held  to  be  one  of 
these  privileges,  rights  and  immunities.  The  court  said:  "It  was  under  this 
S3ction  that  the  [county]  court  proceeded  when  the  stock  was  first  taken  and 
the  notes  issued.  The  legislature  gives  the  company  all  the  rights,  privileges 
and  immunities  contained  therein,  the  same  as  if  it  had  been  re-enacted.  The 
language  seems  broad  enough,  by  reasonable  construction,  to  fully  sustain  the 
acts  of  the  county  court."    36  id.,  304r. 

In  Smith  v.  County  of  Clark,  the  same  views  were  held  with  regard  to  the 
charter  now  in  question.  The  court  say :  "  The  power  thus  conceded  to  the 
courts  or  other  municipal  bodies  may  well  be  termed  a  privilege  to  the  corpora- 
tions, and  we  see  no  substantial  objection  to  a  transfer  of  such  a  privilege  by 
simply,  in  general  terms,  embodying  the  section  of  the  original  act  which 
granted  it  into  the  new  law.  That  such  was  the  intention  of  the  legislature 
and  of  the  railroad  company  is  clear;  and,  if  the  word  ^privilege'  admits  of 
the  narrow  construction  claimed,  the  practical  construction  it  has  received  in 
this  state,  as  may  be  seen  by  reference  to  the  decisions  of  our  courts,  would 
preclude  any  inquiry  into  the  subject  now.  These  provisions  were  the  princi- 
pal means  by  which  this  and  other  roads  were  built,  and  without  them  the 
charters  would  have  been  of  no  value."  ■  54  id.,  67.  The  power  of  the  counties 
to  subscribe  being  thus  held  to  be  a  right  and  privilege  of  the  company,  in  our 
opinion,  passed  with  its  other  rights  and  privileges  into  the  new  conditions  of 
existence  which  the  company  assumed  under  the  consolidation. 

§  1214*  It  can  make  no  difference  that  the  cotnpany  with  which  the.cansclidor 
lion  was  effected  belonged  to  another  state. 

The  argument  sought  to  be  drawn  from  the  distinction  that  the  company 
with  which  the  consolidation  was  effected  belonged  to  another  state,  we  fail  to 
appreciate.  If  the  legislature  of  Missouri  authorized  it,  what  difference  can  it 
make  whether  the  connecting  company  belongs  to  Missouri  or  to  Iowa?  There 
is  no  difference  in  principle.  The  Philadelphia,  Wilmington  &  Baltimore  Eail- 
road  Company,  in  ita  consolidated  form,  combined  the  roads  and  charters  of 
three  different  states ;  and  yet  it  was  held  to  be  invested  with  the  rights  and 
privileges  of  each,  as  applicable  to  the  several  parts  of  the  line.  See,  also,  to 
the  same  purport,  the  case  of  Hanna  v.  Cincinnati,  Fort  Wayne  &  Chicago  B. 
Co.,  20  Ind.,  89. 

Other  points  were  raised  on  the  argument,  which  it  is  unnecessary  to  discuss, 

as  this  was  the  principal  one  relied  on,  and  presented  the  only  serious  difficulty 

in  the  case. 

Judgment  affirm^. 
MiLLEB,  J.y  dissented.    Field,  J.,  did  not  sit 

NUGENT  V,  THE  SUPERVISORS. 
(19  WaUaoe,  241-26a    1878.) 

Ebbob  to  U.  S.  Circuit  Court,  Northern  District  of  Illinois. 

The  facts  are  stated  in  the  opinion. 

Opinion  by  Mb.  Justioe  Strong. 

We  think  the  circuit  court  erred  in  sustaining  the  demurrer  to  the  plaintifTs 
replication.  The  bonds  to  which  the  coupons  in  suit  were  attached  purport  to 
have  been  made  and  issued  by  the  order  of  the  board  of  supervisors  of  Putnam 
county  in  payment  of  the  county's  subscription  to  the  capital  stock  of  the  Kan- 
kakee &  Illinois  Eiver  Kailroad  Company.    They  are  made  payable  to  that 
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company  or  bearer,  and  the  plaintiflf  is  sl  bona  Jide  holder  of  the  coapons,  having 
paid  value  for  them  without  notice  of  any  defense.  If,  then,  the  bonds  are  valid 
obligations,  if  they  were  rightfully  issued,  the  right  of  the  plaintiff  to  a  judg- 
ment  against  the  county  is  plain. 

§  1215.  County  bofida  are  valid  in  the  hands  of  a  bona  fide  holder^  where  the 
county  has  received  railroad  stock  agreed  to  be  given,  therefor^  exercised  the  rights 
of  a  stockholder  and  levied  taoaes  to  pay  interest  on  the  bonds. 

That  by  what  it  did  in  the  matter  the  county  became  in  effect  a  subscriber  to 
the  capital  stock  of  the  railroad  company,  and  liable  for  the  sums  designated, 
admits  of  no  serious  question.    The  fact  that  no  subscription  was  formally 
made  upon  the   books  of  the  company  is  quite  immaterial.     In  Justices  of 
Clarke  County  v.  Paris,  Winchester  &  Kentucky  River  Turnpike  Co.,  11  B., 
Mon.,  143,  it  was  ruled  that  an  order  of  the  county  court  by  which  it  was  said 
that  it  subscribed  for  a  specified  number  of  shares  of  road  stock  was  binding, 
the  court  having  authority  to  make  a  subscription.    In  this  case  there  was 
more.    There  was  not  only  the  resolution  declaring  the  subscription  made,  but 
there  was  an  acceptance  by  the  railroad  company  and  notice  of  the  acceptance. 
The  minds  of  the  parties  came  together.    Both  understood  that  a  contract  was 
made,  and  had  nothing  subsequently  occurred  to  change  their  relations  the 
county  could  have  enforced  the  delivery  of  the  stock  and  the  company  could 
have  compelled  the  delivery  to  itself  of  the  bonds  on  performance  of  the  con- 
ditions stipulated.     So  the  parties  regarded  their  relations  to  each  other.     The 
bonds  were  delivered.    The  committee  appointed  by  the  board  of  supervisors  to 
protect  the  interests  of  the  county,  under  whose  direction  the  bonds  were  or- 
dered to  be  issued,  were  satisfied  that  all  the  prescribed  conditions  precedent 
to  their  delivery  had  been  complied  with,  and  they  so  decided.    The  county  ac- 
cepted the  position  of  a  stockholder,  received  certificates  for  the  stock  sub- 
scribed, voted  as  a  stockholder,  and  proceeded  to  levy  a  tax  to  pay  the  interest 
falling  due  on  the  bonds.    Were  this  all  of  the  case,  the  validity  of  the  bonds 
and  of  their  accompanying  coupons  in  the  hands  of  a  bona  fide  bolder  for  value 
would  be  beyond  doubt.   The  circuit  court,  however,  was  of  opinion,  and  so  de- 
cided, that  the  bonds  are  invalid,  because  before  their  delivery  the  Kankakee  & 
Illinois  Biver  Bailroad  Company  had  become  consolidated  with  the  Plymouth, 
Kankakee  &  Pacific  Bailroad  Company,  another  corporation.    This  consolida- 
tion was  authorized  by  the  general  laws  of  the  two  states,  and  by  a  section  in 
the  special  charter  of  the  latter  company.    No  claim  is  made  that  it  was  not 
legally  effected.    The  result  necessarily  was  that  the  consolidated  company  suc- 
ceeded to  all  the  rights,  property  and  privileges  which  belonged  to  each  of  the 
two  companies  out  of  which  it  was  formed  before  their  consolidation.    It  was 
not  until  after  this  had  taken  place  that  the  county  bonds  were  handed  over 
and  sold,  and  it  was  certificates  of  the  stock  of  the  consolidated  company  which 
the  county  received. 

§  1216.  J^ect  of  consolidation  of  railroads  upon  suh8criptio?is  to  their  stock. 

What,  then,  was  the  legal  effect  of  the  consolidation  ?  Did  it  release  the  county 
from  its  prior  assumption  to  take  stock  in  the  Kankakee  &  Illinois  Biver  Bail- 
road Company  and  give  its  bonds  in  payment?  Or,  did  it  render  unauthorized 
the  subsequent  delivery  of  the  bonds  and  make  them  invalid  even  in  the  bands 
of  a  bofiafide  purchaser?  These  are  the  only  questions  presented  by  the  record 
that  need  discussion.  It  must  be  conceded,  as  a  general  rule,  that  a  subscriber 
to  the  stock  of  a  railroad  company  is  released  from  obligation  to  pay  his  sub- 
scription by  a  fundamental  alteration  of  the  charter.    The  reason  of  the  rale  is 
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evident.     A  subscription  is  always  presumed  to  have  been  made  in  view  of  the 
main  design  of  the  corporation  and  of  the  arrangements  made  for  its  accom- 
plishment.   A  radical  change  in  the  organization  or  purposes  of  the  company 
may,  therefore,  take  away  the  motive  which  induced  the  subscription,  as  well 
as  affect  injuriously  the  consideration  of  the  contract.     For  this  reason  it  is 
held  that  such  a  change  exonerates  a  subscriber  from  liability  for  his  subscrip- 
tion ;  or,  if  the  contract  has  been  executed,  justifies  a  stockholder  in  resorting 
to  a  court  of  equity  to  restrain  the  company  from  applying  the  funds  of  the 
original  organization  to  any  project  not  contemplated  by  it.    But  while  this  is 
true  as  a  general  rule  it  has  no  applicability  to  a  case  like  the  present.    The 
consolidation  of    the  Kankakee  &  Illinois  Biver  Bailroad  Company  with 
another  company  was  no  departure  from  its  original  design.    The  general  stat- 
ute of  the  state,  approved  February  28,  1851,  authorized  all  railroad  companies 
then  organized,  or  thereafter  to  be  organized,  to  consolidate  their  property  and 
stock  with  each  other,  and  with  companies  out  of  the  state,  whenever  their 
lines  connect  with  the  lines  of  such  companies  out  of  the  state.    The  act 
further  declared  that  the  consolidated  company  should  have  all  the  powers, 
franchises  and  immunities  which  the  consolidating  companies  respectively  had 
before  their  consolidation.    Nor  is  this  all.     The  special  charter  of  the  Kan- 
kakee &  Illinois  Biver  Bailroad  Company  contained,  in  its  eleventh  section,  an 
express  grant  to  the  company  of  authority  to  unite  or  consolidate  its  railroad 
with  any  other  railroad  or  railroads  then  constructed  or  that  might  thereafter 
be  constructed  within  the  state  or  any  other  state,  which  might  cross  or  inter- 
sect the  same,  or  be  built  along  the  line  thereof,  upon  such  terms  as  might  be 
mutually  agreed  upon  between  said  company  and  any  other  company.     It  was 
therefore  contemplated  by  the  legislature,  as  it  must  have  been  by  all  the  sub- 
scribers to  the  stock  of  the  company,  that  precisely  what  has  occurred  might 
occur.    Subscribers  must  be  presumed  to  have  known  the  law  of  the  state  and 
to  have  contracted  in  view  of  it.    When  the  voters  of  the  county  of  Putnam 
sanctioned  a  county  subscription  by  their  vote,  and  when  the  board  of  super- 
visors, in  pursuance  of  that  sanction,  resolved  to  make  the  subscription,  they 
were  informed  by  the  law  of  the  state  that  a  consolidation  with  another  com- 
pany might  be  made,  that  the  stock  they  proposed  to  subscribe  might  be  con- 
verted into  stock  of  the  consolidated  company,  and  that  the  liability  they 
assumed  might  become  owing  to  that  company.    With  this  knowledge  and  in 
view  of  such  contingencies  they  made  the  contract.    The  consolidation,  there- 
fore, wrought  no  change  in  the  organization  or  design  of  the  company  to 
which  they  subscribed  other  than  they  contemplated  at  the  time  as  possible 
and  legitimate.    It  cannot  be  said  that  any  motive  for  their  subscription  has 
been  taken  away,  or  that  the  consideration  for  it  has  failed.    Hence  the  reason 
of  the  general  rule  we  have  conceded  does  not  exist  in  this  case,  and  conse- 
quently the  rule  is  inapplicable. 

In  a  multitude  of  cases  decided  in  England  and  in  this  country,  it  has  been 
determined  that  a  subscriber  for  the  stock  of  a  company  is  not  released  from 
his  engagement  to  take  it  and  pay  for  it  by  any  alteration  of  the  organization 
or  purposes  of  the  company  which,  at  the  time  the  subscription  was  made^ 
were  authorized  either  by  the  general  law  or  by  the  special  charter,  and  a  clear 
distinction  is  recognized  between  the  effect  of  such  alterations  and  the  effect 
of  those  made  under  legislation  subsequent  to  the  contract  of  subscription.  In 
Cork  &  Youghal  B'y  Co.  v.  Paterson,  37  Eng.  L.  &  Eq.,  398,  which  was  an 
justion  to  recover  a  call  of  one  pound  per  share  on  one  hundred  shares  sixh- 
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scribed,  it  appeared  that  the  defendant  was  one  of  the  subscribers  to  the  agree- 
ment for  the  Cork,  Middleton  &  Youghal  Railroad  Company.  That  agreement 
authorized  the  provisional  directors  to  extend  the  purposes  of  the  organization, 
to  change  the  termini  of  the  road,  and  to  amalgamate  with  other  companies.  The 
subscriber's  agreement  for  the  Cork  &  Waterford  Railroad  Company  contained 
similar  provisions.  After  the  defendant's  subscription  was  made  the  two  com- 
panies executed  a  deed  of  amalgamation,  without  any  other  assent  of  the  de- 
fendant than  his  signature  to  the  subscriber's  agreement  for  the  first-named 
company.  Upon  this  state  of  facts  all  the  judges  held  that  he  remained  liable 
on  his  subscription.  Its  effect  was  said,  by  Chief  Justice  Jervis,  to  be  an  au- 
thority to  the  company  to  tack  his  subscription  to  anything  else  they  might  see 
fit,  and  thus  make  him  a  subscriber  to  that,  and  therefore,  added  the  judge,  by 
signing  the  Cork  and  Youghal  he  afforded  an  authority  to  the  directors  to 
apply  his  signature  to  the  Cork  and  Waterford,  and  so  make  him  a  subscriber  to 
that.  To  the  same  effect  are  the  cases  of  Nixon  v,  Brownlow  and  Nixon  v. 
Green,  3  Hurlst.  &  N.,  686.  The  American  authorities  are  equally  explicit. 
They  uniformly  assert  that  the  subscriber  for  stock  is  released  from  his  sub- 
scription bj'  a  subsequent  alteration  of  the  organization  or  purposes  of  the  com- 
pany, only  when  such  alteration  is  both  fundamental  and  7iot  provided  for  or 
contemplated  iy  eitJier  the  charter  itself  or  the  general  laws  of  t/ie  state.  In  Spar- 
row V,  Evansville  &  C.  R.  Co.,  7  Port.  (Indiana),  369,  where  it  appeared  that 
after  a  public  act  had  taken  effect  authorizing  the  consolidation  of  the  charters 
of  two  railroad  companies,  the  defendant  had  subscribed  for  shares  in  one  of 
them,  and  a  consolidation  was  afterwards  made,  he  was  held  liable  to  the  con- 
solidated company  for  his  subscription,  and  this  though  the  consolidation  took 
place  without  his  knowledge  or  consent.  The  same  doctrine  was  asserted  in 
Bish  V.  Johnson,  21  Ind.,  299  (see,  also,  Hanna  v.  Cincinnati,  etc.,  R.  Co.,  20  id., 
30).  The  supreme  court  of  Connecticut  recognized  the  rule  in  Bishop  v.  Brain- 
erd,  28  Conn.,  289  (see,  also,  Schenectady  &  Saratoga  Plank-road  Co.  v.  Thatcher, 
1  Kern.,  102;  Buffalo  &  New  York  City  R.  Co.  u.  Dudley,  4  id.,  336;  Meadow 
Dam  V.  Grsiy,  30  Me.,  547;  Agricultural  Branch  R.  Co.  v.  Winchester,  13  Allen, 
32;  Noyes  v.  Spaulding,  27  Vt.,  420;  Pacific  R.  Co.  v.  Renshaw,  18  Mo.,  210; 
Fry  V.  Lexington,  etc.,  R.  Co.,  2  Mete,  314;  Illinois  River  R.  Co.  v.  Beers,  27 
111.,  189;  Terre  Haute  &  Alton  R.  Co.  v.  Earp,  21  id.,  292),  and  a  subscriber 
to  one  company  was  held  to  be  a  debtor  to  the  consolidated  company  in  a  case 
where  there  was  no  general  authority  to  consolidate,  but  the  charter  of  the 
company  was  subject  to  amendment  by  the  legislature,  and  where  the  legisla- 
ture, after  the  subscription,  confirmed  the  consolidation. 

Many  other  citations  are  at  hand,  but  these  are  sufiicient.  No  well-consid- 
ered cases  are  in  conflict  with  them.  Marsh  v.  Fulton  County  (§§  1186-89, 
sup7*a)  is  altogether  a  different  case.  In  that  it  appeared  that  the  people  of 
the  county  voted  in  November,  1853,  in  favor  of  a  subscription  for  stock  in  the 
Mississippi  &  Wabash  Railroad  Company,  and  in  April,  1854,  the  board  of 
supervisors  of  the  county  ordered  their  clerk  to  make  the  subscription.  It  \v^as 
not,  however,  then  made.  Subsequently,  in  1857,  the  legislature  made  funda- 
mental changes  in  the  organization  of  the  company,  dividing  it  substantially 
into  three  companies,  with  a  distinct  governing  body  for  each,  and  with  three 
classes  of  stockholders.  It  was  after  this  that  the  county  subscription  was 
made;  and  made  not  for  the  stock  of  the  Mississippi  &  Wabash  Railroad  Com- 
pany, but  for  the  stock  of  one  of  the  divisions.  Necessarily,  thei'cfore,  we  held 
that  there  was  no  authority  to  make  the  subscription  which  was  made,  that  it 
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had  not  been  approved  by  a  popular  vote,  and  hence  that  the  bonds  issued  in 
payment  for  it  were  invalid.  The  county  had  entered  into  no  contract  until 
after  the  radical  changes  had  been  made  in  the  organization  of  the  company. 
It  never  assented  to  such  a  change,  and  when  the  proposed  subscription  was 
approved  by  the  popular  vote,  there  was  no  reason  to  expect  the  change  after- 
wards made.  There  was  at  that  time  nothing  in  the  general  law  of  the  state, 
and  nothing  in  the  charter,  which  authorized  the  company  to  change  its  organi- 
zation, or  which  looked  to  its  division  into  several  distinct  corporations.  It 
needs  nothing  more  to  show  how  unlike  that  case  was  to  the  present. 

§  1217.  A  railroad  company  formed  by  the  consolidation  of  two  companies^ 
to  one  of  which  a  county  was  bomid  to  issue  its  hondSj  was  held  entitled  to  the 
ionds.  (a) 

In  the  case  in  hand  the  county  had,  under  lawful  authority,  undertaken  to 
subscribe  for  stock  before  the  consolidation  was  made  and  the  undertaking  had 
been  accepted.  A  liability  had  been  incurred,  and  the  business  agents  of  the 
county,  to  whom  exclusively  the  law  intrusted  the  management  of  its  affairs, 
consented  to  and  promoted  the  consolidation.  And  the  subscription  was  made 
in  full  view  of  the  law  that  allowed  an  amalgamation  with  another  company. 
The  contract  was  made  with  reference  to  that  law.  Notl\ing  has  taken  place 
which  the  county  was  not  bound  to  anticipate  as  likely  to  happen,  and  to  which 
the  people  in  voting  for  the  subscription,  and  the  board  of  supervisors  in  direct- 
ing it,  must  not  be  considered  as  having  consented.  What  was  ruled  in  Marsh 
V.  Fulton  County,  therefore,  does  not  touch  this  case.  Nor  was  there  anything 
decided  in  Clearwater  v.  Meredith  which  sustains  in  any  degree  the  defense  set 
up  on  behalf  of  the  defendants. 

We  have,  then,  in  brief,  this  case :  The  people  of  Putnam  county,  in  pursu- 
ance of  law,  voted  a  county  subscription  for  stock  in  a  railroad  company,  to  be 
paid  for  with  county  bonds.  The  financial  agents  of  the  county  agreed  to 
make  the  subscription,  and  the  company  accepted  it.  The  bonds  were  made 
payable  to  the  company  or  bearer,  but  before  they  were  delivered  the  company 
became  consolidated  with  another  in  pursuance  of  authority  conferred  by  the 
law  in  force  when  the  subscription  was  voted,  and  at  the  instance  of  the  board 
of  supervisors  of  the  county.  All  the  conditions  precedent  to  the  delivery  of 
the  bonds  were  complied  with  to  the  satisfaction  of  the  county  agents,  cer- 
tificaties  for  the  stock  were  received,  and  the  bonds  were  delivered  and  sold. 
The  plaintiff  is  a  bona  fde  holder  of  some  of  the  coupons  for  value  paid.  It 
would,  we  think,  be  a  reproach  to  the  administration  of  justice  if  he  cannot 
•enforce  the  payment  of  those  coupons,  and  we  see  no  principle  of  law  or  equity 
that  stands  in  the  way  of  his  action.  He  found  the  bonds  and  the  coupons 
upon  the  market,  payable  to  the  Kankakee  &  Illinois  Kiver  Bailroad  Company 
or  bearer.  Proposing  to  buy,  he  had  only  to  inquire  whether  the  county  was, 
by  law,  authorized  to  issue  them,  and  whether  their  issue  had  been  approved 
by  a  popular  vote.  He  was  not  bound  to  inquire  farther,  and  had  he  inquired 
be  would  have  found  full  authority  for  the  issue,  and  if  he  had  also  known  of 
the  consolidation  it  would  not  have  affected  him.  Judgment  reversed,  and  the 
^causo  remitted  with  instructions  to  overrule  the  defendant's  demurrer. 

Justices  Davis  and  Miller  dissent. 

■  ■  ^^— » 

(a)  Reyersing  the  ruling  in  Nugent  v,  Putnam  County,*  8  BIsb.,  106. 
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EMPIRE  V.  DARLINGTON. 
(11  Otto,  87-98.     1879.) 

Error  to  U.  S.  Circuit  Court,  Southern  District  of  Illinois. 

Statement  of  Facts. —  Empire  township,  in  Illinois,  by  virtue  of  an  act  of 
the  legislature  and  a  popular  election  in  1867,  subscribed  $50,000  in  bonds  to  a 
railroad.  In  1869  the  railroad  was  consolidated  with  another  railroad,  and  in 
the  same  year,  by  authority  of  another  act  of  the  legislature  and  another  pop- 
ular election,  the  township  subscribed  for  $25,000  more  stock.  Bonds  were 
duly  issued  on  this  last  subscription,  and  Darlington,  being  the  holder  of  some 
of  them,  brought  this  suit  upon  them.    There  was  judgment  in  his  favor. 

Opinion  by  Mr.  Justice  Harlan. 

The  present  action  involves  the  validity  of  the  bonds  and  the  coupons  thereto 
attached  of  the  $25,000  issue,  some  of  which  are  held  by  the  defendant  in 
error.  Their  validity  is  assailed  upon  several  grounds,  each  of  which  will  be 
briefly  examined. 

§  1218.  Where  authority  is  given  hy  the  charter  of  a  railroad  company^  for 
townships^  etc,,  to  subscribe  for  its  stock  to  a  limited  amount^  successive  subsGrip- 
tions  by  a  township  within  tha;t  limit  are  valid. 

It  is  contended  that  the  election  held  on  the  3d  of  June,  1867,  under  the 
charter  of  the  Danville,  XJrbana,  Bloomington  &  Pekin  Eailroad  Company^ 
whereby  the  subscription  of  $50,000  was  made  and  bonds  issued  in  payment 
thereof,  exhausted  the  power  of  the  township  under  that  charter,  and  that  any 
additional  subscription  was  without  authority  of  law.  This  position  is  clearly 
untenable.  The  twelfth  section  of  the  charter  of  the  railroad  company  fur- 
nishes a  conclusive  answer  to  this  proposition.  That  section  declares  that  "  to 
further  aid  in  the  construction  of  said  road  by  said  company,  any  incorporated 
town  or  townships  in  counties  acting  under  the  township  organization  law, 
along  the  route  of  said  road,  may  subscribe  to  the  capital  stock  of  said  com- 
pany in  any  sum,  not  exceeding  $250,000."  That  the  plaintiff  in  error  belongs 
to  the  class  of  townships  described  in  that  section  is  not  disputed.  Its  rights 
consequently,  to  make  subscriptions,  from  time  to  time,  until  they  reached  the 
prescribed  limit,  seems  to  be  too  clear  to  require  argument  in  its  support.  The 
charter  contains  no  word,  clause  or  section  indicating  that  the  authority  of 
the  township  to  make  subscriptions  ceased  after  the  first  subscription.  The  leg- 
islature fixed  a  limit  beyond  which  the  township  could  not  go  in  its  subscrip- 
tions to  the  company  in  question,  but  left  it  free —  the  people  consenting  by 
popular  vote  —  to  make  subscriptions  in  such  sums  and  at  such  times  as  it 
deemed  necessary  or  proper,  within  the  aggregate  amount  named  in  the  section 
which  has  been  quoted.     People  v.  Town  of  Waynesville,  88  111.,  469. 

§  1319.  Where  a  railroad  company  is  consolidated  with  another  company 
the  right  of  counties^  etc.y  to  svbscrihe  to  the  stock  of  either  passes  m  favor  of 
the  consolidated  company. 

The  next  proposition  urged  upon  our  attention  is  that  by  the  consolidation  to 
which  we  have  referred  a  new  corporation  was  created  by  the  name  of  the  In- 
dianapolis, Bloomington  &  Western  Railway  Company,  and  the  original  cono- 
panies  dissolved ;  that  there  was  no  power  vested  in  the  electors,  the  corporate 
.authority  of  the  township  of  Empire,  under  the  charter  of  the  Danville,  TJr- 
bana,  Bloomington  &  Pekin  Railroad  Company,  to  hold  an  election,  to  sub- 
scribe stock  and  issue  bonds  to  that  new  company.  This  proposition  is  equally- 
untenable  with  the  first.    By  a  general  statute  of  Illinois,  passed  February  28^ 
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1854,  and  in  force  as  well  at  the  date  of  the  charter  of  the  Danville,  XJrbana, 
Bloomington  &  Pekin  Bailroad  Company  as  when  it  was  consolidated  with  the 
Indianapolis,  Crawfordsville  &  Danville  Railroad  Company,  express  author- 
ity was  conferred  upon  all  railroad  companies  then  organized,  or  thereafter  to 
be  organized,  which  then  had  or  migbt  thereafter  have  their  termini  fixed  by 
law,  whenever  their  road  or  roads  intersected  by  continuous  lines,  to  "  consol- 
idate their  property  and  stock  with  each  other,  and  to  consolidate  with  com- 
panies out  of  this  [that]  state,  whenever  their  lines  connect  with  the  lines  of 
such  companies  out  of  this  [that]  state."  That  statute  further  provided  that 
the  consolidated  company,  by  the  name  agreed  upon,  should  be  a  body  corpo- 
rate and  politic,  and  *^  shall  have  all  the  powers,  franchises  and  immunities 
which  the  said  respective  companies  shall  have  by  virtue  of  their  respective 
charters,  before  such  consolidation  passed,  within  the  state  of  Illinois."  111. 
Rev.  Stat.,  Gross  (3d  ed.),  pp.  537,  538. 

It  thus  appears  that  whatever  powers,  franchises  and  immunities  were  en- 
joyed by  the  Danville,  IJrbana,  Bloomington  &  Pekin  Railroad  Company 
under  its  charter  passed,  upon  the  consolidation,  to  the  consolidated  company. 
The  power  of  the  township  of  Empire  to  make,  as  we  have  held  it  could,  an 
additional  subscription,  beyond  the  original  $50,000,  was,  in  its  essence,  a  right 
and  privilege  of  the  railroad  company  which,  under  the  general  law  of  the 
state,  passed  to  the  consolidated  company.  County  of  Scotland  v.  Thomas,  94 
XJ.  S.,  682  (§§  1210-14,  8t^a) ;  County  of  Henry  v.  Nicolay,  95  id.,  619 
(§§  889-892,  mpra).  It  was  evidently  so  understood  by  the  parties  concerned ; 
for  while  the  bonds  very  properly  refer  to  the  act  of  February  28,  1867  (which 
is  the  charter  of  the  Danville,  IJrbana,  Bloomington  &  Pekin  Railroad  Com- 
pany), as  the  statute  which  specifically  authorized  their  issue,  the  petition  of 
citizens  asking  an  election,  and  the  notice  of  the  election  of  October  12,  1869, 
distinctly  show  that  the  additional  subscription  of  $25,000  to  be  voted  on  was 
for  additional  stock  in  aid  of  the  construction  and  completion,  not  of  the  Dan- 
ville, IJrbana,  Bloomington  &  Pekin  Railroad,  but  "  of  the  Indianapolis,  Bloom- 
ington &  Western  Railroad."  If  the  popular  vote  had  been,  in  terms,  in  favor 
of  a  subscription  to  the  capital  stock  of  the  Danville,  IJrbana,  Bloomington  <fe 
Pekin  Railroad  Company,  and  the  subscription  had  been  made  in  that  form, 
there  would  be  some  reason  to  contend  that  the  subscription  would  have  been 
a  nullity,  since  no  such  company  then  had  a  distinct  separate  existence.  But 
when,  as  here,  the  vote  was  taken,  and  the  subscription  made,  with  direct  ref- 
erence to  the  construction  and  completion  of  the  original  line  by  the  consol- 
idated company,  which  had  previously  succeeded  to  all  the  powers,  franchises 
and  immunities  of  the  Danville,  Urbana,  Bloomington  &  Pekin  Railroad  Com- 
pany, there  would  seem  to  be  no  ground  whatever  to  question  the  validity  of 
the  bonds  issued  and  delivered  to  the  company  in  payment  of  the  subscription. 

§  1220.  A  bondholder  with  only  constructive  notice  is  not  hound  hy  the  judg- 
ment of  a  local  court  that  such  bonds  are  invalid. 

It  is  scarcely  necessary  to  say  that  the  decree  in  the  circuit  court  of  McLean 
county,  Illinois,  rendered  in  1878,  perpetually  enjoining  the  assessment  and 
collection  of  taxes  for  the  purpose  of  paying  the  bonds  and  coupons  in  question^ 
and  declaring  said  bonds  and  coupons  to  be  void,  did  not  conclude  the  rights 
of  the  defendant  in  error.  The  bondholders  were  proceeded  against  by  con- 
structive service,  as  "  unknown  owners  and  holders."  The  defendant  in  error 
was  not  served  with  process,  nor  did  he  appear.  If  the  decree  was  binding 
upon  the  citizens  and  courts  of  Illinois,  as  to  which  we  express  no  opinion,  it 
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was  ineflfectual  as  to  bondholders  residing  in  other  states,  who  were  proceeded 
against  only  by  constructive  service.  Brooklyn  v.  Insurance  Co.,  99  U.  S.,  362 
(§§  1402-1404,  ivjra). 

JudffmerU  affirmed, 

§  1221.  Under  anthorltj  of  law. — Municipal  bonds  are  not  invalid  because  delivered  to  a 
railroad  company  formed  by  the  consolidation  of  the  company  to  which  they  were  voted 
with  another  company,  under  a  law  in  force  when  the  bonds  are  issued.  Chickaming  r. 
Carpenter,*  16  Otto,  663;  New  Buffalo  v.  Iron  Co.,*  15  Otto,  73;  Lewis  v.  Clarendon,*  5 
DiU..  829. 

§  1222.  Municipal  bonds  issued  to  a  railroad  company  are  not  invalidated  by  the  fact  that, 
after  the  vote  and  before  the  issue,  the  name  of  the  railroad  company  was  changed  by  the 
legislature,  and  it  had  consolidated  with  it  several  other  companies,  under  authority  in  its 
charter  to  consolidate  with  cmy  other  company.  Menasha  v.  Hazard,  12  Otto,  81  (^  1027- 
1029). 

§  1223.  Township  bonds  issued  to  a  railroad  company  formed  by  the  consolidation  of  the 
company  to  which  they  were  donated  with  another,  under  authority  of  laws  in  force  when 
the  vote  was  taken,  are  not  for  that  reason  invalid  when  the  donation  is  not  applied  by  the 
new  company  to  purposes  essentially  different  from  those  intended  by  the  voters,  and  the 
officers  of  the  township  assent  to  the  receipt  by  the  new  company  of  the  bonds,  and  hold- 
ers of  the  bonds  are  holders  in  good  faith.  Barter  v.  Kemochan,  18  Otto,  562  (gg  1421- 
1430). 

g  1224.  In  an  action  thereon  by  a  bona  ./Ede  holder  of  interest  coupons,  it  is  no  defense  that, 
after  all  necessary  proceedings  were  had  by  the  county  to  subscribe  to  the  stock  of  a  certain 
company  and  issue  the  bonds  in  payment  therefor,  the  subscription  was  made,  without  any  far- 
ther proceedings,  to  the  stock  of  a  new  company  formed  by  the  consolidation  of  the  company 
intended  to  be  subscribed  to  and  another  company,  under  authority  of  a  law  existing  at  the 
time  the  proceedings  were  had.  (The  subscription  in  this  case  was  made  by  the  legal  repre- 
sentatives of  the  township,  and  its  mere  agents,  as  in  the  case  of  Harshman  v.  Bates  County.) 
Wilson  V,  Salamanca,*  9  Otto,  499. 

§  1225.  A  county,  under  general  authority  to  vote  stock  in  railroad  companies  and  issue 
bonds  therefor,  votes  its  subscription  to  the  stock  of  a  company,  but  before  the  bonds  are 
issued  this  company  consolidates  with  another,  forming  a  new  company,  and  the  bonds  are 
issued  to  the  new  company.  The  bonds  are  issued,  negotiable  in  form,  by  the  proper  officers, 
and  reciting  that  the  consolidation  was  made  according  to  law.  Hddj  that  bona  fide  holders 
of  these  bonds  are  entitled  to  recover  thereon  without  regard  to  the  validity  of  the  consolida- 
tion.   Washburn  v,  Cass  County,*  8  DiU.,  251. 

§  1226.  Where  a  trustee,  in  violation  of  his  trust,  purchased  with  the  trust  funds  stock  in 
a  railroad,  which,  pursuant  to  an  act  of  the  legislature,  consolidated  with  another  company, 
and  the  beneficiary,  with  knowledge  of  the  facts,  suffered  the  trustee  to  retain  the  stock,  and 
afterwards  became  instrumental  in  the  issue  and  sale  of  bonds  by  the  consolidated  company, 
held,  that  his  equity  against  the  property  of  the  consolidated  company  was  inferior  to  that  of 
a  holder  of  the  bonds.     North  Carolina  R.  Co.  v.  Drew,  3  Woods,  691. 

§  1227.  Ratification. —  A  town  was  authorized  to  issue  bonds  and  take  stock  in  a  certain 
railroad  company.  At  the  time  of  subscribing  the  company  had  no  authority  to  consolidate 
with  any  other  company,  but  after  the  subscription  and  before  the  bonds  were  issued  it  con- 
solidated with  a  new  company,  and  the  bonds  were  issued  to  the  new  company.  After  the 
consolidation,  by  a  special  act  of  the  legislature,  the  general  statutes  as  to  consolidated  com- 
panies were  extended  to  the  new  companies,  and  afterwards,  by  another  special  act,  the 
issuing  of  the  bonds  was  ratified.  In  a  suit  on  the  coupons  it  was  held  that  the  bonds  were 
valid  and  the  town  liable.    Gray  v.  Town  of  York,*  15  Blatch.,  335. 

g  1228.  Subscription  held  void.— The  *' Township  Aid  Act"  of  Missouri  provided  that,  if 
two-thirds  of  the  voters  at  an  election  should  vote  to  do  so,  the  county  court  of  the  county 
should  issue  bonds  in  behalf  of  the  township  to  the  amount  of  the  subscription.  Under 
that  law  a  township  voted  to  issue  bonds  in  a  certain  amoimt  in  aid  of  a  certain  railway. 
Between  the  time  of  the  vote  and  the  issue  of  the  bonds  by  the  county  court,  the  railroad  in 
question  was  consolidated  and  a  new  company  formed,  which,  by  the  terms  of  the  consolida- 
tion, became  entitled  to  all  the  powers,  rights  and  privileges  of  the  original  company.  The 
bonds  were  issued  by  the  county  court  to  the  new  company  by  name.  Held,  that  the  act  of 
the  county  court  in  issuing  the  bonds  to  the  new  company  was  void  without  a  new  vote  of 
the  township  to  aid  that  company,  and  that  the  authority  of  the  county  court  to  issue  the 
bonds  ceased  on  the  extinction  of  the  company  in  aid  of  which  the  town  voted  to  issue  them. 
Harshman  v.  Bates  County,  2  Otto,  569  (g§  899,  900) ;  S.  C.,*  3  Dill.,  150. 
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s 

VII.  LiMrriNG  Indebtedness. 

SuXMAXY— Rights  of  bona  fide  Jioldera;  effect  of  recitaU,  §  1229,— Prohibited  by  charter; 
potcerof  legislature^  §  1330. — Restriction  on  villages  in  taxation,  borroiving  money ,  etc, 
§1281. 

§  1229.  There  is  a  provision  in  the  constitution  of  the  state  of  Illinois  that  no  municipal 
corporation  shall  be  allowed  to  become  indebted,  in  any  manner  or  for  any  purpose,  to  an 
amount,  including  existing  indebtedness,  in  an  aggregate  exceeding  five  per  centum  on  the 
value  of  the  taxable  property  therein,  to  be  ascertained  by  the  last  assessment  for  state  and 
county  taxes  previous  to  the  incurring  of  such  indebtedness.  The  city  of  Litchfield,  under 
authority  of  an  act  of  the  legislature,  issued  bonds  to  construct  water-works,  which  raised  its 
indebtedness  beyond  the  constitutional  limit.  It  is  held  that  these  bonds  are  void,  as  legisla- 
tion could  not  confer  on  the  city  authority  to  contract  indebtedness  which  the  constitution 
prohibited  it  from  incurring.  It  is  held,  also,  that  the  last  official  assessment  for  state  and 
county  taxes  previous  to  the  issuing  of  the  bonds  is  admissible  as  against  a  bona  fide  holder 
of  the  bonds,  although  this  assessment  embraced  all  the  county  of  which  the  city  formed  a 
part,  but  from  which  could  easily  be  ascertained  the  location  and  taxable  value  of  all  prop- 
erty within  the  limits  of  the  city,  there  being  no  assessment  for  the  city  alone.  It  is  further 
held,  since  there  are  no  recitals  in  the  bonds  that  the  debts  of  the  city  were  such  as  would 
allow  the  issue  of  the  bonds,  and  none  to  that  effect  in  the  statute  and  ordinance  referred  to 
in  the  bonds,  that  no  estoppel  is  created  in  favor  of  bona  fide  holders,  from  the  acts  of  the 
city  officers  in  issuing  the  bonds,  that  the  debts  of  the  city  allow  such  issue.  Buchanan  v, 
Litchfield,  §§  1232-1236. 

§  1230.  Though  a  city  charter  prohibits  it  to  increase  its  indebtedness  beyond  a  certain  sum, 
yet  an  issue  of  bonds  to  an  amount  beyond  that  sum,  authorized  by  the  legislature,  is  valid. 
The  limitation  being  in  terms  applicable  only  to  the  city,  the  legislature  had  full  power  to  au- 
thorize the  creation  of  indebtedness  beyond  the  amount  named.  Amey  v.  Mayor,  etc.,  of 
Allegheny  City,  §§  1237-12;J9. 

^  1281.  The  provision  in  the  act  of  1867,  of  Wisconsin,  providing  that  villages  may  issue 
bonds  to  a  certain  company  named,  '*  for  such  sum  or  sums,  and  at  such  rate  of  interest,  and 
in  such  manner,  as  may  be  agreed  upon  by  and  between  the  directors  of  said  railway  com- 
psLUj  and  the  proper  officers  of  such  incorporated  village,''  is  so  far  sufficient  to  satisfy  the 
provision  in  the  state  constitution  requiring  the  legislature  to  restrict  incorporated  villages  in 
their  **  power  of  taxation,  assessment,  borrowing  money,  contracting  debts  and  loaning  their 
credit,"  as  to  make  it  a  valid  law,  since  the  constitution  does  not  specify  any  particular  mode 
in  which  the  restriction  is  to  be  made.    Long  v.  New  London,  g^  1240-1242. 

[NOTE&— See  g§  1248-1245.] 

BUCHANAN  v.  LITCHFIELD. 
(12  Otto,  278-293.     1880.) 

Error  to  XJ.  S.  Circuit  Court,  Southern  District  of  Illinois. 

Statement  of  Facts. —  The  city  of  Litchtield  issued  bonds  to  pay  for  water- 
works, and,  having  failed  to  pay  the  interest  coupons,  suit  was  brought  by 
Buchanan,  claiming  to  be  a  bona  fide  holder  of  bonds  for  value.  The  city  re- 
sisted on  the  ground  that  the  bonds  were  void,  having  been  issued  in  violation 
of  the  constitution  of  Illinois.  That  instrument  prohibited  municipal  corpora- 
tions from  incurring  debts  in  excess  of  a  certain  per  cent,  of  the  value  of  the 
taxable  property  within  their  limits.  An  act  of  1873  authorized  cities,  etc.,  to 
erect  and  maintain  a  system  of  water-works,  and  to  levy  and  collect  taxes  for 
such  purposes.  There  was  judgment  for  the  defendant.  Further  facts  appear 
in  the  opinion. 

§  1233*  Construction  of  the  constitution  of  Illinois^  article  9y  section  12. 

Opinion  by  Mr.  Justice  Harlan. 

The  first  and  most  important  of  the  certified  questions  involves  the  construc- 
tion of  the  twelfth  section  of  the  ninth  article  of  the  constitution  of  Illinois. 
The  words  employed  are  too  explicit  to  leave  any  doubt  as  to  the  object  of  the 

608 


§§1288,1284.  BONDS  — CORPORATE  SECURITIES. 

constitutional  restriction  upon  municipal  indebtedness.  The  purpose  of  its 
framers,  beyond  all  question,  was  to  withhold  from  the  legislative  department 
the  power  to  confer  upon  municipal  corporations  authority  to  incur  indebted- 
ness in  excess  of  a  prescribed  amount.  The  authority,  therefore,  conferred  by 
the  act  of  April  15,  1873,  to  incur  indebtedness  in  the  construction  and  main- 
tenance of  a  system  of  water-works,  could  have  been  lawfully  exercised  by  a 
city,  incorporated  town,  or  village,  only  when  its  liabilities,  increased  by  any 
proposed  new  indebtedness,  would  be  within  the  constitutional  limit.  No  legis- 
lation could  confer  upon  a  municipal  corporation  authority  to  contract  indebt- 
edness which  the  constitution  expressly  declared  it  should  not  be  allowed  to 
incur.  Law  v.  People,  87  III,  385 ;  Fuller  v.  City  of  Chicago,  89  id.,  282.  It 
was  proved  that  the  debt  of  the  city  of  Litchfield  on  and  before  the  Ist  of  Janu- 
ary, 1874,  exclusive  of  the  water  bonds,  was  $70,000.  If,  therefore,  it  appears, 
by  evidence,  of  which  the  city  may  rightfully  avail  itself,  as  against  a  honafde 
holder  for  value  of  the  coupons  in  suit,  that  the  bonds,  issued  January  1,  1874, 
created  an  indebtedness  in  excess  of  the  amount  to  which  municipal  indebted- 
ness is  restricted  by  the  constitution,  there  would  seem  to  be  no  escape  from 
the  conclusion  that  the  bonds  are  void  for  the  want  of  legal  authority  to  issue 
them  at  the  time  they  were  issued.  To  the  evidence  upon  which  the  city  re- 
lied as  showing  such  want  of  authority,  objections  were  interposed  by  the 
plaintiff,  who  insisted  that  it  was  not  admissible  against  him,  as  a  hona  fide 
holder  of  the  coupons  in  suit.  That  evidence  was  made  the  basis  of  important 
findings  of  fact.  Introduced  for  the  purpose  of  showing  the  value  of  taxable 
property  within  the  limits  of  the  city,  and  the  extent  of  her  indebtedness^ 
when  these  water  bonds  were  issued,  it  is  not,  in  our  opinion,  liable  to  any 
serious  objection.  It  seemed  to  be  the  best  proof  upon  those  subjects  that  the 
law  furnished. 

§  1233.  Of  what  a  purchaser  of  municipal  bonds  is  bound  to  take  notice. 

In  determining  whether  the  constitutional  limit  of  indebtedness  has  been 
exceeded  by  a  municipal  corporation,  an  inquiry  would  always  be  necessary 
as  to  the  amount  of  taxable  property  within  its  boundaries.  Such  inquiry 
would  be  solved,  not  by  information  derived  from  individual  officers  of  the 
municipality,  but  only  in  the  mode  prescribed  in  the  constitution ;  that  is,  by 
reference  to  the  last  assessment  for  state  and  county  taxes  for  the  year  preced- 
ing the  issuing  of  the  bonds.  That  test  was  applied  in  this  case.  Had  there 
been,  under  or  by  competent  legal  authority,  an  assessment  for  that  year  of 
taxable  property  within  the  city  separately  from  all  other  property  in  the  county 
or  township  to  which  the  city  belonged,  such  assessment  would  undoubtedly 
have  been  controlling.  But  there  was  no  such  official  assessment  in  fact  or  re- 
quired by  law.  There  were,  however,  official  assessments  for  state  and  county 
taxes  for  1873,  embracing  all  taxable  property  within  the  county  and  townships 
of  which  the  city  formed  a  part,  and  from  which,  in  connection  with  a  map  of 
the  city,  could  be  readily  ascertained  the  location  and  taxable  value  of  all  prop- 
erty within  the  corporate  limits  of  the  city  for  that  year.  The  purchaser  of 
the  bonds  was  certainly  bound  to  take  notice,  not  only  of  the  constitutional 
limitation  upon  municipal  indebtedness,  but  of  such  facts  as  the  authorized  of- 
ficial assessments  disclosed  concerning  the  valuation  of  taxable  property  within 
the  city  for  the  year  1873. 

§  1234.  Mode  in  which  the  indebtedness  of  a  city  can  be  ascertained. 

But  in  what  way  was  the  purchaser  to  ascertain  the  extent  of  the  city's  indebt- 
edness existing  at  the  time  the  bonds  in  question  were  issued  ?    The  extent  of  that 
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indebtedness  was  a  fact  peculiarly  within  the  knowledge  of  the  constituted  au- 
thorities of  the  city.  It  was  necessarily  left,  both  by  the  constitution  and  the 
statute  of  1873,  to  their  examination  and  determination,  under  the  constitutional 
injunction,  however,  that  no  municipal  corporation  should  exceed  the  prescribed 
amount  of  indebtedness.  It  was,  nevertheless,  a  fact  which,  so  far  as  we  are 
advised  by  the  record,  could  not  at  all  times  and  absolutely,  or  with  reasonable 
certainty,  be  ascertained  from  any  official  documents  to  which  the  public  had 
access.  A  like  difficulty,  perhaps,  would  arise  in  the  case  of  any  municipal 
corporation  possessing  the  general  power  of  raising  money,  by  taxation  and 
otherwise,  to  carry  on  local  government.  Its  liabilities  might  frequently  vary 
in  their  aggregate  amount,  and  at  particular  periods  might  be  of  different  kinds, 
some  fixed  and  absolute,  while  others  would  be  contingent  upon  events  there- 
after to  happen.  These  considerations  were,  doubtless,  present  in  the  minds  as 
well  of  those  who  framed  the  constitution  as  of  those  who  passed  the  statute 
of  1873. 

§  133 3.  Under  wJuU  ciroumstances  a  city  is  hound  in  tlie  way  of  estqppd  hy 
the  recitals  in  its  bonds. 

As,  therefore,  neither  the  constitution  nor  the  statute  prescribed  any  rule  or 
test  by  which  persons  contracting  with  municipal  corporations  should  ascertain 
the  extent  of  their  "  existing  indebtedness,"  it  would  seem  that  if  the  bonds 
in  question  had  contained  recitals  which,  upon  any  fair  construction,^  amounted 
to  a  representation  upon  the  part  of  the  constituted  authorities  of  the  city  that 
the  requirements  of  the  constitution  were  met  —  that  is,  that  the  city's  indebt- 
edness, increased  by  the  amount  of  the  bonds  in  question,  was  within  the  consti- 
tutional limit  —  then  the  city,  under  the  decisions  of  this  court,  might  have 
been  estopped  from  disputing  the  truth  of  such  representations  as  against  a 
bona  fide  holder  of  its  bonds.  The  case  might  then,  perhaps,  have  been  brought 
within  the  rule  announced  by  this  court  in  Town  of  Coloma  t>.  Eaves,  92  TJ.  S., 
484  (§§  1419-20,  infrd)^  in  which  case  we  said,  and  now  repeat,  that  "  where 
legislative  authority  has  been  given  to  a  municipality  or  to  its  officers  to  sub- 
scribe for  the  stock  of  a  railroad  company  and  to  issue  municipal  bonds  in  pay- 
ment, but  only  on  some  precedent  condition,  such  as  a  popular  vote  favoring  the 
subscription,  and  where  it  may  be  gathered  from  the  legislative  enactment  that 
the  officers  of  the  municipality  were  invested  with  power  to  decide  whether  the 
condition  precedent  has  been  complied  with,  theiT  recital  that  it  has  heen^  made 
on  the  bonds  issued  by  them  and  held  by  a  bona  fide  jpurchaser,  is  conclusive  of 
the  fact  and  binding  upon  the  municipality,  for  the  recital  is  itself  a  decision 
of  the  fact  by  the  appointed  tribunal."  So,  in  the  more  recent  case  of  Orleans 
r.  Pratt,  99  id.,  676  (§§  1363-66,  infra),  it  was  said  that  "  where  the  bonds  on 
their  face  recite  the  circumstances  which  bring  them  within  the  power j  the  cor- 
poration is  estopped  to  deny  the  truth  of  the  recital."  The  cases  cited  by 
counsel  for  the  plaintiff  do  not  assert  any  different  doctrines,  as  will  be  seen 
from  an  examination  of  those  chiefly  relied  upon.  In  Commissioners  of  Enox 
County  V.  Aspinwall,  21  How.,  539  (§§  1413-18,  infra),  which  was  a  case  of 
municipal  subscription  of  stock  in  a  railroad  company,  the  statute  upon  which 
the  subscription  there  purported  to  rest  made  the  existence  of  certain  facts  es- 
sential to  the  exercise  of  authority  to  make  the  subscription  and  issue  bonds 
therefor.  The  bonds,  upon  their  face,  however,  recited  that  they  were  issued 
in  pursuance  of  the  statute,  which  prescribed  the  conditions  precedent  to  any 
subscription,  and  therefore,  the  court  said,  they  imported  a  compliance  with  the 
law  under  which  they  were  issued.    It  was,  consequently,  ruled  that  the  pur- 
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chaser  was  not  bound  to  look  further  for  evidence  of  a  compliance  with  the 
condition  annexed  to  the  grant  of  the  power. 

In  Kenicott  v.  Supervisors,  16  Wall.,  452  (§§  1458-64,  infrd)^  the  rule  was 
thus  stated :  '^  If  an  election  or  other  fact  is  required  to  authorize  the  issue  of 
the  bonds  of  a  municipal  corporation,  and  if  the  result  of  that  election,  or  the 
existence  of  that  fact,  is  by  law  to  be  ascertained  and  declared  by  any  judge, 
oflScer  or  tribunal,  and  that  judge,  officer  or  tribunal,  on  behalf  of  the  corpo- 
ration, executes  or  issues  the  bonds,  with  a  recital  that  the  election  has  been  hdd 
or  that  the  fact  exists  or  has  taJcenplace^  this  will  be  sufficient  evidence  of  the 
fact  to  all  bona  fide  holders  of  the  bonds."  In  County  of  Moultrie  v.  Savings 
Bank,  92  U.  S.,  631  (§§  872-875,  mpra),  the  validity  of  the  bonds  there  in  suit 
was  questioned,  upon  the  ground  that  certain  precedent  conditions  imposed  by 
statute  had  not  been  complied  with.  The  bonds,  however,  recited  their  issue 
to  be  "  in  conformity  to  the  provisions  "  of  the  statute  which  gave  the  author- 
ity to  issue  them.  So,  in  Marcy  v.  Township  of  Oswego,  id.,  637,  where  the 
statute  authorizing  a  municipal  subscription,  with  the  sanction  of  three-fifths 
of  the  voters  interested,  and  the  issue  of  bonds  in  payment  thereof,  required 
particular  facts  to  exist  and  certain  acts  to  be  performed  before  the  right  to 
make  the  subscription  and  to  issue  bonds  in  discharge  thereof  could  be  exer- 
cised. The  statute  contained,  amongst  other  things,  a  proviso  to  the  effect  that 
the  amount  of  bonds  sold  by  the  township  should  not  exceed  such  a  sum  as 
would  require  a  levy  of  more  than  one  per  cent,  per  annum  on  the  taxable 
property  of  the  township  to  pay  the  yearly  interest.  It  appeared  that  the  stat- 
ute had  not,  in  some  of  these  respects,  been  complied  with ;  that  is,  that  the 
conditions  had  not  been  performed  which  the  statute  required  before  any  sub- 
scription should  be  made  or  bonds  issued.  But,  adhering  to  the  rule  announced 
in  Town  of  Coloma  v.  Eaves,  the  defense  was  overruled  in  favor  of  a  bona  fide 
holder  for  value,  because  of  the  recital  in  the  bonds  that  their  issue  was  ^^by 
virtue  of^  and  m  accorcUmce  wiihy^  the  statute,  and  "  in  pursuance  of  and  in 
accordance  with,  the  vote  of  three-fifths  of  the  legal  voters  of  the  township." 

§  1236.  Where  there  is  no  recital  the  constitutional  provision  puis  the  pur* 
chaser  upon  inquiry. 

Betuming  to  the  case  in  hand,  it  will  be  observed  that  the  bonds  issued  by 
the  city  of  Litchfield  contain  no  recital  whatever  of  the  circumstances  which^ 
tinder  the  constitution  of  the  state,  must  have  existed  before  the  city  could 
legally  incur  the  indebtedness  for  which  the  bonds  were  issued.  They  purport^ 
it  is  true,  to  be  issued  under  fhe  authority  of  the  act  of  April  15,  1873,  and  ia 
pursuance  of  the  ordinance  of  the  city  based  upon  that  statute.  But  that  stat* 
ute  does  not  expressly  restrict  the  exercise  of  the  power  to  erect  and  maintain 
a  system  of  water-wolrks  to  cases  in  which  the  aggregate  indebtedness'  of  the 
city  was  within  the  limit  which  the  constitution  declared  no  municipal  corpo- 
ration should  exceed.  'Sot  does  the  city  ordinance  recite  or  state,  even  in  gen- 
eral terms,  that  the  proposed  indebtedness  was  incurred  in  pursuance  of  or  in. 
accordance  with  the  constitution  of  the  state,  or  under  the  circumstances  which 
permitted  the  issue  of  the  bonds.  Consequently,  a  recital  that  the  bonds  were 
issued  under  the  authority  of  the  statute,  and  in  pursuance  of  the  city  ordi- 
nance, did  not  necessarily  import  a  compliance  with  the  constitution.  Had  the 
bonds  made  the  additional  recital  that  they  were  issued  in  accordance  with  the 
constitution,  or  had  the  ordinance  stated,  in  any  form,  that  the  proposed  in- 
debtedness was  within  the  constitutional  limit,  or  had  the  statute  restricted  the 

exercise  of  the  authority  therein  conferred  to  those  municipal  corporations 
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whose  indebtedness  did  not,  at  the  time,  exceed  the  constitutional  limit,  there 
would  have  been  ground  for  holding  that  the  city  could  not,  as  against  the 
plaintiff,  dispute  the  fair  inference  to  be  drawn,  from  such  recital  or  statement,, 
as  to  the  extent  of  its  existing  indebtedness.  Any  different  conclusion  from 
that  indicated  would  extend  the  doctrines  of  this  court  upon  the  subject  of 
municipal  bonds  farther  than  would  be  consistent  with  reason  and  sound  policy, 
and  farther  than  we  are  now  willing  to  go.  The  present  action  cannot  be 
maintained,  unless  we  should  hold  that  the  mere  fact  that  the  bonds  were  issued,, 
without  any  recitals  of  the  circumstances  bringing  them  within  the  limit  fixed 
by  the  constitution,  was,  in  itself,  conclusive  proof,  in  favor  of  a  hona  fide 
holder,  that  the  circumstances  existed  which  authorized  them  to  be  issued. 
We  cannot  so  hold. 

Our  attention  is  called  by  counsel  to  the  exceeding  hardship  of  this  case  upon 
those  whose  money,  it  is  alleged,  has  supplied  the  city  of  Litchfield  with  a 
system  of  water-works,  the  benefits  of  which  are  daily  enjoyed  by  its  inhabit- 
ants. The  defense  is  characterized  as  fraudulent  and  dishonest.  Waiving  all 
considerations  of  the  case  in  its  moral  aspects,  it  is  only  necessary  to  say  that 
the  settled  principles  of  law  cannot,  with  safety  to  the  public,  be  disregarded 
in  order  to  remedy  the  hardships  of  special  cases.  Whether  the  city  is  under  a 
legal  obligation  to  make  restitution  of  the  money,  obtained  without  authority  of 
law,  that  is,  to  refund  to  the  proper  party  or  parties  such  sums  as  were  actually 
received  by  its  authorized  agents  or  officers  upon  the  sale  of  the  bonds,  is  not  a 
question  arising  in  the  present  action,  which  is  only  for  the  recovery  of  the 
stipulated  interest  upon  such  bonds.  Upon  this  point  it  is  not  proper  at  this^ 
time,  or  in  this  form  of  action,  to  express  an  opinion.  What  we  have  said 
constitutes  a  sufficient  answer  to  all  of  the  questions  certified  to  us,  and  re* 

quires  an  affirmance  of  the  judgment. 

JvdgmerkJb  affirmed. 

AMEY  v.  THE  MAYOR,  ETC.,  OF  ALLEGHENY  CITY. 

(24  Howard,  864-376.    1860.) 

Cebtificatb  of  Division  from  TJ.  S.  Circuit  Court,  Western  District  of  Penn- 
sylvania. 

Opinion  by  Me.  Justice  Wayne. 

Statement  of  Facts. —  This  case  has  been  sent  to  this  court  on  a  certificate 
of  division  of  opinion  between  the  judges  of  the  circuit  court  for  the  western 
district  of  Pennsylvania.  The  plaintiff  has  sued  the  mayor  and  aldermen  and 
citizens. of  Allegheny  City,  in  actions  of  debt,  upon  several  coupons  of  bonds 
which  were  issued  by  that  corporation,  and  made  payable  to  the  Ohio  &  Penn- 
sylvania Railroad  Company  in  payment  for  two  subscriptions  of  $200,000  each 
to  the  stock  of  the  latter.  It  was  agreed  by  the  parties  upon  the  trial  of  the 
cause  to  submit  it  for  the  opinion  of  the  court  upon  a  statement  in  the  nature 
of  a  special  verdict,  and  that  verdicts  upon  the  coupons  should  be  entered  ac- 
cordingly. The  judges,  however,  in  their  consideration  of  the  case,  differed 
in  opinion  on  the  following  points:  "  Whether  the  several  acts  of  assembly 
recited  in  the  case  stated  conferred  any  authority  on  the  corporation  of  the 
city  of  Allegheny  to  issue  bonds  with  coupons,  as  had  been  done,  or  whether 
the  same  are  altogether  null  and  void,  by  reason  of  such  want  of  authority,  or 
for  any  other  irregularity  connected  with  their  issue." 

It  is  admitted  that  the  bonds  were  issued  and  delivered  in  payment  for  sub- 
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scriptions  of  stock  to  the  Ohio  &  Pennsylvania  Railroad  Company ;  that  they 
were  made  payable  to  that  company  or  its  order;  that  the  company  had  nego- 
tiated them  to  raise  funds  to  construct  the  road,  and  that  the  road  had  been 
completed  in  conformity  with  the  conditions  of  the  subscriptions  of  the  de- 
fendants. The  parties  agree  that  the  subscriptions  had  been  made  by  the  au- 
thority of  acts  of  the  legislature  of  the  state  of  Pennsylvania,  in  conformity 
with  the  charter  of  the  railroad  company,  and  were  intended  to  be  in  pursu- 
ance of  resolutions  and  ordinances  of  the  select  and  common  councils  of  the 
city  of  Allegheny.  The  mayor  was  first  instructed  to  subscribe  for  four  thou- 
sand shares  of  the  capital  stock  of  the  Ohio  &  Pennsylvania  Railroad  Com- 
pany, to  be  paid  for  in  bonds,  with  coupons  attached  for  interest,  payable 
semi-annually,  the  bonds  having  twenty-five  years  to  run.  The  railroad  agreed 
to  pay  the  interest  upon  the  bonds  until  the  completion  of  the  road,  or  so 
much  of  it  as  may  be  adequate  to  pay  the  interest,  and  that  the  proceeds  of 
the  bonds  were  to  be  applied  to  the  construction  of  the  road  from  the  city  of 
Allegheny  to  the  mouth  of  the  Big  Beaver  river,  about  twenty-five  miles.  And 
to  secare  the  city  and  the  bondholders,  it  was  stipulated,  in  addition  to  the 
legal  obligations  incurred  in  making  the  subscriptions,  that  the  stock,  with  the 
interest,  earnings  and  dividends  of  the  road,  should  be  pledged  to  pay  the  in- 
terest, and  finally  to  redeem  the  bonds.  Accordingly  two  hundred  bonds  of 
$1,000  were  prepared,  and  were  delivered  to  the  railroad  company  on  the  1st 
of  January,  1850,  and  the  city  at  the  same  time  received  a  certificate  of  four 
thousand  shares.  The  coupons  now  sued  upon  were  a  part  of  those  which 
were  attached  to  those  bonds. 

The  second  subscription  was  made  in  virtue  of  another  act  of  the  assembly 
of  Pennsylvania,  and  in  compliance  with  a  resolution  of  the  city,  dated  June 
19,  1852.  That  act  authorized  the  city  to  increase  its  subscription  to  the  capi- 
tal, stock  of  the  railroad  company,  to  any  amount  not  exceeding  its  first  sub- 
scription, iipon  tJie  latoa  and  conditions  lohich  had  heen* prescribed  for  the  first; 
but  it  restrained  the  city  from  making  an  issae  of  bonds  of  a  less  denomina- 
tion than  $100.  The  act  also  exempts  the  stock  from  the  payment  of  any 
tax  in  consequence  of  the  payment  of  any  interest  to  stockholders,  until  the 
net  earnings  of  the  company  shall  realize  six  per  cent,  per  annum  on  the  capi- 
tal stock.  The  city  authorities  passed  an  ordinance  for  this  additional  sub- 
scription, but  it  was  not  published  in  compliance  with  the  charter  of  the  city, 
nor  was  it  recorded  in  the  manner  which  it  is  said  the  charter  requires  the 
city  ordinances  to  be.'  For  those  neglects  it  is  said  the  ordinance  was  null  and 
void,  and  that  the  city  had  not  the  power  to  make  the  second  subscription 
under  the  act  of  the  legislature.  But  the  city  bonds  were  issued,  and  the  sub- 
scription was  made.  It  is  also  objected  that  the  ordinance  was  indorsed  upon 
the  bonds,  without  any  proviso  requiring  the  railroad  company  to  pay  the  in- 
terest upon  them  according  to  its  stipulation.  But  it  is  admitted  that  the 
road  was  built  first  from  the  city  to  the  Big  Beaver  river,  and  afterwards 
completed  to  its  termination  on  the  western  border  of  Ohio,  and  thence  to 
Chicago. 

The  city  continues  to  hold  its  stock  in  the  railroad  company.    It  has  received 

five  dividends  from  the  company  —  one  of  $14,000,  another  of  $16,000,  another 

of  $12,000  —  which  were  retained  by  the  company  by  the  consent  of  the  city, 

and  had  been  appropriated  to  the  payment  of  the  coupons  for  interest,  and 

that  $4,000  of  those  dividends  had  been  paid  in  cash  and  others  in  stock. 

Prior  to  the  city's  second  subscription,  it  appears  that  the  debt  of  the  city  had 
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become  $500,000,  the  limit  prescribed  by  an  act  of  the  legislature.  That  act 
is,  "  that  it  shoald  not  be  lawf al  for  the  councils  of  the  city,  either  directly  or 
indirectly,  by  bonds  or  certificates  of  loan  of  indebtedness,  or  by  virtue  of  any 
contract,  or  by  any  means  or  device  whatsoever,  to  increase  its  indebtedness  to 
a  sum  which,  added  to  the  existing  debt,  shall  exceed  $500,000,  exclusive  of 
the  subscription  of  $200,000  to  the  Ohio  &  Pennsylvania  Kailroad  Company." 
It  is  admitted,  also,  that  the  stock  of  the  city  in  the  railroad  company  had 
been  voted  at  all  elections  of  it  by  order  of  the  city,  except  in  a  single  instance, 
when  the  city  refused  to  vote.  The  city  was  incorporated  on  the  11th  April, 
1840,  with  all  the  powers  and  authorities  then  vested  by  law  in  the  select  and 
common  councils  of  the  city  of  Philadelphia.  We  have  given  the  agreed  case 
of  the  parties  in  every  particular  in  any  way  bearing  upon  the  points  about 
which  the  judges  in  the  court  below  were  divided  in  opinion,  and  will  now 
consider  them. 

§  1337.  Statutes  construed  to  authorize  a  city  to  issue  its  honds  for  railroad 
stock. 

The  subscriptions  of  the  defendants  were  made  under  the  acts  of  the  5th 
April,  1849,  and  that  of  the  14th  April,  1852.  The  first  permitted  a  subscrip- 
tion of  $200,000,  to  be  paid  for  by  "  certificates  of  loan."  The  second  per- 
mitted the  increase  of  it,  to  an  amount  not  exceeding  the  first,  without,  however, 
having  altered  the  manner  in  which  the  corporate  credit  of  the  city  was  to  be 
used  for  the  payment  of  the  second  subscription.  We  infer  from  the  words  of 
the  act,  and  do  not  see  how  it  can  be  otherwise,  that  it  was  to  be  paid  for  by 
the  saTM  certificates  of  indebtedness  which  the  legislature  had  directed  to  be  is- 
sued and  used  for  the  payment  of  the  first  subscription.  The  act  is,  "  that  the 
city  of  Allegheny  is  hereby  authorized  to  increase  its  subscription  to  the  capi- 
tal stock  of  the  said  Ohio  &  Pennsylvania  Bailroad  Company  to  any  amount 
not  exceeding  the  subscription  heretofore  made  by  the  said  city,  upon  the  terms 
and  conditions  prescribed  in  regard  to  said  previous  subscription;  provided  no 
bond  for  the  payment  of  the  subscription  shall  be  issued  of  a  less  denomination 
than  $100."  This  proviso  is  merely  an  inhibition  upon  the  city  to  use  for  the 
payment  of  the  subscription  any  certificate  of  indebtedness  less  than  $100 ;  and 
the  words  '*  no  bond  for  the  payment  of  the  subscription  shall  be  issued,"  when 
considered  in  connection  with  the  act  authorizing  the  second  subscription,  that 
it  should  be  made  ^'  upon  the  same  terms  and  conditions  of  the  first,"  cannot  be 
interpreted  into  a  permission  or  direction  of  the  legislature  that  the  city  might 
use  in  payment  for  the  stock  any  other  legal  or  commercial  iiistrument  than 
^*  certificates  of  loan?^  Such  certificates  are  well  and  distinctly  known  and  rec- 
ognized in  the  usages  and  business  of  lending  and  borrowing  money,  in  the 
transactions  of  commerce,  aJso,  and  for  raising  money  upon  the  contract  in 
them  for  industrial  enterprises  and  internal  improvements.  They  were  formerly 
more  generally  known  than  otherwise  as  '' certificates  of  loan,"  with  certificates 
ior  interest  attached,  payable  to  the  bearer  at  particular  times  within  the  year,  at 
some  particular  place,  being  a  part  of  the  contract,  from  which  they  must  be 
cut  off  to  be  presented  for  payment.  But  now,  in  their  use,  they '  are  called 
bonds,  with  coupons  for  interest  —  a  coupon  bond  — coupon  being  the  interest 
payable  separable  from  the  certificate  of  loan,  for  the  purpose  of  receiving  it. 
But  neither  the  instrument  nor  coupon  has  any  of  the  legal  characteristics  of  a 
bond,  either  with  or  without  a  penalty,  though  both  are  written  acknowledg- 
ments for  the  payment  of  a  debt. 

Such  certificates  of  loan  have  been  resorted  to  for  many  years  in  the  United 
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States  to  raise  money  for  internal  improvements.  They  were  as  well  known 
and  used  in  Pennsylvania  as  elsewhere,  and  were  permitted  to  be  issued  in  that 
state,  by  just  such  enactments  as  those  which  authorized  the  city  of  Allegheny 
to  subscribe  to  the  capital  stock  of  the  Ohio  &  Pennsylvania  Railroad  Com- 
pany. Such  an  issue  was  applicable  to  the  subject  matter  of  legislation.  The 
city  solicited  the  state  to  be  allowed  to  make  the  subscriptions.  It  was  the 
policy  of  the  state  to  grant  the  application.  The  subscriptions  were  made 
under  the  act  of  the  5th  April,  1849,  and  that  of  the  14th  April,  1852.  The 
first  permits  a  subscription  of  $200,000,  which  was  to  be  paid  for  by  certificates 
of  loan.  The  act  of  the  14th  April,  1852,  allowed  the  increase  of  the  subscrip- 
tion to  an  amount  not  exceeding  the  first,  upon  the  same  terms  and  conditions* 
It  was  the  understanding  of  the  legislature,  of  the  city,  and  of  the  railroad 
company,  that  the  subscriptions  were  to  be  paid  for  by  the  corporate  credit  of 
the  city  by  the  issue  of  "  certificates  of  loan."  That  appears  from  the  act  of 
1849,  authorizing  it,  before  the  subscription  was  in  fact  made.  The  act  pro- 
vides, in  anticipation  of  its  being  done,  that  the  certificates  of  loan  which  shall 
hereafter  be  issued  by  the  city  of  Allegheny  in  payment  of  any  subscription  to 
the  Ohio  &  Pennsylvania  Eailroad  Company,  were  to  be  exempt  from  all  taxa- 
tion, except  for  state  purposes.  The  railroad  company  took  from  the  city  cer- 
tificates of  loan  in  payment  of  the  subscriptions,  sold  them  as  such,  and  with 
the  money  built  the  road.  Such  a  concurrence  of  contemporaneous  action  by 
all  the  parties  interested  in  the  subject  matter  of  legislation  proves  that  it  was 
the  intention  of  the  legislature  that  the  authority  given  to  the  city  to  make 
the  subscriptions  to  the  railroad  company  had  been  carried  out  just  as  it  was 
meant  to  have  been. 

We  answer,  therefore,  that  the  several  acts  of  assembly  stated  in  the  agreed 
case  did  confer  authority  on  the  corporation  of  the  city  of  Allegheny  to 
issue  certificates  of  loan,  otherwise  bonds  with  coupons,  as  was  done,  to  pay  for 
its  first  and  second  subscriptions  to  the  capital  stock  of  the  Ohio  &  Pennsyl- 
vania Railroad  Company.  We  will  now  inquire  whether  the  bonds  or  certifi- 
cates of  loan  which  were  issued  are  null  and  void  ''for  any  irregularity 
connected  with  their  issue."  It  is  said  there  were  two  irregularities  which 
made  them  so.  The  first  is  that  the  debt  of  the  citv  had  reached  its  limit  of 
$500,000  prior  to  the  second  subscription.  The  second  is,  that  the  city  ordi- 
nance authorizing  the  issue  for  the  payment  of  the  subscriptions  was  null  and 
void,  from  not  having  been  published  in  conformity  with  the  charter  of  the 
city. 

§  1 238*  Where  a  corporatian  is  by  law  limited  to  a  certain  amount  of  debty 
a  later  statute  may  repeal  pro  tanto  that  Uviitation  and  authorize  further  debts. 

The  first  objection  depends  upon  the  proper  construction  of  the  act  of 
8th  May,  1850,  section  4,  in  connection  with  the  act  of  the  14th  April,  1852» 
which  authorized  the  second  subscription.  The  first  declares  that  the  indebted- 
ness of  the  city  should  not  be  made  to  exceed  $500,000,  exclusive  of  the  sub- 
scription of  $200,000  to  the  railroad  company;  and  it  is  urged  that  the  act  of 
14th  Aprils  1852,  though  it  authorizes  the  city  to  make  a  second  subscription 
of  $200,000,  does  not  permit  the  city  to  increase  its  debt  to  a  larger  sum  than 
$700,000,  to  which  it  was  limited  by  the  first  act  of  1850.  The  objection  has 
risen  from  a  misconception  of  the  fourth  section  of  the  act  of  1850.  It  pro- 
vides that  it  shall  not  be  lawf  ul/br  the  councils  of  the  dty  of  Allegheny y  either 
directly  or  indirectly,  or  by  bonds,  certificates  or  loans,  or  of  indebtedness,  or 
by  virtue  of  any  contract,  or  by  any  other  means  or  device  whatsoever,  to  in- 
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crease  the  indebtedness  of  the  said  city,  in  a  snm  which,  added  to  the  existing 
debt,  shall,  taken  together,  exceed  $500,000,  exclusive  of  the  subscription  of 
^00,000  to  the  Pennsylvania  Railroad  Company;  meaning,  obvionsly,  that  no 
imaiMse  of  debt  should  be  made  by  the  councils  beyond  the  sum  of  $500,000, 
but  not  uit^nding  that  the  legislature  might  not  authorize  an  increase  of  it  be- 
yond that  amount,  as  it  had  previously  done  by  authorizing  the  first  subscrip- 
tion to  the  railroftd  company.  The  same  political  power  which  allowed  the 
first  subscription  could^  at  a  succeeding  session  of  the  legislature,  give  authority 
to  the  city  to  make  a  second.  Such  authority  was  given  by  the  act  of  the  14th 
April,  1852.  The  city  councils  could  not  under  its  charter  have  made  either 
the  first  or  second  subscription  without  authority  from  the  legislature,  Imt  hy 
its  chaj'ter  it  could  contract  debts  for  the  purposes  of  its  inoorporation,  to  a  larger 
amount  than  $500,000.  When,  then,  the  legislature  was  called  upon  to  author- 
ize the  city  to  make  the  first  subscription,  increasing  its  indebtedness  $200,000 
beyond  what  the  city  might  have  owed  then  for  other  purposes,  it  was  thought 
prudent,  as  well  for  the  protection  of  the  citizens  of  Allegheny  as  for  those 
who  might  purchase  these  certificates  of  stock  with  coupons,  to  declare  that 
the  councils  of  the  city  should  not  thereafter,  by  virtue  of  their  charter  author- 
ity to  contract  debts^  by  any  device  whatever,  increase  its  amount  to  more  than^ 
$500,000.  And  as  it  has  turned  out,  judging  from  the  attitude  of  the  mayor, 
aldermen  and  citizens  of  Allegheny  in  this  suit,  it  must  be  admitted  to  have 
been  upon  the  part  of  the  legislature  of  Pennsylvania  a  very  commendable 
precautionary  act  of  legislation. 

§  1239«  A  formality  required  for  the  ordinary  legislation  of  a  dty  hy  its 
charter  does  not  attach  to  proceedings  authorized  by  special  act. 

Having  thus  disposed  of  the  first  irregularity  imputed  to  the  councils  of  Al- 
legheny, in  making  their  issue  for  the  payment  of  the  second  subscription,  we 
proceed  to  the  second. 

It  is,  that  the  ordinance  of  the  city  directing  the  issue  for  the  payment  of 
the  second  subscription  had  not  been  recorded  within  thirty  days.  It  is  ad- 
mitted in  the  stated  case  that  it  had  not  been.  By  the  eighth  section  of  the 
charter  of  the  city  of  Allegheny,  it  is  provided  that,  in  order  that  a  knowledge 
of  the  laws,  ordinances,  regulations  and  constitutions  of  the  city  authorized  by 
the  seventh  section  of  the  charter  may  at  all  times  be  had  and  obtained,  and 
the  publications  thereof  at  all  times  be  known  and  ascertained,  such  and  so 
many  of  them  as  shall  not  be  published  in  one  or  more  of  the  public  newspa- 
pers published  in  the  city,  or  in  such  other  way  as  the  select  and  common 
councils  may  direct,  within  fifteen  days  after  these  laws  severally  passed,  etc., 
etc.,  and  also  recorded  in  the  office  for  the  recording  of  deeds,  etc.,  etc.,  etc., 
within  thirty  days  after  these  laws  passed,  etc.,  etc.,  shall  be  null  and  void. 
Now,  it  does  not  require  a  very  careful  examination  of  the  section  to  deter- 
mine that  it  can  have  no  bearing  upon  the  ordinance  directing  the  issue  for  the 
payment  of  the  second  subscription  of  the  city  to  the  Ohio  &  Pennsylvania 
Railroad  Company,  for  in  terms  it  is  only  applicable  to  ordinances,  etc.,  author- 
ized by  the  seventh  section  of  the  charter^  and  that  did  not  permit  such  a  subscript 
tion  to  be  made  and  paid  for  by  the  city  stock,  as  the  ordinance  for  that  purpose 
was  intended.  It  could  only  be  made  by  the  authority  of  the  legislature  In 
other  words,  the  legislature  enlarged  the  powers  of  the  councils  of  Allegheny, 
to  do  what  it  could  not  do  by  charter.  Besides,  if  the  section  was  not  limited 
to  such  ordinances,  etc.,  as  are  authorized  by  tJie  seventh  section  of  the  cluirter^ 
and  those  words  were  not  in  it,  it  could  have  no  application  to  an  ordinance  of 
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the  city  passed  for  a  special  purpose  to  carry  out  an  act  of  the  legislature,  oat- 
side  of  the  charter,  as  was  the  case  here.  We  have  determined  that  the  acts 
of  the  legislature  have  been  carried  out  by  the  city  in  the  way  they  should  have 
been  done.  Neither  the  ordinance,  nor  the  stock  issued  by  the  city,  are  defi- 
cient in  any  substantial  particular.  The  latter  has  every  formality  of  the  cor- 
poration to  give  them  currency.  They  were  circulated  for  ten  years,  and  were 
constantly  acknowledged  by  the  city,  as  its  bonds,  for  the  purposes  for  which 
they  were  issued.  They  are  now  in  the  hands  of  fewa^/^fo  transferees,  to  whom 
they  must  be  paid  according  to  their  terms.  It  would  be  inequitable  if  the 
city  could  repudiate  them  at  all,  and  more  especially,  if  that  were  allowed  to 
be  done  upon  the  ground  of  any  fault  in  the  corporation  in  their  issue.  But 
we  will  not  enlarge  further  upon  the  case.  The  points  of  objection  of  which 
we  have  treated  have  already  been  before  this  court  in  several  cases,  and  they 
are  worthy  of  perusal.  See  the  cases  of  The  Commissioners  of  Enox  County  v. 
Wallace,  21  How.,  646;  Zabriskie  v.  Cleveland,  Columbus  &  Cincinnati  R.  Co., 
23  How.,  381. 

We  have  not,  in  our  treatment  of  this  certified  division  of  opinion,  discussed 
that  position  of  the  learned  counsel  who  argued  it  for  the  defendant,  that  the 
acts  of  the  legislature  of  Pennsylvania,  authorizing  the  issue  of  the  certificates 
of  loan,  were  unconstitutional.  Agreeing  with  him  in  the  main,  as  to  the 
foundations  upon  which  the  correctness  of  legislation  should  be  tested,  and  the 
objects  for  which  it  ought  to  be  approved,  we  cannot,  with  the  respect  which 
we  have  for  the  judiciary  of  his  state,  discuss  the  imputed  unconstitutionality 
of  the  acts  upon  which  the  subscriptions  were  made  to  the  Ohio  &  Pennsyl- 
vania Railroad  Company ;  it  having  been  repeatedly  decided  by  the  judges  of 
the  courts  of  Pennsylvania,  including  its  supreme  court,  that  acts  for  the  same 
purposes  as  those  are,  which  we  have  been  considering,  were  constitutional 
We  shall  order  it  to  be  certified  that  the  issue  of  bonds  with  coupons,  in  the 
case  stated,  are  not  null  and  void,  but  that  it  was  done  under  the  authority  of 
constitutional  acts  of  the  state  of  Pennsylvania,  in  the  case  stated ;  and  further, 
that  they  are  not  null  and  void  for  any  irregularity  connected  with  that  issue 
by  the  city  of  Allegheny. 

LONG  V.  NEVy  LONDON. 
(Circuit  Court  for  WisconBin:  9  Bissell,  589-54d.    1880.) 

Opinion  by  Dyer,  J. 

Statement  op  Facts. —  This  is  a  suit  upon  municipal  bonds,  issued  by  the 
village  of  New  London,  March  11, 1872,  in  aid  of  the  Green  Bay  &  Lake  Pepin 
Bail  way.  No  question  is  made  as  to  the  liability  of  the  defendant  city,  if  the 
bonds  were  valid  obligations  against  the  village.  The  amount  of  the  bonds 
and  coupons  in  suit  is  about  $6,500,  besides  interest. «  The  complaint  is  de- 
murred to,  and  two  grounds  of  demurrer  are  urged:  1.  That  the  act  of  the 
legislature  of  this^  state,  under  which  the  bonds  were  issued,  did  not  apply  to 
the  village  of  New  London,  nor  authorize  that  municipality  to  issue  bonds  in 
aid  of  a  railroad.  2.  That  the  act  under  which  the  bonds  were  issued  is 
unconstitutional  and  void,  and  therefore  conferred  no  power  to  issue  the  bonds. 

The  complaint  is  in  the  usual  form  except  that  in  each  count  the  bond 
counted  on  is  set  out  in  hcec  verba.  No  question  is  made  that  the  railroad  to 
aid  in  the  construction  of  which  the  bonds  were  issued  was  duly  located  to  ran 
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through  the  county  in  which  the  village  (now  city)  of  'New  London  is  situated, 
and  has  been  so  constructed. 

The  act  of  the  legislature  under  which  the  bonds  were  issued  is  chapter  93 
of  Private  and  Local  Laws  of  Wisconsin  for  1867,  and,  to  distinguish  it 
from  other  statutes  important  to  notice,  it  may  be  designated  as  the  enabling 
act.  No  objection  is  made  to  the  bonds  in  respect  to  their  terms,  form  and 
mode  of  execution,  nor  is  it  claimed  that  there  was  any  irregularity  in  the  pro- 
ceedings of  the  municipality  preliminary  to  the  issuance  of  the  bonds.  Section 
1  of  the  enabling  act  provides  that:  '^  It  shall  be  lawful  for  any  county,  through 
any  portion  of  which  any  part  of  the  Q-reen  Bay  &  Lake  Pepin  Railway  shall 
run,  or  any  town  or  incorporated  city  or  village  in  such  county,  to  issue  and 
deliver  to  said  company  its  bonds,  payable  to  such  person  or  persons,  trustees 
or  corporation,  or  to  said  company,  at  such  time,  for  such  sum  or  sums,  at  such 
rate  of  interest,  transferable  by  general  or  special  indorsement  or  by  delivery, 
aad  in  such  manner  as  may  be  agreed  .upon  by  and  between  the  directors  of 
said  railway  company,  and  the  proper  officers  of  such  county,  town,  incorpo- 
rated city  or  village,  as  hereinafter  provided,  and  to  receive  in  exchange  for 
such  bonds  the  stock  or  bonds  of  said  railway  company,  in  such  manner  as 
shall  be  agreed  upon  by  and  between  the  directors  of  said  railway  company 
and  the  proper  officers  of  such  county,  town,  incorporated  city  or  village,  as 
hereinafter  provided." 

The  act  further  provides  for  a  proposition  from  the  railway  company  for  an 
exchange  of  stock  for  bonds  as  the  basis  of  proceedings  preliminary  to  the 
issuance  of  bonds,  and  for  submission  of  the  proposition  to  the  voters  of  the 
city,  town  or  village,  for  acceptance  or  rejection,  and  also  prescribes  the  manner 
in  which  bonds  may  be  executed  and  issued. 

By  chapter  604  of  Private  and  Local  Laws  of  Wisconsin  of  1868,  the  village 
of  New  London  was  incorporated.  This  act  of  incorporation  was  subsequently 
amended,  the  amendatory  act  being  chapter  362  of  Private  and  Local  Laws  of 
1869;  and  again,  in  1870,  an  act  was  passed  reducing  the  act  incorporating  the 
village  and  the  amendatory  act  of  1869  into  one  act,  and  amending  the  same. 
See  Private  and  Local  Laws  of  1870,  chapter  485.  In  neither  of  these  acts 
nnder  which  the  village  of  New  London  came  into  existence  is  there  any  pro- 
vision giving  to  the  municipality  authority  to  issue  the  bonds  in  question.  By 
chapter  162  of  Private  and  Local  Laws  of  1877,  the  city  of  New  London  was 
incorporated,  and  embraced  within  its  boundaries,  as  prescribed  in  the  act,  the 
same  district  of  country  that  was  included  within  the  limits  of  the  village,  and 
in  this  act  there  appears  to  be  no  authority  given  to  the  city  to  issue  bonds  in 
aid  of  the  Green  Bay  &  Lake  Pepin  Railway. 

It  should  be  added  as  part  of  the  history  of  legislation  touching  the  bonds 
in  question,  that,  in  1878,  the  legislature  passed  an  act  to  authorize  the  common 
council  of  the  city  of  New  London  to  borrow  money  from  the  commissioners 
of  school  and  university  lands  of  the  state,  upon  certain  terms  prescribed  in 
the  act,  by  means  of  which  loan  the  city  might  be  enabled  to  compromise  the 
indebtedness  previously  incurred  by  the  village,  but  the  fifth  section  of  the  act 
provided  that  nothing  therein  contained  should  be  construed  as  a  recognition 
of  the  validity  of  the  instruments  issued  as  bonds  of  the  village  of  New  Lon- 
don. The  act  referred  to  is  chapter  118  of  Laws  of  Wisconsin  for  1878;  and 
an  act  amendatory  thereof  is  to  be  found  in  chapter  340  of  the  General  Laws 
of  the  state  for  the  same  year.  Thus  it  will  be  seen  that  the  act  under  which 
the  bonds  were  issued  was  passed  in  1867,  and  before  either  the  village  or  city 
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of  !N"ew  London  came  into  existence ;  that  the  village  was  incorporated  in  1868 ; 
that  the  bonds  were  issued  in  1872,  and  that  the  city  was  incorporated  in 
1877.  And  upon  these  facts  and  this  state  of  legislation,  in  connection  with 
certain  provisions  contained  in  the  charters  of  the  village  and  city,  it  is  con- 
tended that  the  village  had  no  legislative  authority  to  issue  the  bonds. 

§  1240.  An  act  enabling  cities  on  the  line  of  a  certain  railway  to  subscribe 
and  issue  bonds,  etc.,  applies  to  a  vHUu/e  or  city  thereafter  incorporated. 

It  may  first  be  observed  that  the  voters  and  the  authorities  of  the  village,  by 
their  action  under  the  enabling  act  of  1867,  construed  and  treated  it  as  author- 
izing  them  to  issue  the  bonds  in  suit  and  as  applicable  to  the  village,  although 
it  did  not  exist  as  a  municipality  when  the  act  was  passed.  And  we  are  of  the 
opinion  that  the  act  is  so  far  prospective  in  its  language  and  intent  that  under 
it  not  only  could  a  city  or  village  then  existing  issue  its  bonds  for  the  purposes 
specified,  but  any  city^  or  village  thereafter  incorporated  in  any  county  through 
which  the  railway  should  run,  might,  if  it  saw  fit,  avail  itself  of  the  right  and 
authority  conferred  b}*^  the  act  to  incur  indebtedness  in  aid  of  such  railway.  It 
is  true,  the  act  does  not  in  terms  specify  cities  and  villages  then  and  thereafter 
existing,  but  its  language  and  import  are  nevertheless  very  general  and  com- 
prehensive. It  provides  that  it  shall  be  lawful  for  any  incorporated  city  or 
village  in  any  county,  through  any  portion  of  which  any  part  of  the  Green 
Bay  &  Lake  Pepin  Railway  shall  run^  to  issue  and  deliver  bonds  in  accordance 
with  the  terms  of  the  act.  It  would  not,  we  think,  be  consonant  with  rules  of 
sound  construction,  to  limit  thd  application  of  this  language  to  municipalities 
existing  at  the  time  of  the  passage  of  the  act.  And  especially  does  it  seem  un- 
reasonable to  give  the  benefit  of  such  a  construction  to  a  municipality  which 
has  acted  under  the  statute,  and  caused  its  obligations  to  be  issued  and  to  pass 
into  the  hands  of  innocent  third  parties,  thereby  adopting  the  statute  as  its  let- 
ter of  authority  so  to  act.  But  it  is  claimed  that  certain  provisions  in  the  char- 
ters of  the  village  and  city  of  New  London  are  so  repugnant  to  the  general 
provisions  of  the  act  of  1867  as  to  operate  as  a  repeal  of  those  provisions  so 
far  as  they  might  otherwise  be  applicable  to  those  municipalities,  or  either  of 
them.  And  attention  is  called  to  a  section  which  appears  in  the  various  acts 
incorporating  the  village  and  city,  which  provides  that  "  no  general  law  of  this 
state,  contravening  the  provisions  of  this  act,  shall  be  considered  as  repealing, 
amending  or  modifying  the  same,  unless  such  purpose  be  expressly  set  forth  in 
such  law."  But  this  clearly  has  reference  to  a  general  law  that  might  be  passed 
in  the  future,  and  not  to  one  previously  passed  and  then  in  force. 

§  1241.  A  limitation  in  tlie  charter  of  a  vilUtge,  forbidding  it  to  borrow 
money,  etc,,  does  not  apply  to  the  issuance  of  bonds  in  aid  of  a  railway  under  a 
prior  enahling  act. 

Again,  our  attention  has  been  directed  to  section  2  of  chapter  7  of  the 
amended  charter  of  the  village  of  New  London  (chapter  485,  Private  &  Local 
Laws  of  Wis.,  1870),  which  forbids  the  village  to  borrow  money,  and  provides 
that  it  shall  not  be  liable  to  pay  money  borrowed,  and  shall  not  incur  any  debt 
or  liability,  in  any  year,  greater  than  the  amount  of  tax  allowed  by  the  act  to 
be  raised  in  the  year  in  which  such  debt  or  liability  should  be  incurred.  This, 
it  is  true,  constitutes  a  limitation  upon  the  right  of  the  village  to  incur  indebt- 
edness, but  we  do  not  think  the  debt  or  liability  here  spoken  of  was  intended 
to  embrace  the  case  of  bonds  that  might  thereafter  be  issued  in  exchange  for 
stock  and  in  aid  of  a  railway  under  the  act  of  1867.  Certainly  the  issuance 
of  such  bonds  would  not  necessarily  be  a  borrowing  of  money,  and  even  tiie 
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|)ower  to  borrow  money,  as  appears  by  the  terms  of  this  section  2,  is  only  re- 
stricted where  the  right  to  borrow  is  not  specially  authorized  by  law.  To  pre- 
clude the  application  of  the  enabling  act  of  1867  to  the  village  of  New  London 
hy  any  provisions  in  the  charter  of  the  village,  the  legislative  intent  should  be 
clear.  Unless  manifested  in  such  manner  as  to  make  the  charter  provisions 
clearly  operate  as  a  repeal  of  the  act  of  1867,  the  latter  act  must  stand  as  a 
law  under  which  the  village  might  act.  We  are  not  prepared  to  hold  that  such 
repeal  was  eifected  by  the  charter  of  1870.  The  final  repealing  clause  in  that 
act  (section  15  of  chapter  11  of  charter),  which  is,  that  '^all  acts  or  parts  of 
acts  conflicting  with  this  act  are  hereby  repealed  so  far  as  they  conflict  with 
the  provisions  of  this  act,"  ought  not,  we  think,  to  be  held  as  intended  to  repeal 
the  act  of  1867.  That  section  repealed,  and  was  undoubtedly  intended  to  repeal, 
only  the  original  act  of  1868,  incorporating  the  village  of  New  London,  and 
the  amendatory  act  of  1869.  Comment  on  the  provisions  of  the  charter  of  the 
city  of  New  London,  to  which  our  attention  was  called  on  the  argument,  is  un- 
necessary, since  the  ground  is  covered  by  the  observations  just  made  upon  similar 
provisions  in  the  charter  of  the  village;  and  in  accordance  with  the  views  just 
expressed,  we  must  hold  the  first  point  taken  in  support  of  the  demurrer 
untenable. 

§  1242.  The  ^^  enahling  act^^  of  Wisconsin  of  1867 ^  authorizing  villages^  etc.j 
to  issue  hofids^  is  not  unconstitutional. 

But '  it  was  argued  with  much  earnestness  that  the  village  of  New  London 
had  no  authority  to  issue  the  bonds,  because,  as  it  is  claimed,  the  enabling  act 
of  1867  contained  no  such  restriction  upon  the  power  of  the  village  to  loan  its 
credit  as  is  required  by  section  3  of  article  11  of  the  constitution  of  Wiscon- 
sin; and  that  for  the  want  of  such  restriction  the  act  must  be  held  unconstitu- 
tional and  void.  The  section  of  the  constitution  in  question  is  as  follows:  '^It 
shall  be  the  duty  of  the  legislature,  and  they  are  hereby  empowered,  to  pro- 
vide for  the  organization  of  cities  and  incorporated  villages,  and  to  restrict 
their  power  of  taxation,  assessment,  borrowing  money,  contracting  debts  and 
loaning  their  credit,  so  as  to  prevent  abuses  in  assessments  and  taxation,  and  in 
•contracting  debts  by  such  municipal  corporations."  It  is  contended  that  the 
•enabling  act  of  1867  contains  no  such  restriction  as  this  constitutional  pro- 
vision requires,  and  hence  that  the  act  does  not  conform  to  the  constitutional 
requirement  and  is  void.  We  cannot  adopt  this  view.  The  constitution  does 
not  specify  any  particular  mode  in  which  the  legislature  shail  restrict  the 
power  of  municipal  corporations  to  contract  debts  or  loan  their  credit.  It  is 
therefore  immaterial  how  it  is  done  provided  the  restriction  be  imposed ;  and 
we  think  the  legislature  sufficiently  performed  its  duty  in  that  regard  in  the 
act  of  1867,  to  make  that  act  a  valid  law.  For  it  was  therein  provided  that 
cities  and  villages  might  issue  bonds  to  a  particular  railway  company  which  was 
named,  '*  for  such  sum  or  sums,  at  such  rate  of  interest,  transferable  by  gen- 
eral or  special  indorsement  or  by  delivery,  and  in  such  manner  as  may  be 
agreed  upon  by  and  between  the  directors  of  said  railway  company  and  the 
proper  officers  of  such  .  .  .  incorporated  city  or  village."  We  are  of  the 
opinion  that  when  it  was  thus  provided  that  the  issue  of  bonds  should  be  in 
such  sum  or  sums  as  should  be  agreed  on  between  the  company  and  the  officers 
of  the  village,  and  when  the  object,  to  promote  which  bonds  were  authorized 
to  be  issued,  was  specified,  and  the  whole  founded  on  a  prior  vote  by  the 
people,  the  constitutional  requirement  was  satisfied.  It  must  be  presumed  that 
the  officers  of   the   municipality  were  competent  judges  of  the  amount  of 
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t)onded  indebtedness  which  the  town  or  village  ought  to  incur.  And  when  the 
amount  is  by  the  act  made  subject  to  the  concurrence  and  control  of  the  rep- 
resentatives of  the  municipality,  such  a  restriction  is  imposed  as  constitutes  a 
compliance  with  the  constitutional  provision.  It  may  not  be  a  restriction  that 
would  as  effectually  prevent  abuse  in  contracting  debts  as  would  a  provision 
expressly  fixing  a  sum  that  should  not  be  exceeded,  but  the  character  of  the 
restriction  is  a  question  not  for  the  courts  but  for  the  legislature. 

Cases  bearing  on  the  question  are  Maloy  v.  City  of  Marietta,  11  Ohio  St.,. 
636,  and  People  v.  Mahaney,  13  Mich.,  481.  The  constitutions  of  Ohio  and 
Michigan  contain  clauses  similar  to  that  in  the  constitution  of  this  state,  and 
now  under  consideration.  In  the  case  first  cited  the  court  say :  '^  The  constitu- 
tion clearly  imposes  a  duty  upon  the  legislature,  but  does  not  direct  when  or 
how  it  shall  be  exercised.  Speaking  of  this  provision,  and  the  duty  thereby 
enjoined.  Judge  Eanney,  in  Hill  v.  Higdon,  5  Ohio  St.,  243,  says :  ^  a  failure  to 
perform  this  duty  may  be  of  very  serious  import,  but  lays  no  foundation  for 
judicial  correction.'  Be  this  as  it  may,  the  section,  while  it  imposes  the  duty^ 
leaves  to  the  legislature  the  power  to  determine  the  Ttiode  and  manner  of  the 
restriction  to  be  imposed."  This  was  a  case  involving  the  validity  of  a  statute 
which  authorized  an  assessment  of  the  cost  of  improving  a  street  upon  abutting 
lots,  and  it  was  held  that  a  restriction  which  provided  that  no  improvement  of 
a  street,  the  cost  of  which  was  to  be  assessed  upon  the  owners,  should  be 
directed  without  the  concurrence  of  two-thirds  of  the  members  of  the  city 
council,  or  unless  two-thirds  of  the  owners  to  be  charged  should  petition  in 
writing  therefor,  satisfied  the  constitutional  requirement.  The  court  further 
says :  ^'  This  may  be  said  to  be  a  very  imperfect  protection,  .  .  .  but  it  is 
calculated  and  designed  by  the  unanimity  or  the  publicity  it  requires  to  pre- 
vent any  flagrant  abuses  of  the  power.  Such  is  plainly  its  object,  and  we 
know  of  no  rights  conferred  upon  courts  thus  to  interfere  with  the  exercise  of 
a  legislative  discretion  which  the  constitution  has  delegated  to  the  law-making 
power." 

In  People  v.  Mahaney,  supra^  the  court,  speaking  of  the  constitutional  pro- 
vision, says:  ^^  That  whether  it  can  be  regarded  as  mandatory  in  a  sense  that 
would  make  all  charters  of  municipal  corporations  .  .  .  which  are 
wanting  in  this  limitation,  invalid,  we  do  not  feel  called  upon  to  decide  in  this 
case,  since  it  is  clear  that  a  limitation  upon  taxation  is  fixed  by  the  act  before 
us.  The  constitution  has  not  prescribed  the  character  of  the  restriction  which 
shall  be  imposed,  and,  from  the  nature  of  the  case,  it  was  impossible  to  do 
more  than  to  make  it  the  duty  of  the  legislature  to  set  some  bounds  to  a  power 
so  liable  to  abuse.  A  provision  which,  like  the  one  complained  of,  limits  the 
power  of  taxation  to  the  actual  expenses,  as  estimated  by  the  governing  board^ 
after  first  limiting  the  power  of  the  board  to  incur  expense  within  narrow- 
limits,  is  as  much  a  restriction  as  if  it  confined  the  power  to  a  certain  per- 
centage upon  taxable  property,  or  to  a  sum  proportioned  to  the  number  of  inhab- 
it«^nts  in  the  city.  Whether  the  restriction  fixed  upon  would  as  effectually  guard 
the  citizen  against  abuse  as  any  other  which  might  have  been  established  was  a 
question  for  the  legislative  department  of  the  government,  and  does  not  con- 
cern us  in  this  inquiry."  The  reasoning  of  the  courts  in  the  two  cases  cited, 
we  regard  as  peculiarly  applicable  to  the  question  involved  in  the  case  at  bar. 
And  we  adopt  it  as  sustaining  our  conclusions  as  to  the  validity  of  the  statute 
under  consideration. 

We  are  not  unmindful  of  the  decisions  of  the  supreme  court  of  this  state  in 
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Foster  v.  Kenosha,  12  Wis.,  616,  and  in  Fisk  v.  Kenosha,  26  Wis.,  23.  In 
those  oases  it  was  held  that  the  legislature  cannot  confer  upon  a  municipal  cor- 
poration an  unlimited  power  to  levy  taxes  and  raise  money  aside  from  and 
above  what  may  be  necessary  and  proper  for  legitimate  purposes,  the  grant  of 
such  unlimited  power  being  inconsistent  with  section  3  of  article  11  of  the 
constitution  of  Wisconsin.  And  it  may  be  difficult  to  reconcile  some  of  the 
reasoning  of  the  court  in  these  cases  with  that  of  the  courts  in  the  Ohio  and 
Michigan  cases  cited.  But  it  is  to  be  remarked  of  Foster  v,  Kenosha  and  Fisk 
V.  Kenosha  that  the  statute  there  under  consideration  authorized  the  unlimited 
levy  of  taxes  for  any  purpose  which  might  "  be  considered  essential  to  pro- 
mote or  secure  the  common  interest  of  the  city;"  and  this  feature  of  the' 
statute  is  much  dwelt  upon  in  the  opinion  of  the  court  in  Foster  v.  Kenosha. 
The  grant  of  power  to  levy  taxes  was  absolutely  unlimited,  both  as  to 
amounts  and  object,  and  the  court  held  that  the  legislature  could  not  confer 
upon  a  municipal  corporation  ^^such  unrestrained  ability  to  contract  corporate 
indebtedness  and  mortgage  the  real  estate  of  the  city." '  We  are  not  prepared 
to  hold  that  there  is  such  similarity  between  the  statute  passed  upon  in  Foster 
V.  Kenosha  and  Fisk  v.  Kenosha  and  that  under  consideration  in  the  case  at 
bar  as  to  make  those  cases  controlling  upon  the  question  here  involved.  The 
enabling  act  of  1867  was,  in  our  opinion,  a  valid  enactment,  and  conferred 
upon  the  village  of  New  London  authority  and  right  to  issue  the  bonds  in 
suit;  and  the  demurrer  to  the  complaint  will,  therefore,  be  overruled. 

Dbuhmond,  C.  J.,  concurring. 

« 

g  1249.  Interest  coupons  do  not  form  a  part  of  the  principal  debt,  and  it  is  no  defense^ 
therefore,  to  a  suit  on  coupons,  that  the  amount  of  the  bonds,  with  interest,  exceeds  the 
limit  of  indebtedness  prescribed  bj  the  state  constitution.  Durant  v.  Iowa  Countj,* 
Wodw.,  69. 

g  1244.  Obligation  of  Gontraot<8. —  An  act  of  a  legislature  of  a  state  which  authorizes 
counties  to  issue  bonds,  and  makes  it  the  duty  of  the  proper  officers  of  the  county  to  levy  an 
annual  tax  sufficient  to  pay  the  principal  and  interest  of  such  bonds  as  the  same  fall  due^ 
forms  a  contract  between  the  state  and  the  holders  of  the  bonds  issued  thereunder ;  and  a 
subsequent  constitutional  provision  limiting  the  power  of  the  officers  of  the  county  to  levy 
taxes,  in  payment  of  existing  indebtedness,  to  a  certain  per  cent,  of  the  taxable  property  is, 
so  far  as  it  interferes  with  taxation  in  payment  of  these  bonds,  a  **  law  impairing  the  obliga- 
tion of  contracts,*'  and  therefore  void.  Merchants'  National  Bank  v.  Jefferson  County,*  1 
McC..  856;  S.  C,  5  Dill.,  810. 

8  1245.  Discretion  of  the  legislature.— An  act  authorLiing  a  municipal  subscription  to 
the  stock  of  a  designated  railroad  company,  without  limit  as  to  amount,  but  to  be  made  only 
after,  and  in  accordance  with,  a  formal  written  proposition  by  the  company,  setting  forth 
the  amount  and  terms  of  the  desired  subscription,  and  also  after  the  approval  of  such  propo- 
sition by  a  majority  of  legal  votes  cast  at  an  election  for  that  purpose,  is  not  in  conflict  with 
article  11  of  the  constitution  of  Wisconsin,  which  makes  it  the  duty  of  the  legislature  to 
restrict  cities  and  incorporated  villages  '*in  their  power  of  taxation,  assessment,  borrowing 
money,  contracting  debts  and  loaning  their  credit,  so  as  to  prevent  abuses  in  assessmenta 
and  taxation,  and  in  contracting  debts  by  such  municipal  corporations,"  since  the  determina- 
tion of  what  are  abuses,  what  restrictions  are  required  in  particular  cases,  and  the  mode 
in  which  these  restrictions  should  be  imposed,  is  left  to  the  discretion  of  the  legislature* 
Smith  V.  Fond  du  Lac,*  8  Fed.  R.,  289. 

VIII.  Registration. 

BuiocABY — No  registration;  rights  of  bona  fide  holder,  §  1246. —  Under  Township  Aid  Act  of 

Missouri;  antedating,  g  1247. 

g  1240.  By  the  act  under  which  county  bonds  were  issued  in  aid  of  a  railroad,  it  was  pro* 
Tided  that  they  should  be  delivered  to  the  state  treasurer  in  escrow  until  the  fulffiment  of  the 
conditions  upon  which  they  wore  voted,  and  should  not  bear  interest  nor  be  negotiable  until 
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4ifter  their  delivery  and  registration.  The  holder  was  required  by  the  act  to  present  them  to 
the  state  auditor  for  registration,  who,  upon  being  fully  satisfied  that  the  bonds  had  been  reg- 
ularly and  legally  issued  and  all  the  signatures  genuine,  was  to  certify  to  that  effect  under  his 
oflQcial  seal.  The  bonds  in  question  were  voted  upon  the  condition  that  they  should  not  be 
delivered  untU  part  of  the  road  had  been  completed.  They  were  never  delivered  to  the  state 
treasurer,  but  to  one  who  had  them  registered  and  duly  certified  by  the  auditor,  and  put  them 
in  circulation.  They  contained  no  evidence  of  the  condition  as  to  delivery  on  their  faoe.  It 
is  decided  that  a  bona  fide  holder  of  these  bonds  may  recover  on  them,  since  he  had  no 
evidence  before  him  that  they  were  voted  on  any  condition  and  therefore  required  to  be 
delivered  to  the  state  treasurer,  and  since  the  auditor  was  made  a  judge  of  the  fulfilment  of 
the  requirements  of  the  law,  and  his  certificate  to  that  effect  on  the  Ix>nd0  is  prima  facie 
evidence  to  a  purchaser  in  good  faith.    Lewis  v.  Commissioners,  §g  12i8,  1249. 

§  1247.  The  act  of  March  80,  1872,  of  the  state  of  Missouri  provides  that  "  before  any  bond 
hereafter  issued  by  any  county,  city  or  incorporated  town,  for  any  purpose  whatever,  shall 
obtain  validity  or  be  negotiated,  such  bond  shall  first  be  presented  to  the  state  auditor,  who 
shall  register  the  same  in  a  book  or  books  provided  for  that  purpose  in  the  same  manner  as 
the  state  bonds  are  now  registered,  and  who  shall  certify  by  indorsement  on  such  bond  that 
&11  the  conditions  of  the  laws  have  been  complied  with  in  its  issue,  if  that  be  the  case,  and 
also  that  the  conditions  in  the  contract  under  which  they  were  ordered  to  be  issued  have 
been  complied  with."  It  is  held  (1)  that  this  act  applies  to  bonds  issued  by  counties  for  and 
in  behalf  of  its  townships  under  the  **  Township  Aid  Act ; "  (2i  that  it  applies  to  bonds  there- 
after issued,  although  the  vote  had  already  been  taken  and  the  county  court  had  made  aab- 
«cription  to  the  stock  of  the  railroad  company,  in  aid  of  which  the  bonds  were  voted,  subject 
to  the  conditions  specified  in  tlie  call ;  (3)  that  the  fact  that  the  bonds  thereafter  issued  were 
antedated  so  as  to  appear  to  have  been  issued  before  the  act,  does  not  estop  the  county  from 
showing  the  contrary;  (4)  that  the  bonds,  having  never  been  presented  to  the  state  auditor, 
nor  registered  by  him,  nor  certified  as  required,  are  invalid.  Anthony  v.  County  of  Jasper, 
§g  1250-1254.    See  §§  1018,  1074. 

LEWIS  V.  COMMISSIONERS. 
{15  Otto,  739-751.    1881.) 

£rbor  to  IT.  S.  Circuit  Court,  District  of  Kansas. 

Statement  of  Facts. —  Sectiou  11  of  the  act  of  March  2, 1873,  after  provid- 
ing for  the  issue  of  bonds,  provided  that  the  officers  of  such  county,  city,  etc., 
^*  shall  forthwith  deliver  the  same,  together  with  the  original  or  a  copy  of  the 
subscription,  setting  forth  its  terms  in  full,  to  the  treasurer  of  state,  which  said 
bonds  shall  be  held  by  the  said  treasurer  of  state  in  escrow,  until  the  conditions 
in  the  terms  of  the  said  subscription  to  such  railroad  or  other  work  of  internal 
improvement  shall  be  in  al^  things  fully  complied  with ;  that  upon  the  condi- 
tions of  said  subscription  being  in  all  things  fully  complied  with,  then  the 
treasurer  of  state  shall  deliver  such  bonds  to  the  parties  entitled  thereto,  who 
shall  have  the  same  registered  as  hereinafter  provided :  Provided^  that  such 
bonds  shall  not  bear  interest  or  be  negotiable  until  after  the  delivery  and  registra- 
tion thereof :  And  provided  further,  that  in  case  of  a  failure  to  comply  with 
the  conditions  in  the  terms  of  such  subscription,  then  such  bonds  shall  be  by 
the  treasurer  of  state  canceled  and  redelivered  to  the  county,  city  or  township 
issuing  the  bonds:  ATid  jprovided  further,  that  this  section  shall  not  apply 
where  the  people  may  have  named  some  party  as  trustee  in  their  vote  on  the 
proposition,  and  the  contractor  may  thereafter  agree  to  the  same." 

Section  14  of  said  act  provided  as  follows:  "Within  thirty  days  after  the 
delivery  of  such  bonds,  the  holder  thereof  shall  present  the  same  to  the  auditor 
of  state  for  registration,  and  the  auditor  shall,  upon  being  satisfied  that  such 
bonds  have  been  issued  according  to  the  provisions  of  this  act,  and  that  the 
signatures  thereto  of  the  officers  signing  the  same  are  genuine,  register  the 
same  in  his  office  in  a  book  to  be  kept  for  that  purpose,  in  the  same  manner 
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that  such  bonds  are  registered  by  the  officers  issuing  the  same,  and  shall,  under 
bis  seal  of  office,  certify  upon  such  bonds  the  fact  that  they  have  been  regu- 
larly and  legally  issued,  that  the  signatures  thereto  are  genuine,  and  that  such 
bonds  have  be^i  registered  in  his  office  according  to  la?r,  for  which  registration 
and  certificate  the  auditor  shall  be  entitled  to  a  fee  of  $1  for  each  bond  so 
registered,  to  be  paid  by  the  holder  thereof/' 

Opinion  by  Mr.  Justicb  Hablan. 

At  an  election  held  on  the  27th  of  August,  1873,  in  the  county  of  Barbour, 
state  of  Kansas,  the  qualified  voters  gave  their  sanction  to  a  donation  of  $100,000 
in  bonds  of  the  county,  to  aid  in  the  construction  of  the  Nebraska,  Kansas 
4&  Southwestern  Railroad.  By  the  terms  of  the  proposition  voted  on,  the  bonds 
were  to  be  placed  in  the  hands  of  the  state  treasurer,  who  was  to  deliver  to  the 
railroad  company  one-half  of  them  when  the  proposed  road  should  be  con- 
structed to  Medicine  Lodge,  and  the  remainder  of  them  when  it  should  be  com- 
pleted through  the  county.  A  few  days  after  the  election,  they  were  signed, 
sealed  and  attested  by  the  proper  officers  of  the  county,  in  conformity  with  the 
order  of  the  board  of  commissioners.  They  are  dated  September  1,  1873,  and 
payable  to  the  railroad  company,  or  bearer,  with  interest,  semi-annually,  at  the 
rate  of  ten  per  cent,  per  annum,  payable  at  the  National  Park  Bank  in  the  city 
of  New  York.  Each  is  signed  by  the  chairman  of  the  board  of  county  commis- 
sioners, is  attested  by  the  county  clerk,  and  purports,  upon  its  face,  to  be  /*  one 
of  a  series  of  one  hundred  bonds  of  $1,000  each,  all  of  like  tenor  and  date,  .  • 
issued  for  the  purpose  of  aiding  in  the  construction  of  the  Nebraska,  Kansas  & 
Southwestern  Railroad,  through  said  Barbour  county,  in  the  state  of  Kansas, 
under  and  in  pursuance  of  an  act  of  the  legislature  of  the  state  of  Kansas, 
entitled  *  An  act  to  authorize  counties,  incorporated  cities  and  municipal  town- 
ships to  issue  bonds  for  the  purpose  of  building  bridges,  aiding  in  the  construc- 
tion of  railroads,  water-power,  or  other  works  of  internal  improvements,  and 
providing  for  the  registration  of  such  bonds,  the  registration  of  other  bonds, 
and  the  repealing  of  all  laws  in  conflict  therewith,'  approved  March  2,  1872." 

There  is  nothing  upon  the  face  of  the  bonds  indicating  that  the  donation  was 
otherwise  than  absolute  and  unconditional  They  were  left  by  the  county 
officers  with  one  Hutchinson,  to  be  deposited  with  the  treasurer  of  state,  as 
required  by  the  terms  of  the  proposition  upon  which  the  people  had  voted.  But 
they  were  never  so  deposited,  and  by  Hutchinson  were  procured  to  be  regis- 
tered by  the  auditor  of  state,  and  then  fraudulently  put  in  circulation.  An 
indorsement  was  made  upon  each  bond  as  follows : 
•**  State  of  Kansas,  88: 

"  I,  D.  W.  Wilder,  auditor  of  the  state  of  Kansas,  do  hereby  certify  that  this 
bond  has  been  regularly  and  legally  issued;  that  the  signatures  thereto  are 
genuine,  and  that  the  same  has  been  duly  registered  in  my  office  according  to 
law. 

^  In  witness  whereof  I  have  hereunto  set  my  hand  and  affixed  my  seal  of 
office,  at  Topeka,  this  19th  day  of  November,  1873. 

"D.  W.  Wilder,  Auditor." 

Lewis  purchased  the  bonds  and  coupons  before  the  maturity  of  any  of  the 
coupons,  and  (according  to  our  interpretation  of  the  facts  specifically  found) 
x^ithout  notice  of  any  fraud  in  their  execution  or  issue,  unless,  as  claimed  by 
the  county  commissioners,  such  notice  was  furnished  by  the  terms  of  the  act 
Above  mentioned.  He  brought  the  present  action  against  the  board  of  com- 
missioners of  the  county,  to  recover  the  coupons  due  September  1,  1875,  March 
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1, 1876,  and  September  1, 1876.  The  defense,  which  was  sustained  in  the  court 
below,  is  placed  upon  the  ground  that  the  bonds  were  issued  in  plain  violation 
of  that  act,  and  that  all  persons,  whether  purchasers  in  good  faith  or  not,  were 
required  to  take  notice  of  the  fact  that  they  were  not  binding  obligations  of  the 
county. 

§  1 248.  The  act  of  Kansas  of  March  ^,  1872^  does  not  require  honds  in  all 
cases  to  be  deposited  with  the  treasurer  "before  they  are  delivered  to  the  auditor  for 
registration^  etc. 

We  have  carefully  considered  the  reasons  upon  which  the  judge  of  the  cir- 
cuit court  ^sed  the  conclusion  that  the  county  was  not  liable  upon  the  bonds 
even  in  the  hands  of  a  bona  fde  purchaser  for  value.    Ris  opinion  seems  to 
proceed  upon  these  grounds:  That  under  the  act  of  1872  it  was  a  condition 
precedent  that  the  bonds  should  not  bear  interest  nor  be  negotiable  until  they 
should  pass  through  the  hands  of  the  state  treasurer,  he  alone  being  invested 
with  authority  to  determine  when  they  were  to  be  delivered  to  the  parties  en- 
titled thereto,  for  the  purposes  of  registration ;  that  the  requirement  of  that 
condition  was  manifest  from  the  statute,  of  the  terms  of  which  all  were  bound 
to  take  notice;  that  although  the  bonds  on  their  face  disclosed  no  conditions- 
whatever  for  their  delivery,  the  purchaser  should  have  ascertained  whether^ 
prior  to  their  registration,  they  had,  in  the  first  instance,  been  deposited  with 
that  officer  as  escrows,  and  that  he  could  not  take  the  certificate  of  the  auditor 
as  conclusive  evidence  that  the  statute  had  been  pursued ;  that  as  the  bonds 
were  not  placed  in  the  hands  of  the  treasurer,  they  never  had  the  quality  of 
negotiability,  and  could  not,  therefore,  have  been  rightfully  registered,  nor  their 
regularity  and  legality  certified  by  the  auditor  under  his  seal  of  office ;  and  since 
the  conditions  affixed  by  the  popular  vote  had  never  been  performed  by  the  con- 
struction of  the  proposed  road,  the  bonds  were  not  the  valid  obligations  of  the 
county.    We  are  unable  to  concur  in  some  of  the  views  expressed  by  the  learned 
judge,  especially  in  his  conclusion  that  the  bonds  are  not  enforceable  against 
the  county.    The  fundamental  proposition  upon  which  that  conclusion  seems  to 
rest  is,  that  bonds  executed  under  the  act  of  1872  could  not  consistently  with 
its  purpose  and  language  be  registered  and  issued,  even  when  the  subscription 
was  payable  immediately  and  without  conditions,  unless,  in  the  first  instance,, 
they  be  delivered  to  the  treasurer  of  state,  and  be  by  him  delivered  to  the  party 
entitled  thereto.    This  interpretation  is  not,  we  think,  justified  by  any  fair  con- 
struction of  the  act.     Under  some  circumstances,  distinctly  disclosed  upon  its 
face,  it  is  not  at  all  necessary  that  they  be  delivered  to  the  treasurer  in  ordcur  that 
they  may  be  registered  and  become  the  valid  obligations  of  the  municipality 
in  whose  name  they  are  issued.    The  last  proviso  of  the  eleventh  section  ex- 
pressly declares  that  that  section  —  the  onl}'  one  which  refers  to  the  custody  of 
the  bonds  by  the  state  treasurer  —  "  shall  not  apply  when  the  people  have 
named  some  party  as  trustee  in  their  vote  upon  the  proposition,  and  the  con- 
tractor [that  is,  as  we  suppose,  the  railroad  company  proposing  to  do  the  work 
of  construction]  may  thereafter  agree  to  the  same."    If  the  people  on  one  side,, 
and  the  company  on  the  other,  agree  upon  a  trustee  to  hold  the  bonds  until  cer- 
tain contingencies  happen,  or  certain  terms  or  conditions  are  performed,  the 
statute  explicitly  declares  the  eleventh  section  shall  not  apply.     A.gain,  suppose 
the  people  had  voted  —  as,  it  would  seem  that,  under  sections  1,  2  and  3,  they 
might  have  done  —  for  a  donation,  or  a  subscription  of  stock,  to  be  paid  in 
bonds  deliverable  at  once,  without  any  conditions  or  terms  whatever.     Cpuld  it 
be  claimed  that  the  bonds  must,  of  necessity,  have  been  delivered  to  the  treas^ 
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urer  of  state?  If  so,  for  what  purpose  could  he  have  received  them?  What 
ends  could  have  been  subserved  by  his  custody  of  them,  when  to  their  delivery 
no  conditions  were  attached?  When  should  he,  in  such  case,  have  delivered 
them  to  the  parties  entitled  thereto?  If,  in  the  case  supposed,  the  company, 
under  the  agreement  with  the  county,  and  under  the  vote  of  the  people,  became 
entitled  at  once  to  the  bonds  for  the  purpose  of  having  them  registered,  and 
the  required  certificate  of  the  auditor  indorsed  thereon,  it  cannot  be  that  the 
legislature  intended  the  parties  to  perform  the  idle  ceremony  of  passing  them 
through  the  hands  of  the  treasurer,  to  be  by  him  immediately  surrendered  to 
the  proper  parties.  That  officer,  in  the  case  put,  has  no  duty  to  perform,  such 
as  the  act  imposes  when  conditions  are  attaiched  to  a  subscription.  For  these 
reasons  we  are  of  opinion  that  the  eleventh  section,  in  so  far  as  it  requires  a 
delivery  of  bonds  to  him,  has  no  application  except  in  cases  where,  to  the  sub- 
scription of  stock  or  to  the  donation,  are  annexed  conditions  to  be  complied 
with  before  that  officer  may  rightfully  surrender  the  bonds  intrusted  to  him. 
The  object  of  that  section  is  to  prescribe  a  mode  in  which  the  people  of  a  county 
may,  if  they  pursue  the  statute,  be  protected,  in  some  degree,  against  a  prema- 
ture delivery  of  county  bonds  by  local  officers  in  advance  of  the  performance 
of  conditions  imposed  by  the  popular  vote. 

If  we  are  correct  in  this  view,  it  follows  that  the  purchaser  of  these  bonds 
was  not  informed  by  the  statute  that  they  belonged  to  that  class  which  were 
imperatively  required  to  be  deposited,  in  the  first  instance,  with  the  state  treas- 
urer, and  by  him  held  until  the  conditions  upon  which  they  were  to  be  deliv- 
ered were  fully  performed.  But  it  remains  for  us  to  consider  the  important 
practical  question  as  to  the  rights  of  the  parties,  in  view  of  the  admitted  fact 
that  the  proposition  approved  by  popular  vote  did,  in  terms,  provide  for  the  ul- 
timate delivery  of  the  bonds  only  upon  certain  conditions  —  bonds,  therefore, 
which  ought  to  have  been,  but  were  not,  delivered  by  the  county  officers  to  the 
state  treasurer  to  be  held  until  the  prescribed  conditions  were  performed.  The 
determination  of  this  question,  so  far  as  it  involves  the  good  faith  and  diligence 
of  the  parties,  is  somewhat  complicated  by  the  absence  of  any  finding  as  to 
whether  the  subscription  was,  in  fact,  made  on  the  books,  of  the  company, 
''  specifically  setting  forth  the  conditions "  upon  which  it  was  made  (sec.  9) ; 
or  whether  the  original  or  a  copy  of  the  subscription  was  in  fact  delivered  or 
even  transmitted  to  the  treasurer  of  state  (sec.  11);  or  whether  the  officers  of 
the  county  themselves  made  a  record  of  the  bonds  in  a  book  kept  for  that  pur- 
pose (sec.  12);  or  whether  they  transmitted  to  the  state  auditor  a  certified 
statement,  attested  by  the  county  clerk,  ^^of  the  number,  amount  and  character 
of  the  bonds  so  issued,  to  whom  issued,  and  for  what  purpose  "  (sec.  12).  We 
cannot,  therefore,  certainly  know  what  facts  would  have  been  ascertained  by 
the  purchaser  had  he  resorted  to  all  those  sources  of  information  —  an  investi- 
gation upon  which,  for  reasons  hereafter  to  be  stated,  he  was  not  required  to 
«nter.  We  have  in  the  special  finding  only  the  fact  that  the  county,  under  the 
order  of  the  board  of  commissioners,  executed  bonds  payable  to  the  railroad 
company  or  bearer,  and  purporting  to  have  been  issued  under  and  in  pursuance 
of  the  act  of  1872,  and  that  the  bonds  were  left  by  the  county  officers  with 
Hutchinson  for  delivery  to  the  state  treasurer,  when  the  statute  required  the 
'County  authorities  themselves  to  deliver  the  bonds  to  that  officer. 

Kow  it  is  to  be  observed  that  the  bonds  do  not  upon  their  face  indicate  that 
they  were  deliverable  upon  the  performance  of  certain  conditions.  They  are 
made  payable,  unconditionally,  to  bearer,  at  a  designated  place  and  at  a  speci- 
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fied  time.  By  the  act  of  the  county  officers,  intrusting  the  bonds  to  one  upon 
whom  no  official  responsibility  rested,  he  was  enabled  to  represent  himself  to 
the  auditor  as  presumptively  the  owner,  because  the  bearer  of  the  bonds.  Bat 
these  facts,  it  is  insisted,  are  of  no  consequence  in  view  of  the  statutory  pro- 
vision, declaring,  in  effect,  that  bonds  of  the  kind  here  in  suit  "  shall  not  bear 
interest  or  be  negotiable  "  until  after  their  delivery  by  the  state  treasurer  to  the 
'  parties  entitled  thereta  Whatever  force  might  be  conceded  to  this  argument, 
looking  alone  to  the  requirements  of  the  eleventh  section  of  the  act,  we  are  of 
opinion  that  more  consequence  is  to  be  attached  to  the  action  of  the  auditor  of 
state,  under  the  fourteenth  section,  than  seems  to  have  been  done  by  the  court 
below.  The  presumption  is  that  the  legislature,  while  aiming  to  guard  local 
communities  against  the  fraudulent  conduct  of  their  officers,  did  not  intend  to 
withdraw  all  protection  to  the  bona ^fide  purchasers  of  municipal  securities  which 
those  officers  were  authorized  to  execute  and  which  they  might  put  into  circu- 
lation or  negligently  permit  to  get  into  circulation.  Hence,  as  we  think,  the 
requirement  as  to  the  registration  of  bonds  issued  under  the  act,  and  the  duty 
of  the  state  auditor,  upon  registration,  to  attest  their  regularity  and  legality  by 
a  certificate  under  his  seal  of  office. 

§  1249.  The  certificate  of  ihs  auditor  of  Kansas  that  the  honda  of  a  county 
have  been  duly  registered  is  conclusive  as  between  a  bona  fide  holder  for  value  and 
the  county,  (a) 

The  state  treasurer  may  improperly  surrender  bonds  deposited  with  him  for 
delivery  only  upon  the  performance  of  specified  conditions.  But  such  delivery 
would  not  render  them  binding  upon  the  municipality  in  whose  name  they  are 
executed.  The  holder  is  under  a  necessity,  by  the  statute,  to  do  something 
more.  He  is  required  to  present  them  for  registration  to  another  officer,  the 
auditor  of  the  state,  in  whose  office  (if  the  county  authorities  obey  the  statute) 
is  kept  a  record  of  the  number,  amount  and  character  of  the  bonds,  to  whom 
issued,  and  for  what  purpose.  And  that  officer  is  not  under  a  duty  to  admit 
the  bonds  to  registration,  simply  because  asked  to  do  so,  and  without  making 
inquiry  as  to  their  regularity  and  legality.  Unless  satisfied  that  they  are  issued 
in  accordance  with  the  provisions  of  the  act,  he  is  bound  to  deny  the  applica- 
tion for  registration.  But,  if  satisfied  that  the  provisions  of  the  statute  have 
been  pursued,  he  is  required  to  register  the  bonds,  and  certify,  upon  each  one, 
under  his  seal  of  office,  that  it  has  been  regularly  and  legally  issued.  To  him^ 
therefore,  is  committed,  by  the  state,  the  important  function  of  finally  deter- 
mining whether  the  law  has  been,  in  all  respects,  obeyed,  and,  consequently, 
whether  the  bonds  have  been  regularly  and  legally  issued.  His  determination 
necessarily  involves  an  investigation  as  to  every  fact  essential  to  their  validity. 
Purchasers  in  good  faith,  although  required  to  know  what  the  statute  contains^ 
are  not  bound,  under  such  circumstances  as  are  here  disclosed,  to  go  behind  the 
auditor's  certificate  and  find  out  whether  he  has  ascertained  all  the  facts,  or 
whether  he  has  correctly  and  honestly  passed  upon  the  questions  arising  upon 
an  application  for  registration.  The  investigation  which  the  statute  author- 
ized him  to  make  involved  the  inquiry  whether  the  bonds  were  of  the  class 
which  should  have  passed  through  the  hands  of  the  treasurer,  and,  also,  whether 
the  conditions  upon  which  they  were  deliverable  had  been  performed.  Pur- 
chasers have  the  right  to  assume  —  having  no  notice  to  the  contrary  —  that  he 
has,  in  these  respects,  discharged  his  duty.  The  registration  acts  in  some  of 
the  states,  while  imposing  like  duties  upon  state  auditors,  and  requiring  them 

(a)  R«veraisg  the  ruling  in  Lewis  v.  County  Commiaaioaera,*  1  McC.,  4M. 
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(when  the  facts  justified  tbem  in  so  doing)  to  oertify,  upon  municipal  bonds^ 
that  they  have  been  issaed  in  compliance  with  law,  expressly  declare  such  cer- 
tificates to  be  prima  facie  evidence  only  of  the  facts  stated,  and  shall  not 
prevent  proof  to  the  contrary  in  any  suit  involving  the  validity  of  the  bonds,  or 
the  power  and  authority  of  the  municipality  in  whose  name  they  are  executed 
to  issue  them.  Anthony  v.  County  of  Jasper,  101 U.  S.,  693  (§§  1250-54,  infra). 
But  the  statute  in  question  contains  no  such  provision.  The  legislature  of 
Kansas  confers  upon  the  auditor  of  state  full  authority  to  ascertain  and  deter- 
mine whether  bonds  presented  for  registration  have  been  issued  in  accordance 
with  the  statute,  and,  if  satisfied  such  is  the  fact,  it  is  made  his  duty  to  certify 
upon  the  bonds  that  they  have  been  regularly  and  legally  issued.  Had  it  ap* 
peared  upon  the  face  of  these  bonds  that  they  were  deliverable  upon  certain 
terms,  and,  therefore,  belonged  to  the  class  which  should  pass  through  the 
hands  of  the  state  treasurer,  and  if  the  purchaser,  in  such  a  case,  be  held  ta 
have  taken  the  bonds  subject  to  the  statutory  requirement  that  they  were  not 
negotiable  unless  they  had  been,  in  the  first  instance,  actually  delivered  by  or 
in  behalf  of  the  county  officers  to  the  state  treasurer,  and  by  the  latter  surren- 
dered to  the  proper  parties,  it  is  clear  no  such  condition  can  be  attached  to  the 
purchase  by  appellant.  For  the  bonds  here  in  suit  do  not  disclose  the  condi- 
tional nature  of  the  subscription,  nor  that  they  belonged  to  the  class  which,  as 
a  condition  precedent  to  their  negotiability,  must  have  been  delivered  to  the 
state  treasurer.  That  these  facts  are  not  disclosed  upon  the  face  of  the  bonds, 
is  the  fault  of  the  county,  and  it  is  estopped,  as  against  a  hona  fide  purchaser,, 
to  deny  that  they  are  of  the  class  which  might  have  been  delivered  at  once,  and 
without  going  through  the  hands  of  the  state  treasurer,  to  the  auditor  of  state, 
and  been  registered  and  certified  as  regularly  and  legally  issued.  In  such  a. 
case,  at  least,  the  action  and  certificate  of  the  auditor  of  state  must  be  deemed 
conclusive  evidence,  as  between  the  county  and  a  bona  fide  purchaser,  that  the 
bonds  were  regularly  and  legally  issued,  and,  therefore,  negotiable  in  the  fullest 
sense  of  that  word.  If  such  be  not  the  construction  of  the  registration  act,  it 
18  difficult  to  perceive  of  what  practical  value  is  the  auditor's  certificate,  or 
what  the  legislature  intended  by  the  requirement  that  he  should,  after  exami* 
nation  into  the  facts,  attest  the  regularity  and  legality  of  the  bonds.  If  the  d-^ 
termination  of  that  officer,  in  this  case,  operates  hardly  upon  the  people  of  the 
county,  the  result  must  be  attributed  to  the  legislation  in  question  as  well  as  to 
the  negligence  of  the  state  and  county  officers.  What  we  have  said  is  in  har- 
mony with  the  settled  doctrines  of  this  court  upon  the  subject  of  negotiable 
securities  issued  by  municipal  corporations,  as  announced  in  numerous  cases, 
with  which  the  profession  is  familiar,  and  which  need  not  be  here  cited. 

There  are  other  questions  in  the  case,  but  they  are  of  minor  importance,  and 
it  seems  to  be  unnecessary  to  consider  them.  Judgment  reversed,  and  cause 
remanded  with  directions  to  enter  a  judgment  in  favor  of  the  plaintiff  below* 

ANTHONY  V.  CJOUNTY  OP  JASPER. 
(11  Otto,  698-700.     1879.) 

Ebbob  to  TJ.  S.  Circuit  Court,  Western  District  of  Missouri. 

Opinion  by  WArrs,  C.  J. 

Statemisnt  of  Facts. — This  is  a  suit  upon  interest  coupons  originally  attached 

to  bonds  issued  under  the  Township  Aid  Act  of  Missouri,  and  presents  the  foU 

lowing  facts:   On  the  10th  of  February,  1872,  the  township  of  Marion,  in 
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Jasper  county,  upon  a  call  duly  made  under  the  law,  voted  to  subscribe  $75,000 
to  the  stock  of  the  Memphis,  Carthage  &  Northwestern  Bailroad  Company 
upon  certain  conditions,  and  on  the  28th  of  March  following  the  county  court 
made  the  subscription  on  the  terms  and  subject  to  the  conditions  specified. 

On  the  30th  of  March,  in  that  year,  an  act  was  passed  by  the  general  assem- 
bly of  Missouri,  entitled  "  An  act  to,  provide  for  the  registration  of  bonds  issued 
by  counties,  cities  and  incorporated  towns,  and  to  limit  the  issue  thereof." 
Section  4  of  that  act  is  as  follows:  "Before  any  bond  hereafter  issued  by  any 
county,  city  or  incorporated  town,  for  any  purpose  whatever,  shall  obtain  valid- 
ity, or  be  negotiated,  such  bond  shall  first  be  presented  to  the  state  auditor, 
who  shall  register  the  same  in  a  book  or  books  provided  for  that  purpose,  in  the 
same  manner  as  the  state  bonds  are  now  registered,  and  who  shall  certify  by 
indorsement  on  such  bond  that  all  the  conditions  of  the  laws  have  been  com- 
plied with  in  its  issue,  if  that  be  the  case,  and  also  that  the  conditions  of  the 
contract  under  which  they  were  ordered  to  be  issued  have  also  been  complied 
with,  and  the  evidence  of  that  fact  shall  be  filed  and  preserved  by  the  auditor. 
But  such  certificate  shall  be  prima  fade  evidence  only  of  the  facts  therein 
stated,  and  shall  not  preclude  or  prohibit  any  person  from  showing  or  proving 
the  contrary  in  any  suit  or  proceedings  to  test  or  determine  the  validity  of  such 
bonds,  or  the  power  of  any  county  court,  city  or  town  council,  or  board  of 
trustees,  or  other  authority  to  issue  such  bonds,  and  the  remedy  by  injunction 
shall  also  lie  at  the  instance  of  any  tax-payer  of  the  respective  county,  city  or 
incorporated  town  to  prevent  the  registration  of  any  bonds  alleged  to  be  ille- 
gally issued  or  founded  under  any  provision  of  this  act." 

On  the  4th  of  June,  1872,  the  county  court  ordered  that  $50,000  of  the  bonds 
which  had  been  voted  should  be  issued,  that  the  clerk  have  them  registered  ac- 
cording to  law,  and,  when  registered,  that  they  be  deposited  in  escrow  with 
some  responsible  banker  in  St.  Louis.  John  Purcell  was  the  presiding  justice 
of  the  court  in  March.  He  continued  in  ofSce  until  September,  1872,  when  be 
resigned,  and  K  S.  Merwin  was  appointed  in  his  place  October  21, 1872.  The 
bonds  now  in  question  were  sealed  with  the  seal  of  the  court,  affixed  by  the 
clerk,  and  signed  by  Merwin,  as  presiding  justice,  and  by  the  clerk  in  October, 
^  ^72,  but  antedated  as  of  March  28.  Merwin  delivered  them  during  the  same 
month,  with  the  first  two  coupons  cut  off,  to  the  Union  Savings  Bank  of  St. 
Louis,  for  the  use  of  Edward  Burgess,  a  contractor  for  building  the  road.  In 
November,  Burgess  sold  them  to  one  Wilson  at  fifty-five  cents  on  the  doUar, 
and  the  bank  gave  them  up  to  the  purchaser  on  his  order.  Neither  the  other 
justice  of  the  county  court,  nor  the  court  as  a  court,  consented  to  what  was 
done  by  Merwin,  and  the  railroad  company  has  never  fully  complied  with  the 
conditions  of  the  vote  authorizing  the  issue  of  the  bonds.  No  registry  of  the 
bonds  was  ever  made,  as  required  by  the  act  of  March  30, 1872,  and  they  did 
not  have  upon  them  the  certificate  of  registration.  Anthony,  the  plaintiff 
below,  was  a  purchaser  for  value  of  the  bonds  from  which  the  coupons  sued  on 
were  cut,  and  without  any  notice  that  they  had  been  antedated,  or  were  in  any 
respect  irregular  or  invalid.  The  circuit  court,  on  this  state  of  facts,  gave  judg- 
ment against  Anthony,  and  he  brought  this  writ  of  error. 

§  1250.  Bonda  issued  by  counties  for  townships,  in  Missouri^  are  county 
"bonds,  and  subject  to  registration  under  the  act  of  March  SO,  1872, 

All  the  questions  presented  in  the  argument  of  this  case  were  disposed  of  in 
Douglass  V.  County  of  Pike,  11  Otto,  677  (§§  1708-11,  infra),  except  such  as 
arise  under  the  act  of  March  30,  1872.    That  act,  it  is  claimed,  renders  the 
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bonds  invalid,  because  they  were  not  registered  and  had  no  certificate  of  registry 
on  them.  Against  this  it  is  urged :  1.  That  the  act  does  not  apply  to  bonds 
issued  under  the  township  aid  law;  and  2.  That  if  it  does,  the  county  is 
estopped  from  denying  that  these  bonds  were  actually  issued  on  the  day  they 
bear  date. 

The  first  objection  is,  as  we  think,  untenable.  It  does  not  appear  to  have 
been  taken  or  considered  below.  While  the  bonds  are  township  bonds,  in  the 
sense  that  they  are  payable  out  of  taxes  levied  on  the  property  in  the  township 
which  voted  them,  they  were  issued  by  the  countjr.  The  county  court,  which 
represented  the  county  in  its  corporate  capacity,  made  the  subscription  voted 
by  the  township,  and  issued  the  bonds  in  the  name  of  the  county.  Under  the 
same  authority  the  necessary  taxes  are  to  be  levied  on  the  property  in  the  town- 
ship, and  from  moneys  obtained  in  this  way  the  county  treasurer  is  to  pay  the 
bonds  and  coupons  as  they  mature.  The  bonds  on  their  face  acknowledge  an 
indebtedness  of  the  county  ^^for  and  on  account  of"  the  township.  Since 
townships  have  no  corporate  organization  of  their  own  they  act  through  the 
county,  which,  for  this  purpose,  represents  them,  as,  under  other  circumstances, 
it  does  the  people  of  the  whole  county. 

The  act  in  question  is  not  confined  to  the  bonds  (jf  counties,  but  embraces  all 
issued  by  counties.  As  there  can  be  no  township  bonds  except^^  they  are  issued 
by  counties,  it  seems  to  us  that  they  come  within  the  descriptive  words  used  in 
the  fourth  section,  and  we  have  been  unable  to  find  anything  in  the  other  parts 
of  the  act  manifesting  an  intention  to  give  these  words  any  other  than  their 
usual  and  ordinary  signification.  The  object  of  the  new  legislation  undoubtedly 
was  to  guard  against  unauthorized  issues  of  this  class  of  public  securities.  For 
this  purpose  a  new  policy  was  adopted  by  the  state.  The  evil  which  the  gen- 
eral assembly  had  in  view  affected  township  bonds,  as  well  as  those  of  counties, 
cities  or  towns.  In  fact,  as  ordinarily  the  same  officers  put  out  the  township 
bonds  that  did  those  of  the  county,  it  is  impossible  to  discover  any  good  reason 
for  guarding  one  against  frauds  and  mistakes  rather  than  the  other.  The  rec- 
ords of  the  county  court  should  contain  an  account  of  all  that  has  been  done 
in  this  way  by  that  body  for  the  townships,  and  the  chief  financial  oflScer  of 
the  county  can  as  easily  furnish  the  state  auditor  with  a  statement  of  these  obli- 
gations as  he  can  of  those  of  the  county  at  large.  When  the  state  auditor  cer- 
tifies to  the  county  court  the  amount  required  during  the  next  year  to  meet 
maturing  coupons  and  costs  and  expenses,  the  special  tax  can  be  levied  by  the 
^x>unty  court,  under  the  township  aid  law,  as  amended  in  1871  (Wagner's  Stat., 
331,  sec.  52),  on  the  real  estate  and  personal  property  in  the  township  for  whose 
account  the  bonds  were  issued.  No  embarrassment  can  possibly  arise  in  this 
particular,  for  there  is  no  such  conflict  between  the  two  statutes  as  to  produce 
a  repeal  by  implication.  The  registration  statute  is  supplementary  only  to  that 
under  which  the  bonds  were  originally  issued. 

§  1 251.  UideM  bonds  is9t(ted  under  the  act  of  1868  are  registered  under  that 
-qf  1872  they  have  no  legal  validity,  (a) 

This  brings  us  to  consider  the  question  of  estoppel.  There  can  be  no  doubt 
that  it  is  within  the  power  of  a  state  to  prescribe  the  form  in  which  municipal 
bonds  shall  be  executed  in  order  to  bind  the  public  for  their  payment.  If  not 
.so  executed  they  create  no  legal  liability.     Other  circumstances  may  exist 

<a)  To  Uie  tame  effect  also  is  the  ruling  in  Douglass  v.  Lincoln  Co.,*  9  McC,  449.     Bonds  are  not  roid  for 
want  oC  registration,  where  registration  is  not  made  a  condition  to  their  issue  and  negotiation.    First  Nat  Bank 
mC  North  Bennington  v.  Town  of  Arlington,*  16  Blatch.,  57.    See,  also,  %  1866. 
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which  will  give  the  holder  of  them  an  equitable  right  to  recover  from  the 
municipality,  the  money  which  they  represent,  but  he  cannot  enforce  the  pay- 
ment, or  put  them  on  the  market  as  commercial  paper.  The  act  now  in  ques- 
tion is,  we  think,  of  this  character.  It,  in  effect,  provides  that  no  bond  issued 
by  counties,  cities  or  incorporated  towns  shall  be  valid,  that  is  to  say,  com- 
pletely executed,  until  it  has  been  countersigned  or  certified  in  a  particular  way 
by  the  state  auditor.  For  this  purpose,  after  being  executed  by  the  corporate 
authorities,  it  must  be  presented  to  that  ofiicer,  and  he  must  inquire  and  deter- 
mine whether  all  the  requirements  of  the  law  authorizing  its  issue  have  been 
observed,  and  whether  all  the  conditions  of  the  contract  in  consideration  ,of 
which  it  was  to  be  put  out  have  been  complied  with.  To  enable  him  to  do  this, 
evidence  must  be  submitted  which  he  is  required  to  file  and  preserve.  If  he  is 
satisfied,  the  registry  i6  made,  and  the  requisite  certificate  indorsed  on  the 
bonds.  This  being  done  the  execution  of  the  bond  is  complete,  and,  under  the 
law,  it  may  then  be  negotiated,  that  is  to  say,  put  on  the  market  as  valid  conir 
mercial  paper.  When  the  certificate  is  found  on  the  bond  the  purchaser  need 
not  inquire  whether  what  has  been  certified  to  is  true.  As  against  a  hona  Jide 
holder  the  public  is  bound  by  what  its  authorized  agents  have  done  and  stated 
in  the  prescribed  form. 

§  1252.  Dealers  in  municipal  hands  are  charged  with  notice  of  the  law. 

Dealers  in  municipal  bonds  are  charged  with  notice  of  the  laws  of  the  state 
granting  power  to  make  the  bonds  they  find  on  the  market.    This  we  have  al- 
ways held.    If  the  power  exists  in  the  municipality,  the  hona  fide  holder  is  pro- 
tected against  mere  irregularities  in  the  manner  of  its  execution,  but  if  there  \^ 
a  want  of  power,  no  legal  liability  can  be  created.     When  the  bonds  now  in 
question  were  put  out,  the  law  required  that  to  be  valid  they  must  be  certified 
to  by  the  auditor  of  state.    In  other  words,  that  officer  was  to  certify  them  be- 
fore their  execution  was  complete,  so  as  to  bind  the  public  for  their  payment* 
We  had  occasion  to  consider  in  McGarrahan  v.  Mining  Company,  96  IJ.  S.,  316, 
the  effect  of  statutory  requirements  as  to  the  form  of  the  execution  of  patents 
to  pass  the  title  of  lands  out  of  the  ^nited  States,  and  there  say:  '^Each  and 
every  one  of  the  integral  parts  of  the  execution  is  essential  to  the  validity  of  a 
"patent.    They  are  of  equal  importance  under  the  law,  and  one  cannot  be  dis- 
pensed with  more  than  another.    Neither  is  directory,  but  all  are  mandatory. 
The  question  is  not  what,  in  the  absence  of  statutory  regulations,  would  con- 
stitute a  valid  grant,  but  what  the  statute  requires."    The  same  rule  applies 
here.    The  object  to  be  accomplished  is  the  complete  execution  of  a  valid  in- 
strument, such  as  the  law  authorizes  public  officers  to  put  out  and  bind  for  the 
payment  of  money  the  public  organization  they  represent.    For  this  purpose 
the  law  has  provided  that  the  instrument  must  not  only  be  signed  and  sealed 
on  behalf  of  the  county  court  of  the  county,  but  it  must  be  certified  to  or 
countersifi^ned  bv  the  auditor  of  state.    Of  this  law  all  who  deal  in  the  bonds 
are  bound  to  take  notice. 

§^1253.  Antedating  will  not  validate  an  illegal  instrument.    A  false  date  it 
as  nugatory  as  a  false  signature,  (a) 

In  order  to  recover  in  this  case  it  became  necessary  for  the  plaintiff  to  prove 
that  the  bonds  from  which  the  coupons  sued  on  were  cut  had  been  executed 
according  to  law.  He  did  prove  that  they  were  signed  by  the  presiding  justice 
and  clerk  of  the  court,  and  were  sealed  with  the  seal  of  the  court.  This,  be- 
fore the  act  of  March  30,  1872,  would  have  been  enough,  but  after  that  more 

(.a)  Afflrming  the  ruling  in  Anthony  v.  Jasper  Countj,*  4  DilL,  186. 
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was  necessary.  The  public  can  act  only  through  its  authorized  agents,  and  it 
is  not  bound  until  all  who  are  to  participate  in  what  is  to  be  done  have  per- 
formed their  respective  duties.  The  authority  of  a  public  agent  depends  on  the 
law  as  it  is  when  he  acts.  He  has  only  such  powers  as  are  specifically  granted ; 
and  he  cannot  bind  his  principal  under  powers  that  have  been  taken  away,  by 
simply  antedating  his  contracts.  Under  such  circumstances,  a  false  date  is 
equivalent  to  a  false  signature;  and  the  public,  in  the  absence  of  any  ratifica- 
tion of  its  own,  is  no  more  estopped  by  the  one  than  it  would  be  by  the  other. 
After  the  power  of  a,n  agent  of  a  private  person  has  b^en  revoked,  he  cannot 
bind  his  principal  by  simply  dating  back  w^hat  he  does.  A  retiring  partner, 
after  due  notice  of  dissolution,  cannot  charge  his  firm  for  the  payment  of  a 
negotiable  promissory  note,  even  in  the  hands  of  an  innocent  holder,  by  giving 
it  a  date  within  the  period  of  the  existence  of  the  partnership.  Antedating 
under  such  circumstances  partakes  of  the  character  of  a  forgery,  and  is  always 
open  to  inquiry,  no  matter  who  relies  on  it.  The  question  is  one  of  the  authority 
of  him  who  attempts  to  bind  another.  Every  person  who  deals  with  or  through 
an  agent  assumes  all  the  risks  of  a  lack  of  authority  in  the  agent  to  do  what 
he  does.  ^Negotiable  paper  is  no  more  protected  against  this  inquiiy  than  any 
other.  In  Bayley  v.  Taber,  5  Mass.,  285,  it  was  held  that  when  a  statute  pro- 
vided that  promissory  notes  of  a  certain  kind,  made  or  issued  after  a  cer- 
tain day,  should  be  utterly  void,  evidence  was  admissible  on  behalf  of  the 
makers  to  prove  that  the  notes  were  issued  after  that  day,  although  they  bore 
a  previous  date. 

§  1254.  Bonds  are  controUed  hy  the  law  in  force  when  they  were  issued. 

It  matters  not  that  when  the  bonds  were  voted  the  registration  law  was  not 
in  force.  Before  they  were  issued  it  had  gone  into  effect.  It  did  not  change 
in  any  way  the  contract  with  the  railroad  company.  The  company  was  just 
as  much  entitled  to  its  bonds  when  it  complied  with  the  conditions  under  which 
they  were  voted  after  the  law  as  it  could  have  been  before.  All  the  legislature 
attempted  to  do  was  to  provide  what  should  be  a  good  bond  when  issued. 
There  was  nothing  changed  but  the  form  of  the  execution.  Purchasers  of 
municipal  securities  must  always  take  the  risk  of  the  genuineness  of  the  official 
signatures  of  those  who  execute  the  paper  they  buy.  This  includes  not  only 
the  genuineness  of  the  signature  itself,  but  the  official  character  of  him  who 
makes  it.  This  plaintiff  is  charged  with  notice  of  the  fact  that  Merwin  was 
not  the  presiding  justice  of  the  county  court  until  October,  1872,  and  that  he 
could  not  have  signed  the  bonds  in  his  official  capacity  until  that  time.  Had 
he  signed  them  in  March,  he  could  not  have  bound  the  township  for  their  pay- 
ment. This  is  equivalent  to  notice  that  they  were  not  in  fact  issued  before 
March  30th,  and  that  consequently  they  were  not  valid  because  not  certified  by 
the  auditor  of  state. 

This  case  is  entirely  different  from  Town  of  Weyauwega  v.  Ayling,  99  U.  S., 
112  (§  1374,  infra\  where  we  held  the  town  was  estopped  from  proving  that 
the  bonds  were  actually  signed  by  a  former  clerk  after  he  went  out  of  office; 
because  the  clerk  in  office  adopted  that  signature  as  his  own  when  he  united 
with  the  chairman  in  delivering  the  bonds  to  the  railroad  company,  pursuant 
to  the  vote  of  the  town.  There  the  bonds  were  not  only  complete  in  form  at 
the  time  they  bore  date,  but  when  they  were  actually  issued  as  genuine  by  the 
proper  agents^  one  of  whom  was  the  clerk  who  should  have  signed  them.  Here 
they  were  not  actually  complete  in  form  when  they  were  issued,  and  it  was 
only  by  a  false  date  inserted  by  one  of  the  two  agents  required  by  law  to 

687 


125&-1261.  BONDS  — CORPORATE  SECURITIEa 

unite  in  their  execution,  and  without  the  knowledge  or  consent  of  the  other, 
who  never  acted  at  all,  that  they  were  apparently  so.  They  were  never  in  a 
condition  to  be  issued,  and  were  never  in  fact  issued  by  the  proper  authorities. 
They  were  in  legal  effect  forged.  It  follows  that  the  judgment  of  the  circuit 
court  was  right,  and  it  is  consequently  affirmed. 

Justices  Clifford,  Swayne  and  Strong  dissented. 

IX.  Recovery  on  Invalid  Bonds. 

BmaiABY  —  Becovery  for  money  had  and  received,  §§  1255-1257. —  Valid  bonds  issued  inplaes 
of  void  Ixmds,  §§  1258,  1259.—  Estoppel  hjtvote  in  favor  of  funding  bonds^  §  1260. 

§  1255.  The  bonds  issued  in  July,  1872,  by  the  city  of  Louisiana,  being  invalid  for  having 
been  antedated  to  January,  1872,  to  evade  the  I'egistration  act  of  Missouri  of  March,  1873,  the 
holders  may  recover  the  money  they  have  paid  to  the  city's  agent  from  whom  they  pur- 
chased, on  the  common  law  rule  that  an  action  **  lies  for  money  paid  by  mistake,  or  upon  a 
consideration  which  happens  to  fail,  or  for  money  got  through  imposition.**  It  is  not  ma- 
terial that  the  bonds  involved  an  obligation  to  pay  interest'  beyond  the  limited  rate,  since  the 
ground  of  recovery  is  on  the  implied  obligation,  the  express  obligation  being  void.  It  cannot 
be  objected  that  the  act  of  borrowing  money  was  ultra  vires,  because  the  act  of  1872,  which 
allowed  new  bonds  to  be  taken  in  place  of  old  ones  outstanding,  did  not  repeal  the  old  power 
to  borrow  money.    Louisiana  v.  Wood,  §§  1261-1268. 

§  1256.  Where  a  city  borrows  money  and  issues  bonds  without  authority  of  law,  and  ap- 
plies the  money  to  legitimate  corporate  uses,  an  action  for  money  had  and  received  will  lie  by 
A  holder  of  the  bonds ;  an  assignee  of  the  bonds  may  maintain  such  action.  Gause  v.  City  of 
Clarksville,  §§  1264-1268. 

§  1257.  And  where  the  consideration  for  which  a  bond  is  issued  is  void  in  part  and  valid  in 
part,  the  action  must  be  for  money  had  and  received.    Ibid, 

§  1258.  Where  a  valid  bond  of  a  city  is  surrendered,  and  a  renewal  bond  is  issued  whidi 
18  found  to  be  void,  the  holder  may  sue  on  the  original  bond.    Ibid, 

g  1259.  A  city  issued  certain  bonds  or  notes  for  which  it  received  money,  which  was  ex- 
'pended  for  the  purposes  of  the  city.  Under  a  new  statute,  and  an  ordinance  pursuant 
thereto,  the  city  issued  new  bonds,  with  which  the  old  bonds  or  notes  were  taken  up  and  can- 
>oeled.  Held,  that  a  party  receiving  the  new  bonds  was  entitled  to  recover  on  them,  whether 
othe  old  bonds  were  valid  or  not.    Little  Rock  v.  National  Bank,  §  1269. 

§  1260.  A  county  was  authorized,  on  a  vote  of  the  people,  to  fund  such  outstanding  bonds 
as  were  ** binding  and  subsisting  legal  obligations,*'  "properly  authorized  by  law.**  HM, 
that,  by  taking  a  popular  vote  and  issuing  new  bonds,  it  was  estopped  from  denying  the  valid- 
ity of  the  old  bonds.    County  of  Jasper  v.  Ballon,  §§  1270,  1271. 

[Notes.—  See  §§  1272,  1278.] 

LOUISIANA  v.  WOOD. 
(12  Otto,  294-800.     1880.) 

Ebrob  to  U.  S.  Circuit  Court,  Eastern  District  of  Missouri. 

Statement  of  Facts. —  The  city  of  Louisiana,  Missouri,  issued  bonds  in  Jnly, 
1872,  dated  January,  1872.  In  March,  1872,  an  act  was  passed  requiring  all 
municipal  bonds  issued  thereafter  to  be  registered,  and  the  bonds  in  question 
were  antedated  to  evade  that  law.  The  bonds  in  suit  were  bought  in  good 
faith  from  the  agent  of  the  city  and  value  paid  for  them.  There  was  judgment 
for  the  plaintiff. 

§  1261.  A  city  issuing  hands  invalid  under  existing  laws  is  liable  for  the 
money  it  borrows  upon  them. 

Opinion  by  Watte,  C.  J. 

That  the  bonds  in  question  are  invalid  is  conceded.  Such  is  the  effect  of  An- 
thony V.  County  of  Jasper,  101  D.  S.,  693  (§§  1250-54,  svpra\  decided  at  the  last 
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term.  It  is  equally  true  that  the  legal  effect  of  tlie  transactions  by  which  the 
plaintiff  and  his  assignors  got  possession  of  the  bonds  was  a  borrowing  by  the  city 
of  the  money  paid  for  what  was  supposed  to  be  a  purchase  of  the  bonds.  As 
the  broker  through  whom  the  business  was  done  was  the  agent  of  the  city,  and 
acting  as  such,  the  case,  so  far  as  the  city  is  concerned,  is  the  same  as  though 
the  money  had  been  paid  directly  into  the  city  treasury  and  the  bonds  given 
back  in  exchange.  The  fact  that  the  purchasers  did  not  know  for  whom  the 
broker  was  acting  is,  for  all  the  purposes  of  the  present  inquiry,  immaterial. 
They  believed  they  were  buying  valid  bonds  which  had  been  negotiated  and 
were  on  the  market,  when  in  reality  they  were  loaning  money  to  the  city, 
and  got  no  bonds.  The  city  was  in  the  market  as  a  borrower,  and  received  the 
money  in  that  character,  notwithstanding  the  transaction  assumed  the  form  of 
a  sale  of  its  securities.  The  city,  by  putting  the  bonds  out  with  a  false  date, 
represented  that  they  were  valid  without  registry.  The  bonds  were  bought 
and  the  price  was  paid  under  the  belief,  brought  about  by  the  conduct  of  the 
city,  that  they  had  been  put  out  and  had  become  valid  commercial  securities 
before  the  registry  law  went  into  effect.  It  would  certainly  be  wrong  to  per- 
mit the  city  to  repudiate  the  bonds  and  keep  the  money  borrowed  on  their 
credit.  The  city  could  lawfully  borrow.  The  objection  goes  only  to  the  way 
it  was  done.  As  the  purchasers  were  kept  in  ignorance  of  the  facts  which 
made  the  bonds  invalid,  they  did  not  knowingly  make  themselves  parties  to 
any  illegal  transaction.  They  bought  the  bonds  in  open  market,  where  they 
had  been  put  by  the  city  in  the  possession  of  one  clothed  with  appai'ent  au- 
thority to  sell.    The  only  party  that  has  done  any  wrong  is  the  city. 

§  1263.  A  city  isaidng  invalid  bonds  is  liable  for  the  money  received  as  money 
paid  by  migtake^  and  upon  other  grounds,  (a) 

In  Moses  v.  MacFerlan,  2  Burr.,  1005,  it  is  stated  as  a  rule  of  the  common 
law,  that  an  action  '4ies  for  money  paid  by  mistake,  or  upon  a  consideration 
which  happens  to  fail,  or  for  money  got  through  imposition."  The  present  ac- 
tion can  be  sustained  on  either  of  these  grounds.  The  money  was  paid  for 
bonds  apparently  well  executed,  when  in  fact  they  were  not,  because  of  the  false 
date  they  bore.  This  was  clearly  money  paid  b}**  mistake.  The  consideration 
on  which  the  payment  was  made  has  failed,  because  the  bonds  were  not,  in 
fact,  valid  obligations  of  the  city.  And  the  money  was  got  through  imposition, 
because  the  city,  with  intent  to  deceive,  pretended  that  the  false  date  the  bonds 
bore  was  the  true  one.  While,  therefore,  the  bonds  cannot  be  enforced,  because 
defectively  executed,  the  money  paid  for  them  may  be  recovered  back.  As  we 
took  occasion  to  say  in  Marsh  v.  Fulton  County,  10  Wall,  676  (§§  1186-89, 
9Ujpra\  '^  the  obligation  to  do  justice  rests  upon  all  persons,  natural  or  artificial, 
and  if  a  county  obtains  the  money  or  property  of  others  without  authority, 
the  law,  independent  of  any  statute,  will  compel  restitution  or  compensation." 

§  1 263.  In  the  sale  of  invalid  bonds  there  is  no  contract  for  interest 

It  is  argued,  however,  that,  as  the  city  was  only  authorized  by  law  to  borrow 
money  at  a  rate  of  interest  not  exceeding  ten  per  cent,  per  annum,  the  money 
cannot  be  recovered  back,  because  a  sale  of  the  bonds  involved  an  obligation 
to  pay  interest  beyond  the  limited  rate,  and  the  borrowing  was,  therefore,  ultra 
vires.  There  was  no  actual  sale  of  bonds,  because  there  were  no  valid  bonds 
to  sell.  There  was  no  express  contract  of  borrowing  and  lending,  and  conse- 
qaently  no  express  contract  to  pay  any  rate  of  interest  at  all.  The  only  contract 
actually  entered  into  is  the  one  the  law  implies  from  what  was  done,  to  wit, 

(a)  Afflnning  the  ruling  in  Wood  «.  Louisiana,*  6  Dili.,  1S8. 
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that  the  city  would,  on  demand,  return  the  money  paid  to  it  by  mistake,  and, 
as  the  money  was  got  under  a  form  of  obligation  which  was  apparently  good, 
that  interest  should  be  paid  at  the  legal  rate  from  the  time  the  obligation 
was  denied.  That  contract  the  plaintiffs  seek  to  enforce  in  this  action,  and  no 
other. 

Again,  it  was  contended  that,  as  the  money  in  this  case  was  borrowed  to 
take  up  bonded  indebtedness,  the  transaction  was  vUra  vires,  because  the  effect 
of  the  eleventh  section  of  the  act  of  1872  was  to  repeal  all  earlier  laws  author- 
izing the  borrowing  of  money  for  such  purposes.  We  do  not  so  understand 
that  section.  The  old  power  to  borrow,  which  the  charter  gave,  was  left  unim- 
paired, but  under  this  new  provision,  registered  bonds  might  be  issued  in  place 
of  old  ones  if  the  city  and  the  holders  of  the  old  bonds  could  agree  on  terms 
and  the  people  gave  their  assent.  In  this  way  the  holders  of  old  bonds  might 
avail  themselves  of  the  special  tax  which  the  law  of  1872  required  should  be 
levied  to  meet  the  obligation  of  all  registered  bonds ;  but  the  city  was  not  pre- 
vented from  borrowing  money  to  pay  old  bonds  if  it  saw  fit  to  do  so,  or  if  it 
could  not  agree  on  the  terms  of  exchange. 

The  judgment  below  was  right,  and  it  is  consequently  affirmed. 

GAUSE  V,  CITY  OF  CLARKSVILLE. 
(Circuit  Court  for  Missouri:  1  McCrary.  78-86;  5  DUlon,  165.     1880.) 

Statement  of  Facts. —  Action  on  a  number  of  bonds  issued  by  the  city  of 
Clarksville.  There  were  numerous  special  counts  and  two  common  counts  in 
the  amended  petition.  Upon  demurrer  to  the  original  petition  all  the  bonds 
had  been  held  void  on  the  ground  that  there  had  been  no  express  grant  of 
power  in  the  charter  of  defendant  to  issue  bonds  or  borrow  money.  Part  of 
the  bonds  were  given  in  direct  payment  of  subscriptions  to  the  stock  of  certain 
road  companies  and  others  in  renewal  of  other  bonds  given  for  that  purpose. 
Several  of  the  bonds  were  given  in  part  for  renewal  of  other  subscription 
bonds  and  in  part  for  money  applied  to  the  general  use  of  the  city.  The  bond 
in  the  fourteenth  count  had  been  surrendered  to  the  city  by  the  holder  in  ex- 
change for  a  new  bond,  which,  however,  had  not  been  registered  according  to 
the  law  in  force  at  the  time  (April  20,  1872).  The  old  bond,  however,  seemed 
to  have  been  reissued,  and  came  into  the  hands  of  the  plaintiff.  Other 
bonds  set  out  in  counts  18  to  27  were  issued  in  payment  of  a  subscrip- 
tion to  a  gravel  road  company.  Connected  with  these  there  had  been  an 
election,  the  validity  of  which  was  contested  on  the  ground  that  the  voters 
had  not  been  registered,  and  because  the  voters  had  not  been  sworn  as  required 
by  section  5,  article  II,  of  the  Missouri  constitution  of  1865.  A  question  was 
made  at  the  trial  as  to  the  jurisdiction  of  the  court,  it  being  alleged  that  the 
bonds  had  been  transferred  without  value  to  the  plaintiff,  a  citizen  of  Texas,  in 
order  to  give  the  circuit  court  jurisdiction.    No  plea  to  the  jurisdiction  was  filed. 

Opinion  by  Treat,  J. 

Most  of  the  legal  propositions  involved  in  this  case  were  heretofore  decided 
on  the  demurrers  to  some  of  the  counts.    8  Am.  Law  Reg.,  497. 

§  1264.  Where  a  city  sells  its  void  hands  and  applies  the  proceeds  to  corpora- 
tio7i  uses^  an  actiofi  will  lie  to  recover  the  moiiey^  and  the  assignee  of  the  band 
may  sice  for  it 

In  the  case  of  Wood  v.  The  City  of  Louisiana,  recognized  as  correct  by 
Judge  Dillon  in  his  opinion  on  said  demurrers,  it  was  held  that  although  a 
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nmnicipality  issued  bonds  which  it  had  no  authority  to  issue,  and  no  recovery 
could  be  had  on  the  bonds  as  such,  yet  if  the  money  derived  therefrom  was  re* 
ceived  for  an  authorized  purpose  and  applied  to  that  purpose,  an  action  would 
lie  as  for  money  had  and  received,  and  that  the  bona  Jide  holder  of  said  bonds 
could  recover  as  assignee  of  the  original  demand.  This  doctrine  receives  some 
support  from  the  views  expressed  in  the  case  of  Little  Hock  v^  National  Bank, 
98  U.  S.,  308  (§  1269,  infra),  and  Shirk  v.  Pulaski  County,  4  Dill.,  209.  Accept- 
ing the  doctrines  thus  stated,  it  was  for  the  plaintiff  to  prove  what  amount  the 
city  actually  received  for  wharf  and  for  street  improvement  bonds,  respectively. 
The  evidence  shows  that  these  bonds  sold  at  par,  and  that  the  proceeds  thereof 
were  paid  into  the  city  treasury,  and  expended  for  the  specific  purposes  design 
nated.  There  were  ordinances  of  the  city  authorizing  said  improvements  and 
making  the  needed  appropriations  therefor,  all  of  which  were  lawful,  and  the 
money  raised  therefor  by  the  sale  of  said  bonds  faithfully  applied.  Hence, 
under  the  rulings  heretofore  made  in  this  case,  the  plaintiff  is  entitled  to  re- 
cover the  amounts  so  actually  loaned,  with  unpaid  interest  due  from  date  of 
demand,  at  the  rate  of  six  per  cent.  The  city  bought  a  cemetery  lot,  to  pay 
for  which  it  borrowed  $1,500,  and  issued  a  bond  for  $1,650.  As  there  was  no 
power  to  issue  a  bond  therefor,  the  recovery  can  be  only  for  $1,500,  with  un- 
paid interest,  at  the  rate  of  six  per  cent.  The  foregoing  items  cover  all  the 
counts,  from  the  first  to  the  eleventh,  inclusive,  on  which,  as  held,  there  can  be 
no  recovery ;  but  that  the  plaintiff  would  be  remitted  to  his  count  for  money 
bad  and  received. 

§  1265.  Where  a  bond  is  made  far  two  coneideratione^  one  valid  and  one  in- 
valid,  the  bond  is  void,  and  the  holder  must  euefor  the  valid  consideration  in  an 
action  for  money  had  and  received. 

The  demands  embraced  in  counts  from  12  to  17,  inclusive,  are  on  bonds  issued 
in  payment  for  subscription  to  gravel  roads,  held  by  Judge  Dillon  to  be  a  law- 
ful exercise  of  municipal  authority,  from  which  view  I  dissented.  As  his  ruling 
must  prevail,  the  only  question  open  under  this  head  is  as  to  two  of  said  bonds^ 
which  the  evidence  shows  were  issued  on  renewal,  not  for  part  payment  of  said 
Bttbscription  alone,  but  for  an  additional  sum  also,  then  borrowed  for  general 
uses  of  the  city.  It  has  been  contended  that  said  bonds,  though  invalid,  pro 
tanto,  as  to  the  amount  in  excess  of  what  pertained  to  said  subscription,  should 
be  held  valid  as  to  the  amount  included  therein  for  which  the  city  had  author* 
ity  to  issue  negotiable  securities.  If  this  were  so,  a  suit  on  a  specialty  would 
necessarily  require  an  examination  into  the  various  items  of  the  consideration 
therefor,  and  thus,  instead  of  proceeding  as  on  a  specialty,  with  the  legal  pre- 
sumption arising  therefrom,  cause  the  single  demand  under  one  general  head  to 
be  split  into  an  indefinite  number  of  demands  under  various  heads. 

§  1 266, wh^en  a  recital  in  tiie  face  of  a  bond  estops  the  city. 

As  to  those  two  bonds  of  this  last  named  series,  therefore,  the  recovery  must 
be  had  under  the  count  for  money  had  and  received;  while  on  the  other  bonds 
the  recovery  will  be  had  as  on  specialties,  according  to  their  tenor.  The  counts 
from  18  to  27,  inclusive,  are  also  on  subscription  bonds.  To  these  bonds  it  is 
objected  that  the  required  assent  of  the  voters  was  not  obtained,  because^ 
though  numerically  the  needed  vote  was  given,  yet  the  voters  were  not  regis- 
tered, nor  did  they  take  the  oath  prescribed  by  the  state  constitution  of  1865. 
It  was  conceded,  but,  if  not,  such  is  the  fact,  that  the  registration  clause  alluded 
to  was  not  then  in  force.  No  doubt  the  prerequisite  of  the  oath  for  qualifica- 
tion to  vote  was  then  in  operation.     Whether  such  oath  was  duly  administered 
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or  not  to  each  voter  is  doubtful,  in  the  light  of  the  testimony;  and  if  not  ad- 
ministered to  all,  how  many  voters  failed  to  take  it,  is  still  more  uncertain.  It 
seems  that  the  vote  was  nearly  unanimous  in  favor  of  the  proposition;  so  that 
if  the  inquiry  were  to  extend  to  each  vote,  it  might  appear  that  the  required 
number  of  qualified  voters  did  assent  to  the  subscription.  The  ascertainment 
of  the  precise  facts  in  this  regard  is  considered  unimportant,  inasmuch  as  the 
ordinance  under  which  these  bonds  were  issued  recites  that  the  needed  election 
was  duly  had,  etc.  If  a  recital  on  the  face  of  the  bonds  estops  the  municipal- 
ity, as  held  in  all  similar  cases  on  municipal  bonds,  the  same  rule  should  obtain 
when  the  recital  is  in  the  city  ordinance;  for  the  reason  of  the  rule  is  the  same 
in  both  instances. 

§  1267.  A  valid  bond  renewed  hy  a  void  bond  is  still  in  force. 

Two  of  said  bonds  are  dated  after  the  registry  act  of  the  state  was  in  foroe^ 
and  therefore  are  not  valid,  as  bonds,  on  their  face.  An  effort  was  made  to 
show,  by  the  evidence,  that  they  were  delivered  before,  and  post-dated ;  but 
the  court  finds  otherwise.  Hence,  the  recovery  on  those  two  bonds  must  b^as 
for  money  had  and  received.  As  to  the  fourteenth  count,  the  facts  are,  sub- 
stantially, that  the  original  bond  was  lawfully  issued,  and  that  the  holder  of 
said  bond  agreed  to  surrender  the  same  and  accept  a  renewal  bond  therefor. 
Said  original  bond  was  returned  to  the  city,  and  what  purported  to  be  a  re- 
newal bond  was  issued  in  lieu  thereof,  but  the  latter  bond  was  void,  because 
the  city  failed  to  comply  with  the  requirements  of  the  then  existing  law.  Hence, 
the  original  bond,  being  unsatisfied,  remains  a  valid  bond,  on  which  a  right  of 
action  can  be  maintained,  such  original  bond  being  produced  by  plaintiff  as  the 
holder  thereof. 

§  1268.  Objections  to  the  jurisdiction  of  the  court  must  be  presented  hy  plea 
in  abatement. 

There  is  a  grave  question  of  jurisdiction  presented,  relating  to  the  plaintiff's 
interest  in  this  suit.  It  seems  that  the  bonds  sued  on,  and  the  rights  resulting 
from  the  assignment  thereof,  were  transferred  to  the  plaintiff,  a  citizen  of 
Texas,  for  the  purpose  of  having  him  sue  thereon  in  a  United  States  court  — 
evidence  concerning  which  was  received,  subject  to  the  ruling  of  the  court  as  to 
its  admissibility  under  the  issues.  By  the  practice  act  of  Missouri,  as  uniformly 
ruled,  the  holder  of  negotiable  paper,  to  whom  the  same  is  transferred  merely 
for  the  purpose  of  collection,  can  maintain  an  action  thereon  in  his  own  name* 
But  it  is  urged  that  if  such  transfer,  or  the  assignment  of  a  demand,  negotiable 
or  non-negotiable,  is  for  the  purpose  of  having  the  same  adjudicated  in  a 
United  States  court,  there  is  a  fraud  on  the  jurisdiction  of  the  latter  court. 
Such  a  question  should  have  been  presented  by  a  plea  in  abatement.  This  case 
furnishes  an  apt  illustration.  The  time  of  counsel  and  court  has  been  occupied 
for  a  long  period  on  the  merits  of  this  controversy,  when,  if  a  plea  in  abate- 
ment had  been  interposed,  a  few  hours  might  have  sufficed  for  its  determina- 
tion. If  the  court,  through  issues  made  by  pleas  in  abatement  or  in  bar,  had 
ascertained  that  no  jurisdiction  exists,  its  judgment  would  be  of  dismissal 
without  passing  on  the  merits.  There  are,  however,  no  issues  in  this  case 
under  which  evidence  of  the  kind,  to  defeat  the  jurisdiction,  can  be  received. 
There  is  no  time  at  command  to  analyze  the  varied  learning  on  the  subject,  and 
the  decided  cases  to  which  the  learned  counsel  have  referred.  A  few  are  re- 
ferred to  in  a  note  to  this  opinion.  (<i)    If  practicable,  a  special  finding  would 

(a)  Conard  v.  Atlantic  Ins.  Ck>.,  1  P^t,  460;  De  Wolf  v.  Rabaud,  1  Pet,  476;  Sims  v.  Hundley,  6  How.,  1 ;  Bafl^  u 
Dosier,  6  How.,  23;  Smith  v.  Kemachen,  7  How.,  198;  Sheppard  v.  Graves,  14  How.,  605;  Jones  v.  League,  18  How^ 
30i  Scott  V.  Sandford,  19  How.,  888;  Spencer  v.  Lapslej,  20  How.,  864;  Thompson  v.  Railroad  Cos.,  6  WalL,  181. 
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have  been  made  as  to  each  count;  but  this  opinion  will  clearly  show  the  con- 
clusions reached  and  the  grounds  on  which  the  decision  rests. 

LTITLE  ROCK  v.  NATIONAL  BANK. 
(8  Otto,  806-815.    1878.) 

Ebbob  to  U.  S.  Circuit  Court,  Eastern  District  of  Arkansas. 

Statement  of  Facts. —  The  city  of  Little  Bock,  Arkansas,  issued  a  large 
amount  of  notes,  or  bonds,  of  various  denominations,  which  circulated  as  a 
local  currency,  and,  having  been  authorized  by  statute  to  fund  its  indebtedness^ 
it  took  up  that  class  of  paper  by  issuing  regular  bonds,  upon  some  of  which 
this  suit  was  brought.  There  was  also  included  in  the  suit  a  balance  for  cer- 
tain currency  bonds  which  had  not  been  replaced  by  regular  bonds,  but  were 
credited  to  the  bank  by  the  city.  The  city  pleaded  that  the  original  currency 
bonds  were  issued  in  violation  of  law.    There  was  judgment  for  the  plaintiff. 

Opinion  by  Mb.  Justice  Hunt. 

We  do  not  perceive  that  there  is  any  difference  between  the  right  to  recover 
for  the  amount  issued  to  the  bank  in  bonds,  and  for  that  credited  on  the  books 
of  the  city.  If  the  debt  was  legally  created,  the  holder  had  the  right  to  re- 
cover the  amount  of  the  bills  held  by  him.  If  it  derived  a  new  validity  from 
the  surrender  of  an  old  debt  of  a  disputed  character,  it  is  to  be  observed  that 
all  of  the  debt  was  equally  given  up.  New  bonds  were  issued  for  a  portion, 
but  all  of  the  debt  was  surrendered.  It  was  the  surrender  of  what  was 
claimed  to  be  a  legal  debt,  and  the  creating  a  new  obligation  thereby,  that 
is  said  to  create  the  liability.  If  a  city  has  power  to  bind  itself  by  substitut- 
ing a  new  liability  for  a  canceled  one,  it  may  do  so  by  any  instrument  of  ac- 
knowledgment which  affords  sufficient  evidence  of  a  debt.  We  are  of  opinion 
that  the  two  classes  of  obligations  are  governed  by  the  same  rule. 

The  statutes  of  Arkansas  upon  the  subject  of  notes  issued  for  the  purposes 
of  currency  are  complicated  and  hard  to  be  understood.  On  the  25th  of  No- 
vember, 1837,  was  passed  the  first  act  to  which  we  are  referred,  entitled  ^*  An 
act  to  prevent  the  circulation  of  private  notes  in  the  state,''  prohibiting  the  cir- 
culation of  all  money  or  bank  notes  by  persons  unauthorized  by  law,  and  of 
notes  of  a  less  denomination  than  $5. 

On  the  14th  of  February,  1838,  was  passed  the  act  entitled  "An  act  to 
compel  the  payment  of  change  tickets,"  which  provided  that  the  holder  of  any 
change  ticket,  bill  or  small  note  should  have  the  right  to  sue  the  issuer  or  in- 
dorser  thereof  before  anj^  justice  of  the  peace,  and  recover  the  amount  held 
by  him,  and  providing  that  the  act  first  above  mentioned  should  take  effect 
from  the  1st  day  of  March,  1838. 

The  effect  of  the  two  statutes  would  appear  to  be  that  the  general  circula- 
tion of  private  notes  was  prohibited  by  law,  but  the  holder  of  notes  thus  ille- 
gally circulated  was  authorized  to  recover  the  amount  from  the  party  issuing 
or  indorsing  the  same,  and  to  have  execution  without  appeal  or  delay. 

On  the  8th  of  January,  1855,  was  passed  "An  act  to  restrain  the  circulation 
of  change  tickets,"  prohibiting  the  circulation  by  any  person  or  persons  of 
notes  or  bills  of  less  denomination  than  $5,  to  pass  as  currency,  whether  first 
issued  within  this  state  or  not,  punishable  by  fine  and  imprisonment. 

On  the  8th  of  February,  1859,  was  passed  ''An  act  to  prevent  the  people 
from  beiog  defrauded  with  bank  paper,"  and  on  the  18th  of  November,  1861^ 
'^  An  act  to  repeal  all  state  laws  that  prohibit  the  ciix;ulation  of  bank  bills  of 
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any  denomination."  The  last  act  is  in  these  words:  ^' All  acts  or  parts  of  acts 
prohibiting  the  circulation  of  bank  bills  of  any  denomination  or  amount,  and 
fixing  a  penalty  for  such  circulation,  be,  and  the  same  are  hereby,  repealed; 
but  nothing  herein  contained  shall  be  construed  so  as  to  authorize  the  issuance 
of  shin-plasters,  change  notes  or  other  irresponsible  paper,  by  individuals,  cor- 
porations, or  others." 

'^Shin-plasters  and  change  notes"  we  may  assume  to  be  paper  money  of  a 
less  denomination  than  one  dollar,  intended  to  take  the  place  of  small  pieces 
of  coin.  But  what  is  ''other  irresponsible  paper?"  It  would  seem  that  shin* 
plasters  and  change  notes  are  irresponsible  paper,  as  not  only  are  they  expressly 
required  not  to  exist,  but  they  are  condemned  in  the  company  of  "  other  irre- 
sponsible paper."  Nor  can  we  treat  this  subject  as  paper  or  notes  issued  by 
those  who  are  not  solvent  in  their  pecuniary  affairs,  or  not  able  to  respond 
to  the  consequences  of  their  actions.  There  is  no  standard  known  to  the 
law  to  determine  where  responsibility  or  irresponsibility  exists.  We  appre- 
hend this  expression  may  have  been  intended  to  apply  to  fractional  paper, 
which  in  its  form,  character  and  nature  was  considered  as  a  debased  and  un- 
healthy circulating  medium.  By  an  act  approved  December  14,  1875,  it  was 
enacted  ''  that  all  city  warrants,  scrip  acceptances  or  money  shall  be  receivable 
for  any  city  purposes  except  for  interest  tax,  and  for  all  debts  due  the  munici- 
pal corporation  by  whom  the  same  were  issued,  without  regard  to  the  time 
or  date  of  issuance  of  such  warrant,  scrip  acceptance,  or  money,  or  the  purpose 
for  which  they  were  issued." 

§  1269.  Bonds  issued  hy  a  city  ifipursiuinoe  of  authority  granted  hy  staliUSj 
%ohieh  replace  obligations  of  doubtful  validity^  are  themselves  valid  amd  hind  the 
city,  (a) 

Upon  this  state  of  the  law  the  judge  at  the  circuit  was  of  the  opinion 
that  the  original  issue  of  its  notes  by  the  city  of  Little  Bock  was  illegal.  It  is 
not  necessary  that  we  concur  in  this  view,  or  that  we  should  dissent  from  it. 
We  have  referred  to  the  statutes  that  the  actual  position  of  the  parties  towanls 
each  other  might  be  understood,  and  the  point  on  which  the  decision  in  favor 
of  the  bank  was  made  be  appreciated.  There  was  evidence  that  the  bonds 
sued  on,  and  the  ledger  accounts  sued  on,  were  given  and  allowed  on  the  im- 
mediate consideration  of  the  surrender  of  bonds  of  the  form,  character  and 
Hiaterial  first  issued  by  the  city.    The  court  charged  as  follows,  viz. : 

"  That  the  bonds  in  suit  issued  by  the  defendant  in  lieu  of  said  bonds  on 
bank-note  paper — the  last-named  bonds  having  been  originally  issued  under 
the  circumstances  above  stated  for  valid  debts  against  the  city  to  other  credit- 
ors of  the  city  than  the  plaintiff,  and  the  plaintiff  not  having  been  connected  with 
their  issue  —  constitute  a  valid  ground  of  action  against  the  city,  and  the  city 
is  liable  thereon  to  the  plaintiff^  although  the  said  city  bonds  on  bank-note 
paper  were  of  such  an  appearance  and  of  such  a  form  as  to  be  especially 
adapted  to  constitute  a  circulating  medium,  and  were,  in  fact,  used  in  and 
about  the  city  as  a  local  circulating  medium  in  lieu  of  money. 

"  There  is  also  a  claim  against  the  city  for  the  amount  of  certain  city  bonds 
on  bank-note  paper  surrendered  by  the  plaintiff  to  the  city  at  its  request,  for 
which  the  city  issued  no  new  bonds,  but  placed  the  amount  of  the  bonds  sur- 


(a)  Affirming  the  ruling  in  the  lonrer  court  Merchants'  National  Bank  v.  Citj  of  Little  Rock,*  5  Din., 
^There  was  also  a  claim  against  the  city  for  the  amount  of  certain  city  bonds,  on  hank-note  paper,  sorrendered  bj 
the  plaintiff  to  the  cit^  at  its  request,  for  which  the  city  issued  no  new  bonds,  but  placed  the  amount  of  the  bonds 
surrendered  on  the  ledger  of  the  city.  It  was  held  that  th%  same  principles  of  law  applied  to  this  claim  as  to  ftlie 
claim  on  the  new  bonds. 
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rendered  by  the  plaintiff  and  destroyed  by  the  city  to  the  credit  of  the  plaintiff 
on  the  ledger  of  the  cit}'.  The  same  principles  of  law  apply  to  this  claim  as  to 
the  claim  on  the  new  bonds." 

It  can  scarcely  be  doabted  that  whoever  is  capable  of  entering  into  an  ordi- 
nary contract  to  obtain  or  receive  the  means  with  which  to  bnild  houses  or 
wharves,  or  the  like,  may,  as  a  general  rule,  bind  himself  by  an  admission  of 
his  obligation.  The  capacity  to  make  contracts  is  at  the  basis  of  the  liability. 
The  first  liability  of  the  city  was  disputed  by  it.  It  had  gone  beyond  its  power, 
as  it  said,  in  making  a  debt  in  the  form  of  bank  notes.  If  it  had  not  denied  its 
power,  judgment  and  an  execution  might  have  gone  against  it,  and  the  creditor 
would  have  obtained  his  money.  This  privilege  of  non-resistance  every  person 
retains,  and  continues  to  retain.  He  can  reconsider  at  any  time  and  confess, 
and  admit  what  the  moment  before  he  denied.  In  1874  the  city  of  Little  Rock 
did  reconsider.  It  said,  we  will  purge  the  transaction  of  its  illegality.  We  had 
the  authority  to  accept  from  you  in  satisfaction  of  amounts  received  by  us  for 
legitimate  purposes  the  sums  in  question.  We  did  so  receive  and  expend  for 
legitimate  purposes.  We  erred  in  making  the  payment  to  you  in  an  objection- 
able form.  We  now  pay  our  just  and  lawful  debt  by  canceling  the  bank  notes 
issued  by  us,  and  delivering  to  you  obligations  in  the  form  of  bonds,  to  which 
form  there  is  no  legal  objection.  If  the  city  had  borrowed  $1,000  of  the  bank 
upon  its  note  at  a  usurious  interest,  but  the  bank  had  subsequently  canceled 
the  illegal  note,  had  refunded  the  excessive  interest,  and  received  a  new  not^ 
for  a  lawful  amount,  the  new  note  would  be  valid  and  collectible.  Kent  v. 
Walton,  7  Wend.  (N.  T.,)  256.  So  where  the  consideration  of  a  contract  de- 
clared void  by  statute  is  morally  good,  a  repeal  of  the  statute  will  validate  the 
contract.  Washburn  v.  Franklin,  35  Barb.,  599 ;  S.  C,  13  Abb.  Pr.,  140.  If  the 
act  of  December  14,  1875,  siipra^  repeal  the  restraining  laws  absolutely  as  to 
cities,  which  we  do  not  decide,  the  notes  first  issued  by  the  city  were  valid  from 
that  time.  We  think  the  charge  quoted  was  right.  Hitchcock  v,  Galveston,  96 
U.  S.,  341;  The  Mayor  ^-.Ray,  19  Wall.,  468;  Police  Jury  v.  Britton,  15  id.,  566; 
Mullarky  v.  Cedar  Falls,  19  la.,  24;  Sykes  v.  LaflFery,  27  Ark.,  407;  Wright  v. 
Hughes,  13  Ind.,  109,  are  authorities  to  the  point.  See,  also,  the  numerous 
cases  cited  in  Dillon,  Munic.  Corp.,  sec.  407,  note.  Judgment  (tffirmed. 

COUNTY  OF  JASPER  v.  BALLOU. 
(13  Otto,  745-758.     1880.) 

Erbob  to  U.  S.  Circuit  Court,  Southern  District  of  Illinois. 

Opinion  by  Watte,  C.  J. 

Statement  of  Facts. —  The  constitution  of  Illinois,  which  went  into  efiFect 
April  1, 1848,  contained  the  following: 

"  Art.  VII,  Sec.  6.  The  general  assembly  shall  provide,  by  a  general  law, 
for  township  organization,  under  which  any  county  may  organize  whenever  a 
majority  of  the  voters  of  such  county,  at  any  general  election,  shall  so  deter- 
mine, and  whenever  any  county  shall  adopt  a  township  organization,  so  much 
of  this  constitution  as  provides  for  the  management  of  the  fiscal  concerns  of  the 
^d  county  by  the  county  court  may  be  dispensed  with,  and  the  affairs  of  the 
said  county  may  be  transacted  in  such  manner  as  the  general  assembly  may 
provide." 

Accordingly,  in  February,  1849,  a  law  was  passed  authorizing  the  township 

organization  of  counties,  and  directing  that,  when  such  an  organization  was 
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adopted,  the  affairs  of  the  county  should  be  conducted  by  a  board  of  supervis- 
ors. Counties  not  under  township  organization  were  managed  by  county 
courts.  The  Gray  ville  &  Mattoon  Kailroad  Company  was  incorporated  Feb- 
ruary 6,  1857,  and  on  the  1st  of  March,  1867,  its  charter  was  amended  so  as  to 
allow  counties  to  subscribe  to  the  stock  and  issue  bonds  in  payment,  if  a  major- 
ity of  the  voters  of  the  county,  at  an  election  called  by  the  county  courts  should 
vote  in  favor  of  such  a  subscription.  The  county  of  Jasper,  through  which  the 
road  of  the  company  ran,  was  under  township  organization,  and  its  hooard  of 
supervisors  called  upon  the  voters  of  the  county  to  vote  at  an  election  to  be 
held  on  the  7th  of  April,  1868,  whether  a  subscription  of  $100,000  should  be 
made  to  the  stock  of  the  company  by  the  county,  payable  in  bonds  of  the 
county,  to  be  issued  as  the  work  progressed,  one-sixth  of  which  were  to  fall  due 
annually  from  the  time  they  were  put  out.  The  election  was  held,  and  resulted 
in  a  majority  in  favor  of  the  subscription.  At  a  meeting  of  the  board  of  super- 
visors, January  23,  1863,  tbe  chairman  was  authorized  to  subscribe  the  stock 
as  soon  as  it  might  legally  be  done.  An  act  of  the  general  assembly  of  the 
state,  approved  March  27,  1869  (Acts  of  1869,  vol.  iii,  p.  360),  relating  to  this 
company,  and  to  votes  which  had  been  taken  for  subscriptions  to  its  stock,  con- 
tained the  following  as  section  3 :  "  That  all  elections  held  for  the  purpose  of 
voting  said  stock,  and  the  manner  in  which  said  stock  was  voted,  are  hereby 
legalized  in  all  respects,  and  the  stock  to  be  subscribed  in  the  manner  the  same 
was  voted." 

On  the  authority  of  these  several  acts  and  this  election  the  board  of  super- 
visors issued  one  hundred  bonds  of  $1,000  each,  in  the  following  form: 

''  Know  all  men  by  these  yn^sents,  that  the  county  of  Jasper,  state  of  Illinois, 
acknowledges  itself  to  be  indebted  in  the  sum  of  one  thousand  dollars  lawfal 
money  of  the  United  States  of  America,  which  said  sum  of  money  the  said 
county  promises  to  pay  the  Gray  ville  &  Mattoon  Railroad  Company,  or  bearer, 

at  the  oflGice  of  the  county  treasurer  of  said  county,  on  the  first  day  of , 

in  the  year  of  our  Lord  one  thousand  eight  hundred  and ,  with  interest  at 

the  rate  of  ten  per  centum  per  annum,  which  interest  shall  be  payable  on  the 
first  day  of  each  year,  at  the  office  of  the  treasurer  of  said  county,  on  the  pres- 
entation and  delivery  of  the  coupons  severally  hereto  annexed. 

"  This  bond  is  issued  under  and  by  virtue  of  a  law  of  the  state  of  Illinois,  en- 
titled an  act  to  incorporate  the  Gray  ville  &  Mattoon  Railroad  Company,  passed 
February  6,  1857,  and  amendatory  acts  thereto  in  force  March  1,  1867,  and 
March  27,  1869,  in  compliance  with  a  vote  of  the  electors  of  said  county  at  an 
election  held  April  7,  1868,  in  accordance  with  said  acts. 

"This  bond  is  one  of  a  series  limited  to  one  hundred  thousand  dollars,  one- 
sixth  of  the  amount  made  payable  annually,  at  ten  per  centum  per  annum,  is- 
sued for  stock  in  the  Gray  ville  &  Mattoon  Railroad  Company  by  the  county  of 
Jasper,  and  placed  in  trust  for  delivery  only  by  the  trustee  herein  named,  to 

wit, '■ — ,  of  the  county  of  Jasper,  which  shall  not  become  obligatory 

unless  the  certificate  indorsed  hereon  be  signed  by  said  trustee. 

"The  faith  of  the  county  of  Jasper  is  hereby  pledged  for  the  payment  of  the 
principal  sum  and  interest  aforesaid. 

"  In  testimony  whereof,  the  county  of  Jasper,  by  its  chairman  of  the  board 
of  supervisors  of  said  county,  and  the  clerk  of  the  county  court  as  ex-officio 

clerk  of  said  board  of  supervisors,  have  subscribed  this  bond  this day  of 

- — ,  A.  D.  187-.  "  County  Clerk. 

"  Chairman  of  the  Board  of  Supervisors. 
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^  I  hereby  certify  that  this  bond  is  one  of  a  series  of  bonds  held  by  me  as 
trustee  of  the  county  of  Jasper,  to  be  delivered  to  the  Grayville  &  Mattoon 
Bailroad  Company,  as  per  order  of  the  board  as  stated  therein. 

"Trustee." 

The  bonds  fell  due,  some  in  1877  and  others  in  each  year  thereafter,  until 
and  including  the  year  1883.  It  nowhere  appears  when  the  bonds  were  put  in 
the  hands  of  the  trustee,  but  none  of  them  bore  date  prior  to  October  19,  1876. 
At  all  the  times  when  these  several  things  were  done  there  was  in  the  county 
of  Jasper  a  county  court  as  well  as  a  board  of  supervisors.  On  the  14th  of 
April,  1875,  the  general  assembly  passed  an  act,  the  material  part  of  which  is 
as  follows : 

"  Sec.  1.  That  in  all  cases  where  any  county,  city,  town,  township,  school 
district  or  other  municipal  corporation  have  issued  bonds  or  other  evidences  of 
indebtedness  for  money  on  account  of  any  subscription  to  the  capital  stock  of 
any  railroad  company,  or  on  account  of  or  in  aid  of  any  public  buildings  or 
other  public  improvement,  or  for  any  other  purposes  which  are  now  binding 
or  subsisting  legal  obligations  against  any  county,  city,  town,  township,  school 
district  or  other  municipal  corporations,  and  remain  outstanding,  and  which 
are  properly  authorized  by  law,  the  proper  authorities  of  any  such  county,  city, 
town,  township,  school  district  or  other  municipal  corporation  may  upon  the 
surrender  of  any  such  bonds  or  other  evidences  of  indebtedness,  or  any  number 
thereof,  issue  in  place  or  in  lieu  thereof  to  the  holders  or  owners  of  the  same 
new  bonds,  etc.  .  .  .  And  such  new  bonds  or  other  evidences  of  indebted- 
ness so  issued  shall  show  on  their  face  that  they  are  issued  under  this  act :  Pro- 
videdy  that  the  issue  of  such  new  bonds  in  lieu  of  such  indebtedness  shall  first 
be  authorized  by  a  vote  of  a  majority  of  the  legal  voters  of  such  county,  city, 
town,  township,  school  district  or  other  municipal  corporation,  voting  either  at 
some  annual  or  special  election  of  such  municipal  corporation:  And  provided 
further^  that  such  bonds  or  other  evidences  of  indebtedness  shall  not  be  issued 
so  as  to  increase  the  aggregate  indebtedness  of  such  municipal  corporation  be- 
yond five  per  centum  on  the  value  of  the  taxable  property  therein,  to  be  ascer- 
tained by  the  last  assessment  for  state  and  county  taxes  prior  to  the  issuing  of 
such  bonds  or  other  evidences  of  indebtedness."    Acts  of  1875,  p.  68. 

Under  the  authority  of  this  act  the  board  of  supervisors  called  an  election  of 
the  voters  of  the  county,  to  be  held  on  the  3d  day  of  April,  1877,  for  the  pur- 
pose of  voting  for  or  against  funding  the  *^  bonds  issued  to  the  Grayville  & 
Mattoon  Eailroad  Company  for  the  sum  of  $100,000,  drawing  ten  per  cent,  in- 
terest; said  hundred  bonds  to  be  due  in  twenty  years,  and  payable  at  the 
option  of  the  county  in  ten  years ;  said  bonds  to  draw  interest  not  to  exceed 
seven  per  cent,  per  annum,  said  interest  to  be  payable  semi-annually  at  the 
treasurer's  office  in  Jasper  county."  At  this  election  a  majority  of  the  voters 
were  found  to  be  in  favor  of  the  measure.  Afterwards  funding  bonds  were 
issued  in  exchange  for  old  bonds  in  the  following  form: 

'^  For  value  received,  the  county  of  Jasper,  in  the  state  of  Illinois,  promises 
to  pay  the  bearer  one  thousand  dollars  on  the  first  day  of  May,  A.  D.  1897, 
with  interest  from  date,  payKble  on  the  first  daj's  of  May  and  November  in 
each  year  (on  surrender  of  the  annexed  coupons),  at  the  rate  of  seven  per  cent, 
per  annum,  until  the  principal  sum  shall  be  paid. 

*^  Principal  and  interest  payable  at  the  county  treasurer's  office,  in  the  town 

of  Newton,  in  said  county.    The  county  of  Jasper  reserves  the  right  to  pay 

this  bond  on  or  at  any  time  after  May  1,  1887,  upon  giving  at  said  place  of 
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pftyment,  and  also  by  an  advertisement  in  some  New  York  city  daily  news- 
paper, at  least  six  (6)  months'  notice  of  such  intention,  and  interest  shall  cease 
from  the  day  on  which  this  bond  is  by  such  notipe  made  payable. 

"  This  bond  is  one  of  a  series  of  bonds  numbered  from  1  to  100,  inclusive, 
amounting  in  all  to  one  hundred  thousand  dollars,  issued  by  said  county  of 
Jasper,  for  the  purpose  of  funding  legally  incurred  indebtedness  of  the  county, 
and  under  and  in  accordance  with  an  act  of  the  general  asseta.bly  of  the  state 
of  Illinois,  approved  April  14,  1875,  entitled  ^  An  act  to  amend  an  act  entitled 
*^  An  act  to  enable  counties,  cities,  townships,  school  districts  and  other  munic- 
ipal  corporations  to  take  up  and  cancel  outstanding  bonds  and  other  evidences 
of  indebtedness,  and  fund  the  same,"  '  approved  and  in  force  March  26,  1872, 
all  provisions  of  which  act  have  been  duly  complied  with. 

^^  In  testimony  whereof,  we,  the  undersigned,  officers  of  Jasper  county,  beings 
duly  authorized  to  execute  this  obligation  on  its  behalf,  have  hereunto  set  our 
signatures  and  affixed  the  county  seal  this day  of  May,  A.  D.  1877. 

[seal]  •  **  County  Clerk. 

*^  Chairman." 

After  these  bonds  were  put  out  the  indebtedness  of  the  county  exceeded 
somewhat  five  per  cent,  of  the  value  of  the  taxable  property  as  ascertained  by 
the  last  preceding  assessment.  The  plaintiff  below,  and  defendant  in  error 
here,  being  the  owner  of  coupons  cut  from  some  of  the  funding  bonds,  falling^ 
due  in  May  and  November,  1878  and  1879,  which  were  unpaid,  brought  this  suit 
to  recover  them.  He  was  the  holder  and  in  possession  of  a  part  or  the  whole 
of  the  original  bonds  when  the  funding  took  place,  and  took  the  funding  bonds 
in  exchange  for  such  of  the  original  bonds  as  he  then  held.  Upon  this  state  of 
facts  the  court  below  gave  judgment  against  the  county.  The  case  is  now  here- 
by writ  of  error,  and  the  single  question  is  presented,  whether  the  county  made 
out  a  valid  defense  to  the  coupons  sued  on. 

§  1 270.  After  a  rcUification  hy  popular  vote  and  a  refundiiig  of  old  bonds,  a 
isounty  is  estopped  from  denying  the  validity  of  the  first  issiie.  (fl) 

In  our  opinion  the  county  is  estopped  from  setting  up  the  alleged  invalidity 
of  the  original  bonds  as  a  defense  in  this  action.  It  is  true,  the  funding  law 
only  authorize  the  funding  of  ^^  binding  and  subsisting  legal  obligations,"' 
"  properly  authorized  by  law,"  but  no  new  bonds  could  be  issued  in  lieu  of  old 
ones  except  on  a  vote  of  the  people.  All  outstanding  bonds  were  not  to  be- 
taken up  in  this  way,  but  only  such  as  were  recognized  by  the  people,  acting 
together  in  their  political  capacity  at  an  election  for  that  purpose,  as  binding- 
and  subsisting  legal  obligations.  After  such  a  recognition  the  corporate  author- 
ities could  make  the  exchanges,  but  not  before.  The  law  under  which  the 
original  bonds  were  put  out  was  sufficient.  No  complaint  is  made  of  any  ille- 
gality in  its  provisions.  The  only  objection  is  that  there  was  a  mistake  in 
carrying  it  into  execution.  The  election  was  called  by  the  wrong  corporate- 
agency.  The  county  court  should  have  brought  the  people  together  and  not 
the  board  of  supervisors.  This,  if  there  had  been  nothing  more,  would,  under 
the  rulings  of  the  highest  court  of  the  state,  made  long  before  the  vote  wa& 
taken,  render  the  bonds  invalid.  Supervisors  *  of  Schuyler  Co.  v.  People,  25- 
111.,  181.  It  was  for  this  reason,  undoubtedly,  that  the  board  of  supervisors,  at 
their  meeting  after  the  election,  authorized  the  subscription  to  be  made  and  the 
bonds  delivered  in  payment  as  soon  as  it  might  lawfully  he  done^  and  that  the 

(a)  If  a  county  is  authorized  to  issue  bonds  to  pay  for  improvements  made  by  it,  it  may  take  up  previously 
Issued  but  invalid  bonds  issued  by  it  for  the  same  work  and  replace  them  with  the  new  bonds.  Bitchie  r^ 
Franklin  County,  22  Wall.,  07  (Si  868-860). 
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act  to  legalize  the  election  was  passed  in  1869.  We  have  not  had  our  attention 
called  to  any  case  in  which  the  courts  of  the  state  had  decided,  before  this 
funding  took  place,  that,  under  the  constitution  of  1848,  an  act  which  simply 
legalized  an  invalid  or  irregular  election  for  a  subscription,  and  left  the  cor- 
porate authorities  free  to  make  the  subscription  at  their  option,  would  not  euro 
any  defect  there  may  have  been  in  the  election,  and  empower  the  proper  author* 
ities  to  bind  the  county  by  anything  that  might  be  done  under  it  and  within 
its  scope.  It  had  been  decided  more  than  once  that  the  legislature  could  not 
compel  a  municipal  corporation  to  incur  a  debt  without  the  oonsent  of  the  cor- 
porate authorities.  Harward  v,  St.  Clair  Drainage  Co.,  51  111.,  130;  Hessler  v. 
Drainage  Commissioners,  53  id.,  105 ;  Marshall  v,  Silliman,  61  id.,  218.  But 
under  the  constitution  of  1848  a  vote  of  the  people  was  not  essential  to  the 
validity  of  a  municipal  subscription  to  the  stock  of  a  railroad  company.  The 
l^slature  could  authorize  the  corporate  authorities,  whoever  they  might  be,  to- 
act  in  such  a  matter  without  the  express  direction  of  the  people.  What  it  could 
not  do  was  to  make  it  mandatory  on  them  to  subscribe  without  a  vote.  This, 
we  understand  to  have  been  the  extent  of  the  decisions,  and  in  this  way  it  wa& 
that,  if  with  the  legalization  of  the  vote  there  was  coupled  a  command  on  the 
corporate  authorities  to  subscribe,  or  a  confirmation  of  a  subscription  already 
made,  the  curative  statutes  were  held  to  be  inoperative.  It  had  never  been? 
held  that  language,  such  as  was  employed  in  this  curative  act,  was  compulsory, 
or  that  it  did  more  than  legalize  the  election,  leaving  it  for  the  board  of  super- 
visors to  determine  whether  they  would  subscribe  or  not.  That  was  an  open 
question  in  the  state  courts  until  the  case  of  Gaddis  v.  Richland  County,  92  id.,. 
119,  not  decided  until  June,  1879,  two  years  and  more  after  the  bonds  now  m 
question  were  out. 

§  1271.  Where  the  people  of  a  county  hy  popular  election^  hdd  acoording  to 
laWj  authorize  their  officers  to  treat  outstanding  liabilities  as  valid,  they  cannot 
afterwards  contest  their  validity. 

When,  therefore,  the  people  were  called  on  to  vote  whether  the  old  bond» 
should  be  funded,  the  facts  they  had  to  consider  were  these :  A  valid  law  author- 
izing the  subscription  and  an  issue  of  the  bonds  had  been  passed.  The  people^ 
at  an  election  which  had  been  irregularly  called,  had  voted  to  make  the  sub- 
scription  and  issue  bonds  bearing  ten  per  cent,  interest,  and  all  payable  within 
six  years.  An  act  had  been  passed  to  legalize  the  election,  and  under  it  the 
subscription  which  had  been  voted  was  made,  and  bonds  such  as  were  contem- 
plated had  been  issued  and  were  then  outstanding  in  the  hands  of  various  par- 
ties. Whether  these  bonds  were  valid  was,  so  far  as  any  direct  decisions  were 
concerned,  an  open  question,  and  certainly  not  free  from  doubt.  Under  these 
circumstances  the  question  was  directly  put  to  the  people  of  the  county,  in  a 
manner  authorized  by  law,  whether  they  would  recognize  these  bonds  as  "  bind- 
ing and  subsisting  legal  obligations,"  and  issue  in  lieu  of  them  other  bonds- 
having  twenty  years  to  run  and  bearing  seven  per  cent,  interest  instead  of  ten ; 
and  they  by  their  vote  said  they  would.  There  is  no  complaint  of  any  illegality 
in  this  election,  or  of  fraud  or  imposition.  So  far  as  the  record  shows,  the  prop- 
osition to  fund  went  from  the  county  authorities  to  the  bondholders,  and  not 
from  the  bondholders  to  the  county.  The  facts  were  as  well  known  to  one 
party  as  the  other.  If  the  people  intended  to  rely  on  their  defenses  to  the  old 
bonds,  then  was  the  time  for  them  to  speak,  and  by  their  vote  say  they  would 
not  recognize  them  as  binding  obligations.  By  voting  the  other  way  they,  in 
effect,  accepted  them  as  legal  and  subsisting  for  the  purposes  of  the  proposed 
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extension  of  time  at  reduced  interest,  and  said  to  the  holders,  if  their  proposi- 
tion was  accepted,  no  question  of  illegality  would  be  raised.  Their  offer  having 
been  accepted,  tliey  are  now  estopped  from  insisting  upon  an  irregularity  which 
they  have  by  their  votes  voluntarily  waived,  with  a  full  knowledge  of  the  facts. 
The  case  is  clearly,  as  we  think,  within  the  principle  acted  on  by  the  supreme 
court  of  the  state  in  President  and  Trustees  of  Town  of  Keithsburg  v.  Frick, 
84:  111.,  405.  As  was  very  properly  said  below  by  the  learned  circuit  judge, 
^^  there  must  be  an  end  of  these  contests  and  defenses  some  time  or  other.^' 
There  must  be  a  time  when  the  people  in  their  political  capacity  are  concluded 
by  their  contracts  as  much  as  individuals,  and  we  think  that  where  the  people 
of  a  county,  at  an  election  held  according  to  law,  authorize  their  corporate  or 
political  representatives  to  treat  certain  outstanding  county  obligations  as 
**  properly  authorized  by  l^,w  "  for  the  purpose  of  negotiating  a  settlement  with 
the  holders,  and  the  settlement  which  was  contemplated  has  been  made,  all  con- 
tests as  to  the  validity  of  the  obligations  must  be  considered  as  ended. 

This  disposes  of  all  questions  as  to  the  excessive  issue  of  bonds.  For  all  the 
purposes  of  this  case  the  original  bonds  must  be  taken  as  binding.  The  issue 
of  the  funding  bonds  did  not  increase  the  aggregate  of  the  indebtedness  of  the 
corporation,  but  only  changed  its  form.  Jxidgment  affirmed. 

§  1272.  In  general. —  Bonds  issued  by  a  town  to  pay  bounties  for  the  enlistment  of  soldiers, 
and  to  aid  the  town  in  supplying  its  quota  of  volunteers  under  a  call  made  by  the  president, 
are  left  with  a  provost  marshal,  the  dates  and  amounts  being  left  blank,  to  be  fiUed  out  and 
<lelivered  to  one  B.,  a  volunteer.  B.,  being  absent  on  leave,  never  returned.  The  bonds  are 
afterwards  filled  up  in  B.'s  name  without  his  authority  or  the  authority  of  the  officers  of  the 
town.  In  this  condition  they  are  found  in  the  provost  marshal*s  office,  and  forfeited  to  the 
United  States  on  the  ground  of  B.'s  desertion,  and  sold  to  the  highest  bidder.  The  purchaser, 
failing  to  collect  from  the  town,  claims  his  purchase  money  from  the  United  States,  and  is 
held  entitled  to  have  it.    Mayer  v.  United  States,*  6  Ot.  CI.,  812. 

^  1278.  A  deed  of  trust  given  to  secure  the  payment  of  void  municipal  bonds  is  invalid. 
But  the  persons  giving  the  deed  of  trust  have  a  right  to  reclaim  the  property;  and  where  the 
bonds  were  delivered  to  them,  and  assigned  by  them,  the  holders  of  the  bonds  succeed  to 
their  rights,  and  have  a  right  to  call  on  the  city  to  which  the  deed  of  trust  was  given  to 
account  for  the  trust  property.    Parkersburg  v.  Brown,*  16  Otto,  487. 

X.  NBGOTiABiLrrr;  Bona  Fide  Holder. 

[As  to  negotUtblUty  of  BillB  and  Notes,  and  the  rights  of  a  bona  fide  holder,  see  Billb  axd  Nom,  m,  IV. 
See,  also,  K  074,  S76,  963, 1019, 1090, 1088, 1048, 104ft,  1068, 1067, 1001,  1081,  1178. 1177,  118S,  1190,  1900,  1888,  1884.  »S, 
1880, 1886, 1886.] 

Summary  —  GeweraZpnnctp/e«,  §§  1374, 1275,  1288.—  Doctrine  of  notioe,  §§  1276,  1305,  1807.— 
Eiff^t  of  possession,  §1277. —  Stispicious  drcumstmces,  %\ZI^.— Purchaser  for  w/ue, 
§  I2f79.— Proof  of  good  faith,  §  l^SQO.— NegotiabQity,  g§  1281,  1286,  1287,  121»,  1811,1812.- 
Fraud  and  irregularities,  §g  1282,  1283,  1285,  1288,  1299,  1820.—  Purchaser  from  bona  fide 
holder,  §  1284.— Overdue  coupons,  %^  1289-1291.— Stoten  bonds,  §§  1292-1294.—  Irregulari- 
ties wiU  not  invalidate,  §§  1295, 1315, 1820.— C^n^  in  route  of  road,  §  1297.—  Lis  pendens, 
§§1298,  1299,  1808,  1837-1889.— JSafec^  of  recitals,  §§1298,  1304,  1305,  1814,  1316-1830, 
1324-1382,  1838a-1335.— ^TTieridmen^  of  charter,  §  IWS,— Questions  as  to  organization  of 
company,  §  1801. —  Effect  of  judgment,  §  1802. —  Purchaser  not  bound  to  make  inquiry, 
g§  1305,  1307,  1814, 1816-1820.— BoTidsno^  under  aeaZ,'§  1306.- 5ale  of  bonds  below  par, 
§  1308.—  Conclusiveness  of  acts  of  officers,  §§  1309,  1310,  1318,  1331-1333,  1333.—  Effect  of 
poxoerin  corporation  to  issue  bonds,  §§  1313,  1315,  1321. —  Excess  of  authority,  §§  1315, 
1327,  1333a.—  Heference  to  wrong  statute;  ratification,  §  1321. — Purchaser  must  takenotice 
of  authority,  §§  1822,  1323.-  Burden  on  holder,  §  1336. 

§  1274.  The  rule  of  the  common  law,  that,  except  by  sale  in  market  overt,  no  one  can  gi^ 
a  better  title  than  he  had  himself,  does  not  apply  to  commercial  securities,  transferable  by 
delivery.     Murray  v.  Lardner,  §§  1340-1342. 

640 


NEGOTIABILITY;  BONA  FIDE  HOLDER.  §§  1276-1294* 

§  1275.  A  party  who  takes  negotiable  paper  before  due  for  a  valuable  consideration,  with- 
out knowledge  of  any  defect  of  title,  in  good  faith,  can  hold  it  against  all  the  world.  Suspi- 
cion as  to  a  defect  of  title,  or  even  gross  negligence,  will  not  defeat  his  title.  Hotchkiss  «• 
National  Banks,  §§  1348-1845. 

g  1276.  Where  the  holder  of  negotiable  bonds  is  held  to  have  knowledge  of  facts  sufficient 
to  put  him  on  inquiry  he  is  only  charged  with  notice  of  such  facts  as  the  inquiry  would  have 
led  to.    Railway  Co.  v.  Sprague,  §g  1848-1853. 

§  1277.  Possession  of  negotiable  bonds  iapritna  facie  evidence  of  ownership  in  the  holder. 
JbicU 

%  1278.  The  fact  that  the  seller  of  bonds  is  an  officer  of  the  company  issuing  the  same  does 
not  of  itself  throw  suspicion  on  his  title.    Ibid, 

§  1279.  Where  the  purchaser  of  bonds  gives  his  negotiable  notes  for  the  purchase  money, 
payable  at  different  times,  he  is  a  purchaser  for  value.    Orleans  v,  Piatt,  §§  1888-1860. 

%  1280.  In  an  action  on  bonds  issued  by  a  county  in  aid  of  a  railroad,  the  plaintiff  may 
offer  evidence  in  addition  to  the  presumption  in  his  favor  that  he  is  a  bona  fide  holder.  County 
of  Macon  v.  Shores,  §g  1889-1894. 

§  1281.  There  is  nothing  contrary  to  good  morals  or  public  policy  in  making  a  bond  nego- 
tiable; and  where  bonds  are  issued  by  corporations  with  negotiable  qualities,  they  are  treated 
by  the  courts  as  negotiable  instruments.    Mercer  County  v,  Hacket,  $^  1409-1412. 

§  1282.  In  an  action  on  county  bonds  by  a  bona  flde  holder,  evidence  of  fraud  or  irregulari- 
ties in  the  issue  of  the  bonds  and  in  their  delivery  is  prox>erly  rejected.  County  of  Macon  v. 
Shores,  §g  1889-1894. 

g  1288,  Where  fraud  in  the  inception  of  the  contract  is  not  shown,  subsequent  purchasers 
of  bonds  and  coupons  are  presumed  to  be  bona  flde  holders.  Commissioners  of  Douglas- 
County  t7.  Bolles,  §^  1485-1438. 

g  1284.  The  purchaser  from  a  bona  flde  holder  is  a  bona  flde  holder,  and  may  stand  upon  the 
rights  of  his  vendor.    Ibid. 

g  1285.  Where  there  is  fraud  in  the  origin  of  negotiable  paper,  it  devoles  on  a  bona  flde 
liolder  before  maturity  to  prove  that  he  paid  value  for  it;  and  the  statement  that  the  party 
became  a  holder  by  transfer  before  maturity  does  not  imply  that  he  was  a  purchaser  for  value. 
Bmith  V,  Sac  County,  §g  1465,  1486. 

g  1286.  Municipal  bonds  and  coupons  are  negotiable  paper,  and  in  the  hands  of  bona  flde 
liolders  are  not  subject  to  equities  existing  between  the  original  parties.  Moran  v.  Commis- 
sioners of  Miami  County,  §§  1439-1442. 

§  1287.  Municipal  bonds  are  placed  on  the  footing  of  negotiable  paper.  They  are  transfer- 
able by  delivery,  and,  when  issued  by  competent  authority,  pass  into  the  hands  of  a  bona  flde 
purchaser  for  value  before  maturity  freed  from  any  infirmity  in  their  origin.  Cromwell  v. 
County  of  Sac,  gg  1467-1471. 

g  1288.  A  purchaser  of  a  negotiable  security  before  maturity,  in  cases  where  he  is  not  per- 
sonally chargeable  with  fraud,  is  entitled  to  recover  its  full  amount  against  its  maker,  though 
he  may  have  paid  less  than  its  par  value,  whatever  may  have  been  its  original  infirmity.  Ibid, 

g  1289.  The  presence  of  past-due  and  unpaid  coupons  is  sufficient,  under  certain  circum- 
Atances,  to  put  a  purchaser  on  inquiry.    Parsons  v,  Jackson,  gg  1846,  1847. 

g  121M>.  The  mere  presence  upon  bonds  of  unpaid  coupons  does  not  make  them  dishonored 
paper,  when  there  has  been  no  demand  of  the  interest  due,  as  required  by  the  face  of  the 
lN>nd,  in  order  to  render  the  principal  due.    Railway  Co.  v.  Sprague,  ^  1848-1853. 

g  1201.  The  fact  that  municipal  bonds  have  overdue  and  unpaid  coupons  attached  at  the 
time  of  their  purchase  does  not  render  them  dishonored  naj^^r  so  as  to  subject  them,  in  the 
liands  of  an  innocent  holder,  to  defenses  good  against  the  original  holder.  Cromwell  v« 
County  of  Sac,  gg  1467-1471. 

g  1292.  In  detinue  by  the  owner  of  railroad  bonds,  payable  to  bearer,  against  a  broker  who 
Teoeived  them  of  a  thief,  a  charge  that  the  burden  of  proving  good  faith  is  on  the  defendant, 
jmd  that  reasonable  ground  of  suspicion  of  defect  of  title  will  destroy  defendant's  right  as  a 
Ix>na  fide  holder,  is  bad.    Murray  v.  Lardner,  §§  1840-1843. 

g  1208.  The  negotiability  of  a  railroad  bond,  containing  an  absolute  promise  to  pay,  is  not 
Affected  by  an  independent  agreement,  contained  therein,  on  the  part  of  the  makers,  that 
"  scrip  preferred  stock  "  attached  to  the  bond  would  be  made  full-paid  stock  on  certain  condi- 
tions mentioned.  The  absence  of  these  certificates  of  "  scrip  preferred  stock,"  at  the  time 
the  bond  was  received  by  purchasers  from  one  who  stole  it,  will  not  affect  their  title  as  bona 
flde  holders ;  since  suspicion  that  there  is  a  defect  of  title  in  the  holder,  or  knowledge  of  cir- 
cumstances which  might  excite  such  suspicion,  or  even  gross  negligence  at  the  time,  will  not 
•defeat  the  title  of  purchasers.    Hotchkiss  v.  National  Banks,  gg  1848-1845. 

g  1204.  A.  purchases  railroad  bonds  which  had  never  been  delivered,  but  had  been  stolen 
*while  still  in  the  possession  of  the  company.    He  bought  them  for  about  fifteen  cents  on  the 
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dollar,  with  several  unpaid  interest  coupons  attached,  but  without  notice  of  the  theft  from 
the  company.  Each  bond  was  an  obligation  to  pay  £225,  or  $1,000,  depending  on  whether  it 
should  be  made  payable  in  London  or  the  United  States.  Elach  one  declared  on  its  face  that 
the  president  6t  the  company  should  by  his  indorsement  fix  the  place  of  payment,  and  a 
.printed  form,  with  the  place  of  payment  left  blank,  was  placed  on  the  back.  Held,  that  the 
president  not  having  fixed  the  place  of  payment  by  indorsement,  the  amount  was  uncertain, 
and  therefore  the  bonds  were  not  negotiable ;  also,  that  the  purchaser  was  in  possession  of 
sufficient  facts  to  affect  him  with  notice  and  was  not  a  bona  fide  holder.  Parsons  v,  Jackson, 
§§  1346,  1347. 

§  1295.  The  fact  that  the  organization  of  the  railroad  company  was  not  complete  at  the 
time  the  election  to  vote  the  aid  was  held  will  not  invalidate  the  bonds  in  the  hands  of  an 
innocent  holder.    County  of  Daviess  v,  Huidekoper,  §§  1371-1373. 

§  1296.  In  the  issuing  of  bonds  by  a  town,  an  appropriate  form  was  lithographed  and 
printed,  with  blanks  left  for  the  signatures  of  the  chairman  and  clerk.  The  signatures  to  the 
coupons  were  lithogmphed,  but  before  the  bonds  were  signed  the  clerk  went  out  of  office  and 
a  new  clerk  was  appointed.  To  save  the  expense  of  a  new  lithograph,  however,  the  old  clerk 
signed  the  bonds,  and  they  passed  into  the  hands  of  innocent  holders.  Held,  that  the  town 
was  estopped  to  deny  the  validity  of  the  bonds.    Town  of  Weyauwega  v.  Ayling,  §  1374. 

§  1297.  An  act  in  New  Jersey  empowered  any  township,  town,  or  city,  "along  the  routes 
of  the  Montclair  Railway  Company  or  at  the  termini  thereof,"  to  issue  its  bonds  and  exchange 
them  for  the  bonds  of  said  railroad  company  to  aid  in  its  construction.  The  circuit  judge  of 
the  county,  upon  a  required  petition  from  citizens,  was  to  appoint  commissioners  to  carry  into 
effect  the  provisions  of  the  act.  These  commissioners  were  not  to  issue  bonds,  except  upon 
.the  written  consent  of  two-thirds  of  the  owners  of  two-thirds  of  the  real  estate  of  the  town- 
ship, town  or  city.  The  power  of  the  commmissioners  was  hedged  about  with  many  lim- 
itations and  safeguards,  but  their  discretion  as  to  the  circumstances  and  time  of  the  sale 
of  the  bonds  was  left  unfettered  and  subject  to  no  review.  One  terminus  of  the  proposed 
road  was  on  the  boundary  of  Pompton  township,  and,  after  all  necessary  acts  previous  to  the 
issue  of  bonds  had  been  performed  by  this  township,  the  charter  of  the  road  was  so  amended 
that  the  road  ran  through  this  township  instead  of  to  it.  The  bonds  were  issued  and  sold  and 
the  new  route  completed.  The  bonds  were  held  valid  notwithstanding  the  change  in  the 
route.    (Field  and  Bradley,  JJ.,  dissented.)    Pompton  v.  Cooper  Union,  §§  1375,  1376. 

§  1298.  In  an  action  on  municipal  bonds  in  aid  of  railroads,  where  it  is  pleaded  in  defense 
that  the  condition  precedent  to  their  issue  has  not  been  fulfilled,  that  the  city  refused  to 
issue  the  bonds  on  that  account,  but  was  compelled  by  mandamus  to  issue  them,  which 
judgment  was  reversed  on  appeal  and  the  company  ordered  to  deliver  up  the  bonds,  and  that 
the  company  notwithstanding  sold  the  bonds,  and  the  plaintiff  had  notice  of  these  proceed- 
ings, and  the  replication  denies  that  the  plaintiff  had  any  notice  of  these  proceedings,  it  is 
held  that  the  denuirrcr  to  the  declaration  admits  that  the  plea  is  untrue,  and  that  the  plaintiff 
is  a  bona  fide  holder;  it  is  further  held  .that  the  plaintiff,  being  protected  by  recitals  that  the 
bonds  were  issued  in  pursuance  of  the  requirements  of  law,  is  entitled  to  recover.  Lexing- 
ton V,  Butler,  g§  1377-1381. 

§  1299.  Where  one  purchases  county  bonds  issued  to  a  railroad  company,  for  value,  before 
maturity  and  without  knowledge  that  the  county  claimed  that  the  bonds  had  been  delivered 
to  the  company  relying  upon  fraudulent  concealments  and  representations,  his  assignee 
may  maintain  his  action  on  the  bonds,  although  he  knew  that  the  county  relied  on  the  fraud 
as  a  defense  to  the  bonds,  and  that  an  action  was  pending  to  contest  their  validity.  Commis- 
sionei-8  v.  Qark,  g§  1382-1388. 

§  1300.  It  is  no  defense  to  an  action  on  county  bonds,  issued  to  a  railroad  company  to  aid 
in  the  construction  of  its  road,  that,  after  the  vote  was  had  and  before  the  bonds  were  issued 
or  the  stock  subscribed  by  the  county,  the  company  had  its  charter  amended  so  as  to  include 
additional  length  of  road,  without  the  knowledge  of  the  county,  the  bonds  having  been  pur- 
chased in  good  faith  for  value  and  before  maturity.    Ibid. 

g  1301.  In  an  action  on  county  bonds,  issued  in  aid  of  a  railroad,  evidence  is  not  admissible 
to  prove  that  the  company  did  not,  as  required  by  statute,  organize  and  accept  its  charter 
within  one  year  from  the  time  of  granting  it,  or  that  the  making  and  building  of  the  road 
was  a  wild  and  visionaiy  enterprise.     County  of  Macon  v.  Shores,  g§  1389-1394. 

g  1302.  A  judgment  for  plaintiff  in  a  suit  on  interest  coupons,  where  the  recovery  is  had  on 
the  fact  that  the  plaintiff  is  a  bona  fide  holder,  is  not  conclusive  of  th^  botia  fides  of  the 
same  plaintiff  in  an  action  on  other  coupons  belonging  to  the  same  class  of  bonds.  Stewart 
V.  Town  of  Lansing,  §§  1395-1397. 

g  1303.  The  town  of  Lansing  had  authority  to  issue  bonds  in  aid  of  a  railroad,  upon  the- 
judgment  rendered  by  the  county  judge  that  the  petition  of  the  tax-payers  for  that  purpose 
was  sufiicient.    Pending  a  certiorari  to  review  the  judgment  of  the  county  judge  and  the 
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action  of  the  commissioneTS  appointed  by  him  in  issuing  the  bonds,  the  commissioners  issued 
the  bonds  and  delivered  them  to  the  company,  who  pledged  them  to  secure  a  loan.  All  these 
persons  were  made  parties  to  the  certiorari  proceeding.  After  judgment  was  had  on  the  cer- 
tiorari, reversing  and  annulling  the  action  of  the  judge  and  the  commissioners,  the  company 
took  up  the  bonds  and  pledged  them  again,  and  the  coupons  sued  on  came  to  the  plaintiff. 
It  is  held  that  as  between  the  railroad  company  and  the  town  th^  bonds  are  invalid,  and  that 
the  plaintiff  must  show  himself  a  bona  fide  holder  in  order  to  recover.  It  is  further  held 
that  there  being  no  evidence  that  the  plaintiff  was  a  bona  fide  holder,  the  circuit  court  did 
not  err  in  taking  that  question  from  the  jury.    Ibid, 

§1^04.  The  act  of  Kansas  of  March  1,  1872,  under  authority  of  which  township  bonds 
were  isstied,  was  not  by  its  terms  to  go  into  effect  till  published  in  the  '*  Kansas  Weekly  Com- 
monwealth.'' Tkis  did  not  take  place  until  March  21st.  The  statute  further  provided  that  no 
bonds  could  be  issued  under  its  authority  until  the  question  of  their  issue  had  been  sub- 
mitted to  the  legal  voters  oC.  the  township  at  an  election  of  which  thirty  days'  notice  had 
been  given.  The  bonds  bore  date  April  15,  1872,  and,  pursuant  to  an  express  requirement  ia 
the  act,  contained  a  reference  to  the  act  under  which  they  were  issued,  and  the  result  of  the 
TOte,  which  is  stated  to  have  been  taken  April  8,  1S72.  It  was  held  that  a  purchaser  was 
charged  with  notice  of  the  act,  that  it  did  not  take  effect  until  March  21st,  that  there  was  not 
time  for  the  required  thirty  days'  notice  of  election  between  March  21st  and  April  8th,  and 
having  thus  taken  the  bonds,  with  knowledge  of  this  defect  in  their  issue,  he  could  not  recover 
on  the  coupons.     McClure  v.  Township  of  Oxford.  §g  1398-1401. 

*  §  1305.  In  an  action  on  municipal  bonds  by  bona  fide  holders,  a  plea  that  the  officers  of 
the  town,  being  deceived  by  the  managers  of  the  railroad,  delivered  the  bonds  before  the  ful- 
filment of  the  condition  in  the  notice  of  election  and  in  the  subscription  of  stock,  that  no 
bonds  were  to  be  delivered  and  no  subscription  paid  for  until  the  road  should  be  completed 
through  the  town,  which  does  not  allege  that  the  holders  purchased  with  notice  of  this  con- 
dition, or  that  the  bonds  contained  recitals  showing  this  condition,  is  no  defense  to  the 
action ;  since  a  purchaser  is  not  bound  to  inquire  as  to  the  form  and  terms  of  the  subscnp- 
tion,  whether  it  was  absolute  or  conditional,  where  such  condition  is  not  contained  in  the 
law  authorizing  the  bonds.     Brooklyn  v.  Insurance  Ck>.,  g§  1402-1404. 

§  130G.  It  \a  no  objection  to  the  obligations  of  a  town,  issued  in  payment  for  stock  sub- 
scribed in  a  railroad  company  under  authority  of  an  act  authorizing  it  to  pledge  its  credit  in 
aid  of  railroads  by  issuing  its  bonds  in  payment  for  stock,  and  which  are  bought  in  good 
faith  by  the  purchasers  for  a  valuable  consideration,  that  they  are  not  under  seaL  Draper  v. 
Springport,  g§  J  405,  1406. 

§  1307.  A  town  issues  its  bonds  under  power  given  by  an  act  which  requires  as  a  conditioa 
that  the  consent  shall  first  be  obtained  in  writing  of  such  number  of  the  tax-payers,  appear- 
ing upon  the  last  assessment  roll  for  a  certain  year,  as  shall  represent  a  majority  of  the  taxa- 
ble property  of  the  town.  It  is  also  required  that  this  writing  sliall  be  duly  acknowledged 
and  recorded  in  the  clerk's  office.  In  an  action  on  1)he  bonds,  which  recite  a  compliance  with 
the  conditions  of  the  law,  the  holder  testifies  that  he  examined  the  consent  roll  and  compared 
it  with  the  assessment  roll  and  found  the  condition  of  the  law  fulfilled.  It  is  held  that  the 
consent  roll  and  the  assessment  roll  are  not  admissible  to  show  the  non-fulfilment  of  the  con- 
dition, since  it  Lb  not  pretended  that  the  holder  had  actual  knowledge  of  such  non-fulfilment. 
No  rule  of  constructive  knowledge  obtains  from  the  holder's  examination  of  the  records.  Car- 
rier v.  Shawangunk,  ^§  1407,  1408. 

§  1808.  A  bona  fide  holder  is  not  affected  by  the  fact  that  the  railroad  company  sold  the 
bonds  below  their  par  value,  contrary  to  the  provisions  of  its  charter.  Mercer  County  v. 
Hacket,  §g  1409-1412. 

^  1309.  Where  the  statute  authorizes  a  subscription  by  the  board  of  county  commissioners 
pursuant  to  a  vote  taken  at  an  election,  and  the  election  is  held  and  the  bonds  are  issued,  the 
question  whether  proper  notice  of  the  election  was  given  cannot  be  raised  in  a  suit  on  the 
bonds  by  an  innocent  holder.  The  question  whether  the  election  was  properly  held  and  a 
majority  of  the  votes  cast  in  favor  of  the  subscription  is  one  for  the  determination  of  the 
boartl ;  though  it  is  not  held  that  the  decision  of  the  board  would  be  conclusive  in  a  direct 
proceeding  brought  before  the  bonds  had  passed  into  the  hands  of  bona  fide  holders.  Com- 
missioners of  Knox  County  v.  Aspinwall,  §§  1413-1418. 

§  1310.  The  fact  that  the  subscription  was  made  is  sufficient  to  justify  the  purchaser  in  as- 
suming that  the  vote  of  the  county  had  been  taken.    Ibid, 

g  1811.  Where  bonds  issued  by  a  municipality  in  Illinois  are  made  payable  to  a  person  or 
bearer,  such  bonds,  under  the  rulings  of  the  supreme  court  of  that  state,  pass  by  delivery,  and 
the  holder  may  sue  in  his  own  name.  (As  to  what  law  would  govern  as  to  their  negotiability 
where  the  bonds  are  made  payable  in  another  state,  quoere,)    Ottawa  v.  National  Bank, 

1443-1445. 
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§  1812.  The  interest  on  bonds  was  made  payable  at  a  certain  place  on  the  presentation  and 
surrender  of  the  coupons.  The  bonds  recited  that  they  were  issued  for  the  purpose  of  sub- 
scribing to  the  capital  of  a  certain  railroad,  and  for  the  construction  of  the  railroad  through 
a  certain  township,  etc.,  pursuant  to  a  certain  act,  *'  and  for  the  payment  of  the  said  sum  of 
money  and  accruing  interest  thereon,  in  manner  aforesaid,  upon  the  performance  of  the  said 
condition,  the  faith  of  the  said  township,*'  etc.,  is  pledged.  Hddf  that  the  bonds  were  negotia- 
ble ;  the  presentation  and  surrender  of  the  coupons  being  the  only  condition  prescribed,  the 
bonds  were  not  payable  contingently.    Humboldt  Township  v.  Long,  §§  1451-1453. 

§  1818.  When  a  corporation  has  power,  under  any  circumstances,  to  issue  negotiable  securi- 
ties, the  bona  fide  holder  has  a  right  to  presume  they  were  issued  under  the  circumstances 
which  give  the  requisite  authority,  and  they  are  no  more  liable  to  be  impeached  for  any  in- 
firmity in  the  hands  of  such  a  holder  than  any  other  commercial  paper.  Gelpcke  v.  City  of 
Dubuque,  §§  1367-1370. 

§  1814.  Where  the  bond  purports  on  its  face  to  be  issued  pursuant  to  law,  the  purchaser 
need  not  look  further  for  evidence  of  a  compliance  with  the  conditions  to  the  grant  of  power. 
Commissioners  of  Knox  County  v.  Aspinwail,  §g  1413-1418. 

§  1815.  If  there  is  power  to  issue  bonds,  such  bonds,  when  issued,  will  pass  from  hand  to 
hand  as  negotiable  paper,  unaffected  in  the  hands  of  an  innocent  holder  by  the  fact  that  the 
agents  of  the  county  may  have  exceeded  the  authority  conferred,  or  exercised  it  in  an  irregu- 
lar manner.    County  of  Daviess  v,  Huidekoper,  g§  1371-1873. 

§  1818.  Where  bonds  purport  to  have  been  issued  in  compliance  with  the  law,  a  purchaser 
need  not  look  beyond  the  bonds.    Moran  v.  Commissioners  of  Miami  County,  2  Black,  722. 

§  1817.  Where  bonds  are  issued  by  the  proper  authority,  and  recite  that  they  are  issued 
accoi'ding  to  law  and  pursuant  to  the  required  vote,  Abonaflde  holder  is  required  to  look  out- 
side of  the  bonds  for  nothing  except  the  legislative  authority.  Commissioners  of  Douglas 
County  V.  Bolles,  4  Otto,  104. 

§  1818.  Where  a  municipality  has  power  to  subscribe  to  the  stock  of  a  railroad  company 
and  issue  bonds,  and  it  is  made  the  duty  of  certain  officers  to  determine  whether  antecedent 
conditions  have  been  complied  with,  a  recital  in  the  bonds  that  all  the  conditions  annexed 
to  the  exercise  of  the  power  have  been  complied  with  is  conclusive  in  favor  of  a  bona  fide 
holder.    Town  of  Coloma  v.  Eaves,  §§  1410,  1420. 

g  1819.  Where  bonds  on  their  face  import  a  compliance  with  the  law  under  which  they 
were  issued,  a  purchaser  is  not  bound,  to  look  further,  though  there  may  be  such  defects  as 
would  have  invalidated  the  bonds  in  a  direct  proceeding  brought  before  the  bonds  passed  into 
innocent  hands.    Mercer  County  v,  Hacket,  §§  1409-1412. 

§  1820.  If  there  be  lawful  authority  for  a  municipality  to  issue  its  bonds,  the  omission  of 
formalities  and  ceremonies,  or  the  existence  of  fraud  on  the  part  of  the  agents  of  the  munici- 
pality issuing  the  bonds,  cannot  be  urged  against  a  bonaflde  holder  seeking  to  enforce  them. 
Kenicott  v.  The  Supervisors,  §§  1458-1464. 

§  1821.  Where  there  is  a  law  in  force  authorizing  the  issue  of  bonds,  and  they  are  issued  by 
the  proper  authorities  and  delivered  and  interest  paid  for  a  time,  and  the  county  accepts  cer- 
tifieates  of  stock,  the  bonds  are  valid  in  the  hands  of  bona  fide  holders  notwithstanding  they 
refer  to  the  wrong  statute  as  the  authority  under  which  they  were  issued.  Commissioners 
t;.  January,  §§  1361,  1362. 

§  1822.  A  municipal  corporation  cannot  issue  bonds  in  aid  of  extraneous  objects  without 
legislative  authority,  of  which  all  persons  dealing  with  such  bonds  must  take  notice  at  their 
peril.    Town  of  South  Ottawa  v.  Perkins,  §§  1353-1360. 

§  1828.  In  a  suit  on  municipal  bonds  it  maybe  shown  that  no  law  existed  which  authorized 
them  —  that  the  law  under  which  it  was  claimed  they  were  issued  was  not  constitutionally 
enacted.  There  can  be  no  estoppel  in  such  a  case,  and  in  considering  such  a  question  the 
federal  courts  will  follow  the  state  courts.  (Waits,  C.  J.,  and  Clifford,  Swatnb  and 
Strong,  dissented.)    Ibid, 

^  1824.  Recitals  in  township  bonds  importing  a  compliance  with  all  the  provisions  of  the 
law  under  which  they  are  issued  are  conclusive  of  these  facts  as  between  the  township  and 
bona  fide  holders  of  the  bonds.    Harter  v.  Kemochan,  §^  1421-1480. 

§  1825.  Where  bonds  recite  that  they  are  issued  by  the  proper  authorities  pursuant  to  law, 
the  county  is  estopped  to  contradict  such  recitals  as  against  a  bonaflde  holder.  Moran  v.  Com- 
missioners of  Miami  County,  §g  1439-1442. 

g  1826.  Where  there  is  a  differenc/e  between  the  recitals  in  a  bond  and  those  in  the  mort- 
gage securing  the  bond,  as  to  the  maturity  of  the  principal  by  failure  to  pay  the  interest, 
the  recitals  in  the  bond  should  control,  in  a  question  involving  the  bona  fides  of  a  holder.  Rail- 
way Co.  V,  Sprague,  §§  1348-1352. 

§  1827.  Where  bonds  issued  by  a  school  district  import  simply  that  they  were  issued  by  the 
proper  authorities  and  pursuant  to  a  vote,  but  do  not  imply  by  their  recitals  that  the  law  as 
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to  the  amount  of  indebtedness  which  the  district  might  incur  had  been  complied  with«  the 
district  is  not  estopped,  as  against  a  bona  flde  holder,  to  show  that  the  amount  of  the  bonds 
was  more  than  five  per  cent,  of  the  taxable  value  of  the  property  of  the  district.  School 
DUtrict  V.  Stone,  §§  1481,  1482. 

g  182S.  Where  a  town  has  by  law  the  right  to  prescribe  conditions  in  making  a  subscrip- 
tion, and  the  bonds  issued  recite  that  they  are  issued  pursuant  to  law,  etc..  but  contain  no  re- 
citals that  any  conditions  were  imposed,  the  town  is  estopped,  as  against  a  bona  flde  holder, 
to  show  that  the  notice  under  which  the  election  was  held  set  forth  the  conditions  under 
which  the  bonds  were  to  be  payable,  and  that  the  conditions  had  not  been  complied  with. 
Insurance  Co.  v.  Bruce,  §g  1483,  1484. 

§  1829.  Where  municipal  bonds  recite  on  their  face  that  they  are  issued  in  virtue  of  power 
conferred  by  the  city  charter  on  the  council,  and  in  pursuance  of  certain  ordinances,  the  city 
is  estopped,  as  against  a  bona  flde  holder,  to  allege  that  the  bonds  were  not  issued  for  a  cor- 
porate purpose.  (AfBrming  Hackett  v.  Ottawa,  99  U.  S.,  86.)  Ottawa  v.  National  Bank, 
§g  1448-1445. 

§  1830.  Where  the  order  of  a  county  court  recited  that  the  interest  on  county  bonds  issued 
for  the  benefit  of  a  township  had  become  due,  etc.,  that  the  credit  of  the  county  was  likely 
to  suffer,  etc.,  and  directed  the  issue,  for  the  benefit  of  the  township,  of  funding  bonds,  held^ 
that  the  county  was  estopped  to  deny  that  the  debt  for  which  the  bonds  were  issued  under 
said  order  was  a  county  debt.    County  of  Cass  v.  Shores,  §  1446. 

g  1881.  Where  a  tribunal  is  created  to  determine  whether  the  assent  of  the  proper  number 
of  tax-payers  has  been  obtained,  and  it  decides  the  question  and  records  its  decision,  and  the 
bonds  also  contain  a  recital  that  the  assent  was  had,  such  decision  and  recitals  are  conclusive 
against  the  municipality  in  a  suit  on  the  bonds  by  a  bona  flde  holder.  The  burden  is  not  on  the 
holder  to  prove  that  the  requisite  assent  was  obtained.  Town  of  Yenice  v,  Murdock,  g§  1447, 
1448. 

g  1882.  Where  a  city  council  has  power  to  subscribe  and  issue  bonds  on  the  petition  of 
three-fourths  of  the  legal  voters,  and  the  records  of  the  council  and  the  bonds  recite  that  the 
bonds  were  issued  on  such  petition,  in  a  suit  by  an  innocent  holder,  parol  evidence  is  not  ad- 
missible to  prove  that  the  petition  was  not  signed  by  three-fourths  of  the  legal  voters.  Bissell 
i;.  City  of  Jeffersonville,  g§  1449,  1450. 

§  1888.  Where  certain  officers  are  made  the  judges  whether  all  the  conditions  precedent  to 
the  issue  of  bonds  have  been  complied  with,  the  question  whether  the  election  was  held  on  too 
short  notice  is  not  open  as  against  a  bona  flde  holder.  Humboldt  Township  v.  Long,  g§  1451- 
1458. 

g  1888a.  Where  bonds  recite  that  they  were  issued  pursuant  to  law,  it  cannot  be  set  up 
against  a  bona  flde  holder  that  the  taxable  value  of  the  property  of  the  township  was  not  suf- 
ficient to  authorize  the  bonds  to  the  amount  for  which  they  were  issued.  (Justices  Mitj.rb, 
Davis  and  Field  dissent.)    Ibid. 

g  1884.  The  certificate  on  the  face  of  county  bonds,  that  they  were  issued  in  conformity 
with  the  vote  of  the  electors  of  said  county  cast  at  an  election  held  at  a  certain  date,  precludes 
the  county  from  setting  up  as  a  defense  to  an  action  by  holders  in  good  faith  that  the  notice 
of  the  election  was  not  sufficient  under  the  act,  which  required  as  a  proviso  that  notice  of  the 
election  should  be  given  at  a  certain  time  and  in  a  certain  manner.  And  this  notwithstanding 
the  preliminary  proceedings  were  so  defective  as  to  sustain  a  direct  proceeding  to  prevent 
the  issue  of  the  bonds.    County  of  Warren  v.  Marcy,  gg  1454-1457. 

g  188a.  If  an  election  is  required  to  authorize  the  issue  of  the  bonds  of  a  municipal  corpo- 
ration, and  the  result  of  the  election  is  to  be  ascertained  and  declared  by  any  officer  or  tri- 
bunal, and  the  officer  or  tribunal,  on  behalf  of  the  corporation,  executes  and  issues  the  bonds 
with  a  recital  that  the  election  has  been  held,  this  will  be  sufficient  evidence  of  the  fact  to  all 
bona  flde  holders  of  the  bonds.    Kenicott  v.  The  Supervisors,  §g  1458-1464. 

g  1888.  A  county  judge  issued  bonds  for  the  building  of  a  court-house,  signed,  sealed  and 
d^vered  them  out  of  his  county,  and  at  the  time  of  the  delivery  accepted  one  of  the  bonds 
as  a  gratuity.  No  court-house  was  ever  built.  Heldt  that  the  burden  was  upon  the  holder  of 
coupons  attached  to  such  bonds  to  prove  that  he  paid  a  consideration  for  them.  (Clifford, 
J.,  dissented,  contending  that  the  holder  before  maturity  was  prima  facie  a  holder  for  value, 
and  that  the  burden  was  on  the  defendant)    Smith  v.  Sac  County,  g§  1465,  1466. 

g  1887.  A  county  judge,  on  the  proper  application,  appointed  commissioners  to  issue  bonds. 
A  certiorari  then  issued  from  the  supreme  court,  to  which  the  county  judge  made  return. 
Neither  the  commissioners  nor  the  corporation  to  which  the  bonds  were  issued  were  parties 
to  the  certiorari.  The  bonds  were  issued  before  the  judgment  of  affirmance,  but  afterwards 
the  court  of  appeab  reversed  the  judgments  of  the  lower  courts,  on  the  ground  that  the 
county  judge  refused  to  permit  certain  tax-payers  to  withdraw  their  signatures  from  the  peti- 
tion, although,  if  their  application  had  been  allowed,  the  numbers  and  taxable  property  rep- 
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resented  would  have  been  below  the  standard  required.  The  bonds  purported  to  be  regular 
on  their  face,  and  were  purchased  by  the  plaintiff  after  the  judgment  of  reversal,  ffie/d, 
that  the  plaintiff  was  entitled  to  recover ;  that  the  doctrine  of  lis  pendens  does  not  apply  to 
commercial  securities.     Orleans  v,  Piatt,  §§  1363-1366. 

§  1338.  A  decree,  in  an  action'  in  personam  against  the  holders  and  owners  of  municipal 
bonds,  declaring  the  bonds  void  and  ordering  them  to  be  surrendered  for  cancellation,  will  not 
affect  non-resident  owners  of  bonds  who  were  not  personally  served  and  who  did  not  appear. 
Constructive  service  in  such  case  will  not  avail.    Brooklyn  17.  Insurance  Co.,  §§  14Q2-1404. 

§  1832).  After  the  dissolution  of  an  injunction  restraining  the  issue  of  county  bonds,  and 
pending  an  appeal  to  the  supreme  court,  on  which  the  decree  dissolving  the  injunction  was 
afterwards  reversed  and  the  cause  remanded  with  instructions  to  enter  a  decree  in  accordance 
with  the  prayer  of  the  bill,  the  bonds  were  issued  and  were  subsequently  purchased,  before 
maturity,  for  value,  without  actual  notice  of  the  injunction  suit.  Hdd,  that  the  bona  fides 
of  the  purchasers  was  not  affected  by  the  injunction  suit,  and  the  doctrine  of  lis  pendens  did 
not  apply  in  this  case.  (Miller,  Field  and  Hablan,  JJ.,  dissented.)  County  of  Warren  v, 
Marcy,  §§  1454^1457. 

[Notes.—  See  §§  1472-1573.] 

MURRAY  V.  LARDNER. 
(3  WaUace,  110-123.    18B4.) 

Statement  of  Facts. —  Tbis  was  an  action  of  detinue  brought  by  Lardner  for 
three  coupon  bonds  of  the  Canada  &  Amboy  Railroad  Company  for  $1,000 
each,  of  the  ordinary  kind,  payable  to  bearer.  They  had  been  stolen  from  Lard- 
ner's  safe  in  Philadelphia,  and,  before  the  discovery  of  the  theft,  had  been 
negotiated  to  Murra}'^,  a  broker  of  character  in  New  York,  for  $2,000.  The 
holder  of  the  bonds  gave  his  name  as  Dr.  D.  A.  Bates,  of  Milford,  Sussex 
county,  New  Jersey,  although,  on  subsequent  examination,  no  such  place  was 
found  on  the  map.  The  appearance  and  manner  of  Bates  was  unexceptionable, 
and  he  answered  questions  without  hesitation.  He  stated  on  inquiry  that  he 
supposed  if  he  had  time  he  could  find  acquaintances  in  New  York ;  that  he  was 
acquainted  with  several  physicians,  and  that  he  had  obtained  the  bonds  from 
Lardner,  of  Philadelphia. 

The  court  below  refused  the  following  instruction :  "  That  there  were  no  such 
suspicious  circumstances  attending  the  transaction  between  Bates  and  Murray 
as  to  put  Murray  on  inquiry ;  and  that  Murray  was  not  chargeable  with  bad 
faith  by  any  omission  on  his  part  to  inform  himself  in  regard  to  the  bonds,  and 
Bates'  title  to  them,  further  than  he  did." 

The  court  charged  the  jury  that  it  was  for  them  to  say  whether  the  defendant 
had  made  out  that  he  received  the  paper  in  good  faith,  without  any  notice  of 
the  defect  oC  title;  or  whether  there  were  circumstances  of  a  character  sufficient 
to  awaken  suspicion,  and  whether  the  defendant  should  have  made  further 
inquiry. 

Opinion  by  Mr.  Justice  Swatne. 

The  question  presented  by  the  instruction  excepted  to  is  not  a  new  one,  either 
in  commercial  jurisprudence  or  in  this  court. 

§  1340.  CoiiponSj  like  other  commercial  sectirities  transferable  by  delivery^ 
form  an  exception  to  the  rule  that  one  cannot  give  better  title  to  personal  property 
than  he  luis  himself. 

The  general  rule  of  the  common  law  is,  that,  except  by  a  sale  in  market 
overt,  no  one  can  give  a  better  title  to  personal  property  than  he  has  himself. 
The  exemption  from  this  principle  of  securities,  transferable  by  delivery,  was 
established  at  an  early  period.  It  is  founded  upon  principles  of  commercial 
policy,  and  is  now  as  firmly  fixed  as  the  rule  to  which  it  is  an  exception.     It 
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was  applied  by  Lord  Holt  to  a  bank  bill  in  Anonymous,  1  Salk.,  126.  This  is  the 
earliest  reported  case  upon  the  subject.  He  held  that  the  action  must  fail  "  by 
reason  of  the  course  of  trade,  which  creates  a  property  in  the  assignee  or 
bearer."  The  leading  case  upon  the  subject  is  Miller  v.  Kace,  1  Burr.,  452,  de- 
cided by  Lord  Mansfield.  The  question,  in  that  case,  also  related  to  a  bank 
note.  The  right  of  the  tona  fide  holder  for  a  valuable  consideration  was  held 
to  be  paramount  against  the  loser.  He  put  the  decision  upon  the  grounds  of 
the  course  of  business,  the  interest  of  trade,  and  especially  that  bank  notes  pass 
from  hand  to  hand,  in  all  respects,  like  coin.  The  same  principle  was  applied 
by  that  distinguished  judge  in  Grant  v.  Vaughan,  3  id.,  1516,  to  a  merchant's 
•draft  upon  his  banker.  He  there  said:  In  "Miller  v,  Eace,  31  Geo.  H,  B.  E., 
the  holder  of  a  bank  note  recovered  against  the  cashier  of  a  bank,  though  the 
mail  had  been  robbed  of  it,  and  payment  had  been  stopped,  it  appearing  that 
he  came  by  it  fairly  and  lonafide^  and  upon  a  valuable  consideration ;  and  there 
is  no  distinction  between  a  bank  note  and  such  a  note  as  this  is."  In  Peacock 
V.  Rhodes,  2  Doug.,  633,  he  said :  "  The  law  is  settled  that  a  holder  coming 
fairly  by  a  bill  or  note  has  nothing  to  do  with  the  transaction  between  the 
original  parties,  unless,  perhaps,  in  the  single  case,  which  is  a  hard  one,  but  has 
been  determined,  of  a  note  for  money  won  at  play."  The  question  has  since 
been  considered  no  longer  an  open  one,  in  the  English  law,  as  to  any  class  of 
securities  within  the  category  mentioned. 

§  1341.  What  impeacJiea  good  faith  in  the  transfer  of  negotiable  notes;  aiUhor- 
ities  reviewed. 

What  state  of  facts  should  be  deemed  inconsistent  with  the  good  faith 
required  was  not  settled  by  the  earlier  cases.  In  Lawson  v.  Weston,  4  Esp.,  56, 
Lord  Kenyon  said :  "  If  there  was  any  fraud  in  the  transaction,  or  if  a  bona  fide 
consideration  had  not  been  paid  for  the  bill  by  the  plaintiffs,  to  be  sure  they 
could  not  recover;  but  to  adopt  the  principle  of  the  defense  to  the  full  extent 
stated,  would  be  at  once  to  paralyze  the  circulation  of  all  the  paper  in  the 
country,  and  with  it  all  its  commerce.  The  circumstance  of  the  bill  having 
been  lost  might  have  been  material,  if  they  could  bring  knowledge  of  that  fact 
home  to  the  plaintiffs.  The  plaintiffs  might  or  might  not  have  seen  the  adver- 
tisement; and  it  would  be  going  a  great  length  to  say  that  a  banker  was  bound 
to  make  inquiry  concerning  every  bill  brought  to  him  to  discount ;  it  would 
apply  as  well  to  a  bill  for  £10  as  for  £10,000."  In  the  later  case  of  Gill  v. 
Cabitt,  3  Barn.  &  Cress.,  466,  Abbott,  Chief  Justice,  upon  the  trial,  instructed 
the  jury,  "That  there  were  two  questions  for  their  consideration:  first,  whether 
the  plaintiff  had  given  value  for  the  bill,  of  which  there  could  be  no  doubt ;  and 
secondly,  whether  he  took  it  under  circumstances  which  ought  to  have  excited 
the  suspicion  of  a  prudent  and  careful  man.  If  they  thought  he  had  taken  the 
bill  under  such  circumstances,  then,  notwithstanding  he  had  given  the  full  value 
for  it,  they  ought  to  find  a  verdict  for  the  defendant."  The  jury  found  for  the 
defendant,  and  a  rule  nisi  for  a  new  trial  was  granted.  The  question  presented 
was  fully  argued.  The  instruction  given  was  unanimously  approved  by  the 
court.  The  rule  was  discharged,  and  judgment  was  entered  upon  the  verdict. 
This  case  clearly  overruled  the  prior  case  of  Lawson  v,  Weston,  and  it  controlled 
a  large  series  of  later  cases. 

In  Crook  v.  Jadis,  5  Barn.  &  Ad.,  909,  the  action  was  brought  by  the  indorsee 
of  a  bill  against  the  drawer.  It  was  held  that  it  was  '^  no  defense  that  the 
plaintiff  took  the  bill  under  circumstances  which  ought  to  have  excited  the  sus- 
picion of  a  prudent  man  that  it  had  not  been  fairly  obtained ;  the  defendant 
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must  show  that  the  plaintiff  was  guilty  of  gross  negligence."  In  Backhouse  v, 
Harrison,  5  Barn.  &  A<L,  1098,  the  same  doctrine  was  affirmed,  and  Gill  v. 
Gubitt  was  earnestly  assailed  by  one  of  the  judges.  Patterson,  Justice,  said: 
'^  I  have  no  hesitation  in  saying  that  the  doctrine  laid  down  in  Gill  v.  Cubitt^ 
and  acted  upon  in  other  cases,  that  a  party  who  takes  a  bill  under  circumstancea 
which  ought  to  have  excited  the  suspicion  of  a  prudent  man  cannot  recover,  has 
gone  too  far,  and  ought  to  be  restricted.  I  can  perfectly  understand  that  a 
party  who  takes  a  bill  fraudulently,  or  under  such  circumstances  that  he  must 
know  that  the  person  offering  it  to  him  has  no  right  to  it,  will  acquire  no  title; 
but  I  never  could  understand  that  a  party  who  takes  a  bill  bona  fide^  but  under 
the  circumstances  mentioned  in  Gill  v.  Cubitt,  does  not  acquire  a  property  in  it. 
I  think  the  fact  found  by  the  jury  here,  that  the  plaintiff  took  the  bills  honafide^ 
but  under  circumstances  that  a  reasonably  cautious  man  would  not  have  taken 
them,  was  no  defense."  In  Goodman  v.  Harvey,  4  Ad.  &  Ell.,  870,  the  subject 
again  came  under  consideration.  Lord  Denman,  speaking  for  the  court,  held 
this  language:  ^'I  believe  we  are  all  of  opinion  that  gross  negligence  only 
would  not  be  a  sufficient  answer  where  the  party  has  given  a  consideration  for 
the  bill.  Gross  negligence  may  be  evidence  of  wala  fidee^  but  is  not  the  same 
thing.  We  have  shaken  off  the  last  remnant  of  the  contrary  doctrine.  Where 
the  bill  has  passed  to  the  plaintiff,  without  any  proof  of  bad  faith  in  him,  there 
is  no  objection  to  his  title."  A  final  blow  was  thus  given  to  the  doctrine  of 
Gill  V.  Cubitt.  The  rule  established  in  this  case  has  ever  since  obtained  in  the 
English  courts,  and  may  now  be  considered  as  fundamental  in  the  commercial 
jurisprudence  of  that  country. 

§  1342.  jStiepicioua  circumstances  attending  the  transfer  of  negotiable  paper 
before  dice  will  not  defeat  the  title  of  a  bona  ^fide  purchaser. 

In  this  country  there  has  been  the  same  contrariety  of  decisions  as  in  the 
English  courts,  but  there  is  a  large  and  constantly  increasing  preponderance  on 
the  side  of  the  rule  laid  down  in  Goodman  v.  Harvey.  The  question  first  came 
before  this  court  in  Swift  v.  Tyson,  16  Pet.,  1  (Bills  and  Notes,  §§  382-386). 
Goodman  v.  Harvey,  and  the  class  of  cases  to  which  it  belongs,  were  followed. 
The  court  assumed  the  proposition,  which  they  maintain  to  be  too  clear  to  re- 
quire argument  or  authority  to  support  it.  The  ruling  in  that  case  was  followed 
in  Goodman  v.  Simonds,  20  How.,  343  (Bills  and  Notes,  §§  420^25),  and 
again  in  Bank  of  Pittsburg  v,  Neal,  22  id.,  96  (Bills  and  Notes,  §§  406-407).  In 
Goodman  v.  Simonds  the  subject  was  elaborately  and  exhaustively  examined, 
both  upon  principle  and  authority.  That  case  affirms  the  following  propositions : 
The  possession  of  such  paper  carries  the  title  with  it  to  the  holder.  "  The  pos- 
session and  title  are  one  and  inseparable." 

The  party  who  takes  it  before  due  for  a  valuable  consideration,  without 
knowledge  of  any  defect  of  title,  and  in  good  faith,  holds  it  by  a  title  valid 
against  all  the  world.  Suspicion  of  defect  of  title  or  the  knowledge  of  circam.- 
stances  which  would  excite  such  suspicion  in  the  mind  of  a  prudent  man,  or  gross 
negligence  on  the  part  of  the  taker,  at  the  time  of  the  transfer,  will  not  defeat 
his  title.  That  result  can  be  produced  only  by  bad  faith  on  his  part.  The  bar- 
den  of  proof  lies  on  the  person  who  assails  the  right  claimed  by  the  party  ia 
possession.  Such  is  the  settled  law  of  this  court,  and  we  feel  no  disposition  U> 
depart  from  it.  The  rule  may,  perhaps,  be  said  to  resolve  itself  into  a  question 
of  honesty  or  dishonesty,  for  guilty  knowledge  and  wilful  ignorance  alike  in- 
volve the  result  of  bad  faith.  They  are  the  same  in  effect.  Where  there  is  no 
iraud  there  can  be  no  question.    The  circumstances  mentioned,  and  others  of  a 
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kindred  character,  while  inconclusive  in  themselves,  are  admissible  in  evidence^ 
and  fraud  established,  whether  by  direct  or  circumstantial  evidence,  is  fatal  to 
the  title  of  the  holder.  The  rule  laid  down  in  the  class  of  cases  of  which  Gill 
V.  Cubitt  is  the  antetjpe  is  hard  to  comprehend  and  diflScult  to  apply.  One 
innocent  holder  may  be  more  or  les&  suspicious  under  similar  circumstances  at 
one  time  than  at  another,  and  the  same  remark  applies  to  prudent  men.  One  pru- 
dent man  may  also  suspect  where  another  would  not,  and  the  standard  of  the 
jury  may  be  higher  or  lower  than  that  of  other  men  equally  prudent  in  the 
management  of  their  affairs.  The  rule  established  by  the  other  line  of  decis- 
ions has  the  advantage  of  greater  clearness  and  directness.  A  careful  judge 
may  readily  so  submit  a  case  under  it  to  the  jury  that  they  can  hardly  fail  to 
reach  the  right  conclusion. 

We  are  well  aware  of  the  importance  of  the  principle  involved  in  this  inquiry. 
These  securities  are  found  in  the  channels  of  commerce  everywhere,  and  their 
volume  is  constantly  increasing.  They  represent  a  large  part  of  the  wealth  of 
the  commercial  world.  The  interest  of  the  community  at  large  in  the  subject 
is  deep-rooted  and  wide-branching.  It  ramifies  in  every  direction,  and  its  fruits 
enter  daily  into  the  affairs  of  persons  in  all  conditions  of  life.  While  courts 
should  be  careful  not  so  to  shape  or  apply  the  rule  as  to  invite  aggression  or 
give  an  easy  triumph  to  fraud,  they  should  not  forget  the  considerations  of 
equal  importance  which  lie  in  the  other  direction.  In  Miller  v.  Race  Lord 
Mansfield  placed  his  judgment  mainly  on  the  ground  that  there  was  no  differ- 
ence in  principle  between  bank  notes  and  money.  In  Grant  v.  Yaughan  he 
held  that  there  was  no  distinction  between  bank  notes  and  any  other  commer- 
cial paper.  At  that  early  period  his  far-reaching  sagacity  saw  the  importance 
and  the  bearings  of  the  subject. 

The  instruction  under  consideration  in  the  case  before  us  is  in  conflict  with 
the  settled  adjudications  of  this  court.  Judgment  reversed,  and  the  case  re- 
manded for  further  proceedings  in  conformity  to  this  opinion. 

HOTCHKISS  V.  NATIONAL  BANKS. 
(21  Wallace,  854-860.    1874.) 

Appeal  from  U.  S.  Circuit  Court,  Southern  District  of  New  York. 

Statement  of  Facts. —  Action  to  compel  the  surrender  of  three  coupon 
bonds  of  the  Milwaukee  &  St.  Paul  Baili*oad  Company.  The  instruments  were 
made  payable  to  a  certain  person  named,  or  bearer,  at  the  office  of  the  com* 
pany  in  New  Tork  city.  In  each  bond  there  was  also  an  agreement  to  make 
certain  "scrip  preferred  stock,"  attached  to  the  bond,  fuUpaid  stock  at  any 
time  within  ten  days  after  any  dividend  shall  have  been  declared  and  become 
payable  on  such  preferred  stock,  upon  surrender  of  the  bond  and  the  unma- 
tured coupons.  Attached  by  a  pin  to  each  of  the  bonds  there  was  originally  a 
certificate  of  scrip  preferred  stock,  to  the  effect  that  the  complainant  was  en- 
titled to  ten  shares  of  stock,  etc.,  on  surrender  of  the  bond  as  above;  and  that 
this  stock  was  transferable  only  on  the  books  of  the  company  on  surrender  of 
the  certificate.  The  bonds  were  stolen  and  delivered  to  defendants  as  collat- 
eral security  for  notes  discounted  by  them.  At  the  time  of  such  delivery  the 
certificates  above  mentioned  were  detached.  The  questions  for  decision  were, 
whether  the  agreement  as  to  the  scrip  preferred  stock  affected  the  negotiability 
of  the  bonds,  and  whether  the  absence  of  the  certificates  was  a  circumstance 

saflScient  to  put  a  purchaser  on  inquiry. 
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§  1343.  The  negotiability  of  railroad  bonds  is  unaffected  hy  an  agreement 
-contained  therein  allowing  a  holder  the  privilege  to  receive  stock  upon  their  sur- 
render, (a) 

Opinion  by  Mr.  Justice  Field. 

The  character  and  form  of  the  instmments  which  are  the  subject  of  contro- 
versy in  the  present  suit  would  seem  to  furnish  an  answer  to  the  qu^tions  that 
are  raised  before  us.  The  agreement  respecting  the  scrip  preferred  stock  is  en- 
tirely independent  of  the  pecnniary  obligation  contained  in  the  instrument. 
The  latter  recites  an  indebtedness  in  a  specific  sum,  and  promises  its  uncondi- 
tional payment  to  bearer  at  a  specified  time.  It  leaves  nothing  optional  with 
the  company.  Standing  by  itself  it  has  all  the  elements  and  essential  qualities 
of  a  negotiable  instrument.  The  special  agreement  as  to  the  scrip  preferred 
stock  in  no  degree  changes  the  duty  of  the  company  with  respect  either  to  the 
principal  or  interest  stipulated.  It  confers  a  privilege  upon  the  holder  of  the 
bond,  upon  its  surrender  and  the  surrender  of  the  certificate  attached,  of  ob- 
taining full  preferred  stock.  His  interest  in  and  right  to  the  full  discharge  of 
the  money  obligation  is  in  no  way  dependent  upon  the  possession  or  exercise 
of  this  privilege.  Whether  the  privilege  was  of  any  value  at  the  time  the 
bonds  were  received  by  the  defendants  we  are  not  informed,  nor  in  dete^ 
mining  the  negotiability  of  the  bonds  is  the  value  of  the  privilege  a  circum- 
stance of  any  importance.  Its  value  can  in  no  way  affect  the  negotiable 
<5haracter  of  the  instrument.  An  agreement  confessedly  worthless,  providing 
that  upon  the  surrender  of  the  bonds  the  holder  should  receive,  instead  of  full 
paid-up  stock  in  the  railway  company,  stock  in  other  companies  of  doubtful 
solvency,  would  have  had  the  same  effect  upon  the  character  of  the  instrument. 

In  Hodges  v.  Shuler,  22  N.  Y.,  114,  which  was  decided  by  the  court  of  ap- 
peals of  New  York,  we  have  an  adjudication  upon  a  similar  question.  There 
the  action  was  brought  upon  a  promissory  note  of  the  Eutland  &  Burlington 
Railway  Company,  by  which  the  company  promised,  four  j'ears  after  date,  to 
pay  certain  parties  in  Boston  $1,000,  with  interest  thereon  semi-annually,  as 
per  interest  warrants  attached,  as  the  same  became  due;  "  or,  upon  the  surrender 
of  this  note,  together  with  the  interest  warrants  not  due,  to  the  treasurer,  at 
any  time  until  six  months  of  its  maturity,  he  shall  issue  to  the  holders  thereof  ten 
shares  in  the  capital  stock  in  said  company  in  exchange  therefor,  in  which  case 
interest  shall  be  paid  to  the  date  to  which  a  dividend  of  profits  shall  have  been 
previously  declared,  the  holder  not  being  entitled  to  both  interest  and  accruing 
profits  during  the  same  period.'-  It  was  contended  that  the  instrument  was  not  in 
terms  or  legal  effect  a  negotiable  promissory  note,  but  a  mere  agreement^  and 
that  the  indorsement  of  it  operated  only  as  a  mere  transfer,  and  not  as  an  en- 
gagement to  fulfil  the  contract  of  the  company  in  case  of  its  default.  But  the 
oourt  of  appeals  held  otherwise.  "  The  possibility  seems  to  have  been  con- 
templated," says  the  court,  "  that  the  owner  of  the  note  might,  before  its 
maturity,  surrender  it  in  exchange  for  stock,  thus  canceling  it  and  its  money 
promise,  but  that  promise  was  nevertheless  absolute  and  unconditional,  and 
was  as  lasting  as  the  note  itself.  In  no  event  could  the  holder  require  money  and 
stock.  It  was  only  upon  a  surrender  of  the  note  that  he  was  to  receive  stock, 
and  the  money  payment  did  not  mature  until  six  months  after  the  holder's  right 
to  exchange  the  note  for  stock  had  expired.  We  are  of  opinion  that  the  in- 
strument wants  none  of  the  essential  requirements  of  a  negotiable  promissory 
note.     It  was  an  absolute  and  unconditional  engagement  to  pay  money  on  a 

(a)  Afflnning  the  ruling  in  Hotchkiss  v.  Tradesman's  National  Bank,*  10  Blatch.,  3S1. 
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fixed  day,  and  although  an  election  was  given  to  the  promisees,  upon  a  sur- 
render of  the  instrument  six  months  before  its  maturity,  to  exchange  it  for 
stock,  this  did  not  alter  its  character  or  make  the  promise  in  the  alternative  in 
the  sense  in  which  that  word  is  used  in  respect  to  promises  to  pay."  In  Welch  v. 
Sage,  47  N.  Y.,  143,  the  effect  of  the  certificate  attached  to  the  bonds  issued 
by  the  Milwaukee  &  St.  Paul  Railway  Company,  identical  with  those  in  this 
case,  was  considered  by  the  same  court  of  appeals,  and  the  court  there  held 
that  the  certificate  constituted  no  part  of  the  bond ;  that  the  latter  was  entire 
and  perfect  without  it,  and  that  the  admission  of  the  debt  and  the  promise  to 
pay  were  in  no  degree  qualified  by  it. 

§  1344.  the  absence  of  stock  certificates^  referred  to  in  sitoh  bonds  as  at- 
tached and  to  he  surrendered  therewith^  if  the  election  to  exchange  for  fvU-paid 
stock  is  made^  does  not  put  a  purchaser  upon  inq^uiry. 

The  absence  of  the  certificates,  at  the  time  the  bonds  were  received  by 
the  defendants,  was  not  of  itself  a  circumstance  sufficient  to  put  the  defend- 
ants upon  inquiry  as  to  the  title  of  the  holder.  There  is  no  evidence  in  the 
case,  as  already  observed,  that  the  privilege  which  the  certificates  conferred 
was  of  any  value;  and  if  it  had  value,  no  obligation  rested  upon  the  holder  to 
preserve  the  certificates.  He  was  at  liberty  to  abandon  the  privilege  they  con- 
ferred and  rely  solely  upon  the  absolute  obligation  of  the  company  to  pay  the 
amount  stipulated.  The  absence  of  the  certificates  when  the  bonds  were 
offered  to  the  defendants  amounted  to  little,  if  anything,  more  in  legal  effect 
than  a  statement  by  the  holder  that  in  his  judgment  they  added  nothing  to 
the  value  of  the  bonds.  In  the  case  of  Welch  v.  Sage,  already  cited,  it  was 
held  that  the  absence  of  the  certificate  from  the  bond  when  taken  by  the 
purchaser  would  not  of  itself  establish  the  fact  that  the  purchaser  was  guilty 
of  fraud  or  bad  faith,  although  it  would  be  a  circumstance  of  some  weight  in 
connection  with  other  evidence. 

§  1345.  Nothing  short  of  had  faith  will  defeat  the  tide  of  a  holder  of 
negotiable  paper  for  value  before  maturity. 

The  law  is  well  settled  that  a  party  who  takes  negotiable  paper  before  due 
for  a  valuable  consideration,  without  knowledge  of  any  defect  of  title,  in  good 
faith,  can  hold  it  against  all  the  world.  A  suspicion  that  there  is  a  defect  of 
title  in  the  holder,  or  a  knowledge  of  circumstances  that  might  excite  such  sus- 
picion in  the  mind  of  a  cautious  person,  or  even  gross  negligence  at  the  time, 
will  not  defeat  the  title  of  the  purchaser.  That  result  can  be  produced  only 
by  bad  faith,  which  implies  guilty  knowledge  or  wilful  ignorance,  and  the 
burden  of  proof  lies  on  the  assailant  of  the  title.  It  was  so  expressly  held  by 
this  court  in  Murray  v.  Lardner,  2  Wall,  110  (§§  1340-42,  supra).  See,  also, 
Goodman  v.  Simonds,  20  How.,  343  (Bills  and  Notes,  §§  420-425),  where  Mr. 
Justice  Swayne  examined  the  leading  authorities  on  the  subject  and  gave  the 
conclusion  we  have  stated.  In  the  present  case  it  is  not  pretended  that  the 
defendants,  when  they  took  the  bonds  in  controversy,  had  notice  of  any  cir- 
cumstances outside  of  the  instruments  themselves,  and  the  absence  of  the 
certificates  referred  to  in  them,  to  throw  doubt  upon  the  title  of  the  holder. 
We  see  no  error  in  the  rulings  of  the  court  below,  and  its  judgment  is,  there- 
fore, affirmed. 
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PARSONS  V.  JACKSON, 
(9  Otto,  434-141.    1878.) 

Appeal  from  TJ.  S.  Circuit  Court,  District  of  Louisiana. 

Opinion  by  Mb.  Justice  Bradley. 

Statement  of  Facts. —  This  case  arises  out  of  the  supplementary  proceed- 
ings which  took  place  in  the  case  of  Jackson  v.  Yicksburg,  Shreveport  & 
Texas  B.  Co.  (reported  under  the  name  of  Jackson  v.  Ludeling,  in  21  Wall, 
616),  after  our  decision  therein.  In  pursuance  of  the  mandate  issued  in  that 
case,  the  court  below  made  a  further  decree  on  the  22d  day  of  March,  1875, 
directing,  amongst  other  things,  as  follows,  that  is  to  say: 

'^  3.  It  is  ordered  that  F.  A.  Wollfley  be  appointed  special  master  to  take  the 
proofs  of  the  bonds  hwiafide  issued  by  the  said  Yicksburg,  Shreveport  <&  Texas 
Eailroad  Company,  and  to  report  the  names  of  the  owners  ^nd  the  amounts 
due  to  the  holders  of  such  bonds  so  issued.    .    .     . 

^'  He  will  give  notice  to  the  holders  of  bonds  ho7iafide  issued  for  twenty  days 
by  publication  in  one  of  the  city  papers  that  he  is  ready  to  receive  proofs  of 
the  debt  aforesaid,  and  that  he  shall  hold  sessions  for  thirty  days,  each  day^ 
Sunday  excepted,  from  the  date  of  his  first  publication  in  the  paper  for  that 
purpose." 

In  pursuance  of  this  decree  the  master  gave  the  required  notice,  and  re- 
ceived proofs  adduced  by  those  claiming  to  hold  bonds  entitled  to  the  benefit 
of  the  decree  rendered  by  this  court.  By  his  report,  filed  the  17th  day  of  Jan- 
uary, 1876,  it  appears  that  there  were  then  outstanding  seven  hundred  and 
sixty-one  bonds  honafide  issued  by  the  said  railroad  company,  of  which  schedules 
were  annexed  to  his  report.  He  further  reported  a  schedule  of  certain  other 
bonds  executed  by  the  company,  and  presented  to  him  as  issued  under  the 
mortgage  mentioned  in  the  decree;  but  which  the  testimony  taken  by  him 
proved  were  never  issued  by  the  said  company,  its  officers  or  agents,  but  were 
carried  off  by  persons  belonging  to,  or  taking  advantage  of,  a  raid  upon  the 
town  of  Monroe,  La.,  during  the  late  war,  in  the  month  of  April,  1864.  As  to 
these  bonds,  the  master  further  reports  as  follows :  "  None  of  the  parties  pre- 
senting these  bonds,  or  the  coupons  on  them,  have  proved  at  what  time,  for 
what  consideration,  or  under  what  circumstances,  they  acquired  them,  except 
Francis  T.  Willis,  Charles  Parsons,  E.  G.  Pearl,  Edwin  Parsons,  George  Par- 
sons, and  Scott,  Zerega  &  Co.  in  liquidation.  In  reference  to  this  class,  if  the 
bonds  were  complete  in  all  their  parts  and  no  circumstances  of  suspicion  ap- 
peared on  their  face,  the  proof  that  they  had  not  been  issued  hona  Jide  under 
the  authority  of  the  corporation,  and  other  facts  relative  to  the  issue,  wonld 
have  required  the  parties  to  prove  that  they  were  honu  fide  holders  for  a  valu- 
able consideration. 

"  In  reference  to  the  claims  of  Francis  T.  Willis,  Charles  Parsons,  E.  G. 
Pearl,  Edwin  Parsons  and  Scott,  Zerega  &  Co.  in  liquidation,  I  report  that  in 
addition  to  the  fact  that  the  bonds  were  not  issued  honafide^  but  were  taken  by 
force  from  the  custody  of  the  company,  that  there  appears  on  the  indorsement 
of  the  bonds  a  material  deficiency  and  an  incompleteness  which  deprives  them 
of  the  character  of  commercial  instruments  fit  for  circulation.  I  also  report 
that  the  railroad  was  at  the  date  of  their  purchase  in  a  damaged  condition,  it 
having  been  under  the  control  of  the  military  power  of  the  Confederate  States 
and  the  United  States,  w^hich  had  been  used  to  partially  destroy  it.  That  there 
were  several  years  of  unpaid  coupons  on  each  of  the  bonds,  in  the  most  of 
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cases  being  contemporaneous  with  the  execution  of  the  mortgage ;  that  these 
bonds  were  sold  for  an  insignificant  sum,  and  apparently  purchased  at  a 
hazard,  without  any  view  to  their  character  as  commercial  instruments  fit  for 
circulation,  and  that  neither  from  the  date  of  this  suit,  the  1st  of  December, 
1866,  nor  in  any  proceedings  antecedent  thereto,  did  the  holders,  or  any  of 
them,  appear  to  maintain  any  claim  for  protection.  I  therefore  report  that 
the  said  bonds  mentioned  in  the  schedule  BB  were  not  issued  bona  fide  by  the 
said  railroad  company,  and  ought  not  to  be  allowed  as  a  charge  on  the  mort- 
gage-" 

The  parties  above  named  excepted  to  this  report ;  but  after  hearing  thereon, 

the  court  confirmed  the  'same,  and  made  a  decree  disallowing  the  said  last- 
mentioned  bonds,  and  from  that  decree  the  present  appeal  was  taken.  From 
the  evidence  taken  by  the  master  it  appears  that  the  appellants  purchased  the 
bonds  held  by  them,  in  the  city  of  New  York,  in  November  and  December, 
1865,  at  from  ten  to  fifteen  cents  on  the  dollar,  without  any  actual  knowledge 
that  they  were  not  issued  by  the  company.  But  it  further  appeared  that  none, 
or  very  few,  of  the  coupons  had  been  cutoff  from  the  bonds,  and  that  the  latter 
were  imperfect  in  form.  Each  bond,  on  its  face,  certifies  '^  that  the  Yicksburg, 
Shreveport  &  Texas  Bailroad  Company  is  indebted  to  John  Eay  or  bearer,  for 
value  received,  in  the  sum  of  either  £225  sterling  or  $1,000  lawful  money  of 
the  United  States  of  America;  to  wit,  £225  sterling  if  the  principal  and  inter- 
est are  payable  in  London,  and  $1,000  lawful  money  of  the  United  States 
of  America  if  the  principal  and  interest  are  payable  in  New  York  or  New 
Orleans,"  etc.  This  is  the  obligatory  part  of  the  instrument,  and  is  necessarily 
indeterminate  in  its  character  without  some  further  designation  of  the  place  at 
which  it  is  to  be  paid.  Each  bond  further  on  its  face  declares  that  ^'  the  presi- 
dent of  said  company  is  authorized  to  fix,  by  his  indorsement,  the  place  of  pay- 
ment of  the  principal  and  interest  in  conformity  with  the  terms  of  this 
obligation."  And  on  the  back  of  the  bonds  is  indorsed  a  printed  blank  in  the 
following  words,  to  wit:  ^^I  hereby  agree  that  the  within  bond  and  the  inter- 
est coupons  thereto  attached  shall  be  payable  in ."    On  the  bonds,  which 

are  conceded  to  be  genuine  and  bona  fide  issued,  this  blank  is  filled  up  with 
the  name  of  some  place,  as,  for  example,  "the  city  of  New  York;"  or  in 
some  cases,  "  New  Orleans,  at  the  Citizens'  Bank  of  Louisiana,"  etc.  All  the 
indorsements  have  the  signature  of  the  president  of  the  company,  but  on  the 
bonds  in  question  the  above  blank  for  the  place  of  payment  is  not  filled  up. 
The  mortgage  under  which  the  bonds  purport  to  be  issued,  and  which  is  re- 
ferred to  in  the  body  thereof,  contains  the  same  provision  with  respect  to  the 
place  of  payment.  After  referring  to  the  bonds  to  be  issued  under  and  secured 
by  it,  its  language  is  as  follows:  "The  principal  and  interest  of  said  bonds 
being  made  payable  in  New  Orleans,  New  York  or  London,  as  he,  the  said 
president,  by  his  indorsement  may  determine."  The  resolutions  of  the  board 
of  directors,  authorizing  the  execution  of  the  mortgage  and  the  issue  of  the 
bonds,  which  resolutions  are  copied  in  the  mortgage,  contain  the  same  provis- 
ion, namely,  "The  principal  and  interest  of  said  bonds  being  made  payable  in 
New  Orleans,  New  York  or  London,  as  the  president  by  his  indorsement  may 
determine."  These  resolutions,  being  the  authority  by  virtue  of  which  the 
mortgage  and  bonds  were  executed  and  issued,  would  seem  to  be  mandatory, 
and  to  require  that  the  place  of  payment  should  be  indorsed  by  the  president 
on  the  bonds  independently  of  the  necessity  of  such  indorsement  for  the  pur- 
pose of  fixing  the  amount  payable  thereon. 
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§  1346.  That  the  place  fff  payment  and  the  precise  amount  to  be  paid  is  left 
unsettled  in  an  6bligatio7h  deprives  it  of  the  chaitacter  of  negotiability,  (a) 

The  uncertainty  of  the  amount  payable,  in  the  absence  ol  the  required  in* 
dorsement,  is  of  itself  a  defect  which  deprives  these  instruments  of  the  char- 
acter of  negotiability.  As  they  stand  they  amount  to  a  promise  to  pay  so 
many  pounds  or  so  many  dollars, —  without  saying  which.  One  of  the  first 
rules  in  regard  to  negotiable  paper  is  that  the  amount  to  be  paid  must  be  cer- 
tain, and  not  be  made  to  depend  on  a  contingency.  1  Daniel,  Keg.  Inst.,  sec. 
53.  And  although  it  is  held  that  id  certum  est  quod  certum  reddi  potest^ —  a 
maxim  which  would  have  given  the  bonds  negotiability  in  this  instance,  had 
the  requisite  indorsement  been  made,  yet,  without  such  indorsement,  the  un- 
certainty remains  and  operates  as  an  intrinsic  defect  in  the  security  itself. 
Now  it  is  shown  by  the  master's  report,  and  if  it  were  necessary  to  go  behind 
the  report,  the  evidence  shows,  that  these  bonds  were  never  issued  by  the  rail- 
road company  at  all,  but  were  seized  and  carried  off  by  a  raid  of  soldiers  dur- 
ing the  war.  They  afterwards  turned  up  in  New  York,  and  were  purchased 
by  the  appellants;  and  the  question  is,  whether  the  fact  that  the  past-due 
coupons  were  still  attached,  and  that  no  place  of  payment  was  indorsed  on  the 
bonds,  as  required  to  be  done  by  the  bonds  themselves,  was  sufficient  to  put 
the  appellants  upon  inquiry  as  to  their  validity,  and  as  to  the  bona  fides  of 
their  issue;  these  marks  of  suspicion  being  supplemented  by  the  further  fact^ 
that  the  bonds  were  offered  for  a  very  small  consideration. 

§  1347.  That  a  stipxdated  indorsetnent  is  lacking ^  and  overdue  coupons  still 
attached  to  bondSj  should  put  a  purchaser  upon  inquiry. 

Our  opinion  is,  that  the  appellants  had  abundant  cause  to  question  the  integ- 
rity of  these  bonds,  that  they  were  affected  with  notice  of  their  invalidity, 
and  cannot  bo  allowed  to  sustain  the  position  of  bona  fide  holders  without 
notice.  The  presence  of  the  past-due  and  unpaid  coupons  was  itself  an  evi- 
dence of  dishonor,  sufficient  to  put  the  purchasers  on  inquiry.  The  imperfec- 
tion as  to  the  place  of  payment  is  another  strong  evidence  of  want  of  genuine- 
ness. Of  course,  it  is  not  necessary  to  the  validity  of  a  bond  that  it  should 
name  a  place  of  payment ;  but  these  bonds  expressly  declare  that  they  are  to 
be  payable  at  the  place  which  should  be  determined  by  the  president's  indorse- 
ment, and  that  the  sum  payable  should  depend  on  that  indorsement ;  and  yet 
no  indorsement  appears  thereon.  We  do  not  say  that  this  defect  would  have 
invalidated  the  bonds  if  they  had  in  fact  been  issued  by  the  company,  and  the 
amount  had  been  certain;  but  it  was  a  pregnant  warning  to  the  purchasers 
to  inquire  whether  they  had  been  issued  or  not.  These  facts,  taken  in  connec- 
tion with  the  price  at  which  the  bonds  were  offered,  were  abundantly  sufficient 
to  affect  the  purchasers  with  notice  of  any  invalidity  in  their  issue.  The  case 
is  so  plain,  that  it  is  hardly  necessary  to  cite  any  authorities  on  the  subject. 
"  A  person  who  takes  a  bill,"  said  this  court  in  Andrews  v.  Pond,  13  Pet.,  65, 
"  which  upon  the  face  of  it  was  dishonored,  cannot  be  allowed  to  claim  the 
privileges  which  belong  to  a  bona  fide  holder  without  notice."  The  same  doc- 
trine is  reaffirmed  in  Fowler  v,  Brantley,  14  id.,  318  (Bills  and  Kotes,  §  427); 
and  indeed  is  elementary  law.     The  circumstances  in  this  case  went  farther 

(a)  A  railroad  bond  whose  obli^tion  is  to  pay  either  £ii23  or  $1,000,  depending  on  whether  it  should  be  payable 
in  London  or  America;  and  whose  face  recites  that  the  place  of  payment  shall  be  fixed  by  the  president  of  the 
maker  by  his  indorsement;  and  whose  back  contains  a  blank  form  for  the  president's  indorsement  fixing  the  place 
of  payment,  is  not  certain  as  to  its  amount  and  therefore  not  negotiable  until  place  of  payment  is  fixed.  Neither 
the  thief  of  such  a  bond,  nor  any  one  claiming  under  him,  has  authority  to  fill  up  this  blank  for  fixing  the  place 
of  payment,  notwithstanding  this  indorsement  has  been  signed  by  the  president.  Jackson  v.  Vicksburg,  eta,  B. 
Co.,*  2  Woods,  141;  18  Alb,  L,  J.,  858. 
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than  merely  to  cast  a  shade  of  suspicion  upon  the  bonds;  they  were  so  pointed 
and  emphatic  as  to  be  prima  facie  inconsistent  with  any  other  view  than  that 
there  was  something  wrong  in  the  title.     See  1  Daniel,  Neg.  Inst.,  sec.  796. 

Decree  affirmed. 

RAILWAY  COMPANY  v.  SPRAGUE. 
(13  Otto,  75^764.     1880.) 

Appeal  from  U.  S.  Circuit  Court,  District  of  Indiana. 

Opinion  by  Mb.  Justice  Woods. 

Statement  of  Facts. —  This  was  a  suit  in  equity  in  which  the  Union  Trust 
Company  of  New  York  was  complainant,  and  the  Indiana  &  Illinois  Central 
Kailway  Company  and  others  were  defendants.  It  \yas  brought  for  the  fore- 
closure of  a  mortgage  upon  the  property  of  the  railway  company,  and  it  re* 
suited  in  a  decree  of  foreclosure  and  sale.  An  interlocutory  decree  directed  a 
master  of  the  court  to  ascertain  and  report  the  names  of  all  the  holders  of 
bonds  and  coupons,  which  had  been  duly  issued  under  the  mortgage,  and  were 
entitled  to  share  in  the  proceeds  of,  the  sale.  Under  this  order  of  reference 
Mrs.  Henrietta  P.  Sprague,  the  appellee,  presented  a  claim  to  be  the  owner  and 
holder  of  seventy-five  bonds,  numbered  from  629  to  703  inclusive,  of  $1,000 
each,  with  coupons  attached.  The  railway  company  objected  to  the  allowance 
of  her  claim.  The  master  heard  the  proofs  of  the  parties  and  the  arguments  of 
their  counsel,  and  reported  that  she  had  made  sufiicient  proof  of  her  ownership 
of  the  bonds  in  question,  and  that  they  were  entitled  to  be  paid  out  of  the  pur- 
chase money  of  the  road.  To  this  report  the  railroad  company  filed  exceptions. 
The  court,  at  the  May  term,  1878,  overruled  the  exceptions,  and  entered  a  de- 
cree directing,  among  other  things,  that  the  seventy-five  bonds  of  the  appellee, 
with  the  coupons  thereto  annexed,  should  be  allowed  as  valid,  and  as  secured 
equally  with  the  other  outstanding  bonds  by  the  mortgage  foreclosed,  and  that 
they  should  be  paid  thevv  pro  rata  shares  out  of  the  proceeds  of  the  foreclosure^ 
From  this  order,  and  this  part  of  the  foreclosure  decree  in  the  cause,  the  rail- 
way company  brings  this  appeal. 

Mrs.  Sprague  was  the  widow  and  administratrix  of  John  H.  Sprague,  de- 
ceased. J.  Elliott  Condict  had  long  been  a  friend  of  her  husMand,  doing  bus- 
ness  in  New  York  in  railway  securities,  under  the  style  of  "  Condict  &  Co.,. 
bankers  and  brokers."  In  February,  1870,  she  loaned  Condict  $25,000,  for 
which  she  took  his  note.  Before  its  maturity  he  advised  her  to  buy,  and  of- 
fered to  sell  her,  $75,000  of  the  first  mortgage  bonds  of  the  Madison  &  Portage 
Eailroad  Company.  She  made  the  purchase  for  the  price  of  $60,000,  and  paid 
that  sum  partly  by  giving  up  to  him  his  note  to  her  for  $25,000  money  loaned, 
and  the  residue  in  securities  at  the  market  price.  This  purchase  was  made  in 
[November,  1870. 

The  Madison  &  Portage  Railroad  Company  failing  to  pay  interest  on  its 
bonds,  she,  on  June  24,  1871,  at  Condict's  instance,  returned  them  to  him,  and 
received  from  him  in  exchange  seventy-five  bonds  for  $1,000  each  of  the  Indi- 
ana &  Illinois  Central  Railway  Company.  These  bonds  were  dated  April  1, 
1870,  and  secured  by  a  mortgage  or  deed  of  trust  of  the  same  date.  At  the 
time  of  the  exchange  there  were  attached  to  each  of  the  bonds  which  Mrs. 
Sprague  received  all  the  coupons,  beginning  from  the  date  of  the  bonds,  sixty 
in  number.  Of  these  coupons  two,  one  payable  October  1,  1870,  and  one  pay- 
able April  1,  1871,  for  $35  each,  were  past  due  and  unpaid.  The  bonds  con- 
tained this  provision:     "In  case  of   the    non-payment  of    any  half-yearly 
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instalment  of  interest,  which  shall  have  become  due  and  been  demanded,  and 
such  default  shall  have  continued  six  months  after  demand,  the  principal  of 
this  bond  shall  become  due  in  the  manner  and  with  the  effect  provided  for  in  the 
trust  deed  securing  its  payment."  The  bond  also  recited  that  it,  together  with 
the  residue  of  two  thousand  seven  hundred  and  fifty  bonds,  was  secured  by  a 
deed  of  trust  or  mortgage,  dated  the  1st  day  of  April,  1870.  The  mortgage 
contained  the  following  clause :  "  In  case  default  be  made  for  six  months  in 
the  payment  of  any  interest  upon  either  of  said  bonds  when  the  same  shall  be- 
come due  and  payable,  the  whole  principal  sum  in  all  and  each  of  said  bonds 
shall  forthwith  become  due  and  payable,  and  the  lien  or  incumbrance  hereby 
created  for  the  security  and  payment  of  such  bonds  may  be  at  once  enforced, 
anything  herein  to  the  contrary  notwithstanding." 

Before  making  the  exchange  of  bonds,  Mrs.  Sprague  had  placed  the  manage- 
ment of  the  affair  in  the  hands  of  Mr.  John  M.  Whiting  as  her  counsel,  who, 
in  her  behalf,  investigated  not  only  the  question  of  the  value  of  the  Indiana  & 
Illinois  Central  Eailway  bonds,  but  also  of  the  right  of  Condict  to  sell  them. 
At  the  time  of  this  investigation  the  Indiana  &  Illinois  Central  Eailway  was 
not  a  completed,  but  only  a  projected,  road.    Condict  was  vice-president  and 
acting  president  of  the  company.     There  was  an  executive  committee  consist- 
ing of  three  members  besides  the  president.     These  were  Condict,  Seaman  and 
Lazare.    Five  hundred  bonds  of  $1,000  each,  secured  by  the  mortgage  of  April 
1,  1870,  had  been  executed.    Before  they  could  be  issued,  they  had  to  be  coun- 
tersigned by  the  Union  Trust  Company.    They  were  so  countersigned  and  de- 
livered to  the  railroad  company,  and  were  in  all  respects  regularly  executed. 
In  June,  1871,  three  hundred  of  the  bonds  were  delivered  by  the  treasurer  of 
the  company  to  Condict  and  Lazare,  members  of  the  executive  committee. 
They  delivered  two  hundred  of  them  to  parties  to  whom  they  belonged.     The 
residue  remained  in  the  possession  of  Condict.    He  did  not  appear  to  have  any 
express  authority  from  the  company  to  sell  or  dispose  of  them,  but  claimed 
to  have  a  lien  on  them  for  advances  made  to  the  company.    There  was  evi- 
dence tending  to  show,  however,  that  the  company  had  never  received  consid- 
eration for  the  bonds  transferred  to  Mrs.  Sprague,  but  none  to  show  that  she, 
&o  far  as  it  regaitied  any  direct  notice  to  her  personally,  was  not  a  bona  fide 
purchaser. 

Whiting,  in  his  testimony  touching  what  he  learned,  of  Cond lot's  right  to 
transfer  the  bonds,  said :  "  He  came  to  me  with  statements,  and  upon  them  I 
acted.  He  asserted  his  entire  capacity  to  make  the  exchange;  that  he  owned 
the  bonds;  that  he  had  made  advances  to  the  company ;  that  they  were  his  bj 
the  highest  possible  title,  and  made  all  the  asseverations  under  my  very  sharp 
and  close  cross-examination.  He  claimed  to  own  the  bonds."  Whiting  also 
testified  as  follows:  ^'Seaman,"  the  colleague  of  Condict  on  the  executive 
committee,  "assured  me  of  Condict's  right  Jo  assign  them,"  the  bonds.  "My 
memory  is  very  active  on  this  point.  He  sustained  him,"  Condict,  "  in  every 
regard." 

The  error  complained  of  in  the  part  of  the  decree  appealed  from  is  this:  It 
being  established  by  the  evidence  and  reported  by  the  master  that  the  com- 
pany had  never  received  any  value  for  its  bonds  either  from  Mrs.  Sprague  op 
any  other  person,  the  court  erred  in  holding  that  she  was  a  purchaser  for  value 
and  without  notice,  and  that  the  bonds  were  instruments  of  such  a  character 
and  in  such  a  condition  as  to  enable  her  to  enforce  them  against  the  companj, 
notwithstanding  the  fact  that  it  had  received  no  value  for  them.    It  is  not  dis- 
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jmted  that  tbej,  when  first  executed  and  made  ready  for  circulation,  had  all 
the  qualities  of  commercial  paper.  The  contention  of  the  appellant  is  that 
Mrs.  Sprague  was  not  a  purchaser  in  good  faith  and  for  value. 

§  1 848.  Zaiofid  possession  of  negotiable  bonds  is  prima  fade  evidence  of  the 
holders  title. 

It  seems  to  be  conceded,  and  the  evidence  establishes,  that  no  facts  were 

known  to  her  in  relation  to  them,  other  than  those  which  came  to  the  knowl- 

<dge  of  her  agent,  Whiting.    Of  course  she  was  bound  by  what  he  knew. 

Does  the  knowledge  of  the  facts  learned  by  him,  and  which  it  is  presumed  he 

•communicated  to  her,  make  her  a  purchaser  in  bad  faith?    Two  facts  must  be 

taken  as  established :    I^irsty  Condict's  custody  of  the  bonds  was  lawful.    The 

appellant  admits  that   it  placed  them   in   his   possession  for  safe  keeping. 

Second^  there  can  be  no  question  that  Mrs.  Sprague  paid  full  value  for  them. 

Possession  of  negotiable  bonds  carries  with  it  the  title  to  the  holder.    Murray 

4>.  Lardner,  2  Wall,  110  (§§  1340-42,  supra).    Mrs.  Sprague,  therefore,  bought 

the  bonds  of  a  person  pi^esumptively  the  owner,  and  paid  for  them  a  full 

and  valuable  consideration.     Condict  was  an  ofiicer  of  the  company,  and  as 

such  bad  possession  of  the  bonds.    If  he  had  told  Mrs.  Sprague  or  her  agent 

that  he  was  selling  the  bonds  for  the  company  and  as  its  agent,  and  had  then 

applied  them  to  the  payment  of  his  individual  indebtedness  to  her,  her  pur- 

<€hase  would  have  been  made  in  bad  faith.    But  this  is  not  the  case.    Having 

possession  of  them,  and  being  prima  facie  their  owner,  he  asserted  to  her 

agent  in  the  most  positive  manner  that  they  were  his  property.    The  fact  that 

he  was  an  officer  of  the  company  did  not  of  itself  preclude  him  from  dealing 

in  them,  or  throw  the  slightest  suspicion  on  his  title. 

§  1 349,  Overdue  and  unpaid  interest  coupons  do  not  necessarily  make  the 
honds  to  which  they  are  attached  dishonored  paper,  {a) 

The  question,  therefore,  and  the  only  question,  in  the  case  is.  Was  there  any- 
•thing  upon  the  face  of  the  bonds  and  of  the  mortgage  which  secured  them  to 
put  the  purchaser  on  notice  ?  The  appellant  asserts  that  there  was ;  that  at- 
tached to  each  of  the  bonds  sold  to  Mrs.  Sprague  werd  two  unpaid  coupons, 
•due  respectively  October,  1870,  and  April,  1871,  and  that  this  fact,  by  the 
terms  of  the  bonds  and  of  the  mortgage  which  secured  them,  rendered  the 
principal  due  and  payable,  and  that,  as  a  consequence,  when  she  purchased 
them,  they  were  dishonored  paper. 

§  1350.    Where  there  is  a  difference  between  the  recitals  of  the  bonds  and  those 
-if  the  Tnortgage  which  secures  themy  the  recitals  of  the  former  should  control. 

There  appears  to  be  a  difference  between  the  terms  of  the  bonds  and  of  the 
mortgage.  The  mortgage  provided  that,  upon  non-payment  of  interest  for  six 
months,  the  principal  of  the  bonds  should  become  due,  whether  demanded  or 
not.  On  the  other  hand,  the  bonds  declared  that,  in  case  of  the  non-payment 
of  any  half-yearly  instalment  of  interest  which  had  become  due  and  had  been 
-demanded,  if  such  default  should  continue  six  months  after  demand,  the  princi- 
pal of  the  bond  should  become  due.  A  copy  of  the  bonds  was  set  out  in  full 
in  the  mortgage.  The  bonds  being  the  principal  thing  containing  the  obliga- 
tion of  the  company,  and  the  mortgage  a  mere  security  to  insure  the  perform- 
ance of  that  obligation,  the  terms  of  the  bonds  should  control.  Therefore,  a 
demand  for  the  payment  of  her  coupons  and  a  failure  to  pay  for  six  months 

(a)  The  tect  that  bonds  have  overdue  coupons  attacdied  is  not  of  itself  sutBdent  to  diarge  a  purchaser  with 
notioe  of  an  inflrmitj  in  the  issue  of  the  bonds.  And  especially  where  it  appean  that  the  sale  of  the  bonds  was 
•«i]Joixied  during  the  time  the  coupons  were  maturing.    Preble  v.  Board  of  Supenisors,*  8  Biss.,  868. 
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were  necessary  to  make  the  principal  of  the  bonds  payable.  There  having 
been  no  demand  of  the  overdue  coupons,  it  follows  that,  by  the  terms  of  the 
bonds,  the  principal  sum  was  not  due  when  Mrs.  Spra^ue  purchased.  The  con- 
troversy, therefore,  is  reduced  to  this:  Did  the  mere  presence  npon  the  bonds 
purchased  by  Mrs.  Sprague  of  two  past-due  unpaid  interest  coupons  make  the 
'  bonds  dishonored  paper? 

Coupons  are  separable  obligations  for  the  interest  payable  upon  demand.  It 
constantly  occurs  that  they  are  not  demanded  for  weeks  and  months,  and 
sometimes  years,  after  they  are  due.  As  they  bear  interest  after  maturity,  it 
will  frequently  happen  that  the  owner  of  a  bond  who  holds  it  as  an  investment 
will  keep  the  coupon  for  the  same  purpose.  Bonds  executed  by  a  railroad 
company  may  not  be  put  upon  the  market  until  one  or  more  coupons  have 
matured.  The  company  may  cut  them  off  when  it  sells  the  bonds,  or  leave 
them  on  to  be  accounted  for  in  the  purchase.  Negotiable  bonds  have  been 
used  as  a  means  of  raising  money,  not  only  by  railroad  companies,  but  by  the 
national  government,  states,  counties  and  cities.  To  hold  that  the  moment  an 
unpaid  coupon  is  left  on  a  bond  its  character  and  negotiability  are  changed 
would  greatly  embarrass  the  traffic  in  such  securities,  and  lead  to  endless  uncer- 
tainty and  confusion.  The  mere  presence,  therefore,  of  two  unpaid  coupons 
upon  the  bonds  purchased  by  Mrs.  Sprague  was  not  of  itself  sufficient  evidence 
of  the  dishonor  of  the  bonds  to  which  they  were  attached. 

§  1351.  authorities  reviewed. 

This  point  has  been  expressly  ruled  by  this  court  in  Cromwell  v.  County  of 
Sac,  96  IT.  S.,  51  (§§  1467-1471,  infra).    In  that  case  the  court,  speaking  by 
Mr.  Justice  Field,  said :  "  The  non-payment  of  an  instalment  of  interest  when 
due  could  not  affect  the  negotiability  of  the  bonds  or  of  the  subsequent  cou- 
pons.   Until  their  maturity,  a  purchaser  for  value,  without  notice  of  their  in- 
validity as  between  antecedent  parties,  would  take  them  discharged  from  all 
infirmities."    To  the  same  effect  see  National  Bank  of  North  America  v.  Kirby, 
108  Mass.,  497,  and  Boss  v.  Hewitt,  15  Wis.,  260.     In  Parsons  v.  Jackson,  9& 
U.  S.,  434,  the  bonds  of  the  railroad  company  which  were  the  subject  of  con- 
troversy had  never  been  issued,  but  had  been  stolen  from  its  office.     They  were 
made  payable  either  in  New  Orleans,  New  York  or  London,  as  the  president 
of  the  company  might,  by  his  indorsement  on  the  bonds,  determine.    They 
did  not  contain  his  indorsement  designating  the  place  of  payment;  they  were 
.offered  in  the  New  York  market  and  sold  for  a  very  small  consideration. 
Coupons  for  several  years,  due  and  unpaid,  were  attached  to  them.     The  court 
beld  that  all  these  circumstances  affected  the  purchaser  with  notice  of  the 
invalidity  of  the  bonds.    It  is  true  the  court  said  that  the  presence  of  the  past-dae 
and  unpaid  coupons  was  of  itself  an  evidence  of  dishonor  sufficient  to  put  the 
purchaser  on  inquiry.     But  the  case  did  not  turn  on  this  circumstance  alone. 
There  were  other  significant  indications  of  the  invalidity  of  the  bonds,  and  the 
opinion  must  be  restricted  to  the  case  before  the  court.     But  conceding,  for  the 
sake  of  argument,  that  the  possession  of  two  unpaid  coupons  on  the  bonds 
purchased  by  Mrs.  Sprague  had  been  sufficient  to  put  her  on  inquiry,  she  can 
only  be  charged  with  knowledge  of  the  facts  which  she  might  have  learned 
by  inquiry.     Investigation  would  have  disclosed  to  her,  as  the  record  shows, 
that  the  construction  of  the  road  of  the  company  by  which  the  bonds  were 
issued  was  just  begun ;  that  of  the  twenty-seven  hundred  and  fifty  bonds,  for 
$1,000  each,  which  the  mortgage  was  executed  to  secure,  only  five  hundred 
had  been  signed  and  prepared  for  circulation;  that  these  bonds  had  not  been 
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put  upon  the  market  for  sale,  but  that  a  part  of  them  had  been  used  as  collat- 
eral security  for  debts  due  from  the  company,  and  that  those  sold  to  her  had 
not  been  put  in  general  circulation,  but,  after  their  execution,  had  been  turned 
over  to  Condiot,  the  vice-president  of  the  company,  who,  on  account  of  his 
advances  to  it,  claimed  to  be  their  owner,  and  that  none  of  the  coupons  on 
any  of  the  five  hundred  bonds  had  been  paid.  If,  therefore,  Mrs.  Sprague  had 
investigated  the  reason  why  the  two  past-due  coupons  on  the  bonds  which  she 
purchased  hkd  not  been  paid,  these  facts  would  have  afforded  a  most  satisfac- 
tory explanation. 

§  1352.  The  tiUe  of  a  holder  of  negotiable  "bonds  acquired  for  value  before 
maturity  is  valid  against  the  world. 

"The  party  who  takes  negotiable  coupon  bonds,  before  due,  for  a  valuable 
consideration,  without  knowledge  of  any  defect  of  title  and  in  good  faith,, 
holds  them  by  a  title  valid  against  alt  the  world.  Suspicion  of  defect  of  title, 
or  the  knowledge  of  circumstances  which  would  excite  such  suspicion  in  the 
mind  of  a  prudent  man,  or  gross  negligence  on  the  part  of  the  taker  at  the 
time  of  the  transaction,  will  not  defeat  bis  title.  That  result  can  be  produced 
only  by  bad  faith  on  his  part."  Murray  v.  Lardner,  2  Wall.,  110.  "Bonds  for 
the  payment  of  money,  with  interest  warrants  attached,  are  everywhere 
encouraged  as  a  safe  and  convenient  medium  for  the  settlement  of  balances 
among  mercantile  men ;  any  course  of  judicial  decision  calculated  to  restrain 
or  impede  their  free  and  unembarrassed  circulation  would  be  contrary  to  the 
soandest  principles  of  public  policy.  Such  instruments  are  protected  in  the 
possession  of  an  indorsee,  not  merely  because  they  are  negotiable,  but  also  be- 
cause of  their  general  convenience  in  mercantile  affairs."  Smith  v.  Sac  County, 
11  Wall,  139  (§§  1465,  1466,  infra).  The  inference  to  be  drawn  from  these 
authorities,  when  applied  to  the  facts  in  this  case,  is  that  Mrs.  Sprague  was  a 
bona  fde  purchaser  for  value  of  the  bonds  transferred  to  her  by  Oondict.  Oar 
conclusion,  therefore,  is  that  the  circuit  court  was  right  in  directing  a  pro  rata 
payment  to  be  made  on  her  bonds  out  of  the  proceeds  of  the  property  in  which 

they  were  secured. 

Decree  affirmed. 

TOWN  OP  SOUTH  OTTAWA  v.  PERKINS. 
(4  Otto,  260-377.    187«.) 

Error  to  U.  S.  Circuit  Court,  Northern  District  of  Illinois. 

Opinion  by  Mr.  Justice  Bradley. 

Statement  of  Facts. —  The  first  of  these  actions  was  brought  by  Perkins, 
the  plaintiff  below,  to  recover  the  amount  due  upon  two  negotiable  bonds  of 
the  town  of  South  Ottawa,  in  the  usual  form,  for  $1,000  each,  made  payable 
to  the  Ottawa,  Oswego  &  Fox  Eiver  Valley  Railroad  Company,  or  bearer,  in 
three  years  from  July  1, 1869,  with  coupons  for  the  semi-annual  payment  of 
interest  attached.    They  each  contained  recitals  as  follows: 

"  This  bond  is  one  of  a  series  of  twenty  bonds,  bearing  even  date  herewith, 
each  for  the  sum  of  $1,000,  .  .  .  and  is  issued  in  pursuance  of  an  election 
held  in  said  town  on  the  8th  day  of  October,  1866,  under  and  by  virtue  of  a 
certain  act  of  the  legislature  of  the  state  of  Illinois,  approved  February  18, 
1857,  entitled  *  An  act  authorizing  certain  cities,  counties,  incorporated  towns 
and  townships  to  subscribe  to  the  stock  of  certain  railroads,'  ...  at  which 
election  a  majority  of  the  legal  voters  participating  in  the  same  voted  *for 
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gubscription '  to  the  capital  stock  of  said  railroad  in  the  sum  of  $20,000,  and  to 
issue  the  bonds  of  said  town  therefor;  and  the  said  election  was  by  the  proper 
authorities  duly  declared  carried  ^  for  subscription,'  previous  application  having 
been  made  to  the  town  clerk  of  the  town,  and  said  clerk  having  called  said 
election  in  accordance  therewith,  and  having  given  due  notice  of  the  time  and 
place  of  holding  the  same,  as  required  by  law  and  the  act  aforesaid." 

The  second  action  was  brought  on  a  bond  issued  by  the  county  of  Kendall, 
in  Illinois,  bearing  date  the  4th  day  of  May,  1869,  in  aid  of  the  same  railroad, 
and  by  virtue  of  the  same  act  of  the  legislature,  and  containing  substantially 
tiie  same  recitals,  mutatis  mutandis^  as  those  in  the  Ottawa  bonds,  except  that 
the  election  authorizing  the  issue  of  the  bonds  is  stated  to  have  been  held  on  the 
dOth  day  of  March,  1869.  The  facts  in  the  two  cases  are,  in  other  respects, 
substantially  the  same. 

§  1353.  A  mimicipal  corporation  cannot  isstie  bonds  in  aid  of  extraneous 
olyecta  without  legislative  authority^  of  which  all  persons  must  take  notice  at 
tfkeir  peril. 

The  only  authority  claimed  for  issuing  these  bonds  is  the  act  referred  to  in 
the  above  recital  therein.  If  no  such  act  was  ever  passed  by  the  legislature  of 
Illinois,  the  bonds  are  void.  A  municipal  corporation  caunot  issue  bonds  in 
aid  of  extraneous  objects  without  legislative  authority,  of  which  all  persons 
dealing  with  such  bonds  must  take  notice  at  their  peril.  Pendleton  County  v. 
Amy,  13  Wall.,  297;  Kenicott  v.  The  Supervisors,  16  id.,  452  (§§  1458-64, 
infra) \  St.  Joseph  Township  v.  Sogers,  16  id.,  644  (§§  1674-77,  infra);  Town 
of  Coloma  u  Eaves,  92  U.  S.,  484  (§§  1419-20,  infra).  It  is  insisted  on  the  part 
of  the  plaintiffs  in  error  in  these  cases  that  the  law  relied  on  for  authority  to 
issue  the  bonds  in  question  was  never  passed,  no  entry  of  its  passage  appearing 
on  the  journal  of  the  senate  of  Illinois.  The  oonstitution  of  Illinois,  adopted 
in  1848,  contains  the  following  provisions: 

^^Abt.  3,  Sec.  1.  The  legislative  authority  of  the  state  shall  be  vested  in  a 
general  assembly,  which  shall  consist  of  a  senate  ajid  house  of  representativesy 
both  to  be  elected  by  the  people." 

^^  Sbg.  3.  Each  house  shall  keep  a  journal  of  its  proceedings,  and  publish 
them.    ..." 

"  Sec.  21.  .  .  .  On  the  final  passage  of  all  bills,  the  vote  shall  be  by 
ayes  and  noes,  and  shall  be  entered  on  the  journal ;  and  no  bill  shall  become  a 
law  without  the  concurrence  of  a  majority  of  all  the  members  elect  in  each 
house." 

The  constitution  also  provides  that  all  bills  passed  shall  be  signed  by  the 
speakers  of  the  two  houses,  and  approved  and  signed  by  the  governor,  or,  in 
case  of  his  refusal,  shall  be  repassed  by  a  majority  elected  to  each  house.  The 
general  laws  of  the  state  provide  for  depositing  all  acts  of  the  legislature,  sjid 
the  original  journals  of  the  two  houses,  in  the  office  of  the  secretary  of  state, 
who  is  charged  with  having  them  printed ;  and  the  printed  statute  books  are 
made  evidence  of  the  acts  contained  therein. 

§  1354.  In  Illinois  it  is  necessary  to  the  validity  of  a  statute  that  it  shatdd 
appear  hy  the  legislative  journals  that  it  was  duly  passed. 

In  the  construction  of  the  constitutional  provisions  above  recited,  the  su- 
preme court  of  Illinois,  by  a  long  course  of  decisions,  has  held  that  it  is  neces- 
sary to  the  validity  of  a  statute  that  it  should  appear  by  the  legislative  journals 
that  it  was  duly  passed  in  the  manner  required  by  the  constitution.  As  early 
Its  1858,  it  was  decided  in  Spangler  v.  Jacoby,  14  111.,  297,  that  it  was  *^  compe- 
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tent  to  show  from  the  journals  of  either  branch  of  the  legislature  that  a  par- 
ticular act  was  not  passed  in  the  mode  prescribed  by  the  constitution,  and  thus 
defeat  its  operation  altogether.  The  constitution  requires  each  house  to  keep 
a  journal,  and  declares  that  certain  facts,  made  essential  to  the  passage  of  a 
law,  shall  be  stated  therein.  If  those  facts  are  not  set  forth,  the  conclusion  is 
that  they  did  not  transpire.  The  journal  is  made  up  under  the  immediate 
direction  of  the  house,  and  is  presumed  to  contain  a  full  and  complete  history 
of  its  proceedings.  If  a  certain  act  received  the  constitutional  assent  of  the  body, 
it  will  so  appear  on  the  face  of  its  journal.  And  when  a  contest  arises  as  to 
whether  the  act  was  passed,  the  journal  may  be  appealed  to,  to  settle  it.  It  is  the 
evidence  of  the  action  of  the  house,  and  bv  it  the  act  must  stand  or  fall.  It  cer- 
tainly  was  not  the  intention  of  the  framers  of  the  constitution  that  the  signa-* 
tures  of  the  speakers  and  the  executive  should  furnish  conclusive  evidence  of  the 
passage  of  a  law.  The  presumption,  indeed,  is,  that  an  act  thus  verified  became 
the  law,  was  pursuant  to  the  requirements  of  the  constitution ;  but  that  presump- 
tion may  be  overthrown.  If  the  journal  is  lost  or  destroyed,  the  presumption 
will  sustain  the  law,  for  it  will  be  intended  that  the  proper  entry  was  made  on 
the  journal.  But  when  the  journal  is  in  existence,  and  it  fails  to  show  that  the 
act  was  passed  in  the  mode  prescribed  by  the  constitution,  the  presumption  is 
overcome,  and  the  act  must  fall."  This  case  was  followed,  in  1855,  by  Turley 
V.  County  of  Logan,  17  id.,  151.  There,  a  law  was  supposed  to  have  been 
passed  at  the  session  of  the  legislature  in  1853,  for  the  removal  of  the  seat  of 
justice  of  Logan  county,  by  a  vote  of  the  people.  In  the  fall  after,  a  vote  was 
taken,  which  resulted  in  favor  of  the  removal.  Turley  and  his  associates  then 
filed  their  bill  to  restrain  the  county  officers  from  erecting  county  buildings  at 
the  new  location,  on  the  ground  that,  as  appeared  by  the  journal,  the  act  had 
not  been  read  in  the  house  of  representatives  the  full  number  of  times  required 
by  the  constitution,  and  so  was  no  law.  The  fact  being  as  alleged,  the 
injunction  was,  in  the  first  instance,  allowed,  but  afterwards,  in  February,  1854, 
the  same  legislature  met  in  extra  session,  and,  on  recollection  of  members,  and 
by  the  manuscript  notes  of  the  clerk,  the  house  of  representatives  amended  its 
journal  so  that  it  showed  the  bill  had  been  read  the  requisite  number  of  times. 
Thereupon  the  supreme  court,  when  the  case  came  there,  while  recognizing 
fully  the  authority  of  Spangler  t;.  Jacoby,  affirmed  a  decree  dissolving  the  in- 
junction and  dismissing  the  bill,  for  the  reason  that  it  was  within  "  the  power 
of  the  same  legislature,  at  the  same  or  a  subsequent  session,  to  correct  its  own 
journals,  by  amendments  which  show  the  true  facts  as  they  actually  occurred." 

The  same  question  was  also  considered  by  the  same  court  in  Prescott  v. 
Trustees  of  Illinois  &  Michigan  Canal,  19  id.,  324,  decided  in  1857.  There, 
Prescott  and  Arnold  were  entitled  to  purchase,  at  the  appraised  value,  certain 
lots  in  Chicago,  which  had  been  appraised  twice;  and  the  point  to  be  decided 
was,  whether  they  should  pay  according  to  the  first  or  second  appraisal.  The- 
second  appraisal  was  made  under  a  law  supposed  to  have  been  passed  February 
14, 1851,  but  which  the  journals  showed  had  never  in  fact  passed  either  branch 
of  the  general  assembly.  Accordingly,  the  court  held,  upon  the  authorit}'  of 
Spangler  v.  Jacoby,  that  the  second  appraisal  was  invalid,  and  that  the  parties 
bad  the  right  to  purchase  under  the  first. 

In  the  case  of  Supervisors  of  Schuyler  County  v.  People,  25  id.,  181,  which 

came  before  the  court  in  1860,  it  was  objected  that  the  senate  journal  did 

not  show  that  the  bill  incorporating  the  railroad  company  was  read  three 
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times  in  that  body  before  it  was  put  on  its  final  passage ;  bat  the  court,  while 
still  approving  Spangler  v.  Jacoby,  held  that  the  constitution  did  not  require 
the  fact  that  the  bill  had  been  read  three  times  to  be  entered  on  the  journals, 
and,  consequently,  that  the  validity  of  the  law  could  not  be  impeached  on  that 
ground.  In  1864,  in  the  case  of  People  v,  Stai'ne,  35  id.,  121,  an  application  was 
made  for  a  mandximus  to  compel  the  treasurer  of  the  state  to  countersign, 
register,  and  pay  a  warrant  issued  upon  him  in  favor  of  Barnes,  the  relator,  by 
the  auditor  of  public  accounts.  The  warrant  was  issued  upon  the  authority 
of  what  was  supposed  to  be  a  statute  of  Illinois,  approved  February  14, 
1863,  as  compensation  for  transporting  and  bringing  home  certain  wounded 
8oldiers  belonging  to  the  state;  but  it  being  shown  that  the  journal  of  the 
house  of  representatives  did  not  contain  entries  to  the  effect  that  the  bill  was 
passed  by  a  majority  of  the  members  elect,  or  that  the  vote  was  taken  by  ayes 
and  noes  upon  the  final  passage,  the  mandamus  was  refused.  In  the  opinion 
of  the  court  the  authorities  are  extensively  reviewed,  and  the  rulings  in  the 
previous  cases  reaffirmed. 

§  1355.  there  has  been  no  vacillation  in  the  decisions  of  ihe  state  court  as 

to  this  question. 

These  cases  were  all  decided  before  the  issue  of  the  bonds  sued  on  in  this 
case.  But  since  that  time  two  cases  have  arisen  under  the  very  law  now  in 
question,  in  which  the  supreme  court  of  Illinois  has  decided  that  it  was  never 
passed  and  is  not  an  act  of  the  legislature  of  that  state.  The  first  of  these 
cases,  Ryan  v.  Lynch,  68  id.,  160,  was  decided  in  1873.  Certain  tax-payers  of 
the  town  of  Ottawa  sought  to  enjoin  the  tax  collector  from  collecting  a  tax 
which  had  been  levied  to  pay  interest  upon  bonds  issued  in  aid  of  the  Ottawa, 
Oswego  &  Fox  River  Railroad  Company,  upon  the  ground  that  the  act  under 
which  the  bonds  were  issued,  that  of  February  18,  1857  (the  same  which  is 
now  under  consideration),  had  not  been  enacted  in  conformity  with  the  require- 
ments of  the  constitution.  At  the  hearing  in  the  court  below  it  was  proved 
that  the  journal  of  the  senate  did  not  show  that  the  bill  had  ever  passed  that 
body.  Upon  this  proof,  the  court,  recognizing  the  authority  of  Spangler  v. 
Jacoby,  and  other  cases  which  followed  it,  granted  the  injunction  asked  for.  In 
the  supreme  court,  on  appeal,  it  was  insisted  that  the  decree  ought  to  be  reversed, 
because  the  bondholders  had  not  been  made  parties.  The  objection  was  over- 
ruled, and  the  action  of  the  court  below  affirmed.  Following  this  is  the  case 
of  Miller  v.  Goodwin,  7  Ch.  Leg.  N.,  294,  not  yet  reported  in  the  regular 
series  of  the  reports  of  the  state.  It  being  shown  in  this  case,  as  in  Ryan  v. 
Jiynch,  that  the  journals  did  not  contain  the  requisite  evidence  of  the  passage 
of  the  law,  it  was  again  adjudged  invalid.  This  was  in  January,  1875.  An 
effort  was  made  in  this  last  case  to  impeach  the  transcript  of  the  legislative 
journals;  but  it  was  unsuccessful.  The  court  repeated  what  it  had  said  in  the 
case  of  Ryan  v.  Lynch,  using  this  language:  "  The  bill  never  became  a  law, 
and  the  pretended  act  conferred  no  power.  It  follows  that  the  bonds  were  not 
merely  voidable,  but  that  they  were  absolutely  void,  for  want  of  power  or 
authority  to  issue  them;  and, consequently,  no  subsequent  act  or  recognition  of 
their  validity  could  so  far  give  vitality  to  them  as  to  estop  the  tax-payers 
from  denying  their  legality."  This  opinion,  it  is  true,  was  delivered  after  the 
trial  of  the  case  now  before  us.  But  it  goes  to  show  that,  up  to  the  very 
moment  of  that  trial,  there  had  been  no  vacillation  in  the  state  court  as  to  the 
construction  and  effect  of  the  constitution  of  Illinois. 
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§  1356.  There  can  he  no  estoppel  as  to  whether  what  purports  to  be  a  law  is  or 
is  not  a  law^  even  in  favor  of  ho7iafide  holders. 

When  the  cases  now  under  consideration  came  on  for  trial  in  May,  1874,  the 
defendants  below  offered  to  prove,  by  the  journals  of  each  house  of  the  legis- 
lature, that  there  was  no  entry  in  the  same  of  the  passage  by  the  senate  of  the 
act  of  February  18, 1857.  The  testimony  was  objected  to,  and  ruled  out.  Sub- 
stantially the  same  questions  were  raised  by  demurrer  to  a  plea.  The  ground 
of  this  decision  seems  to  have  been  that  the  holder  of  the  bonds  was  a  hona 
Jide  purchaser  of  them  without  notice  of  any  objection  to  their  validity ;  that 
the  first  instalment  of  interest  was  paid  at  maturity ;  and,  therefore,  that  the 
defendant  was  estopped  from  offering  any  evidence  to  show  that  the  act  was 
not  passed,  the  same  having  been  duly  published  among  the  printed  statutes  as 
a  law,  and  being,  therefore,  prima  facie  a  valid  law ;  in  other  words,  that 
although  the  act  might  not  have  been  duly  passed,  the  town,  under  the  circum- 
stances of  the  case,  was  estopped  from  denying  its  passage.  We  cannot  assent 
to  this  view.  There  can  be  no  estoppel  in  the  way  of  ascertaining  the  exist- 
ence of  a  law.  That  which  purports  to  be  a  law  of  the  state  is  a  law,  or  it  is 
not  a  law,  according  as  the  truth  of  the  fact  may  be,  and  not  according  to  the 
shifting  circumstances  of  parties.  It  would  be  an  intolerable  state  of  things  if 
a  document  purporting  to  be  an  act  of  the  legislature  could  thus  be  a  law  in 
one  case  and  for  one  party,  and  not  a  law  in  another  case  and  for  another 
party ;  a  law  to-day,  and  not  a  law  to-morrow ;  a  law  in  one  place,  and  not  a 
law  in  another  in  the  same  state.  And  whether  it  be  a  law,  or  not  a  law,  is  a 
judicial  question,  to  be  settled  and  determined  by  the  courts  and  judges.  The 
doctrine  of  estoppel  is  totally  inadmissible  in  the  case.  It  would  be  a  very  un- 
seemly state  of  things,  after  the  courts  of  Illinois  have  determined  that  a  pre- 
tended statute  of  that  state  is  not  such,  having  never  been  constitutionally 
passed,  for  the  courts  of  the  United  States,  with  the  same  evidence  before 
them,  to  hold  otherwise. 

§  1357..  Unless  a  federal  question  is  involved  the  federal  courts  will  adopt  the 
settled  construction  placed  hy  the  highest  court  of  a  stale  upon  its  constitution 
and  laws. 

It  is  declared  by  the  judiciary  act  as  a  fundamental  principle, "  that  the  laws 
of  the  several  states,  except  where  the  constitution,  treaties  or  statutes  of  the 
United  States  shall  otherwise  require  or  provide,  shall  be  regarded  as  rules  of 
decision  in  trials  at  common  law  in  the  courts  of  the  United  States  in  cases 
where  they  apply."  Section  34.  And  this  court  has  always  held  that  the  laws 
of  the  states  are  to  receive  their  authoritative  construction  from  the  state 
courts,  except'  where  the  federal  constitution  and  laws  are  concerned ;  and  the 
state  constitutions,  in  like  manner,  are  to  be  construed  as  the  state  courts  con- 
strue them.  This  has  been  so  often  laid  down  as  the  proper  rule,  and  is  la 
itself  so  obviously  correct,  that  it  is  unnecessary  to  refer  to  the  authorities.  If, 
therefore,  the  law  in  question  had  never  been  passed  upon  by  the  state  courts,  the 
courts  .of  the  United  States  would  nevertheless  be  bound  to  give  to  the  constitu- 
tion of  Illinois  the  same  construction  which  the  state  courts  give  to  it,  and  to  hold 
a  pretended  act  of  the  legislature  void  and  not  a  law  which  the  state  courts 
would  hold  to  be  so.  Otherwise,  we  should  have  the  strange  spectacle  of  two 
different  tribunals,  having  co-ordinate  jurisdiction  in  the  same  state,  differing 
as  to  the  validity  and  existence  of  a  statute  of  that  state,  without  any  power  to 
arbitrate  between  them.  In  speaking,  however,  of  their  jurisdiction  as  being 
co-ordinate,  it  is  only  meant  that  one  has  no  power  to  enforce  its  decisions  upoa 
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the  other.  As  a  matter  of  propriety  and  right,  the  deeision  of  the  fitate  coorte 
on  the  question  as  to  what  are  the  lawB  of  the  statfe  is  binding  apon  those  of 
the  United  States. 

But  the  law  under  consideration  has  been  passed  upon  by  the  supreme  court 
of  Illinois,  and  held  to  be  invalid.    This  ought  to  have  been  sufficient  to  have 
governed  the  action  of  the  court  below.     In  our  judgment  it  was  not  necessary 
to  have  raised  an  issue  on  the  subject,  except  by  demurrer  to  the  declaration. 
The  court  is  bound  to  know  the  law  without  taking  the  advice  of  a  jury  ooi 
the  subject.     When  once  it  became  the  settled  construction  of  the  constitution 
of  lUinois  that  no  act  can  be  deemed  a  ^alid  law  unless,  by  the  journals  of  the^ 
legislature,  it  appears  to  have  been  regularly  passed  by  both  houses,  it  became- 
the  duty  of  the  courts  to  take  judicial  notice  of  the  journal  entries  in  that 
regard.    The  courts  of  Illinois  may  decline  to  take  that  trouble,  unless  parties 
bring  the  matter  to  their  attention;  but,  on  general  principles,  the  question  as- 
to  the  existence  of  a  law  is  a  judicial  one,  and  must  be  so  regarded  by  the- 
courts  of  the  United  States.    This  subject  was  fully  discussed  in  Gardner  v. 
The  Collector.    After  examining  the  authorities,  the  court  in  that  case  lays- 
down  this  general  conclusion,  '^  that  whenever  a  question  arises  in  a  court  of 
law  of  the  existence  of  a  statute,  or  of  the  time  when  a  statute  took  effect,  or 
of  the  precise  terms  of  a  statute,  the  judges  who  are  called  upon  to  decide  it 
have  a  right  to  resort  to  any  source  of  information  which  in  its  nature  is- 
capable  of  conveying  to  the  judicial  mind  a  clear  and  satisfactory  answer  to  such 
question ;  always  seeking  first  for  that  which  in  its  nature  is  most  appropriate^ 
unless  the  positive  law  has  enacted  a  different  rule."    6  Wall,  511. 

§  1358.  A  state  may^  hy  its  constitution  and  laws^  prescribe  what,  shall  he  evi- 
dence of  the  existence  or  nonrexistenoe  of  a  statute;  hut  the  gtcestion  of  such  eX' 
istence  or  non-existence  is  a  judicial  one. 

Of  course,  any  particular  state  may,  by  its  constitution  and  laws,  prescribe- 
what  shall  be  conclusive  evidence  of  the  existence  or  non-existence  of  a  statute; 
but  the  question  of  such  existence  or  non-existence  being  a  judicial  one  in  its 
nature,  the  mode  of  ascertaining  and  using  that  evidence  must  rest  in  the  sound 
discretion  of  the. court  on  which  the  duty  in  any  particular  case  is  imposed. 
Not  only  the  courts,  but  individuals,  are  bound  to  know  the  law,  and  cannot  be 
received  to  plead  ignorance  of  it.  The  holder  of  the  bonds  in  question  can 
claim  no  indulgence  on  that  score,  and  can  take  no  advantage  from  the  allega- 
tion that  he  is  a  hona  fide  purchaser  without  notice.  He  would,  it  is  true,  be 
precluded  from  doing  so  on  another  ground,  namely,  the  want  of  any  legisla- 
tive authority  in  fact  in  the  town  to  issue  the  bonds  in  question.  Want  of  such 
authority  is  a  fatal  objection  to  their  validity,  no  matter  under  what  circum- 
stances the  holder  may  have  obtained  them. 

§  1359.  Suhsequent  acts,  hy  adopting  the  provisions  of  a  void  act,  or  assuming 
that  it  was  legally  passed,  do  not  give  it  validity. 

Thus  far  we  have  not  adverted  to  the  argument  attempted  to  be  drawn  by 
the  defendants  in  error  from  the  fact  that  the  act  in  question  was  referred  to  in. 
two  subsequent  acts  of  the  legislature  as  an  existing  law.  One  of  these  was 
passed  on  the  27th  day  of  March,  1869,  entitled  ^^  An  act  to  amend  an  act  en- 
titled '  An  act  to  incorporate  the  Ottawa,  Oswego  &  Fox  River  Valley  Kailroad 
Company.' "  This  act  authorized  the  company  to  build  a  railroad  from  the- 
town  of  Wenona  to  the  city  of  Peoria;  and,  by  the  second  section,  it  was  en- 
acted ^'  that  any  city,  county,  town  or  township  near  to  or  through  which  said 

road  is  now  or  may  hereafter  be  located  is  hereby  authorized  to  subscribe  to  the 
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capital  stock  of  said  railroad,  upon  the  terms  and  conditions  prescribed  in  an 
act  entitled  '  An  act  to  aathorize  certain  cities,  counties,  towns  and  townships 
to  sabscribe  to  the  stock  of  certain  railroads,'  in  force  February  18, 1857."  Tha 
title  here  recited  is  not  the  title  of  the  act  in  question.  It  differs  from  it  in 
several  respects,  though  this  was  probably  the  one  that  was  intended,  to  be  re- 
ferred to.  Supposing  it  to  have  been  the  one  referred  to,  it  is  not  pretended 
that  this  act  of  March  27, 1869,  embraces  the  town  of  South  Ottawa,  or  the 
county  of  Kendall,  whose  bonds  are  the  subject  of  the  present  suits.  But  it  is. 
urged  that  the  reference  to  the  act  of  1857  is  such  a  recognition  of  that  act  as 
to  give  it  validity,  if  it  had  none  before.  This  was  certainly  not  the  purpose 
of  the  act  of  1869,  nor  do  we  think  that  such  was  its  effect.  The  legislature- 
could  not  thus,  in  1869,  give  validity  to  a  void  act  as  an  act  passed  in  1857, 
which  was  not  constitutionally  passed  in  that  year ;  for  that  would  be  an  evasion 
of  the  constitution.  It  could  at  most  give  it  Vitality  as  a  new  act  from  the  date 
of  the  act  of  1869.  But  this  it  does  not  profess  to  do;  it  only  adopts  its  pro- 
visions for  the  purposes  of  the  act  then  passed.  And  if  the  legislature  of 
1869  could  bavei^idated  all  proceedings  had  under  the  supposed  act  of  1857,. 
it  did  not  do  so.  It  did  not  profess  to  do  it.  No  such  purpose  is  indicated  in 
it.  The  most  that  can  be  said  is,  that,  in  referring  to  the  act  of  1857,  the  leg-^ 
islature  inadvertently  supposed  that  it  had  been  regularly  passed.  Whether 
such  inadvertence  was  the  result  of  a  false  suggestion  by  interested  parties,  or 
otherwise,  is  of  no  consequence.  No  intent  to  validate  and  establish  the  act 
of  1857,  as  a  law,  can  be  gathered  from  the  terms  of  the  act  of  March  27, 1869^ 
To  give  to  such  a  reference  in  a  subseqent  act,  as  is  here  relied  on,  the  effect  of 
validating  or  reviving  or  vitalizing  a  void  or  repealed  statute,  when  no  such  in- 
tention is  expressed,  would  be  dangerous,  and  would  lay  the  foundation  for  evil 
practices.  The  legislature  might  in  this  way  be  entrapped  into  the  enactment 
or  re-enactment  of  laws  when  it  had  no  intention,  or  even  suspicion,  that  it  was 
doing  so. 

The  other  act  relied  on  was  passed  on  the  20th  day  of  April,  1869,  and  is 
entitled  ''  An  act  to  amend  an  act  entitled  '  An  act  authorizing  certain  cities, 
counties,  towns  and  townships  to  subscribe  to  the  stock  of  certain  railroads,'  in 
force  February  18,  1857;"  being  the  act  in  question,  if  the  words  "in  force** 
are  construed  to  refer  to  the  date  of  its  supposed  passage.  This  amendatory 
act  declares  that  in  addition  to  the  cities,  counties,  towns  and  townships  author- 
ized by  the  said  act  to  which  this  is  an  amendment,  to  subscribe  to  the  stock' of  the 
Ottawa,  Oswego  &  Fox  Eiver  Valley  Bailroad,  the  following  portions  of  cities^ 
counties,  towns  and  townships  be  authorized  to  subscribe  to  the  capital  stock 
of  said  railroad  in  manner  as  provided  in  said  act,  except  as  hereinafter  pro- 
vided. The  act  then  proceeds  to  designate  the  portions  of  towns  referred  to. 
The  same  observations  apply  to  this  act  which  have  been  made  in  regard  to 
the  act  of  March  27, 1869.  It  does  not  profess  or  purport  to  give  any  new 
force  or  validity  to  the  supposed  act  of  1857,  or  to  validate  any  proceedings 
had  under  that  act.  It  takes  for  granted — mistakenly,  as  we  have  seen  — 
that  the  act  was  duly  passed,  and  does  nothing  more. 

The  last  mentioned  act  could  not,  in  any  event,  by  any  prospective  effect,. 
aid  the  holders  of  the  bonds  in  suit;  for  the  elections  called  to  authorize  their 
issue  were  held  before  this  act  was  passed,  as  appears  by  the  recitals  in  the- 
bonds  themselves.  Indeed,  the  election  authorizing  the  Ottawa  bonds  was. 
held  in  1866, —  long  before  the  passage  of  either  of  the  acts  referred  to;  and^ 
in  the  absence  of  any  expression  in  the  laws  themselves,  evincing  such  an  in^ 
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tention,  it  can  hardly  be  claimed  that  these  laws  gave  any  retroactive  validity 
to  elections  which  were  without  authority  and  void  when  they  were  held.  It 
is  to  be  observed  that  these  statutes  were  before  the  supreme  court  of  Illinois 
when  deciding  the  case  of  Miller  v.  Goodwin,  being  set  up  and  relied  on  in  the 
answer  of  the  defendants  in  that  case ;  but  the  court  evidently  did  not  regard 
them  as  having  the  effect  claimed.  The  bonds  were  held  to  be  void,  and  the 
collection  of  taxes  to  pay  them  was  perpetually  enjoined. 

§  1360.  The  act  prescribing  ike  mode  of  proof  of  pviblic  acte,  etc.y  in  each 
state  does  not  give  them  greater  force  than  they  have  in  the  state  from  which  they 
are  brought 

We  do  not  perceive  that  the  act  of  congress,  prescribing  the  mode  in  which 
the  public  acts,  records  and  judicial  proceedings  in  each  state  shall  be  authen- 
ticated so  as  to  take  effect  in  every  other  state,  has  any  bearing  whatever  on 
the  case.  The  authentication  thus  provided  for  was  intended  as  evidence  only 
of  the  existence  of  such  acts  and  records,  and  not  to  give  them  any  greater 
validity  or  effect  than  that  which  they  had  in  the  state  from  which  they  were 
thus  accredited.  The  act  expressly  declares  that,  when  thus  authenticated, 
they  shall  have  such  faith  and  credit  given  to  them  in  every  court  within  the 
United  States  as  they  have  by  law  or  usage  in  the  courts  of  the  state  from 
•whence  they  are  taken.  It  merely  provides  a  mode  of  proving  public  records, 
leaving  them,  when  proved,  invested  with  the  same  force  and  effect  (and  no 
other)  which  they  have  at  home.  But  when  a  court  of  the  United  States  is 
held  in  any  state,  it  is  bound  to  know  the  laws  of  such  state  the  same  as  the 
domestic  courts  are. 

Judgments  reversed,  and  records  remanded,  with  directions  to  award  in  each 
case  a  venire  facias  de  novo. 

WAriE,  C.  J.,  dissented  (Clifford,  Swatne  and  Steono,  JJ.,  concurring), 
holding,  (1)  That,  in  Illinois,  the  question  whether  a  statute  has  been  legally 
enacted  is  one  of  fact  and  not  of  law  (citing  Spangler  v.  Jacoby,  14  111.,  297; 
III.  Cent.  R  Co.  v.  Wren,  43  id.,  79;  Larrison  v.  Peoria,  etc.,  R  Co.,  77  id.,  18; 
Grob  V.  Cushman,  45  id.,  124;  People  v.  De  Wolfe,  62  id.,  253);  (2)  That 
the  act  being  prirna  facie  valid,  and  the  bonds  having  been  issued  under  it, 
the  town  is  estopped  to  deny  that  the  act  was  regularly  enacted  (citing  Knox 
Co.  V,  Aspinwall,  21  How.,  545;  Royal  British  Bank  v,  Turquand,  6  £1L  & 
BL,  627). 

COMMISSIONERS  OF  JOHNSTON  COUNTY  v.  JANUARY. 

(4  Otto,  202-206.    1876.) 

Error  to  U.  S.  Circuit  Court,  District  of  Kansas. 

Opinion  by  Mr.  Justice  Swatne. 

Statement  of  Facts. —  This  is  an  action  brought  to  recover  the  amount  of 
certain  coupons  taken  from  bonds  issued  by  the  plaintiffs  in  error  to  the  St. 
Louis,  Lawrence  &  Denver  Railroad  Company,  of  which  bonds  the  defendant 
in  error  was  the  holder.  By  consent  of  parties  the  case  was  tried  by  the  ooort 
without  a  jury.  The  court  found  the  facts,  and  gave  judgment  for  the  defend- 
ant in  error.  The  plaintiffs  in  error  thereupon  brought  the  case  to  this  ooart 
for  review.  There  is  no  dispute  between  the  parties  as  to  the  leading  facts  of 
the  controversy.  The  proper  authorities  submitted  the  question  to  the  electors 
of  the  countj%  whether  the  county  should  subscribe  for  $100,000  of  the  stock 
of  the  company,  to  be  paid  for  by  issuing  its  bonds  to  that  amount.    The  eleo- 
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tion  was  ordered  on  the  25 tb  of  January,  1869,  and  took  place  on  the  6th 
of  April,  1869.  The  proposition  was  sanctioned  by  a  majority  of  more  than 
two  to  one.  The  bonds  were  thereafter  executed  and  deposited  as  escrows. 
On  the  22d  of  May,  1871,  the  commissioners  made  an  order  that  they  should 
be  delivered,  and  they  were  delivered  accordingly.  A  certificate  of  stock  was 
issued  and  delivered  by  the  company,  and  is  stiU  held  by  the  county.  It  has 
never  been  surrendered,  nor  offered  to  be  surrendered.  The  bonds  were  signed 
by  the  chairman  and  clerk  of  the  board  of  commissioners,  and  attested  by  the 
county  treasurer.  There  was  in  each  one  a  recital  "  that  this  bond  is  executed 
and  issued  by  virtue  of,  and  in  accordance  with,  an  act  of  the  legislature  of 
Kansas,  entitled  '  An  act  to  authorize  counties  and  cities  to  issue  bonds  to  rail- 
road companies,'  approved  February  25,  1868,  and  is  in  pursuance  of,  and  in 
accordance  with,  the  vote  of  a  majority  of  the  qualified  electors  of  the  county 
of  Johnson,  at  a  regular  election,  held  on  the  6th  day  of  April,  1869."  Each 
one  bore,  also,  the  following  indorsement: 

"  I,  A.  Thoman,  auditor  of  the  state  of  Kansas,  do  hereby  certify  that  this 
bond  has  been  regularly  and  legally  issued ;  that  the  signatures  thereto  are 
genuine;  and  that  the  bond  has  been  duly  registered  in  my  ofiice,  in  accordance 
with  an  act  of  the  legislature,  entitled  ^  An  act  to  authorize  counties,  incor- 
porated cities  and  municipal  townships  to  issue  bonds  for  the  purpose  of  build- 
ing bridges,  aiding  in  the  construction  of  railroads  or  other  works  of  internal 
improvements,  and  providing  for  the  registration  of  such  bonds  and  the  repeal- 
ing of  all  laws  in  conflict  therewith,'  approved  March  2, 1872.  Witness  my 
hand  and  official  seal,  this  21st  day  of  March,  1872." 

The  certificate  is  authenticated  by  the  official  signature  and  seal  of  the  au- 
ditor. The  road  was  finished,  and  has  since  been  in  operation.  The  county 
and  its  inhabitants  are  in  the  enjoyment  of  the  benefits  arising  from  it.  There 
is  no  imputation  of  any  taint  of  fraud  upon  either  side. 

The  county  authorities  paid  the  interest  upon  the  bonds  for  a  time.  The 
county  has  received  what  it  contracted  to  receive,  and  has  paid  what  it  con- 
tracted to  pay.    The  plaintiff  in  the  suit  is  the  bona  fde  holder  of  the  bonds. 

A  case  of  stronger  equity  can  hardly  exist.  Several  objections  have  been 
taken  to  the  validity  of  the  bonds.  They  have  been  elaborately  and  ably 
ar^ed  upon  both  sides.  The  view  which  we  take  of  the  controversy  renders 
it  necessary  to  advert  to  but  one  of  the  objections,  and  to  that  one  briefly.  Our 
judgment  will  be  placed  upon  a  different  ground. 

§  1361«  An  erroneous  reference  to  the  act  under  which  the  bonds  were  idstied^ 
in  the  recital  in  the  bondSy  does  not  invalidate  the  bonds. 

The  act  mentioned  in  the  recital  in  the  bond  was  erroneously  referred  to. 
That  act  does  not  affect  the  case,  and  may  be  laid  out  of  view.  The  act  of 
February 25,  1868,  was  in  force  when  the  order  for  the  election. was  made. 
It  gave  ample  authority  for  making  the  order,  and  for  all  that  was  subsequently 
done.  It  is  insisted  that  this  act  was  repealed  by  the  act  of  February  27, 1869 ; 
that  the  order  for  the  election  fell  with  the  act  repealed,  and  that,  consequently, 
the  election  was  held  without  any  legal  authority.  Such  repeal,  so  far  as  re- 
gards the  authority  to  make  the  order,  and  the  continuing  efficacy  of  the  order, 
is  strenuously  controverted  upon  the  other  side.  Whatever  may  be  the  fact,  we 
Are  satisfied  that  after  the  passage  of  the  act  of  1869  all  the  proceedings  were 
in  substantial  conformity  to  its  requirements.  It  was  in  force  before  the  elec- 
tion was  held  and  until  after  the  bonds  were  issued  and  delivered.  This  act, 
like  the  act  of  1868,  authorized  the  commissioners  to  issue  the  bonds  when  the 
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reqairemeats  of  the  law  had  been  complied  with.  They  were  thus  constitateA 
a  tribunal  for  the  adjustment  of  all  questions  touching  the  subject.  They  were 
clothed  with  the  power  and  charged  with  the  duty  to  decide  them.  No  appeal 
or  review  was  provided  for.  Their  issuing  the  bonds  was  the  reflex  and  em* 
bodiment  of  their  judgment  that  it  was  proper  to  do  so.  It  implies  a  prior  de- 
termination to  that  effect.  The  fact  carries  with  it  this  presumption.  The  bonds 
recite  that  they  were  issued  in  conformity  to  law,  and  in  pursuance  of  the  elec- 
tion held  on  the  6th  of  April,  1869.  It  is  true  they  refer  to  the  wrong  statute, 
hut  falsa  demanstratio  nan  nocet.  The  bad  here  does  not  hurt  the  good.  The 
act  of  the  commissioners  was  the  act  of  the  county,  and  the  county  is  con* 
dusively  bound  by  what  they  have  done.  As  between  the  county  and  a  hona 
fide  holder,  no  question  involving  the  Infirmity  of  the  securities  can  be  raised. 

§  1362*  The  principle  of  estoppel predvdes  municipalitiea  who  retain  the  cm- 
sideration  received  for  th&ir  bonds  from  aUeging  their  invalidity. 

The  principle  of  estoppel  applies,  and  it  precludes  the  obligor  from  interposing 
such  a  defense.  Whether  the  certificate  of  the  auditor  of  state,  indorsed  on 
the  bonds,  has  or  has  not  the  same  effect,  is  a  point  not  necessary  in  this  case 
to  be  considered.  Taking  and  holding  the  certificate  of  stock,  issuing  and  de- 
livering the  bonds,  and  paying  the  interest  for  a  time,  cured  the  defect  as  to 
the  order  for  an  election,  if  any  such  existed.  Under  the  circumstances,  a  honc^ 
fide  taker  had  a  right  to  presume  that  everything  had  been  properly  done  which 
was  necessary  to  the  validity  of  the  bonds.  When  this  suit  was  instituted,  the 
objections  which  have  been  made  were  too  late.  The  views  we  have  expressed 
have  been  repeatedly  sustained  by  the  adjudications  of  this  court.  Supervisors 
V.  Schenok,  5  Wall.,  772  (§§  1683-86,  infr(ji)\  Olcott  v.  Supervisors,  16  id.,  678; 
City  of  Lexington  v.  Butler,  14  id.,  283  (§§  1377-81,  infra) ;  Pendleton  County 
^Q.  Amy,  13  id.,  298;  Meyer  v.  Muscatine,  1  id.,  386  (§§  921-925,  «t/j?m);  Com'rs 
of  Knox  Co.  V,  Aspinwall,  21  How.,  644  (§§  1413-18,  infTa)\  Lynde  v.  The 
County,  16  Wall,  6  (§§  1061-56,  -mprd) ;  St.  Joseph  Township  v.  Kogers,  id., 
644  (§§  1674r-77,  infra) ;  Pine  Grove  v.  Talcott,  19  Wall,  666  (§§  861-866, 
supra).  We  refer  especially  to  the  closing  part  of  the  opinion  in  the  case  last 
mention^. 

Jttdgment  affirmed. 

ORLEANS  V.  PLATT. 
(9  Otto,  676-688.     1878.) 

Error  to  U.  S.  Circuit  Court,  Northern  District  of  New  York. 

Opinion  by  Mr.  Justice  Swayne. 

Statement  of  Faots. —  This  suit  was  brought  upon  interest  coupons  belong- 
ing to  alleged  bonds  of  the  town  of  Orleans,  in  the  state  of  New  York.  There 
are  thirteen  assignments  of  error  in  the  record.  Ten  of  them  relate  to  the 
admission  or  rejection  of  evidence.  All  these  ten  have  been  pressed  upon  our 
attention,  but  we  think  there  is  nothing  in  them.  We  shall,  therefore,  pass 
them  by  without  giving  to  either  of  them  special  consideration.  The  pro- 
ceedings of  the  county  judge  touching  the  issuing  of  the  bonds  and  the  bonds 
themselves  were  sought  to  be  excluded.  This  proceeded  upon  a  misconception 
of  the  law  of  evidence.  The  plaintiff  had  a  right  to  exhibit  his  case.  These 
documents,  according  to  his  view,  were  links  in  his  chain  of  title  to  recover. 
To  shut  them  out  would  have  been  to  condemn  him  unheard,  and  to  give  judg- 
ment against  him  without  trial.    The  admissibility  of  testimony  under  such 
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circuuistanoes,  and  its  effect  after  it  is  admitted  and  all  the  other  evidence  isin, 
are  very  different  questions. 

§  1363.  A  rvle  as  to  instructing  the  jury. 

The  twelfth  assignment  is  that  the  defendant  asked  the  court  to  submit  to 
the  jury,  as  distinct  issues  to  be  tried,  the  propositions  whether  the  two  railroad 
companies  which  had  held  the  bonds  and  the  plaintiff  were  hona  fide  holders, 
and  that  the  court  refused.  Where  the  testimony  is  all  one  way  and  is  conclu- 
sive in  its  effect,  a  party  has  no  right  to  ask  a  charge  which  assumes  that  it  is 
otherwise.  It  would  tend  to  create  a  doubt  where  none  existed  or  ought  to 
«xist,  and  might  mislead  the  jury.  Admitting  that  there  could  be  no  doubt  as 
to  the  companies,  a  concession  by  no  means  necessary  to  be  made,  there  could 
be  none,  as  the  case  appears  in  the  record,  with  respect  to  the  plaintiff.  The 
inquiry  was,  therefore,  immaterial  as  to  them  and  wrong  as  to  him.  The  court 
properly  declined  to  accede  to  the  request. 

§  1 364«  Where  the  facts  are  undisputed  it  is.  competent  for  t/ie  court  to  di- 
rect the  verdict  according  to  the  law. 

The  tenth  and  eleventh  assignments  charge  error  in  the  refusal  of  the  court 
to  direct  the  jury  to  find  for  the  defendant.  The  former  relates  to  a  general 
i^equest  and  refusal ;  the  latter  to  a  request  upon  twelve  specified  grounds,  with 
the  same  result.  The  last  assignment  complains  that  the  court  directed  the 
jury  to  find  for  the  plaintiff.  It  is  well  settled  in  the  jurisprudence  of  this 
•court  that  if  the  facts  are  clearly  established  and  are  undisputed  it  is  competent 
for  the  court  to  give  such  a  charge.  In  one  of  the  cases  brought  before  us, 
where  it  had  been  done,  the  practice  was  commended,  and  it  was  remarked 
that  '^  It  gives  the  certainty  of  applied  science  to  the  results  of  judicial  investi- 
gation." Merchants'  Bank  v.  State  Bank,  10  Wall.,  604.  In  whose  favor  the 
charge  should  have  been  given  will  appear  by  the  result  of  our  examination  of 
the  case. 

§  1866.  Giving  his  negotiable  promissory  notes  is  sufficient  to  constitute  a  pur* 
-chaser  of  bonds  a  holder  for  value. 

We  have  already  adverted  to  the  good  faith  of  the  defendant  in  error  as  a 
purchaser.  When  he  bought  he  gav«  his  negotiable  notes,  payable  at  differeitt 
times,  for  the  purchase  money.  The  consid^ation  was  sufficient.  1  Daniel, 
K^.  Securities,  584.  Whether  the  notes  were  absolute,  presumptive  or  condi- 
tional payment,  or  only  special  collaterals  to  the  amount  to  be  paid,  are  points 
iipon  which  there  is  great  conflict  in  the  authorities.  1  Pars.,  Notes  &  Bills, 
151,  c.  7.  We  need  not  consider  the  subject  in  this  case.  The  plaintiff  was 
not  bound  to  allow  his  paper  to  go  to  protest  and  take  the  hazards  of  the  litiga- 
tion which  would  have  followed.  The  refusal  to  pay  the  note  first  due,  upon 
the  ground  of  the  want  of  consideration,  would  doubtless  have  led  to  the  trans- 
fer of  the  other  notes,  all  under-due,  and  as  to  them,  in  that  case,  there  could 
have  been  no  defense.  But  irrespective  of  this,  there  could  have  been  none 
upon  the  merits.  In  Otis  v.  CuUum,  92  U.  S.,  447  (§  1774,  infra\  a  city  bond 
issued  in  Kansas  was  sold  to  the  plaintiffs  in  New  York.  This  court,  on  the 
.ground  that  the  legislature  had  no  power  to  pass  the  act  under  which  the  bond 
was  issued,  adjudged  it  void.  The  plaintiffs  subsequently  sued  to  recover  back 
what  they  had  paid  for  it.  This  court  held  that  in  such  cases  there  is  only  an 
implied  warranty  of  title  and  genuineness,  and  that  if  there  were  no  guaranty, 
And  no  fraud  or  misrepresentation  on  the  part  of  the  vendor  in  selling,  the 
plaintiffs  could  not  recover.  It  was  said  that  such  instruments  pass  from  hand 
xo  band  like  bank  notes,  and  that,  if  invalid,  the  law  would  not  inflict  the  hard* 

60» 


gl866.  BONDS  —  CORPORATE  SECURTTIEa 

ship  of  compelling  every  one  who  had  passed  them  to  pay  back  what  he  had 
received  from  his  transferee.  This  case  followed  Lambert  v.  Heath,  15  Mees. 
&  W.j  486,  in  which  the  same  point  was  ruled  in  the  same  way. 

The  important  question  here  is,  whether  the  bonds  were  wholly  void,—  like 
a  promissory  note  given  for  a  gaming  consideration,  and  made  a  nullity  by 
statute, —  or  whether  they  were  of  such  a  character  that  a  bona  fide  holder 
could  enforce  them  like  any  other  commercial  security,  free  from  infirmity.  It 
is  not  denied  that  the  statutory  authority  to  issue  them  under  the  circumstances 
designated  was  ample  and  valid.  In  this  respect  our  attention  has  been  called 
to  no  defect;  no  question  has  been  raised  upon  the  subject. 

Parties  claiming  to  be  a  majority  of  the  tax-payers,  and  to  own  the  greater  part 
of  the  taxable  property  of  the  town,  petitioned  the  county  judge  for  an  order 
that  the  bonds  of  the  town,  to  the  amount  of  $30,000,  should  be  issued  to  en- 
able it  to  subscribe  and  pay  for  that  amount  of  the  capital  stock  of  the  Clayton 
&  Theresa  Railroad  Company.  After  bearing  the  petitioners  and  their  op- 
ponents at  the  appointed  time,  the  judge,  on  the  1st  of  July,  1871,  ordered  the 
bonds  to  be  issued,  and,  pursuant  to  the  statute,  appointed  three  commissioners 
to  execute  and  deliver  them.  An  application  was  thereupon  made  by  the  dis- 
satisfied parties  to  the  supreme  court  for  a  writ  of  certiorari.  The  writ  was 
allowed  on  the  30th  of  September,  1871.  It  was  served  upon  the  county 
judge,  and  he  made  the  proper  return.  On  the  27th  of  June,  1872,  the  supreme 
court,  at  a  general  term,  affirmed  the  judgment.  In  the  month  of  July  follow- 
ing the  case  was  taken  to  the  court  of  appeals,  and  in  February,  1873,  that 
court  reversed  the  previous  judgments  and  ordered  the  petition  to  be  dismissed. 
On  the  3d  of  April,  1872,  the  commissioners  appointed  by  the  county  judge 
subscribed  for  eight  hundred  shares  of  the  stock  of  the  railroad  company, 
amounting  to  $80,000,  and  on  the  next  day  issued  and  delivered  in  payment 
one  hundred  and  sixty  of  the  bonds  of  the  town  of  $500  each,  and  thereupon 
received  from  the  company  scrip  for  the  stock,  which  the  town  still  holds.  On 
the  face  of  each  bond  was  a  certificate  that  it  had  been  duly  registered  in  the 
clerk's  office  of  the  county.  The  coupons  in  suit  in  this  case  were  attached  to 
one  hundred  and  forty  of  these  bonds.  On  the  26th  of  February,  1872,  and 
on  the  31st  of  May,  1873,  the  Clayton  &  Theresa  Bailroad  Company  entered 
into  a  contract  with  the  Utica  &  Black  Kiver  Kailroad  Company,  and  at  the 
date  of  the  second  contract  delivered  all  the  bonds  to  Isaac  Maynard,  as  col- 
lateral security  for  the  fulfilment  of  both  contracts,  and  with  authority  to  him 
to  sell  the  bonds  and  pay  over  the  proceeds  to  the  latter  company.  On  the  4th 
of  February,  1874,  Maynard  sold  to  the  plaintiff  the  bonds  here  in  question, 
under  the  circumstances  before  stated. 

§  1366.  The  jvdgment  of  the  tribumil  charged  with  deciding^  that  all  condi- 
tions precedent  have  been  complied  wit/iy  cannot  be  questioned  in  a  suit  upon  town 
bonds. 

The  court  of  appeals  reversed  the  judgment  of  the  county  judge,  solely  upon 
the  ground  that  when  the  case  was  before  him  he  had  refused  to  allow  tax- 
payers who  had  signed  the  petition  to  withdraw  their  signatures,  although  appli- 
cations for  that  purpose  were  made,  and,  if  it  had  been  permitted,  the  numbers 
and  taxable  property  represented  would  have  been  below  the  standard  required 
by  the  statute  to  authorize  the  judgment  that  was  rendered.  It  does  not 
appear  that  any  other  objection  was  made  by  the  contestants.  People  r. 
Sawyer,  52  N.  Y.,  296.  The  previous  reported  adjudications  are  said  to  have 
been  all  contrary  to  this  decision;  none  of  them,  however,  were  by  the  court 
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of  last  resort.  In  re  Tax-payers  of  Town  of  Greene,  38  How.  Pr.  (N.  Y.)y 
515;  Mem.  of  Decisions  of  Sup.  Court,  fols.  281,  282.  See,  also,  People. -i?. 
Mitchell,  35  N.  T.,  565.  The  bonds  showed  no  defect  upon  their  face.  They 
purported  to  be  issued  by  virtue  of  certain  specified  acts  of  the  legislature,  and 
set  forth  that  the  "  commissioners,  under  the  acts  above  referred  to,  for  the 
town  of  Orleans,  .  «  .  upon  the  faith  and  credit  and  on  behalf  of  said 
town,  and  confirmed  by  a  majority  of  the  tax-payers,  representing  a  majority 
of  the  taxable  property  of  the  same,  according  to  said  acts,  for  value  received, 
do  hereby  promise,"  etc.  When  the  county  judge  appointed  the  commissioners 
to  issue  the  bonds,  it  was  made  their  duty  to  proceed  ^'  with  all  reasonable  dis- 
patch." They  were  not  parties  to  the  proceedings  upon  the  certiorari^  and 
hence  were  not  directly  affected  by  them.  The  same  remarks  apply  to  the  cor- 
poration that  received  the  bonds  in  payment  for  its  stock.  It  is  expressly  pro- 
vided by  statute  that  in  case  of  disagreement  of  the  commissioners  touching 
the  issuing  of  the  bonds  the  supreme  court  may  decide  and  direct  what  shall 
be  done,  and  that  "  said  court  .  .  .  shall  have  p^wer  at  any  time,  by  in* 
junction,  to  prevent  the  issue  of  said  bonds,  or  any  {Art  thereof,  on  notice  and 
for  good  cause  shown ;  and  any  judge  of  said  court  may  grant  a  temporary 
injunction  until  such  motion  can  be  heard."  Laws  of  1871,  voL  ii,  p.  2119^ 
a  935,  sec.  5.  In  this  case,  a  preliminary  injunction  might  and  should  have 
been  procured  forbidding  the  commissioners  to  issue  the  bonds,  and  the  raili> 
road  company,  if  it  received  them,  from  parting  with  them,  until  the  case  made 
by  the  certiorari  was  finally  brought  to  a  close.  This  would  have  involved 
only  an  ordinary  exercise  of  equity  jurisdiction.  State  of  Illinois  v,  Delafield^ 
8  Paige  (N.  Y.),  527;  S.  0.  on  appeal,  2  Hill  (K  Y.),  160.  The  omission  was 
gross  laches.  This  negligence  is  the  source  of  all  the  di£Sculties  of  the  plaint> 
iff  in  error  touching  the  bonds.  The  loss,  if  any  shall  ensue,  will  be  due,  not 
to  the  law  or  its  administration,  but  to  the  supineness  of  the  town  and  the  con* 
testants.     County  of  Ray  v.  VansycJe,  96  U.  S.,  675  (§§  1190-93,  supra). 

Where  one  of  two  innocent  persons,  must  suffer  a  loss,  and  one  of  them  has 
contributed  to  produce  it,  the  law  throws  the  burden  upon  him,  and  not  upon  the- 
otber  party.  Hern  v.  Nichols,  1  Salk.,  289 ;  Merchants'  Bank  v.  State  Bank,  10^ 
WalL,  604.  The  bonds  in  question  have  all  the  properties  of  commercial  paper, 
and  in  the  view  of  the  law  they  belong  to  that  category.  Murray  v.  Lardner,  2 
Wall.,  110  (§§  1340-42,  supra).  This  court  has  uniformly  held,  when  the  ques- 
tion has  been  presented,  that  where  a  corporation  has  lawful  power  to  issue 
such  securities,  and  does  so,  the  bona  fide  holder  has  a  right  to  presume  the 
power  was  properly  exercised,  and  is  not  bound  to  look  beyond  the  question  of 
its  existence.  Where  the  bonds  on  their  face  recite  the  circumstances  which 
bring  them  within  the  power,  the  corporation  is  estopped  to  deny  the  truth  of 
the  recital.  Mercer  County  v.  Hacket,  1  id.,  83  (§§  1409-12,  iv^rd) ;  San  An- 
tonio V.  Mehaffy,  96  U.  S.,  312;  County  of  Moultrie  v.  Savings  Bank,  92  id., 
631  (§§  872-875,  supra) ;  Moran  v.  Commissioners  of  Miami  County,  2  Blacky 
722  (§§  1439-42,  infra)\  Knox  v.  Aspinwall,  21  How.,  539  (§§  1413-18,  infra)\ 
Boyal  British  Bank  v.  Turquand,  6  EIL  &  BL,  325.  A  corporation  is  liable  for 
the  acts  of  its  servants,  while  engaged  in  the  business  of  their  employment,  to 
the  same  extent  that  individuals  are  liable  under  like  circumstances.  Phila* 
delphia,  W.  &  B.  R  Co.  v.  Quigley,  21  How.,  209 ;  Green  v.  London  Gen'l 
Omnibus  Co.,  7  C.  B.  (N.  S.),  290 ;  Life  &  Fire  Ins.  Co.  «.  Mechanics'  Fire  Ins. 
Co.  of  New  York,  7  Wend.  (N".  Y.),  31.     The  doctrine  of  lis  peiidens  has  no 

application  to  commercial  securities.     Murray  v.  Lylburn,  2  Johns.  Ch.,  441 ;. 
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Kieffer  v.  Ehler,  18  Ponn.  St.,  388;  Stone  v.  Elliott,  11  Ohio  St.,  252;  Mims  v. 
West,  38  Ga.,  18;.  Leitch  v.  Wells,  48  N.  T.,  585;  County  of  Warren  v.  Marcy, 
d7  U.  S.,  96  (§§  1454^57,  infra).  See,  in  the  case  last  named,  Mr.  Justice  Brad- 
ley^s  full  examination  of  the  subject. 

The  county  judge  was  the  officer  charged  by  law  with  the  duty  to  decide 
whether  the  bonds  could  be  legally  issued,  and  his  judgment  was  conclusive 
tmtil  reversed  by  a  higher  court.  Lynde  v.  The  County,  16  Wall.,  6  (§§  1051- 
55,  supra);  Township  of  Rock  Creek  v.  Strong,  96  U.  S.,  271  (§§  1010-12, 
'Supra).  The  plaintiff  had  no  notice,  actual  or  constructive,  of  the  proceedings 
in  the  case  subsequent  to  the  first  judgment,  and  is  in  nowise  affected  by  them. 
The  County  of  Warren  v.  Marcy,  supra^  is  in  effect  decisive  of  the  case  in 
hand.  There  the  board  of  supervisors  claimed  to  be  authorized  by  a  popular 
vote  to  subscribe  for  the  stock  of  a  railroad  company,  and  to  pay  in  county 
bonds  to  be  issued  by  themselves.  A  tax-payer  filed  a  bill  in  the  connty  cir- 
-cuit  court,  and  procured  a  preliminary  injunction  prohibiting  the  issae  of  the 
bonds.  Before  the  final  hearing  this  Injunction  was  dissolved;  at  the  final 
hearing  the  bill  was  dismissed.  There  had  been  no  injunction  in  force  after  the 
preliminary  injunction  was  disposed  of.  The  complainant  appealed  to  the 
supreme  court  of  the  state.  There,  in  due  time,  the  decree  of  the  lower  court 
was  reversed,  and  the  case  was  remanded  with  directions  to  enter  a  decree  in 
conformity  to  the  prayer  of  the  bill  But  between  the  time  of  the  dissolutioa 
of  the  preliminary  injunction  and  the  final  hearing  in  the  court  below  the  super- 
visors subscribed  for  the  stock  and  issued  the  bonds.  The  same  question  arose 
as  to  the  bonds  there  as  here.  This  court  held  that  in  the  hands  of  a  bona  fide 
holder  they  were  free  from  objection  and  could  be  enforced.  Our  examination 
of  this  case  with  respect  to  the  bonds  here  in  question  constrains  us  to  come  to 
the  same  conclusion.  There  is  no  difference  between  the  two  cases  in  any  ma- 
terial point.  We  think  the  instruction  given  by  the  court  below  to  the  jury 
was  correct. 

Judgment  affirmed. 

Mr.  Justice  Bbadlet  did  not  sit. 

GELPCJKE  V.  CITY  OF  DUBUQUE. 
(1  Wallace,  175-220.    1863.) 

Statement  of  Facts. —  With  the  stajtutes  and  constitutional  provisions  in 
force,  as  recited  in  the  opinion,  the  city  of  Dubuque  issued  its  coupon  bonds, 
payable  to  a  person  named,  or  bearer,  and  purporting  by  their  recitals  to  be  for 
stock  in  the  Dubuque  Western  Eailroad  Company.  In  a  suit  on  coupons,  the 
city  set  up  in  defense,  (1)  that  the  bonds  were  issued  in  aid  of  a  railroad  ex- 
tending beyond  the  limits  of  the  city  into  the  interior  of  the  state;  (2)  that  at 
the  time  the  bonds  were  issued  the  indebtedness  of  the  city  ezceeded  $100,000; 
also,  that  at  that  time  the  indebtedness  of  the  state,  and  of  the  cities  and  coun- 
ties of  the  state,  exceeded  $100,000. 

Opinion  by  Mr.  Justice  Swayne. 

The  whole  case  resolves  itself  into  'a  question  of  the  power  of  the  city  to 
issue  bonds  for  the  purpose  stated.  The  act  incorporating  the  city,  approved 
February  24,  1847,  provides  as  follows : 

'^  Sec.  27.    That  whenever,  in  the  opinion  of  the  city  council,  it  is  expedient 

to  borrow  money  for  any  public  purpose,  the  question  shall  be  submitted  to  the 

-citizens  of  Dubuque,  the  nature  and  object  of  the  loan  shall  be  stated,  and  a 

613 


KEGOTI ABILITY;  BONA  FlDE  HOLDER.  818«7. 

day  fixed  for  the  electors  of  said  city  to  express  their  wishes ;  the  like  notice  shall 
be  given  as  in  cases  of  election,  and  the  loan  shall  not  be  made  unless  two- 
thirds  of  all  the  votes  polled  at  aach  election  shall  be  given  in  the  affirmative." 

By  an  act  approved  January  8, 1851,  the  act  of  incorporation  was  "so 
amended  as  to  empower  the  city  council  to  levy  annually  a  special  tax  to  pay 
interest  on  such  loans  as  are  authorized  by  the  twenty-seventh  section  of  said 
act." 

An  act  approved  January  28,  1857,  contains  these  provisions: 

"  That  the  city  of  Dubuque  is  hereby  authorized  and  empowered  to  aid  in 
the  construction  of  the  Dubuque  Western  and  the  Dubuque,  St.  Peter's  &  St. 
Paul  Eailroad  Oompanies,  by  issuing  $250,000  of  city  bonds  to  each,  in  pur- 
suance of  a  vote  of  the  citizens  of  said  city,  taken  in  the  month  of  December, 
A,  D.  1856.  Said  bonds  shall  be  legal  and  valid,  and  the  city  council  is  author- 
ized and  required  to  levy  a  special  tax  to  meet  the  principal  and  interest  of 
aaid  bonds,  in  case  it  shall  become  necessary  from  the  failure  of  funds  from 
other  sources."  ^'  The  proclamation,  the  vote,  and  bonds  issued  or  to  be  issued, 
are  hereby  declared  valid,  and  the  said  railroad  companies  are  hereby  author- 
ized to  expend  the  money  arising  from  the  sale  of  said  bonds,  without  the 
limits  of  the  city  and  county  of  Dubuque,  in  the  construction  of  either  of  said 
roads,  and  neither  the  city  of  Dubuque,  nor  any  of  the  citizens,  shall  ever  be 
allowed  to  plead  that  said  bonds  are  invalid." 

§  1867.  Where  corporation  ha$  power  to  issue  hondsy  bona  fide purchaeer  may 
presume  its  rigktfvl  exercise. 

By  these  enactments,  if  they  are  valid,  ample  authority  was  given  to  the  city 
to  issue  the  bonds  in  question.  The  city  acted  upon  this  authority.  The  qual- 
ifications coupled  with  the  grant  of  power  contained  in  the  twenty-seventh  sec- 
tion of  the  act  of  incorporation  are  not  now  in  question.  If  they  were,  the 
result  would  be  the  same.  When  a  corporation  has  power,  under  any  circum- 
stances, to  issue  negotiable  securities,  the  bona  fide  holder  has  a  right  to  pre- 
sume they  were  issued  under  the  circumstances  which  give  the  requisite 
authority,  and  they  are  no  more  liable  to  be  impeached  for  any  infirmity  in 
the  hands  of  such  a  holder  than  any  other  commercial  paper.  Commissioners 
of  Knox  Co.  V.  Aspinwall,  21  How.,  539  (§§  1413-18,  infra)\  Royal  British 
Bank  v.  Turquand,  6  Ell.  k  BL,  327;  Farmers'  Loan  &  T.  v.  Curtis,  3  Seld., 
466;  Stoney  v.  American  L.  Ins.  Co.,  11  Paige,  635;  Morris  Canal  &  B.  Co.  v. 
Fisher,  1  Stock.  Ch.,  667 ;  Willmarth  v.  Crawford,  10  Wend.,  343 ;  Alleghany 
Oity  t;.  McCIurkan,  14  Penn.  St.,  83.  If  there  were  any  irregularity  in  taking 
the  votes  of  the  electors  or  otherwise  in  issuing  the  bonds,  it  is  remedied  by  the 
curative  provisions  of  the  act  of  January  28,  1857.  Where  there  is  no  defect 
of  constitutional  power,  such  legislation,  in  cases  like  this,  is  valid.  This  ques- 
tion, with  reference  to  a  statute  containing  similar  provisions,  came  under  the 
consideration  of  the  supreme  court  of  Iowa  in  McMillen  v.  Boyles,  6  la.,  305, 
and  again  in  McMillen  v.  The  County  Judge  and  Treasurer  of  Lee  County,  id., 
391.  The  validity  of  the  act  was  sustained.  Without  these  rulings  we  should 
entertain  no  doubt  upon  the  subject.  Wilkinson  v.  Leland,  2  Pet.,  627;  Satter- 
lee  V,  Matthewson,  2  id.,  380;  Baltimore  &  S.  R  Co.  v.  Nesbit,  10  How.,  395; 
White  Water  Valley  Co.  v.  Vallette,  21  id.,  425.  It  is  claimed  "  that  the  legis- 
lature of  Iowa  had  no  authority  under  the  constitution  to  authorize  municipal 
corporations  to  purchase  stock  in  railroad  companies,  or  to  issue  bonds  in  pay- 
ment of  such  stock."    In  this  connection  our  attention  has  been  called  to  the 

following  provisions  of  the  constitution  of  the  state : 
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^^  Abt.  1,  §  6.  All  laws  of  a  general  natare  shall  have  a  uDiform  opera- 
tion." 

^'  Abt.  3,  §  1.  The  legislative  authority  of  the  state  shall  be  vested  in  a 
senate  and  honse  of  representatives,  which  shall  be  designated  y  the  general 
assembly  of  the  state  of  Iowa,"  etc. 

"  Art.  7.  The  general  assembly  shall  not  in  any  manner  create  any  debt  or 
debts,  liability  or  liabilities  which  shall,  singly  or  in  the  aggregate,  exceed  the 
sum  of  $100,000,  except,"  etc.  The  exceptions  stated  do  not  relate  to  this 
case. 

^'  Abt.  8,  §  2.  Corporations  shall  not  he  cheated  in  this  state  hy  special  lawsj 
except  for  political  or  municipal  purposes^  but  the  general  assembly  shall  pro- 
vide by  general  laws  for  the  organization  of  all  other  corporations,  except  cor- 
porations with  banking  privileges,  the  creation  of  which  is  prohibited.  The 
stockholders  shall  be  subject  to  such  liabilities  and  restrictions  as  shall  be  pro- 
vided by  law.  The  state  shall  not,  directly  or  indirectly,  become  a  stockholder 
in  any  corporation." 

Under  these  provisions  it  is  insisted:  1.  That  the  general  grant  of  power  to 
the  legislature  did  not  warrant  it  in  conferring  upon  municipal  corporations 
the  power  which  was  exercised  by  the  city  of  Dubuque  in  this  case.  2.  That 
the  seventh  article  of  the  constitution  prohibits  the  conferring  of  such  power 
under  the  circumstances  stated  in  the  answer, —  debts  of  counties  and  cities 
being,  within  the  meaning  of  the  constitution,  debts  of  the  state.  3.  That 
the  eighth  article  forbids  the  conferring  of  such  power  upon  municipal  corpo- 
rations by  special  laws. 

All  these  objections  have  been  fully  considered  and  repeatedly  overruled 
by  the  supreme  court  of  Iowa.  Dubuque  County  v.  Dubuque  &  Pacific  E. 
Co.,  4  Greene,  1;  State  v.  Bissell,  4  id.,  328;  Clapp  v.  Cedar  County,  5  la.,  15; 
Ring  v.  County  of  Johnson,  6  id.,  265;  McMillen  v.  Boyles,  6  id.,  304;  Mc- 
Jlillen  v.  County  Judge  of  Lee  County,  6  id.,  393;  Games  v.  Robb,  8  id.,  193; 
State  V.  Board  of  Equalization  of  the  County  of  Johnson,  10  id.,  157.  The 
earliest  of  these  cases  was  decided  in  1853,  the  latest  in  1859.  The  bonds 
were  issued  and  put  upon  the  market  between  the  periods  named.  These  ad- 
judications cover  the  entire  ground  of  this  controversy.  They  exhaust  the  ar- 
gument upon  the  subject.  We  could  add  nothing  to  what  they  contain.  We 
shall  be  governed  by  them  unless  there  be  something  which  takes  the  case  out 
of  the  established  rule  of  this  court  upon  that  subject. 

§  1368.    When  supreme  court  %oiU  not  follow  decisions  of  etcUe  courts. 

It  is  urged  that  all  these  decisions  have  been  overruled  by  the  supreme 
court  of  the  state,  in  the  later  case  of  The  State  of  Iowa  v.  County  of  Wa- 
pello, 13  la.,  390,  and  it  is  insisted  that  in  cases  involving  the  construction  of  a 
state  law  or  constitution,  this  court  is  bound  to  follow  the  latest  adjudication 
of  the  highest  court  of  the  state.  LefflngweU  v,  Warren,  2  Black,  599,  is  re- 
lied upon  as  authority  for  the  proposition.  In  that  case  this  court  said  it 
would  follow  "the  latest  settled  adjudications."  Whether  the  judgment  in 
question  can,  under  the  circumstances,  be  deemed  to  come  within  that  cate- 
gory, it  is  not  now  necessary  to  determine.  It  cannot  be  expected  that  this 
court  will  follow  every  such  oscillation,  from  whatever  cause  arising,  that  may 
possibly  occur.  The  earlier  decisions,  we  think,  are  sustained  by  reason  and 
authority.  They  are  in  harmony  with  the  adjudications  of  sixteen  states  of 
the  Union.  Many  of  the  cases  in  the  other  states  are  marked  by  the  profound- 
est  legal  ability. 
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§  1369.  A  contract  valid  when  made,  under  decisions  of  state  supreme  courtj 
not  rendered  invalid  by  subsequent  change  of  decision. 

The  late  case  ia  Iowa,  and  two  other  cases  of  a  kindred  character  in  another 
state,  also  overruling  earlier  adjudications,  stand  out,  as  far  as  we  are  ad* 
vised,  in  unenviable  solitude  and  notoriety.  However  we  may  regard  the 
late  case  in  Iowa  as  aifecting  the  future,  it  can  have  no  effect  upon  the  past. 
'^The  sound  and  true  rule  is,  that  if  the  contract,  when  made,  was  valid  by  the 
laws  of  the  state  as  then  expounded  by  all  departments  of  the  government, 
and  administered  in  its  courts  of  justice,  its  validity  and  obligation  cannot  be 
impaired  by  any  subsequent  action  of  legislation  or  decision  of  its  courts,  alter- 
ing the  construction  of  the  law."  Ohio  Life  &  Trust  Co.  v.  Debolt,  16  How., 
432. 

The  same  principle  applies  where  there  is  a  change  of  judicial  decision  as  to 
the  constitutional  power  of  the  legislature  to  enact  the  law.  To  this  rule, 
thus  enlarged,  we  adhere.  It  is  the  law  of  this  court.  It  rests  upon  the 
plainest  principles  of  justice.  To  hold  otherwise  would  be  as  unjust  as  to  hold 
that  rights  acquired  under  a  statute  may  be  lost  by  its  repeal.  The  rule  em- 
braces this  case. 

§  1370.  Bonds  and  coupons  are  negotiable  instrumentSy  and  interest  atid  ex- 
change  are  recoverable. 

Bonds  and  coupons,  like  these,  by  universal  commercial  usage  and  consent, 
have  all  the  qualities  of  commercial  paper.  If  the  plaintiffs  recover  in  this 
case,  they  will  be  entitled  to  the  amount  specified  in  the  coupons,  with  interest 
and  exchange  as  claimed.  White  v.  Vermont  &  M.  R  Co.,  21  How.,  575 ; 
Commissioners  of  Enox  County  v.  Aspinwall,  21  id.,  539  (§§  1413-18,  infra). 

We  are  not  unmindful  of  the  importance  of  uniformity  in  the  decisions  of 
this  court,  and  those  of  the  highest  local  courts,  giving  constructions  to  the 
laws  and  constitutions  of  their  own  states.  It  is  the  settled  rule  of  this  court^ 
in  such  cases,  to  follow  the  decisions  of  the  state  courts.  But  there  have  been 
heretofore,  in  the  judicial  history  of  this  court,  as  doubtless  there  will  be  here- 
after, many  exceptional  cases.  We  shall  never  immolate  truth,  justice  and  the 
law  because  a  state  tribunal  has  erected  the  altar  and  decreed  the  sacrifice. 
The  judgment  below  is  reversed,  and  the  cause  remanded  for  further  proceed- 
ings in  conformity  to  this  opinion. 

Judgment  and  mandate  accordingly. 

Mr.  Justiob  Milleb  dissented,  holding  that  the  highest  court  of  Iowa  had 
already  decided  that  the  legislature  had  no  authority  to  confer  the  power  in 
question.  (Citing  Stokes  v.  Scott  Co.,  10  la.,  166;  State  v.  County  of  Wapello, 
13  id.,  398;  Shelby  v.  Guy,  11  Wheat.,  361;  McCluny  v.  Silliman,  3  Pet.,  277; 
Van  Bensselaer  v.  Kearney,  11  How.,  297;  Webster  v.  Cooper,  14  How.,  504; 
Elmendorf  v.  Taylor,  10  Wheat,  152;  The  Bank  v.  Dudley,  2  Pet.,  492.)  Also 
that  the  decision  is  in  conflict  with  other  decisions  of  the  supreme  court. 
(Shelby  v.  Guy,  11  Wheat,  361;  United  States  v.  Morrison,  4  Pet,  124;  Green 
V.  Neal,  6  Pet,  291 ;  Patton  v.  Easton,  1  Wheat,  476 ;  Powell  v.  Harman,  2 
Pet,  241;  Lefflngwell  v.  Warren,  2  Black,  599;  Bowan  v.  Bunnels,  5  How., 
134;  Groves  v.  Slaughter,  15  Pet.,  449;  Dubuque  Co.  v.  Dubuque  &  Pac.  R 
Co.,  4  G.  Greene,  1;  State  v.  Bissell,  4  id.,  328;  Clapp  v.  Cedar  Co.,  5  la.,  15; 
Stokes  V.  Scott  Co.,  10  id.,  166,  cited.) 
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CX)UNTY  OF  DAVIESS  v.  HUIDEKOPER. 
(8  Otto,  ©8-104.    1878.) 

Ebeob  to  TJ.  S.  Circuit  Court,  Western  District  of  Missouri. 

Opinion  by  Mb.  Justice  Hunt. 

Statement  of  Facts. —  The  plaintiff  below  brought  this  suit  to  collect  from 
the  county  of  Daviess,  Missouri,  the  amount  of  forty-four  interest  coupons  for 
$35  each,  formerly  attached  to  bonds  issued  by  the  county  to  the  Chillicothe 
&  Omaha  Kailroad  Company,  to  aid  in  the  construction  of  its  railroad.  A 
demurrer  to  the  amended  petition  was  overruled,  and  final  judgment  for  the 
amount  of  the  coupons  was  rendered  by  the  court  below,  which  also  certified  a 
division  of  opinion  on  points  presented.     The  questions  certified  are  as  follows: 

JFtral.  Whether  the  bonds  for  the  collection  of  the  interest  coupons  on  which 
the  suit  was  brought  were  issued  without  due  authority  of  law,  and  are  void  in 
the  hands  of  a  bona  fde  purchaser  for  value,  because  the  railroad  company  to 
which  said  bonds  were  issued,  in  payment  of  capital  stock  by  it  subscribed,  was 
not  created  according  to  law  until  subsequent  to  the  favorable  vote  of  the 
qualified  voters  and  the  order  of  subscription. 

Second.  Whether  the  former  judgment  recovered  by  the  plaintiffs  in  a  former 
suit  in  this  court  against  the  defendant,  upon  interest  coupons  from  the  same 
bonds  again  set  forth  in  this  suit,  estops  the  defendant  from  pleading  in  bar  to 
the  merits  herein. 

The  constitution  of  Missouri  (1  Wagn.  Stat.,  62),  sec.  14  of  art.  11,  provides  as 
follows,  viz. :  "  The  general  assembly  shall  not  authorize  any  county,  city  or 
town  to  become  a  stockholder  in,  or  to  loan  its  credit  to,  any  company,  associa- 
tion or  corporation,  unless  two-thirds  of  the  qualified  voters  of  such  county, 
city  or  town,  at  a  regular  or  special  election  to  be  held  therein,  shall  assent 
thereto.'* 

The  general  statutes  provide  (1  Wagn.  Stat.,  295)  how  railroad  companies 
may  be  formed,  and  further  provide  (id.,  305) :  "  Sec.  17.  It  shall  be  lawful 
ft)r  the  county  court  of  any  county,  the  city  council  of  any  city,  or  the  trustees 
of  any  incorporated  town,  to  take  stock  for  such  county,  city  or  town  in,  or 
loan  the  credit  thereof  to,  any  railroad  company  duly  organized  under  this  or 
any  other  law  of  the  state:  Provided^  that  two-thirds  of  the  qualified  voters 
of  such  county,  city  or  town,  at  a  regular  or  special  election  to  be  held  therein, 
shall  assent  to  such  subscription." 

§  1371.  The  validity  of  county  bonds  is  not  impaired  as  to  bona  fide  holders 
by  the  fact*  that  the  vote  of  the  people  was  taken  before  the  organization  cf  the 
railroad  was  complete. 

Having  paid  his  money  in  good  faith  for  the  bonds  issued  by  this  oounty,  and 
the  interest  becoming  payable,  it  is  not  unnatural  that  the  holder  and  owner 
should  demand  payment  of  such  interest.  The  subscription  by  the  oounty  to 
the  railroad  stock,  the  receipt  and  holding  of  the  stock  by  the  oounty,  the 
assent  by  two-thirds  of  the  qualified  voters  of  the  county  that  such  subscrip- 
tion should  be  made,  the  actual  issuing  of  the  bonds,  and  the  purchase  of  the 
same  by  the  plaintiff  below,  without  knowledge  of  any  objection  to  them,  are 
conceded.  It  is  said,  however,  that  these  things  were  not  done  in  their  proper 
order ;  that  the  vote  of  the  citizens  assenting  to  the  subscription  was  taken 
before  the  organization  of  the  railroad  company  was  complete,  and  that 
although  that  act  was  not  under  the  control  or  direction  of  the  holder  of  the 

bond,  but  an  irregularity  of  the  county,  if  it  is  an  irregularity,  the  county  is 
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thereby  relieved  from  the  payment  of  its  debts,  which  would  otherwise  be  not 
only  just  and  honest  but  lawful.  This  is  the  point  that  is  made  in  the  first  of 
the  questions  presented  by  the  certificate  of  the  judges.  The  facts  on  which 
this  branch  of  the  case  rests  are  these:  The  articles  of  incorporation  of  the 
road  in  question,  which  bear  date  June  18,  1867,  contain  the  statements  re- 
quired by  the  statute,  giving  the  length  of  the  road,  the  amount  of  the  capital 
stock  and  the  names  of  the  directors,  and  were  subscribed  by  the  subscribers 
for  the  amounts  indicated.  The  amount  subscribed  was  not  then  as  large  as 
that  required  by  the  statutes  of  Missouri,  to  wit,  $1,000  per  mile  for  the  length 
of  the  road.  This  sum  was,  however,  obtained  as  early  as  the  11th  day  of 
July,  1868,  when  the  articles  were  filed  in  the  office  of  the  secretary  of  state, 
and  the  incorporation  became  perfect.  On  the  1st  of  July,  1869,  the  county 
court  made  its  subscription,  issued  and  sold  its  bonds,  and  with  the  proceeds 
paid  for  and  received  the  stock.  The  road  was  built  through  the  county,  and 
for  several  years  the  county  levied  and  collected  taxes  to  pay  the  interest  of 
the  bonds,  and  did  pay  the  interest  for  those  years. 

§  1372.  Bonds  and  coupons  are  negotiable  paper j  irregrularities  inissttancs 
do  not  invalidate. 

The  precise  question  now  presented  has  never  been  decided  in  this  court,  but 
its  determination  depends  upon  principles  which  are  well  settled.  These  bonds 
are  securities  which  pass  from  hand  to  hand  with  the  immunity  given  by  the 
common  law  to  bills  of  exchange  and  promissory  notes.  The  persons  who  ex- 
ecute and  deliver  them  — the  officers  of  the  county  court  in  this  instance  —  are 
the  agents  of  the  municipal  body  authorizing  their  issue,  and  not  of  the  per- 
sons who  purchase  or  receive  them.  If  these  agents  exceed  their  authority  as 
to  form,  manner,  detail  or  circumstance,  if  they  execute  it  in  an  irregular  manner, 
it  is  the  misfortune  of  the  town  or  county  and  not  of  the  purchaser;  the  loss 
must  fall  on  those  whom  they  represent  and  not  on  those  who  deal  with  them. 
There  must,  indeed,  be  power,  which,  if  formally  and  duly  exercised,  will  bind 
the  county  or  town.  No  bona  fdes  can  dispense  with  this  and  no  recital  can 
excuse  it.  Thus,  if  the  constitution  or  the  statute  should  peremptorily  prohibit 
a  municipal  body  from  loaning  its  credit  to  or  subscribing  for  stock  in  a  rail- 
road corporation,  a  subscription  or  a  loan  made  subsequently  to  the  passage  of 
the  act  would  give  no  right  against  the  county,  although  the  bond  should  recite 
that  there  was  such  authority,  and  the  purchaser  should  pay  full  value  in  the 
belief  of  its  truth.  There  is  no  difficulty  in  appreciating  the  distinction  stated; 
and  we  are  now  to  ascertain  whether  the  error  we  are  considering,  assuming  it 
to  be  one,  arises  from  an  irregularity  in  the  exercise  of  an  existing  power,  or 
whether  there  is  total  want  of  authority  to  act.  The  case  concedes  that  the 
question  of  subscription  to  the  stock  of  this  very  company  was  submitted  to 
the  voters  of  Daviess  county,  that  two-thirds  of  the  qualified  voters  of  that 
county  assented  to  the  making  of  that  subscription,  and  that  the  bonds,  the 
coupons  from  which  are  here  in  suit,  were  issued  pursuant  to  an  order  of 
the  county  court  of  Daviess  county,  made  under  authority  of  the  constitution 
and  general  statutes  of  the  state  of  Missouri.  After  admitting  that  it  made  a 
contract  with  this  company  to  take  its  stock,  and  not  with  some  other  company, 
and  that  the  contract  with  this  identical  company  was  authorized  with  the 
forms  and  solemnities  set  forth,  and  that  it  received,  and,  so  far  as  known,  has 
ever  since  held  and  enjoyed,  and  now  holds  and  enjoys,  the  profits  of  the  stock 
of  this  very  company  issued  for  such  bonds;  and  also  admitting  that  when  the 

bonds  were  so  issued  and  delivered  by  it,  the  incorporation  had  been  completed 
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in  form  and  detail  for  one  year, —  can  it  now  be  permitted  to  urge  as  a  defense 
that  such  company  was  not  a  legally  organized  corporation  when  the  electioa 
was  held,  and  did  not  become  such  until  after  that  period? 

The  Missouri  statute  already  quoted  shows  that  the  municipal  body,  in  re- 
gard to  its  privileges,  liabilities  and  responsibilities  as  a  taker  and  holder  of 
railroad  stock,  stands  like  an  individual  subscriber.  Its  eighteenth  section  is  as 
follows;  "Sec.  18.  Upon  the  making  of  such  subscription  by  any  county 
court,  city  or  town,  as  provided  for  in  the  previous  section,  such  county,  city  or 
town  shall  thereupon  become,  like  other  subscribers  to  such  stock,  entitled  to 
the  privileges  granted,  and  subject  to  the  liabilities  imposed,  by  this  chapter  or 
by  the  charter  of  the  company  in  which  such  subscriptions  shall  be  made ;  and 
in  order  to  raise  funds  to  pay  the  instalments  which  may  be  called  for  from 
time  to  time  by  the  board  of  directors  of  such  railroad,  it  shall  be  the  duty  of 
the  county  court,  or  city  council,  or  trustees  of  such  town  making  such  sub- 
criptions,  to  issue  their  bonds  or  levy  a  special  tax  upon  all  property  made  tax- 
able by  law  for  county  purposes,  and  upon  the  actual  capital  that  all  merchants 
and  grocers  and  other  business  men  may  have  invested  in  business  in  the  county, 
city  or  town  to  pay  such  instalments,  to  bo  kept  apart  from  other  funds,  and 
appropriated  to  no  other  purpose  than  the  pay^ment  of  such  subscription ;  but 
the  total  amount  of  tax  levied  for  railroad  purposes  in  one  year  in  any  county, 
city  or  town  shall  not  exceed  thirty  per  cent,  of  the  subscription  made  by  such 
county,  city  or  town." 

It  shows,  also,  that  it  devolved  upon  the  county  court,  subject  to  the  ques- 
tion of  power  before  stated,  to  determine  whether  a  subscription  had  been 
made,  and  to  raise  money  for  its  payment.  This  included  a  determination  of  the 
questions  whether  an  assent  had  been  given  by  the  voters,  and  whether  a  sub- 
scription had  in  fact  been  made  bv  the  countv  court.  It  did  determine  both  of 
these  questions  in  the  affirmative,  and  so  certified  in  the  bonds  issued  by  the 
same  authority,  and  which  are  now  in  suit.  Under  these  circumstances,  the  au- 
thorities in  this  court  and  in  the  state  of  Missouri  hold  that  the  decision  of  the 
voters  and  the  action  of  the  county  court  in  issuing  the  bonds  in  question,  and 
their  subsequent  action  in  receiving  and  retaining  their  benefits,  gave  validity 
to  the  bonds,  and  that  they  are  now  to  be  taken  as  valid  instruments.  Among 
these  authorities  are  the  following:  Town  of  Coloma  v.  Eaves,  92  U.  S.,  484, 
491  (§§  1419-20,  infra);  County  of  Randolph  v.  Post,  93  id.,  502  (§§  915-917, 
supra) ;  County  of  Leavenworth  v.  Barnes,  94  id.,  70  (§§  102-4-26,  aupra) ;  Com- 
missioners of  Douglass  County  v.  BoUes,  id.,  104  (§§  1435-38,  infra) ;  Commis- 
sioners of  Johnson  County  v.  Thayer,  id.,  631  (§§  1030-36,  supra) ;  County  of 
Cass  V.  Johnston,  95  id.,  360  (§§  901-904,  supra);  City  of  St.  Louis  v.  Shields, 
62  Mo.,  247;  Smith  v.  Clark  County,  64  id.,  58,  81. 

§  1373.  The  perfection  of  a  railroad  corporation  hef ore  the  issuance  of  the 
bonds  renders  that  issuance  valid  under  the  statute  of  Missouri.  Case  dis- 
tinguished. 

These  authorities  show  that  if  the  county  had  made  a  contract  with  the  rail- 
road company  in  April,  1868,  it  would  not  have  been  permitted,  under  the  cir- 
cumstances stated,  to  deny  it.  But  here  was  no  contract.  It  was  a  simple 
indication  of  the  pleasure  or  wish  of  the  voters  of  the  county  that  aid  should 
be  furnished  to  this  railroad.  The  statute  was  intended  as  a  guard  against 
hasty  action  in  this  respect,  and  makes  no  requisition  that  the  corporation 
shall  be  so  perfected  that  a  quo  warranto  could  not  reach  it.  If  assent  is  given 
to  a  specified  aid  to  a  railroad  named,  we  are  of  the  opinion  that  a  perfection 

678 


NEGOTIABILITY;  BONA  FIDE  HOLDER.  §1878. 

of  the  corporation  before  the  sabscription  is  made  and  the  bonds  issaed  is  a 
compliance  with  the  statute.  Ruby  v.  Shain,  51  Mo.,  207,  is  cited  to  the  con- 
trary. There  are  several  reasons  why  that  case  does  not  control  the  one  we  are 
considering. 

1.  The  question  of  the  legality  of  the  subscription  was  never  properly  reached* 
Whether  the  tax  which  was  levied  to  pay  the  county  subscription  for  stock  was 
legal  or  illegal,  it  was  certain  that  the  collector,  who  had  a  warrant  for  its  col- 
lection valid  on  its  face,  and  who  was  the  defendant  in  that  suit,  was  not  liable 
for  enforcing  it.^  That  an  officer  in  such  case  is  protected  by  his  writ,  and  that 
to  protect  himself  he  need  not  even  produce  the  evidence  of  a  judgment,  was 
held  as  long  ago  as  in  Holmes  v.  Kewcaster,  12  Johns.  (N.  Y.),  395,  and  has 
been  so  held  from  that  time  to  the  present.  Such,  too,  is  the  express  holding 
of  the  court  in  Kuby  v.  Shain,  and  an  examination  of  the  merits  of  the  case  was 
unnecessary. 

2.  It  differed  from  the  present  case  in  the  fact  that  not  only  the  township 
vote  of  assent,  but  the  subscription  to  the  stock  and  the  issuing  of  the  bonds, 
all  occurred  before  the  orgariization  of  the  company.  The  vote  was  taken  in 
June,  1869,  the  subscription  ordered  and  the  bonds  issued  on  the  9th  of  Novem- 
ber, 1869,  while  the  articles  of  association  were  executed  on  the  10th,  and  filed 
with  the  secretary  of  state  on  the  12th  of  the  same  month  and  year.  In  the 
present  case,  the  election  was  held  April  7, 1S68,  the  articles  were  filed  July  14, 
1868,  the  subscription  made  and  the  bonds  dated  July  1,  1869.  The  organiza- 
tion was  complete  for  a  year  before  the  subscription  was  made. 

3.  In  that  case  the  subscription  was  needed  to  complete  the  organization* 
In  this  case  it  was  not.  The  court,  in  Kuby  v.  Shain,  say,  ^'  that  it  is  not 
intended  that  counties,  cities  or  towns  shall,  by  their  subscription,  form  the 
basis  on  which  a  future  corporation  is  to  be  erected,  a  nucleus  around  which  aid 
is  to  be  gathered  from  other  quarters,  to  construct  roads,  but  that  they  may,  by 
their  subscriptions  or  loans,  aid  corporations  already  in  existence."  There  is  a 
broad  difference  between  the  cases  where  the  subscription  is  actually  made  and 
the  bonds  are  issued  in  fact  after  the  corporation  is  complete,  and  where  these 
things  are  done  while  the  corporation  remains  incomplete. 

Upon  the  whole  matter,  we  are  of  the  opinion  that  the  case  was  well  decided* 
The  first  question  certified  is  answered  in  the  affirmative,  and  as  that  disposes 
of  the  entire  controversy,  no  attention  need  be  given  to  the  second  question. 

Judgment  affirmed. 

TOWN  OF  WEYAUWEGA  v.  AYLING. 
(9  Otto,  112-119.    1878.) 

Ebbob  to  U-  S.  Circuit  Court,  Eastern  District  of  Wisconsin. 

Statement  of  Facts. —  The  bonds  in  this  case  were  issued  under  a  statute  of 
Wisconsin  of  1869,  which  made  it  the  duty  of  the  proper  officers  of  the  town  to 
pay  and  deliver  to  the  railroad  company  the  bonds  voted,  and  designating  the 
chairman  of  the  board  of  supervisors  and  the  town  clerk  as  the  proper  officers. 
It  appeared  that  the  bonds  were  delivered,  and  came  into  the  hands  of  the  com- 
plainant before  maturity  and  in  good  faith.  The  judges  were  divided  in  opin- 
ion on  the  following  points:  (1)  Whether  the  town  was  estopped  to  show  the 
trae  date  of  the  signing  of  the  bonds.  (2)  Whether  the  bonds  were  valid  under 
the  circumstances.  (3)  Whether  the  recital  on  the  face  of  the  bonds  as  to  the 
date  of  the  signing  estops  the  town  from  showing  the  true  date,  and  that  Yerke 
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was  not  the  clerk;  and  if  not,  whether  the  bonds  are  invalid  in  the  hands  of  & 
bona  fide  holder. 

§  1374.  A  towfi  having  issiied  its  bonds  under  autJioriby  of  law  is  estopped 
from  denying  that  they  were  signed  on  the  day  of  their  da;te. 

Opinion  by  Watte,  C.  J. 

The  first  question  certified  in  this  case  is  answered  in  the  affirmative.  The 
legal  voters  of  the  town,  by  a  vote  duly  taken  pursuant  to  statutory  authority 
for  that  purpose,  directed  the  issue  of  the  negotiable  bonds  in  controversy. 
As.  soon  as  this  vote  was  given,  it  became  the  duty  of  the  chairman  of  the 
board  of  supervisors  and  the  clerk  of  the  town  to  cause  the  bonds  to  be  made 
out  and  delivered  to  the  railroad  company.  Such  was  the  requirement  of  the 
statute  under  which  the  vote  of  the  town  was  taken.  The  designated  officers- 
had  no  discretion  in  the  premises. 

After  the  vote  an  appropriate  form  of  bond  and  coupons  was  lithographed 
and  printed,  with  blanks  in  the  bond  for  the  signatures  of  the  chairman  and 
clerk.    As  printed,  the  bonds  bore  date  June  1,  1871.    At  that  time  Fenelon 
was  chairman  and  Yerke  clerk.    The  signatures  of  these  officers  were  litho- 
graphed and  printed  on  the  coupons.    Before  the  bonds  were  actually  signed 
by  Yerke,  he  had  resigned  his  office  and  moved  out  of  the  town.    Another 
clerk  had  been  appointed  and  qualified  in  his  place.    Apparently  to  save  the 
expense  of  a  new  lithograph  and  another  printing  of  the  bonds,  Yerke,  after 
going  out  of  office,  affixed  his  signature  to  those  which  ,had  been  printed. 
These  bonds  so  signed  by  Yerke  and  by  Fenelon,  who  actually  was  chairman 
at  the  time,  were  taken  by  Fenelon  and  delivered  to  the  railroad  company. 
This  having  been  done,  Ayling,  the  defendant  in  error,  purchased  the  bonds  to 
which  the  coupons  sued  on  w6re  attached,  and  paid  their  full  value  without  no- 
tice of  any  claim  of  defense  to  their  due  execution.    Under  these  circum- 
stances, we  think  the  town  is  estopped  from  proving  that  Yerke  in  fact  signed 
the  bonds  after  he  went  out  of  office.     If  Ayling  had  put  himself  on  inquiry 
when  he  made  his  purchase  he  would  have  found,  1,  that  the  town  had  author- 
ity to  vote  the  bonds ;  2,  that  the  necessary  vote  had  been  given ;  3,  that  at 
the  date  of  the  bonds  Yerke  was  clerk  and  Fenelon  chairman;  4,  that  their 
signatures  were  genuine;  and  5,  that  the  bonds  had  actually  been  delivered  to 
the  railroad  company  by  Fenelon,  who  was  at  the  time  chairman.     If  a  bank 
puts  out  a  note  for  circulation  bearing  the  signature  of  one  who  was  in  fact 
president  of  the  bank  when  the  note  bore  date,  no  one  will  pretend  that  it 
could  be  shown  as  a  defense  to  the  note  when  sued  upon  by  a  bona  fide  holder, 
that  the  signature  of  the  person  purporting  to  be  president  was  affixed  after  he 
went  out  of  office.     So  if  one  puts  out  a  note  purporting  to  be  signed  by  him- 
self, but  which  was  in  fact  signed  by  another  having  at  the  time  no  authority 
from  him,  he  cannot  prove  the  forgery  or  want  of  authority  in  the  signer  as- 
against  a  bona  fide  holder.     The  reason  is  obvious.     The  bank  by  issuing  the 
note,  and  the  individual  by  delivering  the  paper  which  purported  to  be  his  obli- 
gation, adopted  what  they  thus  put  out  as  their  own,  and  became  bound  ac- 
cordingly. 

The  same  principle  applies  in  this  case.  There  is  no  pretense  that  the  obli- 
gation of  these  bonds  is  other  or  different  from  that  authorized  by  the  voters. 
So  far  as  the  record  shows,  the  town  has  received  and  retains  the  consideration 
for  which  they  were  voted.  No  bad  faith  is  imputed  to  any  one.  It  is  true 
the  chairman  alone  made  the  actual  delivery  to  the  railroad  company ;  but  the 

presumption  is  that  what  he  did  was  assented  to  by  the  clerk  in  office  at  the 
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time.  Certainly  it  coold  not  have  been  contemplated  that,  to  make  a  binding 
obligation,  both  the  chairman  and  clerk  must  have  been  present  when  the  de- 
livery to  the  railroad  company  was  made;  and  as  the  presumption  always  is, 
in  the  absence  of  anything  to  the  contrary,  that  a  public  officer  while  acting  in 
his  official  capacity  is  performing  his  duty,  it  must  be  assumed  for  all  the  pur> 
poses  of  this  case  that  the  bonds  were  delivered  to  the  railroad  company  by 
the  chairman  with  the  assent  of  the  clerk,  and,  therefore,  that  they  were  is- 
sued as  negotiable  instruments  by  the  proper  officers  of  the  town.  If  the  fact 
was  otherwise,  it  was  incumbent  on  the  town  to  make  the  necessary  proof. 

It  is  unnecessary  to  answer  any  of  the  other  questions  certified,  further  than 
has  already  been  done.    The  answer  to  the  first  question  is  decisive  of  the  case. 

Jvdgment  c^ffirmed. 

POMPTON  V.  COOPER  UNION. 
(11  Otto,  19^-204.    1879.) 

fdSROB  to  IT.  6.  Circuit  Court,  District  of  New  Jersey. 

Opinion  by  Mb.  Jcsticb  Swayne. 

8tatbbce29t  of  Facts. —  This  is  a  controversy  touching  the  validity  of  certain 
monicipal  hoods  issued  by  the  inhabitants  of  the  township  of  Pompton,  in  the 
county  of  Passaic,  N.  J.,  which  came  into  the  hands  of  The  Cooper  Union  for 
the  Advancement  of  Sci^ice  and  Art.  The  latter  brought  sliit  on  them,  and 
recovered  judgment.  The  case  was  then  removed  here.  There  is  no  conflict 
as  to  the  facts.  The  questions  to  be  considered  all  involve  the  effect  of  the 
facts  as  matter  of  law  upon  the  rights  of  the  parties. 

The  Montclair  Bailway  Company  was  incorporated  by  an  act  of  the  legisla- 
ture of  New  Jersey,  approved  March  18,  1867.  The  sixth  section  authorized 
the  oompany  to  construct  a  railway  from  the  village  of  Montdair,  in  the  town- 
ship of  Bloomfield,  to  the  Hudson  river,  at  one  or  the  other  of  certain  desig- 
nated points,  and  also  to  attach  a  branch  to  the  main  stem  in  the  township 
named,  and  ^^to  extend  the  said  railway  into  the  townships  of  Caldwell  and 
Wayne." 

Section  1  of  an  act  approved  April  9, 1868,  provided  that,  on  the  application 
in  writing  of  twelve  freeholders,  residents  of  any  township,  town  or  city 
^^  along  the  routes  of  the  Montdair  Railway  Company,  or  at  the  termini 
thereof,"  except  the  township  of  Bloomfield,  it  should  be  the  duty  of  tha 
circuit  judge  of  the  county,  within  ten  days  after  receiving  the  application, 
to  appoint  three  freeholders,  residents  of  such  township,  town  or  city,  to  be 
commissioners  to  carry  into  effect  the  provisions  of  the  act.  They  were  to 
hold  their  offices  five  years,  and  until  their  successors  were  appointed.  The 
third  and  fourth  sections  of  the  act  are  also  necessary  to  be  considered.  Their 
provisions  may  be  thus  summarized  and  sufficiently  presented  for  the  purposes 
of  this  opinion.  The  commissioners  were  authorized  to  borrow  money,  not 
exceeding  in  amount  twenty  per  cent,  of  the  valuation  of  the  real  estate  in  such 
township,  town  or  city,  according  to  the  assessment  rolls,  at  a  rate  of  interest 
not  exceeding  seven  per  cent,  per  annum,  to  be  paid  half-yearly,  and  to  execute 
under  their  hands  and  seals  bonds  therefor  in  such  sums,  and  payable  at  such 
times  and  places,  as  they  might  deem  proper;  but  no  bonds  were  to  be  issued, 
or  debt  contracted,  until  the  written  consent  of  those  owning  at  least  two- 
thirds  of  the  real  estate  of  the  township,  town  or  city  on  the  assessment  roll, 

aooording  to  the  valuation  on  such  roll,  should  have  been  obtained.     The 
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consent  was  to  state  the  amount  of  money  to  be  borrowed,  and  that  the  fund 
was  to  be  invested  in  the  bonds  of  the  railway  company.    The  signatures  of 
those  consenting  were  to  be  proved  by  the  oath  of  one  or  more  of  the  commis- 
sioners.    The  valuation  of  the  property  owned  and  represented  was  to  be 
proved  by  the  affidavit  of  the  assessor.     The  consent  and  afiSdavit  were  to  be 
filed  in  the  office  of  the  clerk  of  the  proper  locality.     The  commissioners  were 
authorized  to  sell  the  bonds  as  they  might  think  proper,  but  not  for  less  than 
par.     The  proceeds  were  to  be  invested  in  the  bonds  of  the  railway  company 
issued  for  the  purpose  of  building  and  equipping  the  road,  and  not  otherwise. 
The  commissioners  were  to  subscribe  for  the  purchase  of  bonds  to  the  amount 
they  were  authorized  to  borrow.    By  the  first  section  of  the  supplementary  act 
of  March  16,  1869,  the  railway  company  was  authorized  to  extend  the  road 
from  any  point  upon  it  to  any  point  in  the  township  of  West  Milford.    By  the 
fourth  section  it  was  provided  that  the  operation  of  the  last-named  prior  act 
should  not  be  extended  to  any  township,  town  or  city  through  or  to  which  the 
road  was  not  authorized  to  be  extended  before  the  passage  of  this  act.     On  the 
6th  of  July,  1868,  the  proper  previous  steps  having  been  taken,  the  judge  ap- 
pointed the  commissioners  for  Pompton  township.     On  the  4th  of  May,  1870, 
the  commissioners  issued  bonds  to  the  amount  of  $100,000,  all  of  which  subse- 
quently came  into  the  hands  of  the  defendant  in  error.     When  the  bonds  were 
disposed  of  by  the  commissioners  no  route  of  the  road  west  of  Montclair  had 
been  surveyed,  but  it  was  distinctly  proved  on  the  trial  that  the  southeast 
]ine  of  Pompton  was  then  the  contemplated  and  intended  southwestern  ter- 
minus.    On  the  6th  of  April,  1870,  a  survey  was  filed  which  commenced  at 
that  village  and  extended  to  a  point  between  Mead^s  basin  and  the  Pequannock 
river,  in  the  southern  part  of  Wayne  township.     On  the  following  9th  of  June 
another  survey  was  filed,  which  began  at  the  terminus  last  mentioned,  crossed 
the  line  between  Wayne  and  Pequannock  townships,  then  proceeded  to  the 
line  between  Pequannock  and  Pompton  (the  latter  being  a  parallelogram),  and 
after  traversing  Pompton  diagonally  about  two-thirds  of  its  length,  crossed  its 
west  line  into  West  Milford  and  thence  proceeded  in  that  township  to  the  bound- 
ary line  between  New  Jersey  and  New  York.     This  line  was  finally  adopted 
and  the  road  was  built  accordingly.    Thus,  though  Pompton  did  not  get  a  ter- 
minus on  its  southeast  line,  as  originally  contemplated,  it  got  for  the  same  con* 
sideration  the  length  of  the  road  within  its  territory  and  the  extension  beyond 
its  limits.     The  change  was  obviously  beneficial  to  the  township.     No  ground 
is  disclosed  for  the  slightest  imputation  of  bad  faith  against  any  one,  touching 
either  the  road  or  the  sale  of  the  bonds.     It  does  not  appear  that  the  township 
authorities  made  the  slightest  complaint.    Doubtless  all  believed  that  what  was 
done  was  best  for  all  concerned. 

According  to  the  record  the  defendant  in  error  is  clearly  a  bona  fide  bolder 
of  the  bonds.  Full  value  was  paid  for  them,  and  they  were  taken  underdae 
without  knowledge  or  notice  of  any  infirmity,  if  there  were  any,  belonging  to 
them.  The  learned  judge  who  tried  the  case  below  so  instructed  the  jury  and 
properly  withdrew  the  subject  from  their  consideration. 

It  is  objected  to  the  validity  of  the  bonds, —  1.  That  they  could  not  be  com- 
petently issued  until  the  route  of  the  road  had  been  surveyed  and  the  termini 
thus  fixed. 

2.  That  no  terminus  at  Pompton  was  ever  so  fixed  or  designated  as  to  be 
eflfectual.  3.  That,  when  the  route  of  the  road  was  changed  and  fixed  pur- 
suant to  the  act  amending  the  charter  of  the  company,  the  necessary  considera- 
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tion  for  the  bonds  became  in  a  vital  part  impossible  or  failed,  and  that  the 
bonds  were  thereupon  void.  These  several  points  may  well  be  grouped  and 
considered  together. 

§  1 3  7  5.  Where^  under  an  act  auihoHzinjg  municipal  bonds,  commissioners  are 
vested  with  a  discretion  as  to  their  sale^  the  decision  of  such  commissioners  is  con- 
cliisim. 

The  act  under  which  the  bonds  were  issued  must  be  regarded  in  the  light  of 
the  circumstances.  At  the  outset  it  is  material  to  note  that  the  power  of  the 
commissioners  was  hedged  about  by  checks,  limitations  and  safeguards,  with 
the  most  careful  elaboration.  Yet  it  is  nowhere  said  or  intimated  when  or 
under  what  circumstances  the  bonds  should  be  sold.  In  these  respects  there 
was  no  restriction.  The  discretion  of  those  who  were  empowered  and  directed 
to  make  the  sale  was  left  unfettered.  The  bonds  were  to  be  issued  to  aid  the 
company  to  complete  the  road.  Such  is  the  language  of  the  act.  Without  such 
help  the  road  might  not  be  begun,  or,  if  begun,  might  not  be  finished.  After 
the  work  was  done  assistance  would  not  be  needed.  Fraud  and  abandonment 
of  the  enterprise  were  possible  as  well  after  the  survey  was  definitely  made  as 
before.  Such  results  touching  a  work  in  the  hands  of  persons  of  known  good 
character  were  not  to  be  anticipated  and  could  hardly  occur.  The  commissioners 
being  constituted  the  sole  judges  as  to  the  points  mentioned  with  reference  to 
parting  with  the  bonds,  their  decision  was  conclusitre.  There  could  be  no  appeal 
and  no  review.  It  was  a  matter  with  which  a  bona  fide  purchaser  had  noth- 
ing to  do.  The  phrases  "along  the  route,"  "  or  at  the  termini,"  have  a  mean- 
ing as  plain  and  clear  as  that  of  any  other  terms  the  law-makers  could  have 
employed.  It  was  expressly  declared  that  the  road  might  go  "  into  "  the  town- 
ship of  Wayne  —  which  meant  to  any  part  of  it, —  and  it  was  intended  that  it 
should  stop  at  the  line  between  Wayne  and  Pompton.  There  the  two  territo- 
ries came  in  contact.  The  boundary  of  one  was  the  boundary  of  the  other, 
and  to  stop  at  that  line  made  Pompton  one  of  the  termini  of  the  road.  This 
brought  the  case  within  the  category  expressly  defined  by  the  statute,  and  jus- 
tified the  action  of  the  commissioners. 

§  1376.  That  a  town  is  "  along  the  route^'^  and  not  a  terminus^  does  not  im- 
jpair  the  validity  of  its  bonds  in  the  hamds  of  a  bona  fide  holder. 

That  the  terminus  was  potential  and  contemplated  was  sufficient.  It  was 
not  required  to  be  fixed  or  unalterable.  We  hold,  therefore,  that  the  bonds 
were  rightfully  issued.  That  under  the  act  amending  the  charter,  Pompton, 
instead  of  being  a  terminal  township,  became  thereafter  a  township  "along  the 
route"  of  the  road,  cannot  affect  the  previously  vested  rights  of  a  bona  fide 
transferee  of  the  securities.  It  would  be  a  singular  result  if  a  larger  and  better 
consideration  than  was  contemplated  when  the  bonds  were  issued  should  be 
held  to  destroy  their  validity.  There  was  in  effect  an  exchange  of  obligations 
between  the  company  and  the  township,  but  the  motive  and  object  of  the  latter 
i^as  the  benefit  expected  to  accrue  from  the  road. 

There  are  several  things  which  go  strongly  to  sustain  the  construction  and 
effect  we  have  given  to  the  act  of  1S68.  The  coupons  for  the  half-yearly  inter- 
est upon  the  township  bonds,  and  those  for  the  half-yearly  interest  upon  the 
railroad  bonds  belonging  to  the  township,  were  paid  to  the  respective  holders 
to  November  1,  1872,  inclusive.  Up  to  that  time  it  does  not  appear  that  the 
validity  of  the  township  bonds  was  questioned  by  any  one.  There  seems  to 
have  been  entire  acquiescence  on  the  part  of  all  concerned,  including  the  town- 
ship authorities.     By  the  fourth  section  of  the  act  of  1869  the  legislature  de- 

688 


81876.  BONDS  — CORPORATE  SECURITIES. 

clared  in  effect  that  the  authorized  and  not  the  acttuil  roates  were  those 
intended  by  the  bonding  act  of  1868.  By  the  first  section  of  the  act  of  1874: 
the  office  of  the  commissioners  of  Pompton  township  was  abolished,  and  their 
duties  were  devolved  upon  the  township  committee.  One  of  those  duties  was 
to  provide  the  necessary  funds  in  the  ways  prescribed,,  and  to  pay  the  interest 
upon  the  bonds  involved  in  this  controversy. 

In  cases  like  this,  legislative  ratification  is  the  equivalent  of  original  author- 
ity, and  what  is  clearly  implied  in  a  statute  is  as  effectual  as  what  is  expressed. 
1  Dillon,  Mun.  Corp.,  sec.  46;  United  States  v.  Babbit,  1  Black,  55.  Whether 
this  statute  was  a  ratification  of  the  sale  of  the  bonds  as  made,  if  such  ratifica- 
tion were  needed,  is  a  point  which  the  view  we  take  of  the  case^  renders  it  un- 
necessary to  consider.  It  was  certainly  a  clear  recognition  of  Pompton  as  one 
of  the  townships  authorized  to  issue  bonds  in  aid  of  the  railroad  company — & 
legislative  construction  entitled  to  great  respect.  The  bonds  of  the  railroad 
company  held  by  the  commissioners  are  still  in  the  hands  of  the  township.  It 
does  not  appear  that  there  has  been  any  oSev  to  return  them.  In  Cloonty  of 
Scotland  v.  Thomas,  d4  U.  S.,  682  (§§  1210-14,  supra\  the  county  was  aatJior- 
ized  to  issue  bonds  in  aid  of  the  construction  of  a  railroad  authorized  to  be 
built  by  the  Alexandria  &  Bloomfield  Kailroad  Company,  a  Missouri  corporar 
tion.  Pursuant  to  law,  that  company  became  consolidated  with  an  Iowa  cor- 
poration bearing  the  name'  of  the  Iowa  &  Southern  Railway  Company, 
whereby  an  important  elongation  of  the  road  originally  authorized  was  secured. 
The  combined  corporations  took  the  name  of  the  Missouri,  Iowa  &  Nebraska 
Railway  Company.  The  bonds  were  issued  to  that  company.  This  court  held 
them  to  be  valid.  It  was  said,  in  effect,  that  this  conclusion  was  the  result  of 
''  a  broad  and  general  view  "  of  the  facts  of  the  case. 

In  County  of  Callaway  v.  Foster,  93  id.,  567  (§§  876-878,  suproi)^  a  statute 
authorizing  the  stock  of  a  railroad  company  to  be  subscribed  for,  and  bonds  to 
provide  the  means  of  paying  for  it  to  be  issued  and  sold  ^^  by  the  county  court 
of  any  county  in  which  any  part  of  said  railroad  may  be.^^  The  stock  was 
subscribed  and  the  bonds  were  issued  and  sold  before  the  route  of  the  road 
was  surveyed  or  located.  In  construing  the  phrase  "  ?nay  5^,"  this  court  said : 
^^ May  he  whsLtt  This  expression  is  incomplete,  and  is  to  be  construed  with 
reference  to  the  subject  matter.  If  used  in  a  statute  where  a  road  already 
built  was  the  subject  matter,  it  would  refer  to  the  presence  or  existence  there 
of  the  road.  •  •  •  But  when  used  in  reference  to  a  railroad  not  yet  built,  not 
located  or  surveyed,  and,  indeed,  not  yet  organized,  it  must  have  quite  a  different 
meaning."  "Upon  any  reasonable  construction  it  embraces  Callaway,  which 
was  one  of  the  pomble  aiteSy  and  a  site  ultimately  occupied  in  fact."  The  bonds 
were  sustained. 

In  County  of  Eay  v.  Vansycle,  96  id.,  675  (§§  1190-93,  s^ipra)^  the  facts  were  as 
follows:  In  1860,  Ray  county,  in  Missouri,  under  authority  conferred  by  a 
statute,  and  the  sanction  of  its  legal  voters,  subscribed  by  its  county  court  for 
the  stock  of  railroad  company  A.,  and  agreed  to  issue  its  bonds  in  payment. 
Under  an  act  passed  in  1864,  and  pursuant  to  a  popular  vote  of  the  county,  com- 
pany A.  transferred  all  its  rights,  privileges,  property  and  effects  to  company  B. 
By  an  agreement  between  companies  B.  and  C.  and  the  county  court,  the  sub- 
scription  of  the  county  for  the  stock  of  A.  was  released,  and  in  consideration 
of  the  release  the  county  court  subscribed  for  the  same  amount  of  the  stock  of 
C,  and  issued  its  bonds  in  payment.     By  this  arrangement  the  county  secured 

increased  railroad  facilities,  and  it  still  held  the  certificates  of  stock.    There  had 
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been  no  offer  to  retarn  them.  The  county  paid  the  interest  on  its  bonds  con- 
tinnoasly  for  five  years.  It  then  repndiated.  It  was  held  by  this  court,  1. 
That  B.  was  entitled  to  the  bonds  of  the  county  by  reason  of  the  first  subscrip- 
tion. 2.  That  as  against  a  hona  fide  holder  it  could  not  be  objected  that  the 
qualified  voters  had  not  assented  to  the  subscription  to  C.  3.  That  the  tax- 
payers were  concluded  by  the  act  of  the  county  court  and  by  their  failure  to 
take  action,  if  it  could  have  availed  them,  to  prevent  the  transfer  from  one 
company  to  the  other.  In  County  of  Schuyler  v.  Thomas,  98  U.  S.,  169,  County 
of  Callaway  v.  Foster,  and  County  of  Scotland  v,  Thomas,  were  cited  and 
strongly  approved.  The  analogies  of  all  these  cases  to  the  one  in  hand  are  too 
obvious  to  need  comment.  If  any  error  or  wrong  was  committed  in  issuing 
these  bonds,  it  was  the  act  of  the  agents  of  the  plaintiffs  in  error.  Where  one 
of  two  innocent  persons  must  suffer  a  loss,  and  one  of  them  has  contributed  to 
produce  it,  the  law  throws  the  burden  upon  him  and  not  upon  the  other  party. 
Hearn  v.  Nichols,  1  Salk.,  289 ;  Merchants'  Bank  v.  State  Bank,  10  Wall.,  604. 
The  bonds  in  question  recite  on  their  face  that  they  were  issued  ^<  in  pursuance 
of  an  act  of  the  legislature  of  New  Jersey,  approved  April  9, 1868,  entitled  <  An 
act  to  authorize  certain  townships,  towns  and  cities  to  issue  bonds,  and  to  take 
the  bonds  of  the  Montclair  Bail  way  Company.'  "  In  Orleans  v.  Piatt,  99  TJ.  S., 
676  (§§  1363-66,  supra),  this  court  said :  ''  The  bonds  in  question  have  all  the 
properties  of  commercial  paper,  and  in  the  view  of  the  law  they  belong  to  thai 
•category.  Murray  v.  Lardner,  2  Wall.,  110  (§§  1840-42,  supra).  This  oourt 
has  uniformly  held,  when  the  question  has  been  presented,  that  where  a  cor* 
poration  has  lawful  power  to  issue  such  securities  and  does  so,  the  bona  fide 
holder  has  a  right  to  presume  the  power  was  properly  exercised,  and  is  not 
bound  to  look  beyond  the  question  of  its  existence.  Where  the  bonds  on  their 
face  recite  the  circumstances  which  bring  them  within  the  power,  the  corpora-*' 
tian  is  estopped  to  deny  the  truth  of  the  recital.  Mercer  County  v.  Hacket,  1 
id.,  83  (§§  1409-12,  infra);  San  Antonio  v.  Mehaffy,  96  U.  S.,  312;  County  of 
Moultrie  v.  Savings  Bank,  92^  id.,  681  (§§  872-876,  supra)]  Moran  v.  Commis- 
sioners of  Miami  County,  2  Black,  722  (§§  1439-42,  infra);  Enox  v.  Aspinwall, 
21  How.,  539  (§§  1418-18,  infra);  Royal  British  Bank  v.  Turquand,  6  Ell.  A  Bl., 
825."  These  rules  are  the  settled  law  of  this  court,  and  they  are  decisive  of 
the  case  in  hand.  The  constitutional  objection  was  not  taken  in  the  oourt  below ; 
bat  aside  from  this,  we  are  of  opinion  that  it  is  without  validity.  It  would 
be  supererogatory  to  discuss  the  minor  points  set  forth  in  the  assignment  of 
orrors  to  which  we  have  not  specifically  adverted.    They  are  all  covered  and 

oodduded  by  what  we  have  said. 

Judgment  qfirmed. 
JirsTioES  Field  and  Bbadlet  dissent. 

Cmr  OF  LEXINGTON  r.  BUTLER. 

(14  Wallace,  38^297.    1871.) 

Opinion  by  Mb.  Justice  Cliffobd. 

Statement  of  Facts. —  Subscription  to  the  stock  of  the  Lexington  &  Big 
Sandy  Bailroad  Company  was  made  by  the  corporation  defendants  to  the 
amoant  of  $150,000,  and  on  the  15th  of  October,  1853,  they,  as  the  municipal 
•corporation  of  Lexington,  issued  one  hundred  and  fifty  bonds,  each  for  $1,000, 
.sealed  with  the  corporate  seal  and  signed  by  the  mayor  and  clerk  of  the  oorpo- 
xation.    By  the  terms  of  the  bonds,  they  are  payable  to  the  railroad  company. 
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or  order,  at  the  Bank  of  America,  in  thirty  years  from  date,  with  interest 
semi-annually,  at  the  rate  of  six  per  centum  per  annum,  also  payable  at  the 
same  bank  in  the  city  of  New  York.  Interest  warrants  were  annexed  to  each 
bond,  whereby  the  municipal  corporation  undertook  and  promised  to  pay  to 
bearer  the  several  instalments  of  interest  provided  in  the  bonds  as  the  same 
matured  and  became  payable.  Pursuant  to  that  arrangement,  the  railroad 
company  became  the  lawful  owners  and  holders  of  the  whole  of  those  bonds, 
and  they,  as  such  holders  and  owners,  indorsed  the  bonds  in  blank  and  trans- 
ferred the  same  to  divers  persons  or  corporationa  as  the  means  of  borrowing 
money  to  construct  their  railroad,  and  the  plaintiff  in  that  way,  as  he  alleges^ 
became  the  purchaser  and  owner  of  four  of  those  bonds  with  the  unpaid  in- 
terest warrants  annexed.  Payment  of  the  interest  being  refused,  the  plaintiff 
instituted  the  present  suit  in  the  state  court  to  recover  the  amount  of  the  in- 
terest overdue,  as  more  fully  appears  in  the  petition  or  declaration  filed  in  the 
state  court  where  the  suit  was  commenced.  Service  was  made  and  the  de* 
fendants  appeared,  and,  on  their  motion,  the  cause  was  continued.  Subse- 
quently the  plaintiff  filed  a  petition  and.  affidavit  for  the  removal  of  the  cause 
into  the  circuit  court  of  the  United  States  for  trial,  alleging,  as  the  ground  of 
the  application,  that  he  had  reason  to  believe,  an(l  did  believe,  that  from  preju- 
dice and  local  influence  he  would  not  be  able  to  obtain  justice  in  the  state 
court,  and  the  applicant,  having  given  bond  as  required  by  law,  the  cause  was 
removed  into  the  circuit  court  of  the  United  States  for  that  district.  14 
Stats,  at  Large,  559. 
Two  special  pleas  were  filed  by  the  defendants  in  bar  of  the  action : 
I.  That  they  were  not  liable  to  pay  either  the  bonds  or  the  interest  on  the 
same,  because  the  conditions  precedent  to  the  right  of  the  corporation  to  sub- 
scribe for  the  stock  of  the  railroad  company  and  to  issue  the  bonds  were  never 
fulfilled ;  that  the  conditions  annexed  to  the  right,  as  enacted  by  the  legisla- 
ture, were  that  the  proposition  to  subscribe  should  be  submitted  to  the  quali- 
fied voters  of  the  corporation,  and  that  it  should  be  approved  by  a  majority  of 
the  persons  voting  on  the  question;  that  three  conditions  were  embodied  in  the 
proposition  as  submitted  to  the  voters,  as  specifically  set  forth  in  the  plea;  that 
the  proposition,  as  submitted,  did  not  authorize  a  subscription  unless  a  million 
of  dollars  were  previously  subscribed  by  other  parties;, that  other  parties  not 
having  subscribed  that  amount  the  authorities  of  the  corporation  refused  to 
make  the  subscription,  and  that  the  state  court,  on  the  application  of  the  rail- 
road company,  issued  a  mandamua  and  compelled  the  authorities  of  the  corpo- 
ration to  make  the  subscription  and  issue  the  bonds;  that  the  defendalits 
appealed  to  the  court  of  appeals,  where  the  judgment  of  the  subordinate  court 
was  reversed,  the  court  of  appeals  holding  that  the  corporation  had  no  au- 
thority to  subscribe  for  the  stock  or  to  issue  the  bonds  until  one  million  of 
dollars  had  been  subscribed  by  other  parties;  that  the  action  was  thereupon  re- 
docketed  and  a  rule  laid  upon  the  railroad  company  to  redeliver  the  bonds  to 
the  defendants  to  be  canceled;  that  the  railroad  company  in  the  meantime 
deposited  forty-eight  of  the  bonds  with  an  agent  with  directions  to  sell  the 
same  for  their  benefit;  that  before  the  bonds  were  negotiated  or  transferred 
they,  the  defendants,  obtained  an  injunction  and  an  order  of  court  that  the 
same  should  be  deposited  with  a  receiver  of  the  court  to  be  sold,  and  that  the 
proceeds  should  be  applied  under  the  order  of  the  court,  and  the  defend- 
ants allege  that  the  action  is  still  pending  and  that  the  order  of  the  court  was 

never  obeyed ;  that  the  bonds  described  in  the  declaration  are  a  portion  of 
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those  bonds,  and  that  the  plaintiff,  when  the  bonds  in  suit  were  transferred  to 
him,  well  knew  of  the  pendency  of  said  actions  and  of  the  judgments  and 
orders  therein,  and  that  the  ix>nds  bad  been  issued  under  and  by  virtue  of  said 
writ  of  mandamue. 

II.  That  the  cause  of  action  did  not  accrue  to  the  plaintiff  within  five  years 
next  before  the  action  was  commenced. 

To  the  first  special  plea  of  the  defendant  the  plaintiff  filed  a  replication,  in 
which  he  denied  that  he  had  any  knowledge,  notice  or  information  whatever, 
before  or  at  the  time  the  bonds  were  transferred  to  him,  of  the  pendency  of 
said  supposed  actions,  or  any  or  either  of  them,  or  of  the  supposed  judgments 
or  orders  in  those  actions,  or  that  said  bonds  had  been  issued  under  or  by  virtue 
of  the  said  writ  of  mandamiiSj  in  manner  and  form  as  the  defendants  have  al- 
leged, and  tendered  an  issue,  and  the  defendants  demurred  to  the  replication 
and  the  plaintiffs  joined  in  demurrer.  On  the  other  hand  the  plaintiffs  de* 
murred  to  the  second  plea  of  the  defendants  and  the  defendants  joined  in 
demurrer,  so  that  both  pleas  terminated  in  an  issue  of  law  for  the  decision  of 
the  court;  and  the  court  overruled  the  demurrer  of  the  defendants  to  the  repli* 
cation  of  the  plaintiff  and  sustained  the  demurrer  of  the  plaintiff  to  the  second 
plea  of  the  defendants,  and  gave  judgment  for  the  plaintiff  in  the  sum  of 
$3,630.06,  being  the  amount  of  the  debt  demanded  in  the  declaration.  Dissat- 
isfied with  the  judgment  of  the  court,  the  defendants  sued  out  a  writ  of  error, 
and  removed  the  cause  into  this  court. 

Three  errors  are  assigned  by  the  original  defendants :  (1)  That  the  court 
erred  in  rendering  judgment  for  the  plaintiff,  as  the  court  had  no  jurisdiction 
of  the  case.  (2)  That  the  court  erred  in  overruling  the  demurrer  of  the  de- 
fendants to  the  replication  of  the  plaintiff  filed  to  their  first  special  plea. 
(3)  That  the  court  erred  in  sustaining  the  demurrer  of  the  plaintiff  to  the  second 
plea  of  the  defendants. 

Jurisdiction  of  the  case  is  denied  by  the  defendants,  because,  as  they  insist, 
the  suit  is  founded  on  a  cause  of  action  which  could  not  properly  be  removed 
from  the  state  court  into  the  circuit  court,  where  the  judgment  was  rendered, 
but  the  objection  is  not  well  founded,  as  will  be  seen  by  reference  to  the 
twelfth  section  of  the  judiciary  act  and-  the  amendatory  act  under  which  the 
removal  in  this  case  was  inade.  Where  a-suit  is  commenced  in  any  state  court, 
in  which  there  is  a  controversy  between  a  citizen  of  the  state  in  which  the  suit 
is  brought  and  a  citizen  of  another  state,  and  the  matter  in  dispute  exceeds  the 
sum  of  $500,  exclusive  of  costs,  such  citizen  of  another  state,  whether  he  be 
plaintiff  or  defendant,  if  be  will  make  and  file  in  such  state  court  an  affidavit 
stating  that  be  has  reason  to  and  does  believe  that  from  prejudice  or  local  in- 
fluence be  will  not  be  able  to  obtain  justice  in  such  state  court,  may,  at  any 
time  before  the  final  hearing  or  trial  of  the  suit,  file  a  petition  in  such  state 
court  for  the  removal  of  the  suit  into  the  next  circuit  court  of  the  United 
States  to  be  held  in  the  district  where  the  suit  is  pending.  Authority  to  re- 
move such  a  suit  is  given  by  that  act  to  the  plaintiff  as  well  as  to  the  defend* 
ant,  but  the  further  provision  is  that  the  party  desiring  to  exercise  the  privilege 
must  offer  good  and  sufficient  surety  that  he  will  enter  in  such  court,  on  the 
first  day  of  its  session,  copies  of  all  process,  pleadings,  depositions,  testimony 
and  other  proceedings  in  said  suit,  and  that  he  will  do  such  other  appropriate 
acts  as  are  required  by  law  to  be  done  for  the  removal  of  a  suit  from  a  state 
court  into  a  federal  court.    14  Stat,  at  Large,  559. 

Evidence  that  the  plaintiff  complied  with  those  conditions,  it  is  conceded,  ia 
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exhibited  in  the  record,  but  the  precise  objection  is  that  the  cause  of  action  is 
not  one  cognizable  in  the  circuit  court  under  any  circumstances,  and  reference 
is  made  to  the  eleventh  section  of  the  judiciary  act  to  support  that  proposition. 
By  that  section  it  is  provided  that  no  district  or  circuit  court  shall  have  cogni- 
zance of  any  suit  to  recover  the  contents  of  any  promissory  note,  or  other 
choBe  in  action  in  favor  of  an  assignee,  unless  such  suit  might  have  been  prose- 
cuted in  such  court  to  recover  the  said  contents^  if  no  assignment  had  been 
made,  except  in  cases  of  foreign  bills  of  exchange. 

§  J  377«  Where  bonds  and  annexed  coupons  are  indorsed  to  hearer  hy  the  oriff- 
inal  obligees^  the  eleventh  section  of  the  judiciary  act  does  not  apply; 

All  of  the  bonds  were  made  payable  to  the  order  of  the  railroad  company, 
and  each  was  assigned  by  a  writing  on  the  back  of  the  instrument  to  bearer  by 
the  company,  and  the  payment  of  principal  and  interest  was  guarantied  by  the 
obligees  in  the  bond.  Neither  bonds  of  the  kind  nor  the  coupons  annexed, 
where  they  are  made  payable  to  bearer  or  are  indorsed  to  bearer  by  the  orig- 
inal obligees  or  payees,  are  regarded  as  falling  within  the  prohibition  of  the 
eleventh  section  of  the  judiciary  act,  as  they  pass  from  one  holder  to  another 
by  delivery  without  any  formal  assignment,  as  has  been  held  by  this  court  in 
several  cases,  to  which  reference  is  made  for  the  reasons  upon  which  the  rule  is 
founded.  White  v,  Vermont,  etc.,  R.  Co.,  21  How.,  576;  Thomson  v.  Lee 
County,  3  Wall.,  331  (§§  1669-72,  infra). 

§  1378*  Suits  rnay  be  removed  from  a  state  court  into  the  circuit  court  which 
eotdd  not  be  properly  commenced  in  t/ie  circuit  court 

Suppose,  however,  the  rule  is  otherwise,  still  the  objection  must  be  over- 
ruled, as  the  suit  was  not  originally  commenced  in  the  circuit  court.  Suits 
may  properly  be  removed  from  a  state  court  into  the  circuit  court  in  cases 
where  the  jurisdiction  of  the  circuit  court,  if  the  suit  had  been  originally  com- 
menced there,  could  not  have  been  sustained,  as  the  twelfth  section  of  the 
judiciary  act  does  not  contain  any  such  restriction  as  that  contained  in  the 
eleventh  section  of  the  act  defining  the  original  jurisdiction  of  the  circuit 
courts.  Since  the  decision  in  the  case  of  Bushnell  v.  Kennedy,  9  Wall.,  387,  all 
doubt  upon  the  subject  is  removed,  as  it  is  there  expressly  determined  that  the 
restriction  incorporated  in  the  eleventh  section  of  the  judiciary  act  has  no  ap- 
plication to  cases  removed  into  the  circuit  court  from  a  state  court,  and  it  is 
quite  clear  that  the  same  rule  must  be  applied  in  the  construction  of  the  subse- 
quent acts  of  congress  extending  that  privilege  to  other  suitors  not  embraced 
in  the  twelfth  section  of  the  judiciary  act.  1  Stats,  at  Large,  79.  Such  a 
privilege  was  extended  by  the  twelfth  section  of  the  judiciary  act  only  to  an 
alien  defendant,  and  to  a  defendant,  citizen  of  anoth^  state,  when  sued  by  a 
citizen  of  the  state  in  which  the  suit  is  brought;  but  the  privilege  was  much 
enlarged  by  subsequent  acts,  and  the  act  in  question  extends  it  to  a  plainti£F  as 
well  as  to  a  defendant,  where  the  controversy  is  between  a  citizen  of  the  state 
where  the  suit  is  brought  and  a  citizen  of  another  state,  if  the  matter  in  dis- 
pute exceeds  the  sum  of  $500,  exclusive  of  costs,  which  shows  that  the  juris- 
diction of  the  circuit  court  in  this  case  was  beyond  controversy. 

§  1379.  Circumstances  under  which  non-compliance  with  conditions  did  not 
vitiate  bonds  and  coupons  in  the  hands  of  bona  fide  holders, 

III.  Express  authority  to  subscribe  for  the  stock  of  the  railroad  company, 
and  to  issue  the  bonds  in  payment  for  the  same,  was  conferred  upon  the  corpo- 
ration defendants  by  the  twenty-eighth  section  of  the  act  incorporating  the 

railroad  company,  subject  to  the  conditions  therein  prescribed,  that  the  propo- 
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sition  to  subscribe  for  the  stock  should  be  submitted  to  the  qualified  voters  of 
the  corporation,  and  the  same  section  points  out  the  steps  to  be  pursued  by  the 
proper  authorities  to  take  the  sense  of  the  voters  upon  the  subject.  Authority 
viras  conferred  by  the  legislative  act  upon  the  corporation  defendants  to  issue 
bonds  to  the  amount  of  $150,000,  and  the  plea  alleges  that,  by  virtue  thereof, 
they  issued  one  hundred  and  fifty  bonds,  each  of  $1,000,  payable  in  thirty 
years  from  date,  with  coupons  or  interest  warrants  annexed  providing  for  the 
payment  of  the  interest  semi-annually  at  the  rate  of  six  per  centum  per  annum. 
They  bear  the  corporate  seal  of  the  city  and  are  signed  by  the  mayor^  and 
are  countersigned  by  the  clerk,  each  bond  containing  on  its  face  a  certifi- 
cate that  it  was  issued  in  part  payment  of  the  subscription  of  $150,000  by 
the  city  of  Lexington  to  the  capital  stock  of  the  railroad  company,  by  order 
of  the  mayor  and  council  of  said  city,  as  authorized  by  a  vote  of  the  peo- 
ple taken  in  pursuance  of  the  before-mentioned  act  of  the  general  assembly 
of  the  state.  Session  Acts  of  Ky.,  1852,  p.  786.  Issued  by  authority  of  law, 
as  the  bonds  purport  to  have  been,  and  being,  by  the  regular  indorsement 
thereof,  made  payable  to  bearer,  they  lawfully  circulated  from  holder  to  holder 
by  delivery,  and  the  plaintiff,  having  purchased  four  of  the  number  in  market 
overt,  became  the  lawful  indorsee  and  holder  of  the  same,  together  with  the 
coupons  annexed,  and,  the  interest  secured  by  the  coupons  being  unpaid,  he  in- 
stituted the  present  suit  to  recover  the  amount.  Evidently,  the  prima  facie 
presumption  in  such  a  case  is  that  the  holder  acquired  the  bonds  before  they 
were  due,  that  he  paid  a  valuable  consideration  for  the  same,  and  that  he  took 
them  without  notice  of  any  defect  which  would  render  the  instruments  invalid. 
Impliedly  the  plea  admits  that  the  bonds  were  purchased  before  they  were  due, 
and  that  the  plaintiff  paid  a  valuable  consideration  for  the  same;  but  the  de- 
fendants allege  that  he  took  the  same  with  notice  of  the  irregularities  in  issuing 
the  same,  as  set  forth  in  the  plea,  and  they  rely  on  those  allegations  as  a  com- 
plete defense  to  the  action ;  but  the  replication  traversed  the  averment  of  the 
notice  and  tendered  an  issue  to  the  country,  and  the  defendants,  by  demurring 
to  the  replication,  confessed  that  the  allegations  of  the  plea  in  that  behalf  were 
untrue,  and  that  the  plaintiff  was  the  bona  fide  holder  of  the  bonds  without  no- 
tice of  the  alleged  defects  in  the  inception  of  the  instruments. 

Coupons  attached  as  interest  warrants  to  bonds  for  the  payment  of  money, 
lawfully  issued  by  municipal  corporations,  as  well  as  the  bonds  to  which  they 
are  attached,  when  they  are  payable  to  order  and  are  indorsed  in  blank,  or  are 
made  payable  to  bearer,  are  transferable  by  delivery  and  are  subject  to  the  same 
rules  and  regulations,  so  far  as  respects  the  title  and  rights  of  the  holder,  as 
Begotiable  bills  of  exchange  and  promissory  notes.  Holders  of  such  instru- 
ments, if  the  same  are  indorsed  in  blank  or  are  payable  to  bearer,  are  as  effect- 
ually shielded  from  the  defense  of  prior  equities  between  original  parties,  if 
unknown  to  them  at  the  time  of  the  transfer,  as  the  holders  of  any  other  class 
of  negotiable  instruments.  Moran  v.  Miami  Co.,  2  Black,  722  (§§  1439-42, 
infra) ;  Mercer  County  v.  Hacket,  1  Wall.,  83  (§§  1409-12,  infra). 

%  1380.  Where  a  corporation  hoe  power  to  issue  negotiable  securities  a  bona 
fide  holder  may  presume  them  iseued  under  proper  circumManoes. 

Admitted,  as  it  is,  that  the  defendant  corporations  possessed  the  power  to 
subscribe  for  the  stock  and  to  issue  the  bonds,  it  is  clear  that  the  plaintiff  is 
entitled  to  recover  upon  the  merits,  as  the  repeated  decisions  of  this  court  have 
established  the  rule  that  when  a  corporation  has  power  under  any  circumstances 
to  issue  negotiable  secarities,  the  bona  fide  holder  has  a  right  to  presume  that 

VouIV— 44  689 


J1S81.  BONDS  — CORPORATE  SECURITIBa 

they  were  issued  under  the  circumstances  which  give  the  requisite  authority^ 
and  that  they  are  no  more  liable  to  be  impeached  for  any  infirmity  in  the 
hands  of  such  a  holder  than  any  other  commercial  paper.  Gelpcke  v.  Du- 
buque, 1  Wall.,  203  (§§  1367-70,  supra)',  Knox  Co.  v.  Aspinwall,  21  How.,  53» 
(§§  1413-18,  infra) ;  Supervisors  v.  Schenok,  5  Wall,  78i  (§§  1683-86,  if^ra) ; 
Bissell  V.  Jeflfersonville,  24  How.,  299  (§§  1449-50,  wj/ra). 

§  1381.  A  suit  upon  a  coupon  is  not  barred  unless  the  lapse  of  time  will  also- 
bar  suit  on  the  bond. 

ly.  Actions  on  simple  contracts  are  barred  by  the  limitation  law  of  that 
state  unless  commenced  within  five  years  next  after  the  cause  of  action  accrued, 
and  the  second  plea  was  filed  as  a  bar  to  the  action  under  that  section  of  the 
statute  of  limitations,  but  the  bonds  described  in  the  declaration  are  specialties 
not  falling  within  that  section  of  the  statute.  On  the  contrary,  suits  upon 
bonds  may  be  maintained  if  commenced  at  any  time  within  fifteen  years  next 
after  the  cause  of  action  accrued ;  and  it  is  well  settled  law  that  a  suit  upon 
a  coupon  is  not  barred  by  the  statute  of  limitations  unless  the  lapse  of  time  is 
sufficient  to  bar  also  a  suit  upon  the  bond,  as  the  coupon,  if  in  the  usual  form^ 
is  but  a  repetition  of  the  contract  in  respect  to  the  interest,  for  the  period  of 
time  therein  mentioned,  which  the  bond  makes  uQon  the  same  subject,  being 
given  for  interest  thereafter  to  become  due  upon  the  bond,  which  inter^t  is 
parcel  of  the  bond  and  partakes  of  its  nature,  and  is  not  barred  by  lapse  of 
time  except  for  the  same  period  as  would  bar  a  suit  on  the  bond  to  which  it 
was  attached.  2  Rev.  Stat,  of  Ky.,  126  and  127 ;  The  City  v.  Lamson,  9  Wall., 
483  (§§  1730-34,  infra).  Coupons  are  substantially  but  copies  of  the  stipulation 
in  the  body  of  the  bond  in  respect  to  the  interest,  and  are  so  attached  to  the 
bond  that  they  may  be  cut  off  by  the  holder  as  matter  of  convenience  in  col- 
lecting the  interest,  or  to  enable  him  to  realize  the  interest  due  or  to  become 
due  by  negotiating  the  same  to  bearer  in  business  transactions  without  the 
trouble  of  presenting  the  bond  every  time  an  instalment  of  interest  falls  due. 
For  these  reasons  we  are  of  the  opinion  that  the  ruling  of  the  circuit  court  was 

correct. 

Judgment  affirmtd^ 

COMMISSIONERS  OF  MARION  CX>UNTY  t?.  CLARK. 

(4  Otto,  278-288.    1876.) 

Error  to  TJ.  S.  Circuit  Court,  District  of  Kansas. 

Opinion  by  Mb.  Jus'hce  Clifford. 

Statement  of  Facts. — Power  is  vested  by  law  in  the  constituted  authorities 
of  counties  and  other  municipal  corporations  to  subscribe  for  and  take  stock  in 
any  railway  company  duly  organized  under  the  law  of  the  state  or  territory, 
or  to  loan  the  credit  of  the  municipality  to  such  a  railroad  company,  subject  to 
the  condition  that  the  majority  of  the  qualified  voters  of  the  same,  voting  at 
the  election,  shall,  at  a  regular  or  a  special  election  to  be  held  therein,  first 
assent  to  the  proposal  for  such  subscription;  and  the  provision  is  that  it  shall 
be  the  duty  of  the  municipal  authorities,  when  the  terms  of  the  proposal  are 
so  approved,  to  make  subscription  to  the  stock  of  the  railway  company.  Laws 
Kansas,  1869,  108.  Sufficient  appears  to  show  that  the  railway  company  be- 
came duly  incorporated  for  the  purpose  of  constructing  a  railway  from  the 
northern  to  the  southern  line  of  the  state  through  Davis,  Marion  and  other 
counties  named  in  the  certificate  of  incorporation.    Tax-payers  and  citizens  of 
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the  county  of  Marion  petitioned  the  county  commissioners  of  the  county  to 
submit  a  proposition  to  the  qualified  voters  of  the  county  to  subscribe  for  two 
thousand  shares  of  $100  each  of  the  capital  stock  of  the  rail\^ay  company,  to 
be  paid  for  in  thirty-years  seven  per  cent,  bonds  of  the  county.  Pursuant  to 
the  prayer  of  those  petitioners,  the  county  commissioners  submitted  that  ques- 
tion to  the  qualified  voters  of  the  county,  at  a  special  election  held  at  the  time 
and  place  appointed  in  the  order  of  the  county  commissioners;  and  it  appears 
by  the  record  that  the  election  was  duly  held  at  the  time  and  place  appointed, 
and  that  a  majority  of  the  votes  cast  at  the  election  were  in  favor  of  the  sub- 
scription by  the  county  for  two  thousand  shares  of  the  capital  stock  of  the 
railway  company. 

By  the  terms  and  conditions  of  the  proposition  submitted  and  adopted,  the 
stock  to  be  subscribed  was  to  be  paid  for  in  the  bonds  of  the  county,  payable 
thirty  years  after  their  date,  with  annual  interest  at  the  rate  of  seven  per  cent, 
per  annum ;  and  the  proposal  was  that  the  bonds  should  be  delivered  to  the 
railway  company  as  follows:  1.  That,  on  the  completion  of  the  grading  of 
the  railway  from  the  northern  line  of  the  county  to  Marion  Centre,  one-half  of 
the  bonds  should  be  due  and  deliverable  under  the  contract.  2.  That,  upon  the 
completion  of  the  railway  from  Marion  Centre  to  the  village  of  Peabody,  other 
bonds  to  the  amount  of  $75,000  should  be  due  and  deliverable  as  a  second  in* 
stalment.  3.  That,  upon  the  completion  of  the  railway  to  the  south  line  of 
the  county,  the  residue  of  the  stipulated  amount  of  the  bonds  should  be  due 
and  deliverable. 

Due  canvass  of  the  qualified,  votes  cast  at  the  election  was  made  by  the 
county  commissioners,  and  they  made  the  proper  entry  in  their  records  that  the 
subscription  of  the  stock  was  then  and  there  made  by  their  board  for  and  in 
behalf  of  the  county;  and  it  appears  that  the  board  did  then  and  there  elect 
one  of  their  number  to  make  the  subscription, .and  that  the  member  so  elected 
entered  the  same  in  the  books  of  the  railway  company.  Beyond  all  doubt,  the 
subscription  was  legally  made;  and  it  is  not  controverted  that  the  railway 
company  graded  their  line  of  railway  from  the  noKh  tine  of  the  county  to 
Marion  Centre,  and  that  the  authorities  of  the  county  executed  and  delivered 
to  the  railway  company  the  bonds  of  the  county  to  the  amount  of  $100,000,  in 
pursuance  of  the  terms  of  the  subscription,  with  coupons  attached  for  the  pay-' 
inent  of  interest  at  the  rate  of  seven  per  cent,  semi-annually. 

Purchases  of  the  bonds  with  coupons  annexed  to  a  large  amount  were  made 
by  the  plaintiff  from  the  First  National  Bank  of  Junction  City,  where  they 
were  deposited  for  sale.  Payment  of  the  interest  coupons  being  refused,  the 
plaintiff,  as  the  owner  and  holder  of  the  same,  instituted  a  suit  in  the  circuit 
court  to  recover  the  amount  Two  other  suits  were  subsequently  instituted 
by  him  for  a  similar  purpose;  and  the  three  suits  in  the  course  of  their  prose- 
cution were  consolidated,  the  claim  of  the  plaintiff  being  for  the  amount  of 
one  hundred  and  ninety-four  coupons,  each  for  the  sum  of  $35.  Service  was 
made,  and  the  defendants  appeared  and  set  up  the  several  defenses  exhibited  in 
the  answer.  Special  reference  to  the  separate  defenses  as  set  up  in  the  answers 
may  be  omitted,  as  the  questions  to  be  re-examined  sufficiently  appear  in  the 
bill  of  exceptions.  Questions  of  fact  were  submitted  to  the  jury ;  and  the  tran- 
script shows  that  the  verdict  and  judgment  were  for  the  plaintiff,  in  the  sum  of 
$6,703.54,  and  that  the  defendants  excepted  to  the  rulings  and  instructions  of 

the  court. 

Two  thousand  shares  of  the  stock  were  subscribed ;  but  the  bonds  were  issued 
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in  shares  of  $1,000,  with  interest  coupons  attached.  On  the  trial  of  the  cause, 
the  plaintiff,  to  maintain  the  issue  on  his  part,  offered  one  of  the  bonds  in  evi- 
dence, with  an  overdue  coupon  attached ;  and  the  defendants  objected  to  its 
admissibility,  upon  three  grounds:  1.  Because  it  was  signed  only  by  the  chair- 
man of  the  county  commissioners.  2.  Because  it  was  made  due  and  payable 
thirty  years  and  twenty-seven  days  after  date.  3.  Because  the  interest  coupons 
attached  provide  for  the  payment  of  interest  semi-annually  instead  of  annually. 
But  the  court  overruled  the  objections,  and  the  bond  with  the  coupon  attached 
was  admitted,  subject  to  the  objections  of  the  defendants.  Coupons  of  a  similar 
character,  to  the  number  of  one  hundred  and  ninety-four  in  all,  were  also  intro- 
duced in  evidence  by  the  plaintiff,  subject  to  the  same  objections. 

•  Exceptions  were  duly  taken  by  the  defendants  to  the  rulings  of  the  court  in 
admitting  the  bond  and  coupons,  and  the  plaintiff  rested  his  case  in  the  open- 
ing. Evidence  was  then  introduced  by  the  defendants,  consisting,  in  the  first 
place,  of  the  deposition  of  the  plaintiff  and  a  certified  copy  of  the  record  of  a 
suit  previously  instituted  in  the  county  court  to  cancel  the  bonds  issued  by  the 
county,  and  to  restrain  the  First  National  Bank  from  transferring  the  same  to 
the  railway  company.  They  also  introduced  a  copy  of  the  proposition  sub- 
mitted to  the  qualified  voters  of  the  county  to  subscribe  for  the  capital  stock  of 
the  railway  company,  in  payment  for  which  the  bonds  in  question  were  exe- 
cuted and  delivered,  to  which  reference  has  already  been  made;  but  it  also 
provides  that,  before  any  county  bond  should  be  issued  and  delivered,  the 
vailway  company  shall  execute  to  the  county  a  good  and  sufficient  bond 
that  the  company  will  complete  the  railway  as  therein  represented  and  pro- 
posed. 

Before  the  bonds  were  issued  and  delivered  by  the  county  the  railway  com- 
pany did  execute  a  bond  to  the  county  in  the  sum  of  $200,000,  conditioned  that 
the  company  should  fully  complete  and  stock  the  railway,  and  put  the  same  ia 
running  order,  as  required  in  the  recorded  conditions  of  the  subscription.  Both 
parties  agree  that  bonds  to  the  amount  of  $100,000,  and  no  more,  were  issued 
by  the  county  and  delivered  to  the  company ;  but  the  defendants  insist  that  the 
authorities  of  the  county  were  induced  to  issue  and  deliver  the  same  by  the 
misrepresentation  and  fraud  of  the  railway  company.  Two  suggestions  in  that 
regard  are  exhibited  in  the  answer  and  in  the  assignment  of  errors:  1.  That 
the  railway  company,  when  they  applied  for  the  bonds,  concealed  from  the 
authorities  of  the  county  the  fact  that  the  company  had  been  reincorporated 
with  an  amended  charter.  2.  That  the  company,  when  they  applied  for  tbe 
bonds,  falsely  and  fraudulently  represented  that  the  sureties  were  good  for  the 
amount  of  the  bond,  and  the  defendants  introduced  evidence  tending  to  show- 
that  the  sureties  were  insolvent. 

They  also  gave  evidence  tending  to  show  that  the  charter  of  the  company 
was  amended,  and  the  nature  and  extent  of  the  amendment  made,  before  tbe 
company  applied  for  the  bonds,  and  that  they  gave  no  notice  to  the  authorities 
of  the  county  of  the  meeting  of  the  directors  of  the  company  when  those 
amendments  were  adopted. 

Three  other  defenses  set  up  in  the  answer  should  be  briefly  noticed:  1.  That 
the  bonds  were  illegal,  because  issued  for  a  longer  time  than  thirty  years. 
S.  That  they  were  illegal,  because  the  interest  is  payable  semi-annually  instead 
of  annually,  as  stipulated  in  the  proposition  submitted  to  the  qualified  voters. 
8.  That  the  plaintiff  is  not  a  hona  fide  holder  of  the  bonds,  because  he  did  not 
pay  value  for  the  same  before  they  became  due,  without  knowledge  of  the  facts 
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set  ap  in  these  defenses ;  all  of  which  is  expressly  denied  by  the  plaintiff  in  his 
reply  to  the  answer. 

Instructions  were  given  by  the  court  to  the  jary  in  substance  and  effect  as 
follows:  1.  That  the  plaintiff,  when  he  introduced  the  coupons  in  evidence, 
made  oat  a  pritaa  facie  case.  2.  That  there  is  no  evidence  to  go  to  the  jary  to 
show  that  the  First  National  Bank  had  notice  at  or  prior  to  the  purchase  of 
the  bonds,  of  the  fraudulent  character  of  the  representations  made  by  the  rail- 
way company  which  induced  the  authorities  of  the  county  to  accept  the  bond 
given  by  the  company  to  complete  the  railwa}^  as  stipulated  in  the  proposition 
submitted  to  the  quaUfied  voters  of  the  county.  3.  That  if  the  bank  gave 
value  for  the  bonds  and  purchased  them  before  due,  without  notice  of  the 
fraud  set  up  and  relied  on  by  the  county  in  respect  to  the  bond  given  in  evi- 
dence, and  sold  the  bonds  in  suit  to  the  plaintiff,  he  is  entitled  to  recover  on 
the  bonds,  though  he  had  notice  when  he  obtained  them  that  the  county 
claimed  they  were  fraudulent,  and  that  a  suit  was  pending  contesting  their 
validity,  the  record  of  which  had  been  introduced  in  evidence.  4.  That  the 
amendment  of  the  charter  of  the  railway  company  is  no  defense,  if  the  bonds 
in  suit  were  purchased  by  the  bank  before  due  and  for  valua 

Seasonable  exceptions  were  taken  by  the  defendants  to  the  several  instruo- 
tions  given  to  the  jury  and  to  the  rulings  of  the  court  in  admitting  and  exclud- 
ing evidence  in  opposition  to  the  objections  made  by  the  defendants,  and  they 
sued  out  a  writ  of  error,  and  removed  the  cause  into  this  court.  Provided  the 
bond  was  properly  admitted  in  evidence,  it  is  too  plain  for  argument  that  the 
first  instruction  is  entirely  correct,  and  the  better  opinion  is  that  the  exception 
to  it  was  only  taken  to  exclude  the  conclusion  that  the  objections  previously 
made  to  the  admissibility'  of  the  bond  were  not  waived. 

§  1383*  County  bonds  signed  only  by  the  chairman  of  the  catmiy  hoard  ar4 
valid. 

I.  All  of  the  bonds  recite  on  their  face  that  the  county  has  caused  the  same 
^'  to  bo  signed  in  their  behalf  by  the  chairman  of  the  board  of  county  commis- 
sioners, attested  by  the  -county  clerk,  and  the  seal  of  said  county  aflSxed.'' 
They  bear  date  the  3d  of  September,  1872,  but  they  were  not  issued  and  de- 
livered until  the  4tb  of  November  following.  Instruments  of  the  kind  must 
be  tested  in  that  regard  by  the  law  of  the  jurisdiction  whore  they  are  executed; 
and  by  the  law  of  the  state  in  force  at  that  time  it  is  provided  that  ^'  such 
bonds,  if  issued  by  a  county,  shall  be  signed  by  the  chairman  of  the  board  of 
county  commissioners,  and  be  attested  by  the  county  clerk,"  which  is  all  that 
need  be  said  in  response  to  the  first  objection.  Laws  of  Kansas,  1872,  sec.  2, 
p.  Ill;  Thayer  v.  Montgomery  County,  3  Dill.,  389;  Marcy  v.  Township  of 
Oswego,  92  U.  S.,  637. 

§  1383.  Time  to  run^from  what  com/puted. 

Enough  has  already  been  remarked  to  show  that  the  second  objection  to  the 
admissibility  of  the  bond  is  without  merit,  as  there  is  no  excess  in  time  beyond 
thirty  years  if  the  computation  be  made,  as  it  should  be,  from  the  time  the 
bonds  were  actually  executed,  issued  and  delivered.  Laws  Kansas,  1872,  sea 
2,  p.  111. 

§  1384.  Interest  payable  aetni-annually. 

Where  a  municipal  corporation  has  power  to  borrow  money,  they  may  make 
the  principal  and  interest  payable  when  they  please,  which  is  a  sufficient  an- 
swer to  the  third  objection.    Meyer  v.  Muscatine,  1  Wall.,  391  (§§  921-925^ 

9upra).    Viewed  in  the  light  of  these  suggestions,  it  is  clear  that  Ibe  bond  wa3 
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properly  admitted  in  evidence,  and  that  the  exception  to  the  first  instruction 
given  to  the  jury  must  be  overruled. 

§  1385.    When,ths  court  should  submit  a  case  to  the  jury. 

II.  Matters  of  fact  are  involved  in  the  exception  to  the  second  instraction. 
Judges  are  no  longer  required  to  submit  a  case  to  the  jury  merely  because  some 
evidence  has  been  introduced  by  the  party  having  the  burden  of  proof,  unless 
the  evidence  be  of  such  a  character  that  it  would  warrant  the  jury  to  proceed  in 
:finding  a  verdict  in  favor  of  the  party  introducing  such  evidence.  Ryder  v, 
Wombwell,  Law  Rep.,  4  Exch.,  39.  Decided  cases  may  be  found  where  it  is 
held  that,  if  there  is  a  scintilla  of  evidence  in  support  of  a  case,  the  judge  is 
bound  to  leave  it  to  the  jury ;  but  the  modern  decisions  have  established  a 
jnore  reasonable  rule;  to  wit,  that,  before  the  evidence  is  left  to  the  jury,  there 
is  or  may  be  in  every  case  a  preliminary  question  for  the  judge,  not  whether 
there  is  literally  no  evidence,  but  whether  there  is  any  upon  which  a  jury  can 
•properly  proceed  to  find  a  verdict  for  the  party  producing  it,  upon  whom  the 
burden  of  proof  is  imposed.  Law  Rep.,  2  Priv.  Council  Apps.,  335;  Improve- 
ment Co.  V.  Munson,  14  Wall.,  448;  Pleasants  v.  Fant,  22  id.,  120;  Parks  r. 
Ross,  11  How.,  373;  Merchants'  Bank  v.  State  Bank,  10  Wall.,  637;  Hickman 
V.  Jones,  9  id.,  201.  Apply  that  rule  to  the  question  before  the  court,  and  it  is 
clear  that  the  ruling  of  the  circuit  court  was  correct,  as  there  is  no  evidence  re- 
ported in  the  transcript  which  would  have  warranted  the  jury  in  finding  the 
issue  for  the  defendants.  Jewell  v.  Parr,  13  C.  B.,  916;  Toomey  v.  Railway,  3 
0.  B.  (N.  S.),  150;  Wheelton  v,  Hardisty,  8  Ell.  &  Bl.,  232;  Schuchardt  v. 
Aliens,  1  Wall.,  369;  Grand  Chute  v.  Winegar,  15  id.,  369. 

§  1386.  A  purchaser  cf  bonds^  with  notice  of  fraud  in  their  inception^  from 
a  bona  fide  IvoldeVj  can  recover  thereon, 

III.  Due  exception  was  also  taken  to  the  third  instruction,  which  presents  a 
question  of  commercial  law.    Standard  authorities  show  that,  where  a  nego- 
tiable instrument  is  originally  infected  with  fraud,  invalidity  or  illegality,  the 
rule  is,  that  the  title  of  the  original  holder  being  destroyed,  the  title  of  every 
subsequent  holder  which  reposes  on  that  foundation,  and  no  other,  falls  with  it 
Byles  on  Bills,  p.  118.    Where  the  theory  that  the  plaintiflf  paid  value  for  the 
instrument  depends  solely  upon  the  prima  fame  presumption  arising  from  the 
possession  of  the  instrument,  the  defendant  may,  if  the  pleadings  admit  of  such 
a  defense,  prove  that  the  instrument  originated  in  illegality  or  fraud ;  and  the 
rule  is,  if  he  establishes  such  a  defense,  that  a  presumption  arises  that  the  sub- 
sequent holder  gave  no  value  for  it,  and  it  is  also  true  that  such  a  presumption 
will  support  a  plea  that  the  holder  is  a  holder  without  consideration,  unless  the 
presumption  is  rebutted  by  proof  that  the  plaintiff  paid  value  for  the  instru- 
ment, in  which  event  the  plaintiff  is  still  entitled  to  recover.    Fitch  v.  Jones,  5 
Ell.  &  BL,  238;  Smith  v.  Braine,  16  Q.  B.,  244;  Hall  v.  Featherstone,  3  Hurlst 
&  K,  287;  2  Pars,  on  Bills  &  Notes,  438.    But  the  rule  is  different  when  the 
question  is  whether  the  indorsee  and  holder  had  notice  of  the  prior  equities  be- 
tween the  antecedent  parties  to  the  instrument.     Holders  of  such  instruments, 
under  such  circumstances,  are  not  obliged  to  show  that  they  paid  value  for  the 
instrument  until  the  other  party  has  clearly  proved  that  the  consideration  was 
illegal,  or  that  it  was  fraudulent  in  its  inception,  or  that  it  has  been  lost  or 
stolen  before  it  came  to  the  possession  of  the  holder.     Wheeler  v.  Guild,  20 
Pick.,  551;  Collins  v.  Martin,  1  Bos.  &  Pull.,  648;  Miller  v.  Race,  1  Burr.,  453; 
Peacock  v.  Rhodes,  2  Doug.,  632.     Possession,  even  without  explanation,  is 
primal  facie  ^viAenGQ  that  the  holder  is  the  proper  owner  or  lawful  possessor 
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of  the  instrument ;  and  the  settled  rule  is,  that  nothing  short  of  fraud  —  not 
even  gross  negligence  —  is  sufScient  to  overcome  the  presumption  and  invali- 
date the  title  of  the  holder,  as  inferred  from  his  actual  custody  of  the  instru- 
ment. Goodman  v.  Harvey,  4  Ad.  &  Ell.,  870;  Qoodman  v.  Simonds,  20  How., 
567  (Bills  and  Notes,  §§  420-425) ;  Uther  v.  Rich,  10  Ad.  &  Ell.,  784 ;  Arbouin 
v.  Anderson,  1  Ad.  &  Ell.  (N.  S.),  498. 

None  of  these  propositions  can  be  controverted;  and  it  follows  that  where 
the  first  indorsee  purchases  the  instrument  before  due  and  pays  value,  without 
notice  of  any  prior  equities,  the  second  indorsee  holding  under  the  first  takes  a 
good  title,  even  though  he  had  notice  of  such  prior  equities,  if  he  purchased 
the  instrument  in  the  regular  course  of  business  before  it  became  due,  for  the 
reason  that  he  took  a  new  and  independent  title  under  another  indorser.  Bailey 
V.  Bidwell,  13  Mees.  &  W.,  15.  Notice  of  such  prior  equities  cannot  affect  the 
title  of  the  second  holder,  if  he  acquired  title  from  a  prior  holder  who  had  no 
«uch  knowledge.  Byles  on  Bills  (5th  Am.  ed.),  118;  Story  on  Notes,  sec.  196; 
Story  on  Bills,  sec.  220.  Suffice  it  to  say,  without  pursuing  the  inquiry,  the 
court  is  unhesitatingly  of  the  opinion  that  the  exception  to  the  third  instruc- 
tion must  also  be  overruled. 

§  1 887.  The  amendment  of  a  railroad  charter  affords  no  defense  upon  county 
hands  issued  in  payment  for  stock  as  ag}iinst  a  bona  fde  holder, 

IV.  Proof  was  offered  by  the  defendants  to  show  that  the  charter  of  the 
railway  company  was  amended,  subsequent  to  the  subscription  of  the  stock,  so 
as  to  include  branches  four  hundred  and  fifty  miles  in  length,  in  addition  to  the 
original  line,  without  the  knowledge  or  consent  of  the  county  commissioners  or 
of  the  directors  of  the  railway  company  resident  in  the  county ;  but  the  plaint- 
iff objected  to  the  evidence,  and  it  was  excluded  by  the  court;  to  which  ruling 
the  defendants  then  and  there  excepted,  which  presents  the  same  question  as 
that  which  arises  from  the  exception  taken  to  the  fourth  instruction  given  to 
the  jury,  as  follows :  that  the  amendment  of  the  charter  is  no  defense  to  the 
action  if  the  bonds  were  purchased  by  the  bank  before  due  and  for  value* 
•Counties,  if  duly  organized  under  the  law  of  the  state,  are  certainly  vested 
with  the  power  to  subscribe  for  stock  in  a  railway  company,  and  to  issue  the 
bonds  of  the  county  to  pay  for  such  subscription.  Suppose  that  is  so,  still  it  is 
insisted  by  the  defendants  that  the  bonds  delivered  to  the  railway  company  in 
this  case  impose  no  pecuniary  obligation  upon  the  county,  in  consequence  of  the 
•defects  and  irregularities  in  the  proceedings  of  the  municipal  authorities,  and 
the  frauds  and  misrepresentations  of  the  officers  and  agents  of  the  railway 
company.  In  conducting  the  defense  at  the  trial  the  defendant  proceeded  upon 
the  ground  that  the  plaintiff  had  knowledge  of  the  supposed  defects,  irregular- 
ities, frauds  and  misrepresentations;  but  the  finding  of 'the  jury,  under  the 
instructions  of  the  court,  negatives  every  such  imputation,  and  shows  that  the 
plaintiff  is  a  h(ma  fide  holder  of  the  instruments,  having  purchased  the  same 
in  the  usual  course  of  business  before  due  and  for  value.  That  such  is  the  legal 
effect  of  the  verdict  cannot  be  doubted;  and  it  appears  by  the  recital  of  the 
bonds  that  they  were  issued  in  payment  for  two  thousand  shares  of  the  capital 
stock  of  the  railway  company  subscribed  by  the  county,  in  pursuance  of  an 
order  of  the  county  commissioners,  made  and  entered  in  their  minutes. 

§  1388.  When  the  recitals  in  county  bonds  are  conclusive  in  favor  of  a  bona 
fide  holder. 

Bonds  of  the  kind  executed  by  a  municipal  corporation  to  aid  in  the  con- 
struction of  a  railroad,  if  issued  in  pursuance  of  a  power  conferred  by  the 

095 


S1SS9.  BONDS— CORPORATE  SECURTTIBS, 

legislature,  are  valid  oommercial  instruments,  and,  if  purchased  for  value  in 
the  usual  course  of  business  before  they  are  due,  give  the  holder  a  good  title, 
free  of  prior  equities  between  antecedent  parties,  to  the  same  extent  as  in  case 
ot  bills  of  exchange  and  promissory  notes.  Such  a  power  is  frequently  con- 
ferred to  be  exercised  in  a  special  manner,  or  subject  to  certain  regulations, 
conditions  or  qualifications;  but  if  it  appears  that  the  bonds  issued  show  by 
their  recitals  that  the  power  was  exercised  in  the  manner  required  by  the  legis- 
lature, and  that  the  bonds  were  issued  in  conformity  to  the  prescribed  regula- 
tions and  pursuant  to  the  required  conditions  and  qualifications,  proof  that  any 
or  all  of  the  recitals  are  incorrect  will  not  constitute  a  defense  to  the  corpora- 
tion in  a  suit  on  the  bonds  or  coupons,  if  it  appears  that  it  was  the  sole  prov- 
ince of  the  municipal  officers  who  executed  the  bonds  to  decide  whether  or  not 
there  had  been  an  antecedent  compliance  with  the  regulations,  conditions  or 
qualifications  which  it  is  alleged  were  not  fulfilled.  St.  Joseph  Township  v. 
Rogers,  16  Wall.,  659  (§§  1674^77,  infra) ;  Town  of  Coloma  v.  Eaves,  92  U.  S-, 
484  (§§  1419-20,  infra).  Other  cases,  too  numerous  for  citation,  have  been 
decided  by  this  court  to  the  same  effect,  but  suffice  it  to*say  that  we  are  all  of 

the  opinion  that  there  is  no  error  in  the  record. 

Judgment  affirmed, 
« 

COUNTY  OF  MACON  v.  SHORES. 
(7  Otto,  273-279.    1877.) 

Error  to  U.  8.  Circuit  Court,  Western  District  of  Missouri. 

Opinion  by  Mr.  Justice  Swayne. 

Statement  OF  Facts. — The  declaration  in  this  case  covers  a  hundred  and  eleven 
printed  pages.  Each  count  is  upon  a  coupon  averred  to  have  been  detached 
from  a  bond  for  $1,000,  issued  by  the  county  of  Macon  on  the  2d  of  May,  1870, 
and  payable  to  the  Missouri  &  Mississippi  Railroad  Company  or  bearer,  at  the 
National  Bank  of  Commerce,  in  the  city  of  Xew  York,  on  the  2d  day  of  May, 
1890,  with  interest  at  the  rate  of  eight  per  cent,  per  annum,  to  be  paid  semi- 
annually on  the  presentation  of  the  coupons  attached.  It  is  further  averred 
that  the  bond  was  issued  pursuant  to  the  orders  of  the  county  court  of  Macon 
county,  in  payment  of  the  subscription  to  the  stock  of  the  railroad  company, 
and  was  authorized  by  the  act  of  the  general  assembly  of  the  state,  entitled 
^'  An  act  to  incorporate  the  Missouri  &  Mississippi  Eailroad  Company,  approved 
February  20,  1865,"  and  that  the  bond  so  recites  on  its  face.  It  is  also  alleged 
that  the  defendant  paid  the  interest  on  the  bond  for  the  year  1870,  and  that  the 
plaintiff  is  the  holder  and  bearer  of  the  coupon  for  value.  There  are  other 
averments  which  show  the  liability  of  the  defendant  and  make  the  count  good. 
The  further  counts  are  upon  coupons  taken  from  other  bonds  of  the  same  issae. 
The  counts  are  all  alike  mutatis  mutandis. 

The  defendant  filed  a  multitude  of  pleas.  It  is  not  necessary  particularly  to 
advert  to  any  of  them.  Upon  the  trial  the  defendant  took  an  elaborate  bill  of 
exceptions.     Our  remarks  will  be  confined  to  the  errors  assigned. 

§  1389.  Evidence  in  addition  to  presumption  of  law  competent. 

The  plaintiff  had  a  right  to  prove  that  he  was  a  bona  fide  holder  of  the  cou- 
pons.   The  petition  averred  the  fact.     It  was  denied  by  the  answer.     It  is  true 
the  presumption  of  law,  prima  fa^icy  was  that  the  plaintiff  was  such  holder. 
But  if  he  chose  to  meet  the  issue  by  direct  affirmative  proof,  it  was  clearly 
^competent  for  him  to  do  so. 

696 


NEGOTIABILITY ;  BONA  FIDE  HOLDER.  §§  1890-1892. 


§  1 390.  It  is  not  C07npetent  to  ahow  fraud  in  the  issuance  of  bonds  as  against 
a  bona  fide  Jidder. 

The  testimony  tending  to  show  fraud  and  irregularities  touching  the  issuing 
of  the  bonds  and  in  disposing  of  them  was  properly  rejected.  The  plaintiff 
being  a  bona  fide  holder  of  the  coupons,  it  was  incompetent  to  affect  his  rights. 
He  could  not  be  expected  to  know,  and  was  not  bound  to  know,  the  facts 
sought  to  be  established.  So  far  as  the  testimony  respected  the  action  of  the 
county  court,  it  was  liable  to  the  further  objection  that  a  court  of  record  can 
speak,  and  its  doings  can  bQ  shown,  only  by  the  record.  Kone  of  the  evidence 
offered  was  of  this  character.  Irrelevant  and  incompetent  testimony  should 
always  be  carefully  excluded,  because  the  tendency  of  both  is  to  mislead  ahd 
confuse  the  minds  of  the  jury,  and  thus  defeat  the  ends  of  justice. 

§  1391*  It  is  not  competent  in  a  collateral  proceeding  to  impeach  the  validity 
of  a  charter. 

The  objection  that  the  corporation  was  not  organized  within  the  time  limited 
by  the  charter  is  unavailing.  It  is  in  effect  a  plea  of  nul  tid  corporation.  In 
Kayser  v.  Trustees  of  Bremen,  16  Mo.,  88,  the  supreme  court  of  the  state  said: 
*^  It  cannot  be  shown  in  defense  to  a  suit  of  a  corporation  that  the  charter  was 
obtained  by  fraud ;  neither  can  it  be  shown  that  the  charter  has  been  forfeited 
by  misuser  or  non-user.  Advantage  can  only  be  taken  of  such  forfeiture  by 
process  on  behalf  of  the  state  instituted  directly  against  the  corporation  for 
the  purpose  of  avoiding  its  charter;  and  individuals  cannot  avail  themselves  of 
it  in  collateral  suits  until  it  be  judicially  declared."  See,  also.  Smith  v.  County 
of  Clarke,  54  Mo.,  58,  which  is  to  the  same  effect.  This  case  being  a  Missouri 
case,  these  authorities  are  conclusive.  Olcott  v.  Bynum,  17  Wall.,  44.  The 
learned  counsel  for  the  plaintiff  in  error  could  hardly  have  been  serious  in  in- 
sisting that  proof  that  the  road  authorized  by  the  charter  to  be  built  ^'  was  a 
wild  and  visionary  enterprise,"  and  that  meetings  of  tax-payers  denouncing 
the  issuing  of  the  bonds  was  competent  in  the  case  as  it  stood  for  any  purpose. 
No  further  remark  upon  the  subject  is  necessary.  The  proceedings  in  New- 
meyer  v.  Missouri  &  Mississippi  Jl.  Co.,  reported  in  52  Mo.,  81,  offered  in  evi- 
dence, decided  nothing  finally,  (a)  The  bill  of  the  complainants  was  demurred 
to  bv  the  defendants.  The  demurrer  was  overruled,  and  the  case  remanded  to 
the  lower  court.  Whatever  the  result,  it  could  not  affect  the  rights  of  a  bona 
fids  purchaser  of  the  bonds  and  coupons  without  notice. 

§  1392*  The  constitution  of  Missouri  of  1865  operated  only  prospectively  on 
county  subscriptions  and  county  bonds. 

The  objection  claimed  to  arise  from  the  constitution  of  1865  is  without 
foundation.  (&)  That  instrument  took  effect  on  the  4th  of  July,  1865,  and  the 
act  of  incorporation  on  the  20th  of  February  of  that  year.  The  constitution 
looked  entirely  to  the  future.  Its  language  is:  "The  general  assembly  shall 
not  authorize,"  etc.,  ..."  unless  two-thirds  of  the  qualified  voters  of  such 
county,  city  or  town,  at  a  regular  or  special  election  to  be  held  therein,  shall 
assent  thereto."  Const.  Mo.,  sec.  14,  art.  11.  The  act  was  in  the  past.  The 
constitution,  therefore,  had  no  effect  upon  it.  This  point  has  been  so  decided 
by  the  supreme  court  of  Missouri  and  by  this  court,  following  the  adjudication 
of  that  tribunal.     State  of  Missouri  v.  Macon  County  Court,  41  Mo.,  453;  State 


(a)  *tb»  averment  in  the  answer  was  to  the  effect  that  a  suit  had  been  commenced  by  tax-payers,  against  ths 
ocmn^  court  and  the  company,  for  the  purpose  of  annulling  the  subscription,  and  that  it  was  pending  and  unde- 
lermiAed  when  plaintiff  bought  the  bonds. 

(6)  Under  the  constitution  of  1865  a  municipality  could  not  loan  its  credit  without  the  assent  of  two-thirds  of  the 

^uAlilled  Toters. 
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V.  Greene  County,  54  id.,  640 ;  County  of  Henry  v.  Nioolay,  95  U.  S.,  619 
(§§  889-892,  8upray  The  thirteenth  section  of  the  charter  authorized  the 
county  court  to  subscribe  and  issue  the  bonds.  No  limit  is  prescribed  either  as 
to  the  time  or  amount  of  the  subscription. 

The  court  instructed  the  jury  to  find  for  the  plaintiff.  It  appears  that  the 
evidence  is  all  in  the  record.  The  plaintiff  bad  shown  a  clear  right  to  recover. 
The  defendant  had  shown  no  defense.  There  was  no  question  for  the  jury  to 
pass  upon.  Under  these  circumstances,  it  is  always  competent  for  the  court 
to  instruct  accordingly,  and  it  is  not  error  to  do  so.  Merchants'  Bank  v.  State 
Bank,  10  Wall.,  604;  Kailroad  Co.  v.  Jones,  95  U.  S.,  439. 

'§  1393.  County  bonds  are  in  a  commercial  sense  negotiahle  paper. 

This  court  has  repeatedly  held  that  where  a  corporation  has  power  under 
any  circumstances  to  issue  such  securities,  the  hona  fide  taker  has  •  a  right  to 
presume  they  were  issued  under  circumstances  which  gave  the  requisite  au- 
thority, and  that  they  are  no  more  liable  to  be  impeached  for  any  infirmity,  in 
the  hands  of  the  bolder,  than  any  other  commercial  paper.  Supervisors  v. 
Schenck,  5  Wall.,  772  (§§  1683-86,  infra). 

%  1 394.  conclusiveness  of  official  action. 

The  function  of  making  the  subscription  and  issuing  the  bonds  was  confided 
to  the  county  court.  They  had  jurisdiction  over  the  entire  subject.  They 
were  clothed  with  the  power  and  duty  to  hear  and  determine.  The  power  was 
exercised  and  the  duty  perfonned.  In  this  case,  as  it  is  before  us,  the  result 
is  conclusive,  aifd  the  county  is  estopped  to  deny  that  such  is  its  effect.  Lynde 
V.  The  County,  16  Wall.,  6  (§§  1051->55,  supra).  Where  a  loss  is  to  be  suffered 
through  the  misconduct  of  an  agent,  it  should  be  borne  by  those  who  put  it  in 
his  power  to  do  the  wrong  rather  than  by  a  stranger.  Hem  v.  Nichols,  1  Salt, 
289 ;  Merchants'  Bank  v.  State  Bank,  supra.  In  Steamboat  Co.  v.  McCutcheon, 
18  Penn.  St.,  13,  the  company,  which  was  a  corporation,  had  occupied  for  a 
term  agreed  upon,  as  an  office,  premises  belonging  to  the  other  parties.  When 
eued  for  the  rent  the  corporation  set  up  as  a  defense  that  the  contract  was  tdtra 
mres,  and  claimed  exemption  from  liability  upon  that  ground.  Coulter,  J.,  in 
the  opinion  of  the  court  affirming  the  liability,  said:  '^  Some  things  lie  too  deep 
in  the  common  sense  and  common  honesty  of  mankind  to  require  either  argu- 
ment or  authority  to  support  them,  and  this,  I  think,  is  one  of  them." 

Judgment  affirmed. 

STEWART  V.  LANSING. 
(14  Otto,  505-512.    1881.) 

Error  to  U.  S.  Circuit  Court,  Northern  District  of  New  York. 

Opinion  by  Waite,  C.  J. 

Statement  of  Facts. —  This  was  a  suit  by  John  J.  Stewart  to  recover  the 
interest  due  on  coupons  which  matured  July  1,  1872,  January  1, 1873,  January 
1, 1874,  July  1, 1874,  January  1, 1875,  July  1, 1875,  January  1, 1876,  and  July  1, 
1876.  They  were  attached  to  seventy-five  bonds  of  $1,000  each,  purporting  to 
have  been  issued  by  the  town  of  Lansing,  under  the  authority  of  a  statute  of 
New  York,  passed  May  18, 1869,  to  permit  municipal  corporations  to  aid  in  the 
construction  of  railroads.  The  defense,  stated  generally,  was  that  the  bonds 
had  been  issued  without  authority  of  law.  At  the  trial,  after  the  testimony 
on  both  sides  was  in,  the  court  instructed  the  jury  to  find  a  verdict  for  the 
town,  which  was  done,  and  judgment  entered  accordingly.  This  ruling  fur- 
nishes the  principal  ground  of  error  assigned  here. 
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The  testimony  is  all  set  out  in  the  bill  of  exceptions.  The  undisputed  facts 
are  that  the  county  jodge  of  Tompkins  county,  within  which  the  town  is  situ- 
ated, assuming  to  act  under  the  authority  of  that  statute,  rendered,  March  21, 
1871,  a  judgment  appointing  commissioners  to  execute  bonds  of  the  town,  to 
the  amount  of  $75,000,  and  invest  them  in  the  capital  stock  of  the  Cayuga 
Lake  Railroad  Company.  On  the  27th  of  the  same  month,  at  the  instance  of 
the  opposing  tax-payers  of  the  town,  a  writ  of  certiorari^  directed  to  the  county 
judge,  was  issued  from  the  supreme  court  of  the  state  for  a  review  of  this 
judgment  This  writ  was,  at  or  about  its  date,  served  on  the  judge,  who,  on 
the  1st  of  September,  made  his  return  thereto,  sending  up,  as  required  by  law, 
a  transcript  of  the  record  of  the  proceedings  before  him  which  were  brought 
binder  review.  Of  this  writ,  and  what  was  done  thereunder,  both  the  commis- 
sioners appointed  by  the  judge  and  the  railroad  company  had  full  notice;  but 
the  commissioners,  on  or  about  the  14th  of  October,  1871,  executed  the  bonds 
which  had  been  authorized,  payable  to  bearer  on  the  1st  day  of  January,  1902, 
with  coupons  for  semi-annual  instalments  of  interest  attached,  and  delivered 
them  to  the  company  in  exchange  for  seven  hundred  and  fifty  shares  of  its 
capital  stock.  At  the  same  time  the  commissioners  took  from  the  company  a 
bond  of  indemnity  to  save  them  harmless  from  all  costs,  liabilities  or  expenses 
on  account  of  what  had  been  done.  The  bonds,  as  soon  as  delivered,  were 
taken  by  the  company  to  New  York  and  there  pledged  as  collateral  security 
for  money  borrowed.  On  the  27th  of  May,  1872,  the  supreme  court  in  general 
term  reversed  and  in  all  things  held  for  naught  the  judgment  of  the  county 
judge  appointing  commissioners  and  authorizing  the  issue  of  the  bonds.  This 
judgment  of  the  supreme  court  still  remains  in  force. 

On  the  26th  of  November,  1872,  the  company  arranged  with  Elliott,  Collins 
A  Co.,  a  banking  firm  in  Philadelphia,  for  the  money  to  take  up  the  bonds  in 
New  York,  and  they  again  pledged  the  bonds  to  that  firm  as  security  for  the 
advances  made.  On  the  8th  of  February,  1873,  this  debt  to  Elliott,  Collins  & 
Oo.  was  paid,  and  they  parted  with  the  bonds.  The  entire  testimony  as  to 
what  took  place  at  this  time  is  as  follows:  William  Elliott,  the  senior  member 
of  the  firm,  exainined  as  a  witness,  said :  ^'  We  did  not  sell  the  bonds  at  all.  The 
bonds,  on  the  8th  of  February,  1873,  we  parted  with.  The  cash  we  received 
on  parting  with  them  was  $54,337.50.  I  have  never  seen  any  of  the  bonds 
since.  The  loan  negotiated  by  us  was  paid  in  this  way.  Up  to  this  time  the 
loan  had  not  been  paid.  It  was  paid  by  this  money^."  On  cross-examination 
he  said:  ^'I  cannot  tell  through  whom  personally  we  received  the  bonds. 
Think  we  received  them  by  express.  They  were  negotiated  by  Mr.  Delafield, 
either  personally  or  by  letter.  All  our  transactions  with  that  company  have 
been  done  through  Mr.  Delafield.  ...  I  am  not  acquainted  with  John  J. 
Stewart,  the  plaintiff  in  this  action.  I  do  not  know  where  he  lives,  or  in  what 
state  he  lives.  Keither  myself  or  my  banking  firm  ever  had  any  transactions 
with  him  to  my  knowledge."  This  testimony  was  taken  on  behalf  of  the 
plaintiff,  by  deposition,  on  the  18th  of  July,  1876. 

Afterwards,  on  the  18th  of  August  in  the  same  year,  another  deposition  of 
the  same  witness  was  taken  in  behalf  of  the  plaintiff.  In  this  deposition,  look- 
ing at  Exhibit  D,  which  was  as  follows: 

PmLADELPmA,  February  8,  1878. 
Cayuga  Lake  R.  R.  Co, 

75,000  Town  of  Lansing  bonds $54,887  50 

Notes  March  29,  $50,000 ;  49  daysMnterest,  $408.83 49,591  67 

Credit  Cayuga  Lake $4,745  8a 
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he  said:  ''This  is  a  statement  of  the  sale  of  said  town  of  Lansing  bonds  bj 
the  firm  of  Elliott,  Collins  &  Ca  The  sale  was  made  at  the  time  it  bears  date, 
February  8,  1873;  it  was  made  out  and  sent  to  the  Cayuga  Lake  R  B.  Co.  at 
that  date.  I  said  in  my  previous  examination  that  we  did  not  sell  the  bonds  in 
question.  I  intended  by  that  to  say  that  we  did  not  make  the  negotiation  for 
the  sale  of  them,  but  they  passed  through  our  hands,  on  terms  which  were 
agreed  on  by  others.  The  price  at  which  they  were  sold  we  were  consulted 
about,  and  our  advice  asked.  We  received  the  money  and  delivered  the  bonds 
on  that  day."  On  cross-examination  he  said :  ^'  I  do  not  wish  to  change,  but 
merely  explain  my  testimony  given  at  the  previous  examination.  Exhibit  D 
is  in  the  handwriting  of  my  son,  who  generally  makes  out  the  accounts,  Adol- 
phus  William  Elliott.  He  is  still  living  in  this  city.  To  my  present  recollec- 
tion, the  first  time  I  saw  Exhibit  D  is  to-day.  I  have  no  recollection  of 
ever  having  seen  it  before.  The  statement  first  credits  the  Cayuga  Lake  KK. 
Co.  with  $54,337.50,  under  date  of  February  8,  1873,  that  being  the  avails  of 
the  bonds.  ...  It  was  sent  to  the  Cayuga  Lake  R.  R  Co.  at  the  time,  as 
I  have  stated  before.  I  have  no  personal  knowledge  of  Mr.  Stewart;  I  mean 
the  Mr.  Stewart  who  is  plaintiff  in  this  action.  I  have  no  personal  knowledge 
of  any  business  transaction  whatever  between  myself  or  my  house  and  Mr. 
Stewart.  I  have  no  personal  knowledge  whether  these  bonds  ever  passed  into 
the  hands  of  Mr.  Stewart,  the  plaintiff  in  this  action,  nor  whether  he  ever  paid 
anything  for  them.    Somebody  paid  for  them  and  we  got  the  money." 

Talmadge  Delafield,  the  treasurer  of  the  company,  a  witness  called  on  the  part 
of  the  plaintiff,  testified  that  Elliott,  Collins  &  Co.  held  the  bonds  after  the  trans- 
fer to  them  until  February  8,  1873,  when  they  rendered  an  account  of  the  sale. 
On  cross-examination  he  said, "  I  have  no  personal  knowledge  of  the  sale  of  the 
bonds.  Never  saw  Mr.  Stewart;  don't  know  that  there  is  such  a  man.  I  have 
never  corresponded  with  him,  nor  he  with  me.  Whatever  occurred  between 
them  and  him  was  entirely  without  my  knowledge." 

On  the  30th  of  May,  1874,  a  suit  was  brought  in  the  name  of  Stewart,  the 
present  plaintiff  in  error,  in  the  circuit  court  of  the  United  States  for  the  north- 
ern district  of  New  York,  to  recover  the  coupons  due  July  1,  1873,  averring 
his  ownership  thereof.  On  the  20th  of  July,  1872,  Manassah  Bailey  bronght 
suit  in  the  same  court  to  recover  the  coupons  of  July  1,  1872.  In  each  of  the 
suits  the  defenses  were  that  the  bonds  and  coupons  were  issued  without  the  au- 
thority of  law,  and  that  the  plaintiffs  respectively  were  not  bona  fide  holders. 
The  suits  were  tried  together,  and  upon  the  same  evidence,  so  far  as  applicable. 
In  both  cases  it  was  decided  that  the  bonds  were  invalid,  and  in  that  of  Bailey 
judgment  was  given  for  the  defendant,  because  it  had  not  been  satisfactorily 
shown  that  he  was  a  hoiia  fide  holder.  In  the  Stewart  case,  however,  the 
court  used  this  language  in  its  opinion :  "  The  suit  of  Stewart  differs  from  the 
one  by  Bailey,  in  that  it  appears  that  the  bonds  were  pledged  as  collateral  in  Feb- 
ruary, 1873,  to  Elliott,  Collins  &  Co.,  of  Philadelphia,  and  sold  by  thera  after 
consultation  with  the  officers  of  the  railroad  company.  Elliott,  Collins  &  Co. 
were  holders  for  value  before  maturity,  and  their  sale  to  satisfy  the  pledge 
conveyed  their  title  to  the  purchaser.  Whether  the  plaintiff  was  the  purchaser 
from  them  directly  or  not  is  not  clear;  but,  however  this  may  be,  he  succeeds 
to  all  the  rights  of  Elliott,  Collins  &  Co.,  and  occupies  the  position  of  a  fcww^ 
fide  purchaser.  As  against  a  hona  fide  holder  of  the  coupons,  none  of  the 
defenses  interposed  are  tenable."  Acting  on  this  principle,  the  court  gave  judg- 
ment in  favor  of  Stewart  for  the  coupons  he  held. 
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TJpon  the  trial  of  the  present  action,  the  record  of  the  first  Stewart  judg- 
ment was  given  in  evidence,  and  the  counsel  for  the  plaintiff,  who  had  also  been 
counsel  for  Stewart  and  Bailey  in  the  former  suits,  was  examined  as  a  witness. 
He  testified  that,  after  the  judgment  against  Bailey,  he  gave  the  coupons  sued 
for  in  that  action  to  a  Mr.  Tryon,  in  New  York.  He  was  unable  to  say  from 
whom  he  got  them  back,  nor  when.  Neither  did  he  tell  from  whom  he  got 
the  bonds  and  coupons  which  were  used  in  evidence  at  the  present  trial.  As 
between  the  railroad  company  and  the  town,  the  judgment  of  the  supreme 
court  reversing  and  annulling  the  order  of  the  county  judge  invalidated  the 
bonds.  If  the  bonds  had  not  been  delivered  before,  they  could  not  have  been 
afterwards.  The  judgment  of  reversal  was  equivalent,  between  these  parties^ 
to  a  refusal  by  the  county  judge  to  make  the  original  order. 

§  1395.  The  holder  of  negotiable  paper ^  frauduLenUy  or  illegally  issued^  in 
order  to  recover^  mtcet  prove  that  he  is  a  bona  fide  holder  for  value,  (a) 

The  next  inquiry  is  whether,  on  the  evidence,  Stewart  occupied  in  this  suit  a 
better  position  than  the  town.  That  depends  on  whether  the  testimony  was 
such  as  to  make  it  the  duty  of  the  court  to  submit  to  the  jury,  under  proper 
instructions,  the  determination  of  the  question  whether  he  was,  in  a  commer- 
cial sense,  the  bona  fide  holder  of  the  coupons  sued  for.  It  is  an  elementary 
rule  that,  if  fraud  or  illegality  in  the  inception  of  negotiable  paper  is  shown,  an 
indorsee,  before  he  can  recover,  must  prove  that  he  is  a  holder  for  value.  The 
mere  possession  of  the  paper,  under  such  circumstances,  is  not  enough.  Smith 
V.  Sac  County,  11  Wall.,  139  (§§  1465, 1466,  infra). 

§  1396*  The  holder  of  couponsj  detached,  mvst  establish  his  ownership  of 
them. 

Here  the  actual  illegality  of  the  paper  was  established.  It  was  incumbent, 
therefore,  on  the  plaintiff  to  show  that  he  occupied  the  position  of  a  hona  fide 
holder  before  he  could  recover.  This,  it  is  contended,  was  conclusively  estab- 
lished by  the  judgment  in  the  suit  on  the  coupons  of  July,  1873.  The  issue  in 
that  case  was  as  to  the  ownership  of  those  coupons,  and  did  not  necessarily 
involve  an  ownership  of  the  bonds.  We  have  often  held  that  coupons  detached 
from  bonds  are  negotiable  instruments,  and  capable  of  separate  ownership  and 
transfer.  Clark  v,  Iowa  City,  20  Wall.,  583.  While  the  court,  in  its  opinion 
when  rendering  the  former  judgment,  used  language  broad  enough  to  cover 
the  bonds,  this  language  must  be  confined  in  its  effect  to  the  issues  on  trial, 
that  is  to  say,  the  ownership  of  the  coupons  alone.  In  Cromwell  v.  County  of  Sac, 
94  U.  S.,  351,  it  was  distinctly  held  that  a  determination  in  one  action  that  a 
plaintiff  was  not  an  owner  for  value  of  certain  coupons  sued  on  did  not  estop 
bim  from  proving,  in  another  action,  that  he  was  such  an  owner  of  other  cou- 
pons detached  from  the  same  bonds.  The  proposition  in  this  case  is  but  the 
converse  of  that. 

This  makes  it  necessary  to  inquire  whether,  upon  the  testimony,  the  burden 
of  establishing  a  hona  fide  ownership  was  so  far  overcome  at  the  trial  as  to 
make  it  improper  for  the  court  to  take  that  question  from  the  jury.  The  testi- 
mony is  noticeable  rather  for  what  is  omitted  than  for  what  was  introduced. 
It  would  seem  to  have  been  easy  to  prove  the  exact  facts  as  to  the  '^  parting 
with"  the  bonds  by  Elliott,  Collins  &  Co.  Although  the  bonds  had  been 
pledged  in  New  York  before,  Elliott,  Collins  &  Co.  took  them  from  the  com- 
pany, not  from  the  New  York  holders.  The  company  negotiated  the  loan 
from  them,  and,  on  taking  up  the  bonds  in  New  York,  made  a  new  pledge. 

(a)  Stewart  v.  Town  of  Lansiiig,*  15  Blatch.,  881,  afflrmed. 
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This  was  all  done  after  the  jadgment  of  the  supreme  court  upon  the  certiorari. 
In  the  former  suit  a  judgment  had  been  secured  only  by  proving  a  bona  fide 
ownership  in  the  plaintiff.    Kotioe  of  the  necessity  of  establishing  the  same 
fact  in  this  case  was,  therefore,  given  the  plaintiff  and  his  counsel.    Acting  on 
this  notice,  the  same  counsel  who  appeared  in  the  former  case  went  to  Phila- 
delphia to  get  the  necessary  testimony.     He  called  on  the  senior  member  of 
the  firm  of  Elliott,  Collins  &  Co.,  and  took  his  deposition.     In  this  deposition 
it  was  clearly  shown  that  although  that  firm  had  ^'  parted  with "  the  bonds, 
and  got  some  money  when  they  did  so,  which  was  put  to  the  credit  of  the 
company,  they  did  not  sell  the  bonds.    That  was  done,  if  done  at  all,  by  some 
one  else.    Kot  satisfied  with  this  testimony,  the  same  counsel  went  again  to 
Philadelphia  to  make  another  effort.     He  took  with  him  a  paper  he  had  found 
in  the  handwriting  of  the  junior  member  of  the  firm,  now  known  as  Exhibit 
D.    Instead  of  examining  the  junior  partner,  he  went  again  to  the  senior  part- 
ner, who   evidently  knew  but   little   personally  about  the  transaction,  and 
stopped  with  him,  although  it  appears  that  the  witness  who  made  out  the  ex- 
hibit was  then  in  the  city,  and  it  was  again  stated  that  the  sale  was  not  nego- 
tiated by  the  firm,  but  that  the  bonds  only  passed  through  their  hands  under 
terms  which  had  been  agreed  on  by  others.    Who  those  others  were  is  not 
stated.    Neither  the  actual  purchaser  nor  his  representative  in  the  negotiation 
was  named.    Stewart,  the  plaintiff,  was  not  l^nown  to  any  of  the  witnesses  ex- 
amined.   No  one  had  ever  seen  him.    His  counsel,  though  examined  as  a  wit- 
ness, gave  no  information  in  respect  to  him,  and  was  also  unable  to  tell  from 
whom  the  Bailey  coupons  were  received.    It  is  by  no  means  certain  from  the 
testimony  whether  such  a  man  as  the  plaintiff  is  actually  in  existence.     Even 
the  witness  Elliott  was  not  asked  whether  he  knew  of  the  decision  of  the  sa- 
preme  court  when  his  firm  took  the  bonds.     The  sale,  if  actually  made,  was 
at  an  enormous  discount.    Although  the  Bailey  coupons  are  included  in  this 
suit,  another  action  for  their  recovery  was  pending  at  the  time  Elliott,  Collins 
&  Co.  parted  with  the  bonds,  in  which  the  same  defenses  now  relied  on  were 
set  up.     The  counsel  now  appearing  for  the  present  plaintiff  was  also  the 
counsel  for  Bailey  in  that  action,  and  for  the  railroad  company  when  the  bonds 
were  got  from  the  commissioners.    It  would  have  been  apparently  so  easy  to 
make  the  necessary  proof,  if  it  could  have  safely  been  done,  that  we  are  un- 
able to  account  for  its  absence  except  on  the  theory  that  a  disclosure  of  the 
whole  truth  would  be  fatal  to  a  recovery. 

§  1397.  CircuTiistances  under  which  it  is  not  error  to  take  the  ca^e  from  the 
Jury. 

While  it  would  not,  perhaps,  have  been  improper  for  the  court,  in  the  exer- 
cise of  its  rightful  discretion  to  leave  the  case  to  the  jury  on  the  evidence,  we 
cannot  say  it  was  error  not  to  do  so.  In  Pleasants  v.  Fant,  22  Wall.,  116,  it 
was  held  that  "if  the  court  is  satisfied  that,  conceding  all  the  inferences  which 
the  jury  could  justifiably  draw  from  the  testimony,  the  eyidence  was  not  sufB- 
cient  to  warrant "  a  particular  verdict,  the  jury  might  be  so  instructed.  Rail- 
road Co.  V.  Fraloff,  100  U.  S.,  24;  Oscanyan  v.  Arms  Co.,  103  id.,  261.  This 
case,  in  our  opinion,  comes  under  that  rule.  The  record  in  the  Bailey  suit  was 
certainly  admissible  in  evidence  upon  the  issue  as  to  the  honafide  ownership  of 
the  coupons  of  July,  1872.  Without,  therefore,  considering  any  of  the  other 
questions  presented  for  our  consideration,  on  the  argument,  the  judgment  is 
affirmed. 
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McCLURB  V.  TOWNSmP  OF  OXFORD. 
(4  Otto,  429-488.    1876.) 

Error  to  IT.  S.  Cirouit  Court,  District  of  Kansas. 

§  13^.  Legidative  authority  esserUial  to  municipal  subscription  to  corporate 
Hock. 

Opinion  by  Wattb;,  C.  J. 

A  municipality  must  have  legislative  authority  to  subscribe  to  the  capital 
stock  of  a  bridge  company  before  its  officers  can  bind  the  body  politic  to  the 
payment  of  bonds  purporting  to  be  issued  on  that  account.  Municipal  officers 
cannot  rightfully  dispense  with  any  of  the  essential  forms  of  proceeding  which 
the  legislature  has  prescribed  for  the  purpose  of  investing  them  with  power  to 
act  in  the  matter  of  such  a  subscription.  If  they  do,  the  bonds  they  issue  will 
be  invalid  in  the  hands  of  all  that  cannot  claim  protection  as  bona  Jids 
holders. 

§  1 399.  Of  what  dealers  in  municipal  bonds  must  take  notice. 

To  be  a  ho7ia  fide  holder,  one  must  be  himself  a  purchaser  for  value  with- 
out notice,  or  the  successor  of  one  who  was.  Every  man  is  chargeable  with 
notice  of  that  which  the  law  requires  him  to  know,  and  of  that  which,  after 
being  put  upon  inquiry,  he  might  have  ascertained  by  the  exercise  of  reason- 
able diligence.  Every  dealer  in  munici{>al  bonds,  which  upon  their  face  refer 
to  the  statute  under  which  they  were  issued,  is  bound  to  take  notice  of  the 
statute  and  of  all  its  requirements. 

§  1 400*  Town  ionds  which  recite  iluxt  they  are  issued  pursuant  to  an  election 
held  be/ore  the  law  authorizinff  them  went  into  effect  are  void  upon  their  face. 

The  statute  under  which  the  bonds  now  in  question  were  issued,  and  which 
is  referred  to  in  the  bonds,  though  passed  and  approved  March  1,  1872,  was 
not  by  its  terms  to  go  into  effect  until  after  its  publication  in  the  ^'  Kansas 
Weekly  Commonwealth."  Of  this  every  purchaser  of  the  bonds  had  notice, 
because  it  was  part  of  the  statute  he  was  bound  to  take  notice  of.  A  pur* 
chaser  would,  therefore,  be  put  upon  inquiry  as  to  the  time  of  the  publication^ 
and  by  reasonable  diligence  could  have  ascertained  that  this  did  not  take  place 
until  March  21.  This  being  the  case,  the  law  charges  him  with  knowledge 
that  the  statute  did  not  go  into  effect  until  that  date.  The  statute  further  pro- 
vided that  no  bonds  could  be  issued  under  its  authority  until  the  question  of 
their  issue  had  been  submitted  to  the  legal  voters  of  the  town  at  an  election,  of 
which  thirty  days'  notice  had  been  given,  and  at  which  a  majority  of  the  votes 
should  be  in  favor  of  the  measure.  These  bonds  bore  date  April  15, 1872,  and,, 
pursuant  to  the  express  lequirements  of  the  act,  contained  a  statement  of  the 
purpose  for  which  they  were  issued,  a  reference  to  the  act  under  which  they 
were  issued,  and  the  result  of  the  vote  of  the  inhabitants  on  the  question  of 
their  issuance,  which  is  stated  to  have  been  taken  April  8,  1872.  No  valid  no- 
tice  of  an  election  could  be  given  until  the  act  went  into  effect,  because  until 
then  no  officer  of  the  township  had  authority  to  designate  the  time  or  place  of 
holding  it.  These  bonds,  therefore,  carried  upon  their  face  unmistakable  evi- 
dence that  the  forms  of  the  law  under  which  they  purported  to  have  been  issued 
had  not  been  complied  with,  because  thirty  days  had  not  elapsed  between  the 
time  the  law  took  effect  and  the  date  of  the  election.  If  a  purchaser  may  be, 
as  he  sometimes  is,  protected  by  false  recitals  in  municipal  bonds,  the  munici* 
pality  ought  to  have  the  benefit  of  those  that  are  true. 
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§  1401.  The  Jiolder  of  coupons^  which  refer  to  the  bonds  to  which  they  belong^ 
Z8  chargeable  with  notice  of  all  the  bonds  contain. 

This  suit  was  brought  upon  coupons  detached  from  the  bonds  purchased  by 
the  plaintiff  in  error  before  maturity,  but  upon  their  face  they  refer  to  the 
bonds,  and  purport  to  be  for  the  semi-annual  interest  accruing  thereon.  This 
puts  the  purchaser  upon  inquiry  for  the  bonds,  and  charges  him  with  notice  of 
all  they  contain.  This  disposes  of  the  case.  As  the  declaration  sets  out  a  copy 
of  the  bonds  with  all  the  recitals,  and  the  recitals  show  that  the  bonds  were 
irregularly  issued  and  not  binding  upon  the  township,  it  follows  that  the  decla- 
ration does  not  set  forth  a  good  cause  of  action  against  the  defendant,  and  that 
the  demurrer  was  properly  sustained.  This  is  in  accordance  with  the  decision 
of  the  supreme  court  of  Kansas,' in  Greorge  v.  Oxford  Township,  16  £an.,  72. 
Under  these  circumstances  it  is  unnecessary  to  consider  any  other  of  the  ques- 
tions which  have  been  certified  here. 

Judgment  affirmed. 

BROOKLYN  v.  INSURANCE  COMPANY. 
(9  Otto,  862-371.    1878.) 

Erroe  to  U.  S.  Circuit  Court,  Northern  District  of  Illinois. 
•  Statement  of  Facts. —  The  town  of  Brooklyn,  in  Illinois,  issued  certain 
bonds  in  aid  of  a  railroad  that  was  expected  to  be  built,  running  through  the 
town,  but  which  was  not  so  built.  Upon  being  sued  on  the  coupons,  the  town 
pleaded  (1)  the  general  issue ;  (2)  that  the  notice  of  the  election  expressly  stated 
that  the  bonds  were  on  condition  that  the  road  should  pass  through  Brooklyn, 
and  that  the  railroad  officials  deceived  the  officers  of  the  town,  and  thereby 
obtained  the  bonds ;  (3)  that  the  plaintiff  was  not  a  bona  fide  assignee  of  the 
coupons  in  suit  before  maturity,  etc. ;  (4)  that  the  railroad  officials  and  the 
town  officers,  by  fraud  and  collusion,  got  the  bonds  issued  without  proper  as- 
surances that  the  road  should  be  built  in  conformity  with  the  agreement; 
(5)  that  plain tiff^s  action  is  barred  by  a  decree  of  an  Illinois  court,  in  which  the 
bonds  were  declared  invalid,  the  plaintiff  being,  as  alleged,  a  party  to  the  suit, 
under  the  description  of  the  ''  unknown  owners  of  certain  bonds,"  etc.,  there 
having  been  publication  directed  to  such  owners.  To  the  second,  fourth  and 
fifth  pleas  the  plaintiff  demurred,  and  joined  issue  on  the  first  and  third.  The 
demurrers  were  sustained,  and  the  jury  found  the  issue  for  the  plaintiff. 

Opinion  by  Mb.  Jus-ncE  Hablan. 

The  questions  presented  for  consideration  upon  this  writ  of  error  seem  to 
have  been  concluded  by  the  former  decisions  of  this  court. 

§  1402.  The  holder  of  bonds  is  not  chargeable  with  notice  of  the  precise  form 
or  terms  of  a  subscription^  whetlier  absolute  or  conditional. 

The  facts  set  out  in  the  second  plea  do  not  constitute  a  defense  to  this  action. 
It  IS  not  averred  in  that  plea  that^the  insurance  company  had,  at  the  time  it 
purchased  the  coupons  in  suit,  any  knowledge  or  actual  notice  of  the  special 
conditions  embodied  in  the  election  notice,  and  repeated  in  the  formal  subscrip- 
tion of  May  23,  1870.  Kor  is  it  therein  alleged  that  the  bonds  to  which  these 
coupons  were  originally  attached  contained  recitals  indicating  that  the  subscrip- 
tion had  been  voted  and  made  upon  any  conditions  whatever.  The  defendant 
in  error  was  undoubtedly  bound  to  take  notice  of  the  provisions  of  the  statute 
under  which  the  bonds  had  been  issued.     But  it  was  under  no  legal  obligatioa 
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to  inquire  as  to  the  precise  form  or  terms  of  the  subscription,  whether  it  was 
absolute  or  only  conditionaL 

Had  the  insurance  company,  before  consummating  its  purchase  of  the 
coupons,  examined  the  act  incorporating  the  Chicago  &  Eock  Eiver  Bail- 
road  Company,  it  would  have  ascertained:   1st.  That  the  statute  made  no 
provision  for  conditional  subscriptions.    2d.   That  upon  the  approval  by  a 
majority  of  the.  legal  voters  of  any  incorporated  city,  town  or  township,  along 
or  near  the  route  of  the  road,  at  an  election  called  and  held  for  such  purpose, 
in  the  mode  prescribed  by  law,  it  was  made,  by  the  express  words  of  the  stat- 
ute, the  duty  of  the  president  of  the  board  of  trustees,  or  other  executive 
officer  of  such  town,  and  of  the  supervisor  of  such  township,  to  make  the  sub- 
scription voted  for,  receive  certificates  therefor,  and  execute  to  the  company 
bonds  of  the  required  amount,  bearing  interest,  payable  annually,  and  signed 
by  such  president,  executive  officer  or  supervisor,  and  attested  by  the  clerk  of 
the  municipality  in  whose  name  the  bonds  were  issued.     8d.  That,  within  ten 
days  after  the  approval  of  a  subscription  by  popular  vote,  it  was  the  duty  of 
the  clerk  to  transmit  to  the  county  clerk  a  statement  of  the  vote  given,  the 
amount  voted,  and  the  rate  of  interest  to  be  paid;  and,  within  like  period,  after 
bonds  were  issued,  to  file  with  the  county  clerk  a  certificate  showing  the 
amount  and  number  of  bonds  issued,  and  the  rate  of  interest  to  be  paid.    If  it 
be  suggested  that  the  statement  thus  directed  to  be  transmitted  to  and  filed  with 
the  county  clerk  would  inform  the  purchaser  whether  the  subscription  was  con- 
ditional or  absolute,  a  sufficient  response  is,  that  such  statement  might  have 
been  in  conformity  with  the  letter  of  the  statute  without  setting  forth  the  pre- 
cise nature  of  the  subscription.    But  a  conclusive  answer  is,  that  there  is  no 
averment  that  any  such  statement  was  prepared,  transmitted  or  filed,  or,  if  filed, 
that  it  indicated  the  conditional  nature  of  the  subscription,  by  reference  either 
to  the  election  notice  or  to  the  formal  subscription  of  May  27,  1870.    The  plea 
shows  that  'Hhe  town  and  the  citizens"  (to  adopt  the  language  of  the  plea) 
were  assured  by  the  agents  and  representatives  of  the  railroad  company  that 
the  latter  intended,  in  good  faith,  to  perform  the  special  conditions  annexed  to 
the  subscription,  and  that  all  rumors  to  the  contrary  were  without  just  founda- 
tion.   These  assurances  were  credited,  and,  in  reliance  upon  them,  the  super- 
visor and  clerk  executed  and  delivered  the  bonds,  knowing,  at  the  time,  that 
the  conditions  imposed  by  popular  vote,  as  well  as  by  the  terms  of  the  sub- 
scription, had  not  been  complied  with.    Thus  was  faith  in  the  promises  of  a 
railroad  company  substituted  for  a  contract  which,  had  the  town  stood  upon  it, 
would  either  have  secured  the  construction  of  the  road,  as  contemplated,  or 
guarded  its  people  against  a  burden  which  has  been  imposed  upon  them  through 
the  fraudulent  conduct  of  railroad  officials,  and  the  violation,  by  its  own  offi- 
cers, of  the  trust  committed  to  them.    By  the  act  of  the  town's  constituted 
authorities,  who,  by  the  statute,  had  the  right,  under  certain  circumstances,  to 
execute  and  deliver  the  bonds  and  coupons,  the  railroad  company  was  enabled 
to  put  them  upon  the  money  market  in  advance  of  the  construction  of  the 
road.    It  is  now  too  late  for  the  town  to  claim  exemption,  as  against  bona  fide 
purchasers,  upon  the  ground  that  the  railroad  company  disregarded  its  promise 
to  construct  the  road,  or  upon  the  ground  that  its  own  officers  delivered  the 
bonds  in  violation  of  special  conditions,  of  which  the  purchasers  had  no  knowl- 
edge or  notice  either  from  the  statute  or  otherwise.    The  remedy  of  the  city 
is  against  the  railroad  company  and  its  own  unfaithful  officers,  who,  it  is  al« 
leged,  were  in  fraudulent  combination  with  the  company. 
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For  the  reasons  already  stated,  the  fourth  plea  mast  also  be  held  to  be  insaffi* 
cient.  The  bonds  were  signed  by  the  oflBcers  designated  for  that  purpose  by 
the  charter  of  the  railroad  company,  and,  after  the  vote  and  subscription,  it 
does  not  seem  to  have  been  necessary  that  the  board  of  auditors  or  other  cor- 
porate authorities  of  the  town  should  have  participated  in  their  issue  and 
delivery. 

§  1403.  A  proceeding  wholly  in  personam  againM  holders  of  negotiable  paper 
cannot  affect  nonresident  holders  who  are  proceeded  against  only  by  constructive 
service. 

The  fifth  plea  is  radically  defective.  The  suit  commenced  and  determined  in 
the  circuit  court  of  Lee  county  was  a  proceeding  wholly  in  personam^  against 
the  holders  and  owners  of  bonds  and  coupons  which  had  been  issued  in  the 
name  of  the  town,  and  delivered  to  the  railroad  company.  Upon  principle  and 
authority,  no  decree  therein  rendered  could  bind  any  one  not  personally  served 
with  process,  or  who  did  not  appear.  It  could  not  affect  the  rights  of  non- 
resident holders  of  bonds  and  coupons,  proceeded  against  by  constructive  serv- 
ice. Such  service,  as  to  them,  was  ineffective  for  any  purpose  whatever. 
Pennoyer  v.  Keff,  95  XT.  S.,  714,  and  authorities  there  cited. 

We  come  now  to  consider  the  remaining  assignment  of  error,  viz.,  that  the 
court  erred  in  rendering  judgment  upon  the  verdict.  This  objection  rests  upon 
the  ground  that  although  there  were  two  issues  to  try, —  those  arising  under 
the  first  and  third  pleas, —  the  jury  were  sworn  to  try  "  the  issue,"  and  found 
only  "  the  issue"  for  the  defendant  in  error. 

§  1 404.  An  dbjectiork  that  the  jury  only  tried  ihe  " issue^^  there  being  two 
issiieSj  fnust  be  made  in  the  trial  court. 

We  observe,  from  the  record,  that  after  the  demurrer  to  the  second,  foi^irth 
and  fifth  pleas  was  sustained,  the  city  failed  to  appear,  by  attorney,  at  the  trial 
before  the  jury.  After  verdict,  a  motion  was  entered  to  set  aside  the  verdict 
and  judgment  and  grant  a  new  trial.  But  no  written  grounds  were  filed  in 
support  of  the  motion.  !N'or  did  the  city  appear  at  the  hearing  of  the  motion, 
and  urge  any  reason  for  its  being  granted.  It  was,  consequently,  denied,  and, 
in  this  court  for  the  first  time,  specific  objection  is  made  that  the  jury  were 
sworn  to  try,  and,  in  fact,  tried  but  one  issue,  and  that  it  is  impossible  from  the 
orders  of  the  court  to  say  what  issue  was  tried.  We  decline  to  consider  the 
objection.  If  the  attention  of  the  court  below  had  been  called  to  this  matter, 
the  objection  might  have  been  obviated.  There  is  no  bill  of  exceptions  show- 
ing to  what  point  the  evidence  was  directed,  and  we  will  assume,  under  the 
circumstances  of  the  case,  that  all  the  issues  were  tried  which  were  presented 
in  due  form  for  trial,  or  which  the  parties  desired  to  be  disposed  of.  Laber  t;. 
X^ooper,  7  Wall.,  565.    Our  conclusion  is  that  no  error  was  committed  in  the 

court  below. 

Judgment  affirmed^ 
Mr.  Justice  Bradley  did  not  sit  in  this  case. 

DRAPER  V.  SPRINGPORT. 
(14  Otto,  601-504.    1881.) 

Error  to  TT.  S.  Circuit  Court,  Northern  District  of  New  York. 
Opinion  by  Mr.  Justice  Bra^dlet. 

Statement  of  Facts. —  The  action  below  was  brought  by  Draper  against  the 
town  of  Springport|  to  recover  the  amount  of  certain  interest  coupons  an- 
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nexed  to  certain  instruments  called  bonds  of  the  town  of  Springport,  issued  in 
payment  of  stock  of  the  Cayuga  Lake  Bailroad  Company.  One  defense  was 
that  the  bonds  had  no  seals  affixed  to  the  signatures  of  the  town  commissioners. 
For  this  defect  the  court  below  gave  judgment  for  the  defendant,  a  jury  having 
been  waived  by  the  parties'  Other  defenses  were  9et  up  on  the  trial,  but  weire 
overruled  by  the  court.  These  were:  1st.  That  on  a  certiorari  (to  which  the 
plaintiff  was  not  a  party)  the  proceedings  of  the  town  commissioners,  which 
resulted  in  the  issue  of  the  bonds,  were  set  aside.  2d.  That  there  was  no  suffi- 
cient consent  of  tax-payers  of  the  town  to  authorize  the  commissioners  to 
subscribe  for  the  stock  of  the  railroad  company.  8d.  That  many  of  those 
tax-payers  who  did  subscribe  revoked  their  consent  before  the  commissioners 
acted,  which  reduced  the  number  of  those  consenting  below  that  required  to 
give  the  commissioners  power  to  act. 

§  1405.  A  municipal  corporation^  authorized  to  issue  hofids  for  a  spedfie 
purpose^  is  hound  to  a  "bona  fide  holder  for  valuCy  upon  obligations  otherwise 
pursuant  to  authority^  hut  not  under  seal. 

Without  expressing  any  opinion  as  to  the  sufficiency  of  the  defenses  which 
were  overruled,  we  are  of  opinion  that  the  ground  on  which  the  court  below 
dismissed  the  petition  was  insufficient.  It  related  merely  to  a  matter  of 
form,  and  not  to  the  substance  of  the  transaction.  The  statute  under  which 
the  bonds  (so  called)  were  issued  was  passed  April  14, 1869,  and  was  entitled 
"  An  act  to  facilitate  the  construction  of  the  Cayuga  Lake  Bailroad,  and  to  au- 
thorize the  town  of  Springport,  Cayuga  county,  to  subscribe  to  the  capital 
stock  thereof."  The  first  section  authorized  the  county  judge  to  appoint, 
under  his  hand  and  seal,  three  freeholders  of  the  town,  as  commissioners  to 
carry  into  effect  the  purposes  of  the  act.  These  commissioners  w^re  duly  ap- 
pointed and  qualified.    The  second  section  of  the  act  was  as  follows: 

'^  Ssa  2.  It  shall  be  lawful  for  the  said  commissioners  to  borrow  on  the  faith 
and  credit  of  the  said  town  such  sum  of  money  as  the  tax-paying  inhabitants 
shall  fix  upon  by  their  assent  in  writing,  not  exceeding  in  amount  ten  per  cent, 
of  the  assessed  valuation  of  the  real  and  personal  property  of  said  town  as 
shown  by  the  assessment  roll  for  the  year  1868,  for  said  town,  at  a  rate  of  in- 
terest not  exceeding  seven  per  cent,  for  a  term  not  exceeding  thirty  years,  and 
to  execute  bonds  therefor  under  their  hands  and  seal. 

*^  The  bonds  so  to  be  executed  may  be  in  such  sums  and  payable  at  such  times 
and  places,  not  exceeding  thirty  years,  and  in  such  form  as  the  said  com- 
missioner or  commissioners  and  their  successors  may  deem  expedient:  Pro* 
videdj  however^  that  the  powers  and  authority  conferred  by  this  section  shall 
only  be  executed  upon  the  condition  that  the  consent  shall  first  be  obtained  in 
writing  of  the  majority  of  the  tax-payers  of  said  town  owning  more  than  one- 
half  of  the  taxable  property  of  said  town  assessed  and  appearing  upon  the 
assessment  roll  of  the  year  1868,  which  consent  shall  be  proved  or  acknowl- 
edged in  the  same  manner  as  conveyances  of  real  estate  are  proved  or  ac- 
knowledged, or  proved  by  a  subscribing  witness,  who  shall  swear,  in  addition 
to  the  ordinary  form  of  affidavits  of  subscribing  witnesses,  that  the  party 
assenting  informed  the  witness  that  he  knew  the  contents  thereof. 

*^  The  proof  required  to  show  that  a  majority  of  the  taxable  inhabitants  rep- 
resenting a  majority  of  the  taxable  property  of  the  town  have  given  their  con- 
sent required  by  this  section  shall  be  by  the  affidavit  of  the  assessors  or  a 
majority  of  them  of  said  town,  which  affidavit,  consent  and  acknowledgment 

shail  be  filed  in  the  town  and  county  clerk's  office  of  the  said  county,  with  a 
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copy  of  the  assessment  roll  of  the  year  1868,  and  it  shall  be  the  duty  of  the 
said  assessors,  and  they  are  hereby  required,  to  make  such  affidavit  whenever 
the  said  consent  shall  be  obtained,  on  or  before  the  1st  day  of  January,  1870/' 

(The  time  of  obtaining  consents  was  extended  by  the  act  of  April  1,  1870, 
%o  April  1,  1871.) 

"A  certified  copy  of  such  affidavit,  consent  and  acknowledgment  shall  be 
presumptive  evidence  of  the  facts  therein  contained,  and  shall  be  admitted  in 
any  court  of  this  state,  or  before  any  judge  or  justice  thereof." 

Section  8  authorized  the  commissioners  in  their  discretion  to  dispose  of  the 
bonds  to  anybody  at  not  less  than  par,  and  directed  that  the  money  raised  by 
the  sale  of  bonds  should  be  invested  in  the  stock  of  the  Cayuga  Lake  Bailroad 
Company,  and  that  the  said  money  should  be  used  and  applied  in  the  con- 
struction of  said  railroad,  beginning  at  the  north  end  as  aforesaid,  and  its 
buildings  and  appurtenances,  and  for  no  other  purpose  whatever.  It  was 
further  enacted  that  the  commissioners  might  subscribe  for  the  stock  of  the 
company  for  the  amount  consented  to,  and  might  purchase  the  stock,  receive 
certificates,  and  the  town  should  thereby  acquire  all  the  rights  and  privileges 
of  other  stockholders,  might  participate  in  meetings  of  stockholders,  and  be 
Eligible  as  directors. 

Section  20  authorized  the  commissioners  to  exchange  the  bonds  at  par,  and 
issue  them  directly  to  the  railroad  company,  receiving  therefor  the  stock  of  the 
company.  On  the  23d  of  March,  1871,  the  three  assessors  of  the  town  made 
an  affidavit  in  accordance  with  the  act,  stating  the  facts  necessary  to  enable  the 
commissioners  to  proceed.  The  commissioners  thereupon  subscribed  for  one 
thousand  shares  of  the  capital  stock  of  the  railroad  company,  of  $100  each,  and 
issued  the  bonds  in  question  in  payment  thereof.  The  plaintiff  purchased  the 
coupons  on  which  the  suit  was  brought  in  the  ordinary  course  of  business,  in 
good  faith,  and  for  a  valuable  consideration. 

It  IS  apparent  from  the  law  that  the  substantial  thing  authorizckl  to  be  done 
on  behalf  of  the  town  was,  to  pledge  the  credit  of  the  town  in  aid  of  the  rail- 
road company  in  the  construction  of  its  road,  by  subscribing  to  its  capital  stock, 
and  issuing  the  obligations  of  the  town  in  payment  thereof.  The  technical 
form  of  the  obligations  was  a  matter  of  form  rather  than  of  substance.  The 
issue  of  bonds  under  seal,  as  contradistinguished  from  bonds  or  obligations 
without  a  seal,  was  merely  a  directory  requirement  The  town,  indeed,  had  no 
6eal;  and  the  individual  seals  of  the  commissioners  would  have  had  no  legal 
efficacy ;  for  the  bonds  were  not  their  obligations,  but  the  obligations  of  the 
town;  and  their  seals  could  have  added  nothing  to  the  solemnity  of  the  instru- 
ments. The  fundamental  authority  contained  in  the  law  is  found  in  the  first 
three  lines  of  the  second  section :  "  It  shall  be  lawful  for  the  said  commissioners 
to  borrow  on  the  faith  and  credit  of  the  said  town  such  sum  of  money  as  the 
tax-paying  inhabitants  shall  fix  upon  by  their  assent  in  writing.'^  The  commis- 
sioners executed  this  authority  in  the  form  allowed  by  the  statute,  namely,  by 
a  direct  purchase  of  the  stock  with  the  bonds  issued.  They  might  have  sold 
the  bonds  for  money,  and  paid  the  money  for  the  stock.  Had  they  done  this, 
the  town  would  have  been  liable  to  pay  the  money  borrowed,  even  if  the  obli- 
gations given  for  it  bad  been  void.  Where  the  transaction  has  nothing  in  it  of 
malum  in  se^  and  the  parties  are  not  participes  criminis  in  a  violation  of  law, 
money  had  and  received  by  one  from  the  other  in  good  faith,  may  be  recovered 
even  though  the  security  given  therefor  be  void  for  some  technical  defect  or 

illegality.    This  matter  was  sufficiently  discussed  in  the  case  of  Thomas  t^.  City 
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of  Richmond,  12  Wall.,  349,  and  was  very  ably  considered  in  Oneida  Bank  v. 
Ontario  Bank,  21  N. ' Y.,  490.  The  fact  that  the  stock  was  taken  directly  in 
exchange  for  the  bonds,  instead  of  selling  the  latter  for  money  and  investing  in 
stock,  can  make  no  material  difference  in  the  nature  of  the  transaction.  It  is 
eqaally  the  case  of  value  lawfully  received  for  an  innocent  obligation,  whether 
valid  or  invalid,  given  therefor.  If  valid,  a  recovery  may  be  had  on  it;  if  in- 
valid, a  recovery  may  be  had  upon  the  original  consideration.  We  cannot 
agree  with  the  courts  of  the  state,  that  the  form  of  a  seal  was  an  essential  part 
of  the  transaction. 

§  1 406,  Qncere:  Whether  the  cibaence  of  a  seal  to  a  municijpaZ  bond  is  notice  of 
irregularity  to  the  holder  t 

Whether  the  deviation  from  the  directions  of  the  statute,  in  the  form  of  the 
obligations,  may  not  have  the  effect  of  notice  to  the  holder,  sufficient  to  allow 
the  other  defenses  to  be  set  up,  is  a  question  which  it  is  unnecessary  at  this 
time  to  decide.  It  may  admit  of  much  consideration.  Judgment  reversed,  with 
directions  to  award  a  venire  de  novo. 

CARRIER  V.  TOWN  OF  SHAWANGUNK. 
(Circuit  Court  for  New  York:  10  Federal  Reporter,  dd0-23a    1882.) 

Opinion  by  Shipman,  D.  J. 

Statement  of  Facts. —  This  is  an  action  at  law  to  recover  the  amount  due 
upon  sundry  bonds  for  $2,400  issued  by  the  town  of  l^hawangunk,  and  payable 
to  bearer.  The  bonds  recited  that  they  were  issued  in  pursuance  of  the  act 
which  is  hereafter  mentioned,  and  by  duly  appointed  commissioners.  The 
second  section  of  chapter  880  of  the  session  laws  of  1866  provided  that  it  should 
be  lawful  for  the  commissioners  appointed  by  the  county  judge,  upon  the  ap- 
plication of  twelve  freeholders,  residents  of  the  town,  to  borrow  on  the  faith 
and  credit  of  the  town  such  sum  of  money  as  the  tax-paying  inhabitants  of  the 
town  should  fix  upon  by  their  assent  in  writing,  not  exceeding  a  specified  per- 
centage of  the  assessed  valuation  of  the  property  of  the  town  for  the  year 
1865: 

"  Provided,  however,  that  the  powers  and  authority  conferred  by  this  sectioii 
shall  only  be  exercised  upon  the  condition  that  the  consent  shall  first  be  ob- 
tained in  writing  of  such  number  of  the  tax-payers  of  such  town,  their  heirs, 
or  legal  representatives,  appearing  upon  the  last  assessment  roll  for  the  year 
1865,  as  shall  represent  a  majority  of  the  taxable  property  of  such  town;  proof 
of  which  shall  be  by  the  acknowledgment  or  proof  thereof  as  required  for  deeds 
of  real  estate  filed  in  the  town  and  county  clerks'  offices  of  the  respective 
counties,  and  annexed  to  a  copy  of  the  assessment  roll  of  the  town  for  1865^ 


j> 


For  the  purpose  of  showing  that  the  plaintiff,  whether  a  purchaser  for  value 
or  not,  had  the  title  and  rights  of  a  honafide  holder,  because  he  was  the  suc- 
cessor of  the  Dime  Savings  Bank,  which  was  a  purchaser  for  value  before  ma- 
tarity,  and  without  notice  of  any  claim  of  non-liability  on  the  part  of  the  town, 
the  plaintiff  proves  by  the  attorney  of  the  bank,  that  before  the  purchase  and 
before  maturity  he  investigated  whether  the  consent  of  the  town  to  the  issue 
of  the  bonds  had  been  obtained  as  prescribed  by  the  act.  Before  the  examina- 
tion bo  had  never  heard  of  any  claim  on  the  part  of  the  town,  or  its  officers, 
that  the  bonds  were  invalid.  He  examined  a  certified  copy  of  the  consent  and 
assessment  rolls  of  the  town,  and  ascertained  that  the  majority  of  the  persons 
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upon  the  assessment  list  had  signed  the  petition  or  consent  to  the  bonding  of  the 
town,  and  that  the  consents  represented  a  majority  of  the  property  of  the  town, 
and  that  these  facts  had  been  certified  to  by  t^e  proper,  officers.  The  witness 
testified:  '^I  carefully  added  up  and  reviewed  the  additions  already  added  np, 
proved  the  figures,  and  found  them  correct.  I  counted  the  names  for  myself, 
and  I  read  the  certificate.  It  was  the  county  clerk's  of  Ulster  county.  .  ,  . 
I  ascertained  that  all  the  names  on  the  consent  roll  were  on  the  assessment  roll, 
and  checked  them  off  and  added  up  the  amount  of  the'propert3\" 

The  result  of  the  investigation  was  reported  to  the  bank,  which  thereupon 
bought  a  large  amount  of  the  bonds  for  ninety  per  cent,  of  their  par  value. 
The  certified  copy  was  delivered  to  the  bank,  and  was  thereafter  mislaid  and 
lost.  It  was  not  claimed  by  the  defendant  that  the  bank  had  any  actual  notice 
of  any  alleged  invalidity  of  the  bonds,  but  the  defendant,  after  the  plaintiff 
had  rested,  offered  a  certified  copy  of  the  consent  roll  of  the  town,  in  pursu- 
ance of  which  the  bonds  were  authorized  to  be  issued,  together  with  a  certified 
copy  of  the  assessment  roll  of  the  town  for  the  year  1865,  to  show  that  the 
consent  of  the  majority  in  value  of  the  tax-payers  was  not  obtained,  and  in- 
sisted ^Hhat  the  bank  must  stand  4>r  fall  by  the  roll  as  it  in  fact  was,  not  by  any 
mistaken  interpretation  of  it  by  its  attorney;  that  it  was  not  a  bona  fide  holder 
without  notice,  because  it  had  undertaken  to  investigate  the  matter,  and  did  not 
rely  on  the  face  of  the  security." 

The  court  excluded  the  evidence,  to  which  ruling  the  defendant  excepted,  and 
a  verdict  having  been  subsequently  directed  for  the  plaintiff,  filed  a  bill  of  ex- 
ceptions and  a  motion  for  new  trial.  The  question  in  regard  to  the  exclusion 
of  the  certified  copies  of  the  consent  and  assessment  rolls,  for  the  purpose  for 
which  they  were  offered,  was  the  only  one  which  was  argued  by  the  defendant. 
It  will  be  observed  that  these  rolls  were  not  offered  either  upon  cross-examina- 
tion of  the  attorney  or  as  independent  evidence  to  show  that  ho  had  actual 
notice  of  any  defect  in  the  number  of  consents,  or  that  he  would  have  had 
notice  if  he  bad  exercised  reasonable  diligence;  but  they  were  offered  upon  the 
alleged  ground  that,  inasmuch  as  the  bank's  attorney  had  examined  certified 
copies,  it  therefore  could  not  be  a  hona  fide  purchaser,  if  a  comparison  of  the 
consent  roll  with  the  assessment  roll  would  show  that  the  consent  of  a  majority 
in  value  had  not  been  obtained,  although  diligent  scrutiny,  at  the  time  of  the 
purchase,  did  not  disclose  the  alleged  fact. 

§  1407.  One  who  investigates  the  authority  under  which  munioij>al  bands  are 
issued  is  not  chargeable  with  notice  of  defects  fior  that  reason. 

The  defendant's  proposition  was  that  the  purchaser  before  maturitv  of  mu- 
nicipal bonds,  payable  to  bearer,  is  not  .  hona  fide  holder  if  he  undertakes  to 
investigate  the  validity  of  the  bonds  which  he  proposes  to  buy,  and  investigar 
tion  would  have  revealed  to  him  a  defect,  although  it  was  not  disclosed  by  dili- 
gent examination,  apd  that  such  purchaser  is  charged  with,  notice  of  all  tbat  a* 
complex  record  might  show,  although  it  is  not  claimed  that  he  had  notice  of 
any  defect  in  the  bonds,  and  it  is  clear  that  diligent  scrutiny  of  the  copies  of 
the  public  record  which  were  furnished  to  him  did  not  disclose  any  suggestion 
of  such  defect.  No  such  artificial  rule  in  regard  to  notice  has  been  established. 
It  IS  true  that  purchasers  of  municipal  bonds  are  charged  with  notice  of  the 
laws  of  the  state  which  authorized  the  issue,  and  of  a  want  of  power  in  the 
municipality  or  its  officers  to  execute  or  issue  the  bonds.  In  this  case,  it  is 
fairly  to  be  gathered  from  the  statute  that  the  commissioners  were  invested 
with  power  to  decide  whether  the  proper  number  of  tax-pajrers  had  consented, 
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and  whether,  therefore,  the  condition  precedent  had  been  complied  with,  and 
their  recitals  in  the  bonds,  when  held  by  a  bona  fide  purchaser,  are  conclosive. 
Township  of  Coloma  v.  Eaves,  92  U.  S.,  484  (§§  1419-20,  infr(i)\  Humboldt  v. 
Long,  92  U.  S.,  642  (§§  1451-53,  infm);  Walnut  v.  Wade,  103  U.  S.,  683. 
Knowledge,  by  the  purchaser  of  municipal  bonds  before  maturity,  of  their 
invalidity,  when  there  are  no  marks  of  infirmity  on  the  face  of  the  instrument, 
and  there  is  no  want  of  power  in  the  municipality  or  its  officers  to  execute  and 
issue  the  bonds,  is  a  question  of  fact. 

§  1 408.  Effect  of  recital  appearing  on  face  of  hond. 

It  being  admitted  that  the  purchaser  before  maturity,  for  value,  had  no  actual 
notice  or  suspicion  of  any  defect,  and  the  bonds  in  substance  reciting  compli* 
ance  with  the  condition  precedent  which  was  required  by  the  statute,  the 
arbitrary  rule  claimed  by  the  defendant,  which  declares  that  he  did  have  con- 
structive  notice  of  a  defect,  does  not  exist.  The  motion  for  a  new  trial  is 
denied,  and  the  stay  of  proceedings  is  vacated. 

MERCER  COUNTY  r.  HACKET. 
(1  Wallace,  83-97.    1808.) 

Statement  of  Facts. —  An  act  of  Pennsylvania,  of  1852,  authorized  subscrip* 
tions  to  the  stock  of  a  certain  railroad  company  on  the  following  conditions: 
(1)  Subscriptions  to  be  made  by  the  county  commissioners,  after  the  amount 
shall  have  been  designated,  advised  and  recommended  by  a  grand  jury  of  the 
county.  (2)  The  bonds  not  to  be  sold  by  the  company  at  less  than  par.  (3) 
That  the  acceptance  of  this  act  by  the  company  should  also  be  deemed  an 
acceptance  by  it  of  the  provisions  of  another  act  fixing  the  gauges  of  railroads 
in  Erie  county. 

In  a  suit  by  a  hona  fide  holder,  the  county  offered  to  prove:  (1)  That  no 
recommendation  was  made  by  a  grand  jury  as  required  by  the  act,  but  the  jury 
signed  a  paper,  stating  that  they  '^  would  recommend"  a  subscription,  etc.,  not 
exceeding  $150,000  in  amount.  (2)  That  the  company  refused  to  accept  the 
provisions  of  the  act  fixing  the  gauges  of  raili^)ads.  (3)  That  the  bonds  were 
paid  out  by  the  company  at  less  than  par. 

Opinion  by  Mr.  Justice  Gbieb. 

The  bonds  declare  on  their  face  that  the  faith,  credit  and  property  of  the 
county  are  solemnly  pledged,  under  the  authority  of  certain  acts  of  assembly, 
and  that  in  pursuance  of  said  act  the  bonds  were  signed  by  the  commissioners 
of  the  county  They  are  on  their  face*  complete  and  perfect;  exhibiting  no 
defect  in  form  or  substance;  and  the  evidence  offered  is  to  show  the  recitals  on 
the  bonds  are  not  true ;  not  that  no  law  exists  to  authorize  their  issue,  but  that 
the  bonds  were  not  made  ^^  in  pursuance  of  the  acts  of  assembly  "  authorising 
them. 

§  1 409.  Where  municipal  bonds  on  their  face  import  compliance  with  the  lawj 
u  bona  fide  purchaser  need  not  look  further. 

We  have  decided  in  the  case  of  Commissioners  of  Knox  County  v,  Aspinwall, 
21  How.,  545  (§§  1413-18,  tnfra)y  that  where  the  bonds  on  their  face  import  a 
compliance  with  the  law  under  which  they  were  issued,  the  purchaser  is  not 
bound  to  look  further.  The  decision  of  the  board  of  commissioners  may  not 
be  conclusive  in  a  direct  proceeding  to  inquire  into  the  facts  before  the  rights 
and  interests  of  other  parties  had  attached ;  but  cfter  the  authority  has  been 
executed,  the  stock  subscribed,  and  the  bonds  issued  and  in  the  hands  of  inno^ 
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<iexit  holders,  it  would  be  too  late,  even  in  a  direct  proceedings  to  call  it  in 
question.  The  case  of  Mercer  County  v.  The  Railroad,  27  Penn.  St.,  389,  has 
been  cited  as  governing  this  case.  But  on  examination  it  will  be  found  not  to 
contradict  the  doctrine  we  have  just  stated.  That  was  a  bill  in  equity  pray- 
ing an  injunction  against  the  issuing  of  a  portion  of  the  bonds  not  yet  delivered 
over  to  the  company^  or  negotiated  by  them.  It  charged  that  the  commissioners 
had  not  pursued  the  conditions,  limitations  and  restrictions  of  the  act  that 
authorized  their  issue;  that,  by  the  act, ^^  all  such  subscriptions  shall  be  made 
after  and  not  before  the  amount  of  such  subcriptions  shall  have  been  desiffnaied^ 
advised  and  recommended  hy  a  grand  jury^^  whereas  the  grand  jury  only  ^^rec- 
ommended that  the  commissioners  of  Mercer  county  subscribe  to  the  capital  stock 
of  the  Pittsburgh  &  Erie  Bailroad,  to  such  amount  and  under  such  restrictions^ 
as  may  be  required  by  the  act  of  assembly,  by  authorizing  them  to  subscribe, 
to  an  amount  not  exceeding  $150,000."  The  bill  charged  also  most  gross  frauds 
perpetrated  by  the  company,  which  fully  justified  the  decree  of  the  court,  with- 
out resorting  to  the  very  ingenious  and  rather  astute  criticism  of  the  phraseol- 
ogy of  the  grand  jury.  It  is  true  they  recommend  only,  and  have  not  used  the 
words  "designate  and  advise"  a  subscription  not  to  exceed  $150,000.  It  would 
require  no  great  latitude  of  construction  to  treat  this,  as  the  commissioners 
might  justly  do,  as  a  substantial  compliance  with  the  act.  But  it  would  be 
contrary  to  good  faith  and  common  justice  to  permit  them  to  allege  a  newly 
discovered  construction  of  an  equivocal  power,  after  they  have  sold  the  bonds, 
and  they  have  passed  (as  is  admitted  in  this  case)  into  the  hands  of  bona  fde 
purchasers  for  value.  It  is  proper  to  state  that  the  construction  given  has  the 
assent  of  only  two  of  the  judges  of  that  learned  court,  so  that  it  has  not  the 
force  of  precedent  even  if  it  applied  to  this  case.  But  it  is  due  also  to  them  to 
say  that  they  intimate  no  opinion  as  to  how  far  the  reasons  given  for  enjoining 
the  further  issue  of  the  bonds  ought  to  affect  their  validity  in  the  hands  of 
^'  innocent  holders." 

The  proviso  to  the  act  authorizing  the  subscription  declares  "  that  the  ac- 
ceptance of  this  act  shall  be  deemed  also  an  acceptance  of  the  provisions  of  the 
act  passed  the  11th  day  of  May,  1851,  entitled  *  An  act  fixing  the  gauges  of  rail- 
roads in  the  county  of  Erie.' "  Now  it  is  very  plain  that  the  acceptance  of  the 
bonds  authorized  by  this  act  operated  per  ae  as  an  acceptance  of  the  gauge 
law.  It  needed  no  resolution  of  the  railroad  corporation  on  their  minutes. 
They  were  estopped  by  law  after  receipt  of  the  bonds,  until  they  were  afteiv 
wards  released  by  statute  from  the  condition.  But  if  that  were  not  sufficient,, 
it  may  be  stated  as  a  matter  of  history,  that  on  the  24th  of  December,  1851, 
the  stockholders  passed  a  resolution  "accepting  and  agreeing  to  be  bound  by 
the  provisions  of  the  act  aforesaid,  being  an  act  fixing  the  gauge  of  railroads  in 
Erie  county."  This  fact,  though  overlooked  in  the  case  last  mentioned,  waa 
afterwards  brought  to  the  notice  of  the  same  court,  on  the  trial  of  a  subsequent 
cause  between  the  same  parties.  As  any  subsequent  resolution  of  the  railroad 
company  refusing  compliance  with  this  condition  annexed  by  statute  to  tbeir 
acceptance  of  the  county  subscriptions  would  be  fraudulent  and  void,  the  court 
did  not  err  in  refusing  to  admit  the  evidence  offered,  or  to  permit  the  defend- 
ants to  prove  that  the  recitals  of  their  bonds  were  untrue. 

§  1410.  Municipal  bonds  are  negotiable  instrufnents, 

2.  Can  evidence  of  the  fraud  practiced  by  the  railroad  company  to  whom 
these  bonds  were  delivered,  and  by  whom  they  were  paid  to  bona  fide  holders, 
for  value,  or  the  fact  that  they  were  negotiated  at  less  than  their  par  value,  be 
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i'eceiyed  to  defeat  the  recovery  of  the  plaintiff  below?  This  species  of  bonds 
is  a  modern  invention,  intended  to  pass  by  manoal  delivery  and  to  have  the 
qualities  of  negotiable  paper,  and  their  value  depends  mainly  upon  this  char- 
acter. Being  issued  by  states  and  corporations  they  are  necessarily  under  seal. 
But  there  is  nothing  immoral  or  contrary  to  good  policy  in  making  them  nego- 
tiable, if  the  necessities  of  commerce  require  that  they  should  be  so.  A  mere 
technical  dogma  of  the  courts  or  the  common  law  cannot  prohibit  the  commer- 
cial world  from  inventing  or  using  any  species  of  security  not  known  in  the 
last  century.  Usages  of  trade  and  commerce  are  acknowledged  by  courts  as 
part  of  the  common  law,  although  they  may  have  been  unknown  to  Bractoni 
or  Blackstone.  And  this  malleability  to  suit  the  necessities  and  usages  of  the 
mercantile  and  commercial  world  is  one  of  the  most  valuable  characteristics  of 
the  common  law.  When  a  corporation  covenants  to  pay  to  bearer  and  gives 
a  bond  with  negotiable  qualities,  and  by  this  means  obtains  funds  for  the  ac- 
complishment of  the  useful  enterprises  of  the  day,  it  cannot  be  allowed  to 
evade  the  payment  by  parading  some  obsolete  judicial  decision  that  a  bond, 
for  some  technical  reason,  cannot  be  made  payable  to  bearer.  That  these 
securities  are  treated  as  negotiable  by  the  commercial  usages  of  the  whole 
civilized  world,  and  have  received  the  sanctions  of  judicial  recognition,  not 
only  in  this  court  (White  v.  Vermont  R  Co.,  21  How.,  676),  but  of  nearly 
every  state  in  the  Union,  is  well  known  and  admitted. 

But  we  have  been  referred  to  the  case  of  Diamond  v.  Lawrence  County,  37 
Penn.  St.,  363,  for  a  single  decision  to  the  contrary.  The  learned  judge  who 
delivered  The  opinion  of  the  court  in  that  case  says,  "  We  will  not  treat  these 
bonds  as  negotiable  securities.  On  this  ground  we  staiid  alone.  AU  the  courts^ 
American  amd  English^  are  against  tts.  We  know  the  history  of  these  munici- 
pal and  county  bonds,  how  the  legislature,  yielding  to  popular  excitement 
about  railroads,  authorized  their  issue;  how  grand  jurors  and  county  commis- 
sioners and  city  officers  were  moulded  to  the  purposes  of  speculators;  how 
recklessly  railroad  officers  abused  the  overwrought  confidence  of  the  public, 
and  what  burdens  of  debt  and  taxation  have  resulted  to  the  people, —  a  moneyed 
security  was  thrown  upon  the  market  by  the  paroxysm  of  the  public  mind," 
etc. 

§  1411.  Supreme  court  will  not  follow  decisions  of  state  courts  on  qi^estians  of 
commercial  law. 

If  this  decision  of  that  learned  court  was  founded  on  the  construction  of 
the  constitution  or  statute  law  of  the  state,  or  the  peculiar  law  of  Pennsyl- 
vania as  to  titles  to  land,  we  would  have  felt  bound  to  follow  it.  But  we  have 
often  decided  that  on  questions  of  mercantile  or  commercial  law,  or  usages 
which  are  not  peculiar  to  any  place,  we  do  not  feel  bound  to  yield  our  own 
judgment,  especially  if  it  be  fortified  by  the  decision  of  *'  all  other  English  and 
American  courts."  These  securities  are  not  peculiar  to  Pennsylvania,  or  gov- 
erned by  its  statutes  or  peculiar  law.  Although  we  doubt  not  the  facts  stated 
as  to  the  atrocious  frauds  which  have  been  practiced  in  some  counties,  in  issu- 
ing and  obtaining  these  bonds,  we  cannot  agree  to  overrule  our  own  decisions 
and  change  the  law  to  suit  hard  cases.  The  epidemic  insanity  of  the  people^ 
the  folly  of  county  officers,  the  knavery  of  railroad  "  speculators,"  are  pleas 
which  might  have  just  weight  in  an  application  to  restrain  the  issue  or  nego- 
tiation of  these  bonds,  but  cannot  prevail  to  authorize  their  repudiation,  after 
they  have  been  negotiated  and  have  come  into  the  possession  of  bona  fide 

holders. 
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%  1412.  Sale  of  municipal  bonds  at  less  thanpwry  conttary  to  charter^  wiUnGt 
defeat  recovery  hy  bona  fide  holder. 

In  the  case  of  Woods  v.  Lawrence  County,  1  Black,  386  (§§  998-1002,  supra\ 
as  a  corollary  from  the  principles  stated,  we  have  decided  that  in  a  suit  broaght 
on  the  coupons  of  these  bonds  by  a  bona  fide  holder,  his  right  to  recover  is  not 
affected  by  the  fact  that  the  railroad  company  sold  the  bonds  at  a  discount, 
contrary  to  the  provisions  of  their  charter,  which  forbids  the  sale  of  them  at 
less  than  their  par  value.  As  the  evidence  offered  and  overruled  by  the  court 
could  not  have  established  a  defense  to  the  case  made  by  the  plaintiff  belovr, 
the  court  did  not  err  in  refusing  to  receive  it. 

Judgment  affirmed j  vnth  costs. 

COMMISSIONERS  OP  KNOX  COUNTY  v.  ASPINV7ALL. 

(21  Howard,  589-546.    1858.) 

Opinion  by  Mb.  Justice  Nelson. 

Statement  op  Facts. —  This  is  a  writ  of  error  to  the  circuit  court  of  the 
United  States  for  the  district  of  Indiana.  The  suit  was  brought  in  the  court 
below  against  the  board  of  commissioners  of  Knox  county  to  recover  the 
amount  due  upon  two  hundred  and  eighty-four  coupons,  each  for  the  sum  of 
$60,  the  whole  amounting  to  the  sum  of  $17,040.  The  coupons  were  payable 
at  the  North  Elver  Bank,  in  the  city  of  New  York  —  one  hundred  and  forty- 
two  of  them  on  the  1st  of  March,  1856,  and  the  remaining  number  on  the  1st 
of  March,  1857.  These  coupons  were  originally  attached  to  one  hdbdred  and 
forty-two  bonds,  issued  by  the  defendants,  for  $1,000  each,  the  bonds  payable 
at  the  bank  above  mentioned,  twenty-five  years  from  date,  to  the  Ohio  & 
Mississippi  Eailroad  Company,  or  bearer,  with  interest  at  the  rate  of  six  per 
cent,  per  annum,  payable  annually  on  the  1st  of  March,  at  the  bank,  upon  pres- 
entation and  delivery  of  the  proper  coupons  hereto  attached  by  the  auditor  of 
said  county.  The  coupons  declared  upon  and  sought  to  be  recovered  are  those 
which  were  attached  to  these  one  hundred  and  forty-two  bonds,  and  repre- 
sented the  interest  due  thereon  on  the  1st  of  March,  1856  ai\d  1857.  The 
plaintiffs  are  the  holders  and  owners  of  these  coupons.  The  main  ground  of 
the  defense  set  up  and  relied  on  to  defeat  the  recovery  is  that  the  defendant, 
the  board  of  commissioners,  possessed  no  authority  to  execute,  or  to  authorize 
to  be  executed,  the  bonds  or  coupons  in  question;  and  hence,  that  they  are 
obligations  not  binding  upon  the  county  of  Knox,  which  this  board  represents. 
Our  chief  inquiry,  therefore,  will  be  whether  or  not  these  several  obligations 
were  executed  and  put  into  circulation,  as  evidences  of  indebtedness,  by  com- 
petent and  legal  authority. 

The  defendant  is  a  body  corporate,  under  the  laws  of  the  state  of  Indiana, 
by  the  name  of  the  board  of  commissioners  of  the  county,  and  very  largo 
powers  are  conferred  upon  it  in  matters  relating  to  the  police  and  fiscal  con- 
cerns of  the  county.  The  auditor  of  the  county  is  to  act  as  its  clerk,  and  the 
sheriff  is  to  attend  its  meetings  and  execute  its  orders.  It  has  a  common  seal, 
and  copies  of  its  proceedings,  signed  and  sealed  by  the  clerk,  are  evidence  in 
courts  of  justice.  It  has  power  to  dispose  of  the  property  of  the  county;  to 
adjust  accounts  against  it;  to  raise  revenue  and  examine  accounts  of  disbursing 
ofiicers;  and  an  appeal  lies  from  its  decisions  to  the  circuit  court.  1  R  S.  of 
Indiana,  pp.  180,  187. 

On  the  14th  February,  1848,  the  legislature  of  Indiana  incorporated  the 
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Ohio  &  Mississippi  Railroad  Company,  and  by  the  twelfth  section  of  the  char- 
ter provided  as  follows:  ''It  shall  be  lawful  for  the  county  commissioners  of 
any  county  in  the  state  of  Indiana  through  which  said  railroad  passes,  for  and 
in  behalf  of  said  county,  to  authorize,  by  order  on  their  records,  so  much  of 
said  stock  to  be  taken  in  said  railroad  as  they  may  deem  proper,  at  any  time 
within  five  years  after  opening  the  books  of  subscription  to  said  stock:  Pro- 
vided^ Jiowever^  that  it  shall  be,  and  is  hereby  made,  the  duty  of  said  county 
commissioners,  in  any  county  through  which  said  railroad  may  pass  in  the 
state  of  Indiana,  to  subscribe  for  stock  for  and  on  behalf  of  said  county,  if  a 
majority  of  the  qualified  voters  of  said  county,  at  any  annual  election,  within 
five  years  after  said  books  are  opened,  shall  vote  for  the  same.''  Sess.  Laws 
1848,  p.  619. 

This  act  was  amended  on  the  15th  January,  1849;  and  in  the  second  section 
it  was  declared  to  be  the  duty  of  the  sheriffs  of  the  counties  —  and,  among 
others,  Knox  county,  the  one  in  question  —  forthwith  to  give  notice  of  an  elec- 
tion to  be  held  on  the  first  Monday  of  March  then  next,  to  determine  whether 
said  count}'  would  subscribe  for  the  stock  of  the  Ohio  &  Mississippi  Bailroad 
Company,  etc. ;  and  if  a  majority  of  the  votes  shall  be  given  in  favor  of  the 
subscription,  the  county  board  of  commissioners  shall  subscribe  to  said  stock, 
etc.,  for  the  county,  to  an  amount  not  less  than  $100,000 :  Provided^  that  the 
county  board  of  any  of  said  counties  may,  within  one  week  prior  to  said  elec- 
tion, increase  or  lessen  the  amount  to  be  subscribed,  of  which  notice  shall  be 
given  at  the  different  precincts  of  said  county  on  the  day  of  the  election,  etc. 
The  third  section  provided  that  the  county  subscription  shall  be  payable  in 
county  bonds,  bearing  interest  at  the  rate  of  six  per  cent,  per  annum,  payable 
annually  on  the  1st  day  of  March,  redeemable  at  such  time  and  place  as  the 
directors  of  the  company  may  determine  within  thirty  years  from  the  date  of 
the  subscription.  The  section  then  provides  for  the  levying  of  a  tax  annually 
upon  the  county  by  the  board  of  commissioners,  to  meet  the  accruing  interest 
on  the  bonds. 

The  plaintiffs  gave  in  evidence  on  the  trial,  that  at  a  meeting  of  the  board  of 
commissioners  of  the  county  of  Knox,  on  the  26th  February,  1849,  it  or- 
dered, under  the  power  given  in  the  second  section  above  referred  to,  that  the 
county  subscribe  $200,000  of  the  capital  stock  of  the  Ohio  &  Mississippi  Bail- 
road  Company.  And  also,  that  at  a  meeting  on  the  25th  October,  1850,  after 
reciting  that,  in  accordance  with  the  wishes  of  the  voters  of  the  county,  as  ex- 
pressed at  the  election  held  for  that  purpose  in  the  several  townships  on  the 
first  Monday  of  March,  1849,  it  is  ordered  that  the  auditor,  in  the  name  and 
for  the  county  of  Knox,  subscribe  to  the  capital  stock  of  the  Ohio  &  Missis- 
sippi Railroad  Company  four  thousand  shares  of  $50  each,  or  the  sum  of 
$200,000 ;  and  that  the  auditor  be  authorized  to  vote  at  all  elections  and  meet- 
ings of  stockholders,  or  to  appoint  a  proxy  in  his  stead.  And  that,  in  pursu- 
ance of  this  direction,  the  auditor  subscribed  the  four  thousand  shares,  and 
received  certificates  in  the  name  of  the  board  of  commissioners  of  the  county 
for  the  same;  and  also  executed  and  delivered  the  bonds  of  the  county,  as  pro- 
vided for  in  the  third  section  of  the  act  of  1849,  attaching  thereto  coupons  for 
the  interest.  The  bonds  and  coupons  in  question  were  issued  under  this  author- 
ity.   This  is  the  substance  of  the  case,  as  presented  on  the  record. 

The  ground  upon  which  the  want  of  authority  to  execute  the  bonds  in  ques- 
tion is  placed  is  the  alleged  omission  to  comply  with  the  requisition  of  the 
statute  of  1849,  in  respect  to  the  notices  to  be  given  of  the  election  to  be  held 
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on  the  first  Monday  of  March,  at  which  a  vote  was  to  be  taken  for  or  against 
a  subscription  of  stock  to  the  railroad  company.  It  is  insisted  that  an  irregu- 
larity or  omission  in  these  notices  had  the  efiFect  to  deprive  the  board  of  this 
authority,  or  rather  furnish  evidence  that  the  power  had  never  vested  in  it 
under  the  act ;  and,  further,  that  the  plaintiffs  are  chargeable  with  a  knowledge 
of  all  substantial  defects  or  irregularities  in  these  notices  of  the  election,  and 
not  therefore  entitled  to  the  character  of  honafide  holders  of  the  securities. 

§  1418.  Purchasers  of  municipal  bonds  must  take  notice  of  public  stcUvie 
authorizing  their  issue. 

The  act  in  pursuance  of  which  the  bonds  were  issued  is  a  public  statute  of  a 
state,  and  it  is  undoubtedly  true  that  any  person  dealing  in  them  is  chargeable 
with  a  knowledge  of  it ;  and  as  this  board  was  acting  under  delegated  author- 
ity, he  must  show  that  the  authority  has  been  properly  conferred.  The  court 
must  therefore  look  into  the  statute  for  the  purpose  of  determining- this  ques- 
tion ;  and  upon  looking  into  it,  we  see  that  full  power  is  conferred  upon  the 
board  to  subscribe  for  the  stock  and  issue  the  bonds,  when  a  majority  of  the 
voters  of  the  county  have  determined  in  favor  of  the  subscription,  after  due 
notice  of  the  time  and  place  of  the  election.  The  case  assumes  that  the  requi- 
site notices  were  not  given  of  the  election,  and  hence  that  the  vote  has  not  been 
in  conformity  with  the  law. 

§  1414.  Where  municipal  hands  purport  to  he  issued  in  accordance  with  a  stair 
ute  providing  for  an  election^  the  sufficiency  of  the  election  notice  is  not  open  to 
question  as  against  innocent  holder. 

This  view  would  seem  to  be  decisive  against  the  authority  on  the  part  of  the 
board  to  issue  the  bonds,  were  it  not  for  a  question  that  underlies  it;  and  that 
is,  who  is  to  determine  whether  or  not  the  election  has  been  properly  held,  and 
a  majority  of  the  votes  of  the  county  cast  in  favor  of  the  subscription?    Is  it 
to  be  determined  by  the  court,  in  this  collateral  way,  in  every  suit  upon  the 
bond  or  coupon  attached,  or  bj^  the  board  of  commissioners,  as  a  duty  imposed 
upon  it  before  making  the  subscription?    The  court  is  of  opinion  that  the  ques- 
tion belonged  to  this  board.     The  act  makes  it  the  duty  of  the  sheriff  to  give 
the  notices  of  the  election  for  the  day  mentioned,  and  then  declares,  if  a  ma- 
jority of  the  votes  given  shall  be  in  favor  of  the  subscription,  the  county  board 
shall  subscribe  the  stock.     The  right  of  the  board  to  act  in  an  execution  of  the 
authority  is  placed  upon  the  fact  that  a  majority  of  the  votes  had  been  cast  in 
favor  of  the  subscription ;  and  to  have  acted  without  first  ascertaining  it,  would 
have  been  a  clear  violation  of  duty;  and  the  ascertainment  of  the  fact  was  nee* 
essarily  left  to  the  inquiry  and  judgment  of  the  board  itself,  as  no  other  tri- 
bunal was  provided  for  the  purpose.    This  board  was  one,  from  its  organization 
and  general  duties,  fit  and  competent  to  be  the  depository  of  the  trust  thus  con- 
fided to  it.    The  persons  composing  it  were  elected  by  the  county,  and  it  was 
already  invested  with  the  highest  functions  concerning  its  genexul  police  and 
fiscal  interests. 

§  1415.  Remedy  whe7*e  hands  are  issited  without  requisite  votes  of  electors. 

We  do  not  say  that  the  decision  of  the  board  would  be  conclusive  in  a  direct 
proceeding  to  inquire  into  the  facts  previously  to  the  execution  of  the  power, 
and  before  the  rights  and  interests  of  third  parties  had  attached;  but,  after  the 
authority  has  been  executed,  the  stock  subscribed  and  the  bonds  issued,  and  in 
the  hands  of  innocent  holders,  it  would  be  too  late,  even  in  a  direct  proceedingt 
to  call  it  in  question.  Much  less  can  it  be  called  in  question  to  the  prejudice  of 
a  bona  fide  Holder  of  the  bonds  in  this  collateral  way. 
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§  1416.  tact  of  issuance  of  honda  is  evidence  that  conditions  have  heen  fvl- 
filed. 

Another  answer  to  this  ground  of  defense  is,  that  the  purchaser  of  the  bonds 
had  a  right  to  assume  that  the  vote  of  the  county,  which  was  made  a  conditicn 
to  the  grant  of  the  power,  had  been  obtained  from  the  fact  of  the  subscription, 
by  the  board,  to  the  stock  of  the  railroad  company  and  the  issuing  of  the  bonds. 
The  bonds  on  their  face  import  a  compliance  with  the  law  under  which  they 
were  issued.  '^  This  bond,"  we  quote,  ^'  is  issued  in  part  payment  of  a  sub- 
scription of  $200,000,  by  the  said  Knox  county,  to  the  capital  stock,  etc.,  by 
order  of  the  board  of  commissioners,"  in  pursuance  of  the  third  section  of  act, 
etc.,  passed  by  the  general  assembly  of  the  state  of  Indiana,  and  approved  15th 
January,  1849. 

§  141 7.  A  jmrcJuxeei*  need  not  look  beyond  the  recitals  in  t/ie  bonds. 

The  purchaser  was  not  bound  to  look  further  for  evidence  of  a  complianoe 
with  the  conditions  to  the  grant  of  the  power.  This  principle  was  recently 
applied  in  a  case  in  the  court  of  exchequer  in  England.  6  Ell.  &  BL,  827, 
Royal  British  Bank  v.  Turquand.  It  was  an  action  upon  a  bond  against  the 
defendant,  as  the  manager  of  a  joint  stock  company.  The  defense  was  a  want 
of  power  under  the  deed  of  settlement  or  charter  to  give  the  bond.  One  of 
the  clauses  in  the  charter  provided  that  the  directors  might  borrow  money  on 
b.>nds  in  such  sums  as  should  from  time  to  time  by  a  general  resolution  of  the 
company  be  authorized  to  be  borrowed.  The  resolution  passed  was  considered 
defective.  .Jervis,  Ch.  B.,  in  delivering  the  judgment  of  the  court,  observed: 
**  We  may  now  take  it  for  granted  that  the  dealings  with  these  companies  are 
not  like  dealings  with  other  partnerships,  and  that  the  parties  dealing  with 
them  are  bound  to  read  the  statute  and  the  deed  of  settlement.  But  they  are 
not  bound  to  do  more.  •And  the  party  here,  on  reading  the  deed  of  settlement^ 
would  iind  not  a  prohibition  from  borrowing,  but  a  permission  to  do  so  on  cer- 
t  lin  conditions.  Finding  that  the  authority  might  be  made  complete  by  a  reso- 
lution, he  would  have  a  right  to  infer  the  fact  of  a  resolution  authorizing  that 
which,  on  the  face  of  the  document,  appeared  to  be  legitimately  done."  See, 
also,  5  Ell.  &  BL,  245,  S.  C,  and  25  Eng.  L.  &  Eq.,  114,  Maclae  v.  Sutherland. 
The  principle  we  think  sound,  and  is  entirely  applicable  to  the  question  be- 
fore us. 

§  1418.  Suit  may  be  maintained  on  coupons  withoiU.prodtcoing  the  bond. 

A  question  was  made  upon  the  argument,  that  the  suit  could  not  be  main- 
tained upon  the  coupons  without  the  production  of  the  bonds  to  which  they 
had  been  attached.  But  the  answer  is,  that  these  coupons  or  warrants  for  the 
interest  were  drawn  and  executed  in  a  form  and  mode  for  the  very  purpose  of 
separating  them  from  the  bond,  and  thereby  dispensing  with  the  necessity  of 
its  production  at  the  time  of  the  accruing  of  each  instalment  of  interest,  and 
at  the  same  time  to  furnish  complete  evidence  of  the  payment  of  the  interest 
to  the  makers  of  the  obligation.  Some  other  minor  points  were  made  in  the 
ease  upon  the  argument,  which  we  have  considered,  but  which  it  is  not  impor- 
tant should  be  particularly  noticed.  We  are  satisfied  the  judgment  below  is 
right,  and  should  be  affirmed. 

Mb.  Justice  Daniel  dissented,  holding  (1)  that  the  court  had  no  jurisdiction, 
one  of  the  parties  being  a  corporation ;  (2)  the  commissioners  being  known  to 
be  a  party,  it  was  the  duty  of  those  who  dealt  with  them  to  ascertain  the  extent 
of  their  powers. 
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TOWN  OF  COLOMA  v.  EAVES. 
(3  Otto,  484-494.    1875.) 

Ebbob  to  IT.  S.  Circuit  Coart,  Kortbem  Distriot  of  Illinois. 

Opinion  by  Mb.  Justice  Steong. 

Statement  op  Facts. —  It  appears  by  the  record  that  the  plaintiff  is  a  iona 
fide  holder  and  owner  of  the  coupons  upon  which  the  suit  is  founded,  having 
obtnined  them  before  they  were  due  and  for  a  valuable  consideration  paid. 
The  bonds  to  which  the  coupons  were  attached  were  given  in  payment  of  a 
subscription  of  $50,000  to  the  capital  stock  of  the  Chicago  &  Eock  River  Rail- 
road Company,  for  which  the  town  received  in  return  certiBcates  of  five  hun- 
dred shares,  of  $100  each,  in  the  stock  of  the  company.  That  stock  the  town 
retains,  but  it  resists  the  payment  of  the  bonds  and  of  the  coupons  attached  to 
them,  alleging  that  they  were  issued  without  lawful  authority.  Saying  nothing 
at  present  of  the  dishonesty  of  such  a  defense  while  the  consideration  for  which 
the  bonds  were  given  is  retained,  we  come  at  once  to  the  question  whether 
authority  was  shown  for  the  stock  subscription  and  for  the  consequent  issue  of 
the  bonds.  At  the  outset  it  is  to  be  observed  that  the  question  is  not  between 
the  town  and  its  own  agents;  it  is  rather  between  the  town  and  a  person  claim- 
ing through  the  action  of  its  agents.  The  rights  of  the  town  as  against  it? 
agents  may  be  very  different  from  its  rights  as  against  parties  who  have  hon- 
estly dealt  with  its  agents  as  such,  on  the  faith  of  their  apparent  authority. 

§  1419.  Bond  act  construed  as  to  tribunal  to  decide  whetJier  conditions  have 
been  cmnplied  with. 

By  an  act  of  the  legislature  of  Illinois  the  Chicago  &  Rock  River  Railroad 
Company  was  incorporated  with  power  to  build  and  operate  a  railroad  from 
Rock  Falls,  on  Rock  river,  to  Chicago,  a  distance  of  about  one  hundred  and 
thirty  miles.  The  tenth  section  of  the  act  enacted  that,  ^^  to  aid  in  the  con- 
struction of  said  road,  any  incorporated  city,  town  or  township  organized 
under  the  township  organization  laws  of  the  state,  along  or  near  the  route  of 
said  road,  might  subscribe  to  the  capital  stock  of  said  company."  That  the 
town  of  Coloma  was  one  of  the  municipal  divisions  empowered  by  this  section 
to  subscribe  fully  appears,  and  also  that  the  railroad  was  built  into  the  town 
before  the  bonds  were  issued.  But  it  is  upon  the  eleventh  section  of  the  act 
that  the  defendant  relies.    That  section  is  as  follows : 

*^  !No  such  subscription  shall  be  made  until  the  question  has  been  submitted 
to  the  legal  voters  of  said  city,  town  or  township  in  which  the  subscription  is- 
proposed  to  be  made.  And  the  clerk  of  such  city,  town  or  township  is  hereby 
required)  upon  presentation  of  a  petition  signed  by  at  least  ten  citizens  who 
are  legal  voters  and  tax-payers  in  such  city,  town  or  township,  stating  the 
amount  proposed  to  be  subscribed,  to  post  up  notices  in  three  public  places  in 
each  town  or  township ;  which  notices  shall  be  posted  not  less  than  thirty  days 
prior  to  holding  such  election,  notifying  the  legal  voters  of  such  town  or  town- 
ship to  meet  at  the  usual  places  of  holding  elections  in  such  town  or  township 
for  the  purpose  of  voting  for  or  against  such  subscriptions.  If  it  shall  api>ear 
that  a  majority  of  all  the  legal  voters  of  such  city,  town  or  township  voting  at 
such  election  have  voted  *  for  subscription,'  it  shall  be  the  duty  of  the  president 
of  the  board  of  trustees,  or  other  executive  ofHcer  of  such  town,  and  of  the 
supervisor  in  townships,  to  subscribe  to  the  capital  stock  of  said  railroad  com- 
pany, in  the  name  of  such  city,  town  or  township,  the  amount  so  voted  to  be* 
subscribed,  and  to  receive  from  such  company  the  proper  certificates  therefor. 
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He  shall  also  execifte  to  said  company,  in  the  name  of  such  city,  town  or  town- 
ship, bonds  bearing  interest  at  ten  per  eent;  per  aimmn^  which  bonds  shall  rua 
for  a  term  of  not  more  than  twenty  years,  and  the^iuterest  on  the  same  shall  be 
made  payable  annnally,  and  which  said  bonds  shall  be  signed  by  such  president 
or  supervisor  or  otlier  executive  officer,  and  be  attested  by  the  clerk  of  the  city, 
town  or  township  in  whose  name  the  bonds  are  issued.^' 

Section  12  provides,  "It  shall  be  the  duty  of  the  clerk  of  any  such  city,  town 
or  township  in  which  a  vote  shall  be  given  in  favor  of  subscriptions,  within  tea 
days  thereafter,  to  transmit  to  the  county  clerk  of  their  counties  a  transcript  or 
statement  of  the  vote  given  and  the  amount  so  voted  to  be  subscribed,  and  the 
rate  of  interest  to  be  paid." 

Most  of  these  provisions  are  merely  directory.  But  conceding,  as  we  do,  that 
the  authority  to  make  the  subscription  was,  by  the  eleventh  section  of  the  act, 
made  dependent  upon  the  result  of  the  submission  of  the  question  whether  tho 
town  would  subscribe  to  a  popular  vote  of  the  township,  and  upon  the  approval 
of  the  subscription  by  a  majority  of  the  legal  voters  of  the  town  voting  at  the 
election,  a  preliminary  inquiry  must  be,  how  is  it  to  be  ascertained  whether  the 
directions  have  been  followed  ?  whether  there  has  been  any  popular  vote,  or 
whether  a  majority  of  the  legal  voters  present  at  the  election  did  in  fact  vote 
in  favor  of  a  subscription  ?  Is  the  ascertainment  of  these  things  to  be  before 
the  subscription  is  made  and  before  the  bonds  are  issued?  or  must  it  be  after 
the  bonds  have  been  sold,  and  be  renewed  every  time  a  claim  is  made  for  the 
payment  of  a  bond  or  a  coupon?  The  latter  appears  to  us  inconsistent  with  any 
reasonable  construction  of  the  statute.  Its  avowed  purpose  was  to  aid  the 
building  of  the  railroad  by  placing  in  the  hands  of  the  railroad  company  the 
bonds  of  assenting  municipalities.  These  bonds  were  intended  for  sale,  and  it 
was  rationally  to  be  expected  that  they  would  be  put  upon  distant  markets.  It 
must  have  been  considered  that  the  higher  the  price  obtained  for  them  the 
more  advantageous  would  it  be  for  the  company  and  for  the  cities  and  towns* 
which  gave  the  bonds  in  exchange  for  capital  stock.  Everything  that  tended 
to  depress  the  market  value  was  adverse  to  the  object  the  legislature  had  in 
view.  It  could  not  have  been  overlooked  that  their  market  value  would  be  dis- 
astrously affected  if  the  distant  purchasers  were  under  obligation  to  inquire  be* 
fore  their  purchase,  or  whenever  they  demanded  payment  of  principal  or  interest, 
whether  certain  contingencies  of  fact  had  happened  before  the  bonds  were  is- 
sued—  contingencies  the  happening  of  which  it  would  be  almost  impossible  for 
them  in  many  cases  to  ascertain  with  certainty.  Imposing  such  an  obligation 
upon  the  purchasers  would  tend  to  defeat  the  primary  purpose  the  legislature 
had  in  view ;  namely,  aid  in  the  construction  of  the  road.  Such  an  interpreta- 
tion ought  not  to  be  given  to  the  statute,  if  it  can  reasonably  be  avoided;  and 
we  think  it  may  be  avoided. 

At  some  time  or  other  it  is  to  be  ascertained  whether  the  directions  of  the 
act  have  been  followed,  whether  there  was  any  popular  vote,  or  whether  a  ma- 
jority of  the  legal  voters  present  at  the  election  did,  in  fact,  vote  in  favor  of  the 
subscription.  The  duty  of  ascertaining  was  plainly  intended  to  be  vested 
somewhere,  and  once  for  all ;  and  the  only  persons  spoken  of  who  have  any 
duties  to  perform  respecting  the  election,  and  action  consequent  upon  it,  are  the 
town  clerk  and  supervisor  or  other  executive  officer  of  the  city  or  town.  It  is 
a  fair  presumption,  therefore,  that  the  legislature  intended  that  those  officers, 
or  one.  of  them  at  least,  should  determine  whether  the  requirements  of  the  act 
prior  to  a  subscription  to  the  stock  of  a  railroad  company  had  been  met.    Thia 
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presumption  is  strengthened  by  the  provisions  of  the  twelfth  section,  which 
make  it  the  doty  of  the  clerk  to  transmit  to  the  coanty  clerk  a  transcript  or 
statement,  verified  by  his  oath,  of  the  vote  given,  with  other  particulars,  in  case 
a  ^bscription  has  been  voted.  How  is  he  to  perform  this  duty  if  ,he  is  not  to 
conduct  the  election  and  to  determine  what  the  voters  have  decided?  If,  there- 
f  ore,there  could  bo  any  obligation  resting  on  persons  proposing  to  purchase  the 
bonds  purporting  to  be  issued  under  such  legislative  authority  and  in  accord- 
ance with  a  popular  vote,  to  inquire  whether  the  provisions  of  the  statute  had 
been  followed,  or  whether  the  conditions  precedent  to  their  lawful  issue  had 
been  complied  with,  the  inquiry  must  be  addressed  to  the  town  clerk  or  execu- 
tive ofBcer  of  the  municipality, —  to  the  very  person  whose  duty  it  was  to 
ascertain  and  decide  what  were  the  facts.  The  more  the  statute  is  examined, 
the  more  evident  does  this  become.  The  eleventh  section  (quoted  above)  de- 
clared that  if  it  should  appear  that  a  majority  of  the  legal  voters  of  the  city, 
town  or  township,  voting,  had  voted  **  for  subscription,"  the  executive  officer 
and  clerk  should  subscribe  and  execute  bonds.  '^  If  it  should  appear,"  said  the 
act.  Appear  when?  Why,  plainly,  before  the  subscription  was  made  and  the 
bonds  were  executed ;  not  afterwards.  Appear  to  whom?  In  regard  to  this 
there  can  be  no  doubt.  Manifestly  not  to  a  court,  after  the  bonds  have  been 
put  on  the  market  and  sold,  and  when  payment  is  called  for,  but  if  it  shall  ap- 
pear to  the  persons  whose  province  it  was  made  to  ascertain  what  had  been 
done  preparatory  to  their  own  action,  and  whose  duty  it  was  to  issue  the  bonds 
if  the  vote  appeared  to  them  to  justify  such  action  under  the  law.  These  per- 
sons were  the  supervisor  and  town  clerk.  Their  right  to  issue  the  bonds  was 
made  dependent  upon  the  appearance  to  them  of  the  performance  of  the 
conditions  precedent.  It  certainly  devolved  upon  some  person  or  persons  to 
decide  this  preliminary  question ;  and  there  can  be  no  doubt  who  was  intended 
by  the  law  to  be  the  arbiter.  In  Commissioners  v.  Nichols,  14  Ohio  St.,  260, 
it  was  said  that  '^a  statute,  in  providing  that  county  bonds  should  not  be  de- 
livered by  the  commissioners  until  a  sufBcient  sum  bad  been  provided  by  stock 
subscriptions,  or  otherwise,  to  complete  a  certain  railroad,  and  imposing  npon 
them  the  duty  of  delivering  the  bonds  when  such  provision  had  been  made, 
without  indicating  any  person  or  tribunal  to  determine  that  fact,  necessarily 
delegates  that  power  to  the  commissioners;  and,  if  delivered  improvidently, 
the  bonds  will  not  be  invalidated." . 

In  the  present  case,  the  person  or  persons  whose  duty  it  was  to  determine 
whether  the  statutory  requisites  to  a  subscription  and  to  an  authorized  issue  of 
the  bonds  had  been  performed  were  those  whose  duty  it  was  also  to  issae  the 
bonds  in  the  event  of  such  performance.  The  statute  required  the  supervisor 
or  other  executive  officer  not  only  to  subscribe  for  the  stock,  but  also,  in  con- 
junction with  the  clerk,  to  execute  bonds  to  the  railroad  company  in  the  name 
of  the  town  for  the  amount  of  the  subscription.  The  bonds  were  required  to 
be  signed  by  the  supervisor  or  other  executive  officer,  and  to  be  attested  by 
the  clerk.  They  were  so  executed.  The  supervisor  and  the  clerk  signed  them ; 
and  they  were  registered  in  the  office  of  the  auditor  of  the  state,  in  accord- 
ance with  an  act,  requiring  that,  precedent  to  their  registration,  the  super- 
visor must  certify  under  oath  to  the  auditor  that  all  the  preliminary  conditions 
to  their  issue  required  by  the  law  had  been  complied  with.  On  each  bond  the 
auditor  certified  the  registry.  It  was  only  after  this  that  they  were  issued. 
And  the  bonds  themselves  recite  that  they  "  are  issued  under  and  by  virtue  of 
the  act  incorporating  the  railroad  company,"  approved  March  24, 1869,  ^^and 
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in  accordance  with  the  vote  of  the  electors  of  said  township  of  Coloma,  at  a 
regular  election  held  July  28,  1869,  in  accordance  with  said  law." 

§  1420.  Medtah  in  municipal  hands  are  conclusive  in  favor  of  hona  fde 
hdders.  {a) 

After  all  this,  it  is  not  an  open  question,  as  between  a  hona  fide  holder  of  the 
bonds  and  the  township,  whether  all  the  prerequisites  to  their  issue  had  been 
complied  with.  Apart  from  and  beyond  the  reasonable  presumption  that  the 
oflBcers  of  the  law,  the  township  ofBcers,  discharged  their  duty,  the  matter 
has  passed  into  judgment.  The  persons  appointed  to  decide  whether  the  nee* 
essary  prerequisites  to  their  issue  had  been  completed  have  decided,  and  certi- 
fied their  decision.  They  have  declared  the  contingency  to  have  happened,  on 
the  occurrence  of  which  the  authority  to  issue  the  bonds  was  complete.  Their 
recitals  are  such  a  decision;  and  beyond  those  a  hona  fide  purchaser  is  not 
bound  to  look  for  evidence  of  the  existence  of  things  in  pais.  He  is  bound 
to  know  the  law  conferring  upon  the  municipality  power  to  give  the  bonds  on 
the  happening  of  a  contingency ;  but  whether  that  has  happened  or  not  is  a 
question  of  fact,  the  decision  of  which  is  by  the  law  confided  to  others, —  to 
those  most  competent  to  decide  it, —  and  which  the  purchaser  is,  in  general,  in. 
no  condition  to  decide  for  himself. 

This  we  understand  to  be  the  settled  doctrine  of  this  court.  Tndeed,  some 
of  our  decisions  have  gone  farther.  In  the  leading  case  of  Comers  of  Knox 
Co.  V.  Aspinwall,  21  How.,  544  (§§  1413-18,  suprd)^  the  decision  was  rested 
upon  two  grounds.  One  of  them  was  that  the  mere  issue  of  the  bonds,  con- 
taining a  recital  that  they  were  issued  under  and  in  pursuance  of  the  legisla- 
tive act,  was  a  sufficient  basis  for  an  assumption  by  the  purchaser  that  the 
conditions  on  which  the  county  (in  that  case)  was  authorized  to  issue  them  had 
been  complied  with ;  and  it  was  said  that  the  purchaser  was  not  bound  to  look 
farther  for  evidence  of  such  compliance,  though  the  recital  did  not  affirm  it. 
This  position  was  supported  by  reference  to  Royal  British  Bank  v.  Turquand, 
6  Ell.  &  BL,  327,  a  case  in  the  exchequer  chamber,  which  fully  sustains  it,  and 
the  decision  in  which  was  concurred  in  by  all  the  judges.  This  position  taken 
in  Knox  v,  Aspinwall  has  been  more  than  once  reaffirmed  in  this  court.  It  was 
in  Moran  v.  Miami  County,  2  Black,  732  (§§  1439-42,  infra\  in  Mercer  County 
V,  Hacket,  1  Wall.,  83  (§§  1409-12,  supra)y  in  Supervisors  v.  Schenck,  5  id.,  784 
(§§  1683-86,  infra),  and  in  Meyer  v.  Muscatine,  1  id.,  384  (§§  921-925,  supra). 
It  has  never  been  overruled ;  and,  whatever  doubts  may  have  been  suggested 
respecting  its  correctness  to  the  full  extent  to  which  it  has  sometimes  been  an- 
nounced, there  should  be  no  doubt  of  the  entire  correctness  of  the  other  rule 
asserted  in  Knox  Co.  v.  Aspinwall.  That,  we  think,  has  been  so  firmly  seated 
in  reason  and  authority  that  it  cannot  be  shaken.  What  it  is  has  been  well 
stated  in  sec.  419  of  Dillon  on  Munic.  Corp.  After  a  review  of  the  decisions 
of  this  court  the  author  remarks:  "  If,  upon  a  true  construction  of  the  legisla- 
tive enactment  conferring  the  authority  (viz.,  to  issue  municipal  bonds  upon  cer- 
tain conditions),  the  corporation,  or  certain  officers,  or  a  given  body  or  tribunal 
are  invested  with  power  to  decide  whether  the  condition  precedent  has  been 
complied  with,  then  it  may  well  be  that  their  determination  of  a  matter  in 
pais,  which  they  are  authorized  to  decide,  will,  in  favor  of  the  bondholder  for 

(a)  Where  a  municipality  has  power  to  issue  bonds,  and  it  may  be  gathered  from  the  law  that  certain  ofHoers 
are  made  the  judges  M'hettier  certain  antecedent  conditions  have  been  complied  with,  and  the  bonds,  when  issued, 
-recite  a  compliance  with  conditions,  the  recitals  are  conclusive  in  favor  of  a  bona  fide  holder.  Marcy  v.  Town- 
ship of  Oswego,*  2  otto,  687.  And,  in  sueh  case,  the  question  whether  the  taxable  property  was  of  a  sufficient 
amount  to  authorize  the  issuing  of  the  whole  amount  of  bonds  issued  is  not  open  in  a  suit  on  the  bonds.    Ibid. 
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value,  bind  the  corporation."  This  is  a  very  cautious  statement  of  the  doctrine. 
It  may  be  restated  in  a  slightly  different  form.  Where  legislative  authority  has 
been  given  to  a  municipality  or  to  its  oflScers  to  subscribe  for  the  stock  of  a 
railroad  company  and  to  issue  municipal  bonds  in  payment,  but  only  on  some 
precedent  condition,  such  as  a  popular  vote  favoring  the  subscription,  and  where 
it  may  be  gathered  from  the  legislative  enactment  that  the  officers  of  the  mu- 
nicipality were  invested  with  power  to  decide  whether  the  condition  precedent 
has  been  complied  with,  their  recital  that  it  has  been,  made  in  the  bonds  issued 
by  them  and  held  by  a  bona  fide  purchaser,  is  conclusive  of  the  fact  and  bind- 
ing upon  the  municipality,  for  the  recital  is  itself  a  decision  of  the  fact  by  the 
appointed  tribunal.  In  Bissell  v.  Jefferson ville,  24:  How.,  287  (§§  1449-50,  infra\ 
it  appeared  that  the  common  council  of  the  city  were  authorized  by  the  legis- 
lature to  subscribe  for  stock  in  a  railroad  company,  and  to  issue  bonds  for  the 
subscription,  on  the  petition  of  three-fourths  of  the  legal  voters  of  the  city. 
The  council  adopted  a  resolution  to  subscribe,  reciting  in  the  preamble  that 
more  than  three-fourths  of  the  legal  voters  had  petitioned  for  it,  and  authorized 
the  mayor  and  city  clerk  to  sign  and  deliver  bonds  for  the  sum  subscribed. 
The  bonds  recited  that  they  were  issued  by  authority  of  the  common  council, 
and  that  three-fourths  of  the  legal  voters  had  petitioned  for  the  same,  as  re- 
quired by  the  charter.  In  a  suit  subsequently  brought  by  an  innocent  holder 
for  value  to  recover  the  amount  of  unpaid  coupons  for  interest,  it  was  held  in- 
admissible for  the  defendants  to  show  that  three-fonrths  of  the  legal  voters  of 
the  city  had  not  signed  the  petition  for  the  stock  subscription.  A  similar  ruling 
was  made  in  Yan  Hostrup  v.  Madison  City,  1  Wall.,  291  (§§  1196-97,  supra), 
and  in  Mercer  County  v,  Hacket,  id.,  83  (§§  1409-12,  supra). 

The  same  principle  has  recently  been  asserted  in  this  court  after  very  grave 
consideration,  and  it  must  be  considered  as  settled.  In  St.  Joseph  Township  tv 
Kogers,  16  Wall,  644  (§§  1674r-77,  infra),  it  is  stated  thus:  "Power  to  issue 
bonds  to  aid  in  the  construction  of  a  railroad  is  frequently  conferred  upon  a 
municipality  in  a  special  manner  or  subject  to  certain  regulations,  conditions  or 
qualifications;  but  if  it  appears  by  their  recitals  that  the  bonds  were  issued  in 
conformity  with  these  regulations  and  pursuant  to  those  conditions  and  qualifi- 
cations, proof  that  any  or  all  of  these  recitals  were  incorrect  will  not  constitute 
a  defense  for  the  corporation  in  a  suit  on  the  bonds  or  coupons  if  it  appears 
that  it  was  the  sole  province  of  the  municipal  officers  who  executed  the  bonds 
to  decide  whether  or  not  there  had  been  an  antecedent  compliance  with  the 
regulation,  condition  or  qualification  which  it  is  alleged  was  not  fulfilled." 

There  is  nothing  in  the  case  of  Marsh  v.  Fulton  Co.,  10  Wall.,  676,  to  which  we 
have  been  referred,  at  all  inconsistent  with  the  rule  thus  asserted.  In  that  case 
there  were  no  recitals  in  the  bonds,  and  there  was  no  decision  that  the  condi- 
tions precedent  to  a  subscription,  or  to  the  gift  of  authority  to  subscribe,  had 
been  performed.  The  question  was,  therefore,  open.  What  we  have  said  dis- 
poses of  the  present  case  without  the  necessity  of  particular  consideration  of  the 
matters  urged  in  the  argument  of  the  defendant  below.  It  was  inadmissible  to 
show  what  was  attempted  to  be  shown;  and,  even  if  it  had  been  admissible,  the 
effort  to  assimilate  the  case  to  Marsh  v.  Fulton  Co.  would  fail.  There  the  sub- 
scription was  for  the  stock  of  a  different  corporation  from  that  for  which  the 
people  had  voted ;  here  it  was  not.  Judgment  affirmed, 

Mb.  Justice  Bradley  dissented  from  the  opinion,  "  so  far  as  it  may  be  con- 
strued  to  reaffirm  the  first  point  asserted  in  the  case  of  Knox  Co.  v.  Aspinwall, 
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to  wit,  that  the  mere  execution  of  a  bond  by  officers  charged  with  the  duty  of 
ascertaining  whether  a  condition  precedent  has  been  performed  is  conclusive 
proof  of  its  performance."  He  concurred  in  the  opinion  on  the  ground  that 
"  there  is  a  sufficient  recital  in  the  bond  to  show  that  the  proper  election 
was  held  and  the  proper  vote  given ;  and  the  bond  was  executed  by  the  officers 
whose  duty  it  was  to  ascertain  these  facts." 

Justices  Milleb,  Davis  and  Field  dissented. 

HARTER  V,  KERNOCHAN. 
(13  Otto,  563-574     1880.) 

Error  to  U.  S.  Circuit  Court,  Southern  District  of  Illinois. 

Opinion  by  Mr.  Justice  Harlan. 

Statement  of  Facts. — This  suit  involves  the  liability  of  the  townshp  of 
Harter,  in  the  county  of  Clay,  state  of  Illinois,  upon  certain  bonds  signed  by 
its  supervisor,  countersigned  by  its  clerk,  and  issued  in  its  name,  under  date  of 
April  1,  1870.  They  were  each  made  payable  in  the  sum  of  $1,000  to  the  Illi- 
nois Southeastern  Railway  Company  or  bearer,  thirty  years  after  date,  with 
interest  at  the  rate  of  ten  per  cent,  per  annum ;  the  right,  however,  being  re- 
served to  the  township  to  make  payment  at  any  time  after  five  years  from  date 
of  issue.  Each  recites  that  it  is  one  of  a  series  '^  issued  by  said  township  to  aid 
in  the  construction  of  the  Illinois  Southeastern  Railway,  in  pursuance  of  the 
authority  conferred  by  an  act  of  the  general  assembly  of  the  state  qf  Illinois, 
entitled  '  An  act  to  incorporate  the  Illinois  Southeastern  Railway  Company,  ap- 
proved February  25,  1867,'  and  an  act  amendatory  thereof,  approved  February 
24,  1869,  and  an  election  of  the  legal  voters  of  the  aforesaid  township  held  on 
the  10th  day  of  November,  1868,  under  the  provisions  of  said  act."  Upon 
each  bond  also  appears  the  certificate  of  the  state  auditor,  stating  that  it  had 
been  registered  in  his  office,  pursuant  to  the  provisions  of  the  act  entitled  "  An 
act  to  fund  and  provide  for  paying  the  railroad  debts  of  counties,  townships, 
cities  and  towns,"  in  force  April  16,  1869. 

The  bill  was  filed  in  the  year  1877,  in  the  circuit  court  for  Clay  county,  by 
the  township  of  Harter  and  two  of  its  resident  tax-payers, —  the  latter  suing 
in  behalf  of  themselyes  and  all  other  tax-payers  of  the  township, — against  the 
state  treasurer  and  auditor,  the  county  clerk  and  treasurer,  the  township  col- 
lector, supervisor,  and  clerk,  and  two  justices  of  the  township;  and  also  against 
the  ^'unknown  owners  and  holders"  of  such  bonds  with  their  coupons,  who 
are  alleged  to  be  residents  and  citizens  of  states  other  than  Illinois.  It  pro- 
ceeded upon  the  ground  that  the  bonds  were  issued  without  authority  of  law, 
and,  consequently,  were  not  binding  upon  the  township.  The  prayer  of  the 
bill  was  that  such  a  decree,  with  perpetual  injunction,  be  rendered  as  would 
prevent  the  state,  county  and  township  officers  from  taking  any  steps  towards 
the  assessment  and  collection  of  taxes  to  meet  the  bonds  or  any  instalment 
of  interest  thereon ;  that  the  holders  and  owners  of  the  bonds  and  coupons, 
their  agents  and  attorneys,  be  required  to  bring  the  same  into  court  for  cancel- 
lation ;  and  that  the  state  and  county  treasurers  be  ordered  to  pay  over  to  the 
township  any  money  in  their  hands  which  had  been  raised  by  taxation  for  the 
payment  of  the  bonds  or  their  coupons.  The  officers  who  were  sued,  although 
duly  served  with  process,  made  no  defense.  The  unknown  holders  and  owners 
of  the  bonds  and  coupons  were  proceeded  against  by  publication  in  the  manner 
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authorized  by  the  state  law.    A  final  decree  was  entered  on  the  1st  day  of 
May,  1879,  giving  relief  to  the  full  extent  prayed  for. 

On  the  17th  day  of  April,  1880,  Kernochan,  the  owner  of  all  the  bonds  and 
coupons  issued  by  the  township, —  having,  it  is  conceded,  acquired  them  before 
due,  paying  value  therefor,  and  without  notice  of  any  defense  except  that  ap- 
pearing in  the  law  and  upon  the  face  of  the  bonds  themselves, —  presented  to 
the  state  court  a  petition  stating  that  he  had  neither  been  summoned  nor 
served  with  a  copy  of  the  bill,  nor  received  any  notice  of  the  pendency  of  the 
suit.  Upon  that  petition  he  based  a  motion  to  redocket  the  cause  and  open  the 
decree,  to  the  end  that  he  might  be  heard  touching  the  matters  of  such  suit 
His  application  was  granted,  and  upon  the  same  day  he  filed  another  petition, 
accompanied  by  a  bond  in  the  required  form,  asking  the  removal  of  the  cause 
to  the  circuit  court  of  the  United  States,  upon  the  ground  that  the  controversy 
was  between  citizens  of  different  states,  and  that  he  was  then,  as  well  as  at  the 
commencement  of  the  suit,  a  citizen  of  Massachusetts,  while  the  complainants, 
during  the  same  period,  were  citizens  of  Illinois.  The  state  court  approved 
the  bond  and  ordered  the  cause  to  be  certified  to  the  federal  court,  with  all  the 
papers  pertaining  tliereto.  In  the  circuit  court  the  complainants  entered  a 
motion  to  remand  the  cause  to  the  state  court,  which  was  overruled.  Kerno- 
chan answered  to  the  merits,  and  to  that  answer  a  general  replication  was  filed. 
Upon  final  hearing,  the  injunction  granted  by  the  state  court  was  dissolved  and 
the  bill  dismissed.    The  township  appealed. 

§  1421.  lUinots  law  and  jpractice  as  to  process  hy  pyhlication  and  other  conr 
structive  process. 

Preliminary  to  any  consideration  of  the  questions  involving  the  validity  of 
the  bonds  as  obligations  of  the  township,  it  is  proper  that  we  should  notice 
briefly  some  remarks  made  by  counsel  for  the  appellant,  in  reference  as  well  to 
the  proceedings  in  the  state  court  after  the  appearance  of  Kernochan  as  to  the 
removal  of  the  suit  into  the  federal  court.  We  perceive  nothing  irregular  or 
erroneous  in  the  action  of  the  state  court  whereby  the  cause  was  redocketed 
and  the  decree  opened.  By  the  statutes  of  the  state,  when  a  final  decree  is 
entered  against  a  defendant  who  has  not  been  summoned  or  served  with  a  copy 
of  the  bill,  or  received  the  notice  required  to  be  sent  to  him  by  mail,  and  such 
person,  his  heirs,  devisees,  executors,  administrators  or  other  legal  representa- 
tives, as  the  case  may  require,  shall,  within  one  year  after  notice  in  writing  is 
given  him  of  such  decree,  or,  in  the  absence  of  such  notice,  within  three  years 
after  such  decree,  appear  in  open  court  and  petition  to  be  heard  touching  the 
matters  of  such  decree,  and  shall  pay  such  costs  as  the  court  shall  deem  rea- 
sonable in  that  behalf,  "  the  person  so  petitioning  may  appear  and  answer  the 
complainant's  bill;  and  thereupon  such  proceedings  shall  be  had  as  if  the  de- 
fendants had  appeared  in  due  season  and  no  decree  had  been  made.  And  if  it 
shall  appear  upon  the  hearing  that  such  decree  ought  not  to  have  been  made 
against  such  defendant,  the  same  may  be  set  aside,  altered  or  amended,  as  shall 
appear  just;  otherwise  the  same  shall  be  ordered  to  stand  confirmed  against 
said  defendant."    Hurd's  Stat.  111.,  1880,  p.  189,  sec.  19. 

§  1423.  A  defendant^  not  personally  served^  upon  appearing  within  the  time 
Ihnitedj  may  remove  the  cause  to  the  circuit  court  before  answering  the  bill  in  the 
state  court 

Kernochan  appeared  within  one  year  after  the  decree  had  been  passed.  lie 
was,  therefore,  entitled,  according  to  any  reasonable  construction  of  the  stat- 
ute, to  be  heard  touching  the  matters  of  the  decree,  as  if  no  decree  had  been 

724 


NEGOTIABILITY;  BONA  FIDE  HOLDER  §§1428,1424. 

made.  When  the  order  was  made  opening  the  decree,  he  acquired  a  position 
in  which  he  could  take  any  step  that  might  have  been  taken  had  he  appeared 
in  due  season  in  obedience  to  a  summons.  The  court  was  at  liberty  to  proceed 
as  if  no  decree  had  been  made  against  him.  He  could  have  demurred,  pleaded 
or  answered,  or,  the  suit  being  removed  into  the  circuit  court  of  the  United 
States,  have  filed  a  petition  and  bond  as  required  by  law  in  such  cases.  The 
contention  of  counsel  for  appellants  is,  in  effect,  that,  until  Kernochan  answered 
the  bill,  the  state  court  was  without  Jurisdiction  to  proceed  as  if  he  had 
^*  appeared  in  due  season  and  no  decree  had  been  made."  But  such  a  construc- 
tion of  the  statute  is  too  technical,  and  is  scarcely  admissible  where  the  party 
appearing,  and  who  has  been  proceeded  against  by  publication  only,  is  a  citizen 
of  another  state,  entitled  under  the  constitution  and  laws  of  the  United  States 
to  remove  the  cause  from  the  state  court.  The  utmost  which  could  be  claimed 
in  such  cases  (and  we  do  not  say  that  such  a  claim  could  be  sustained)  is  that 
the  state  court  might,  in  its  discretion,  decline  to  open  the  decree  or  to  hear 
the  defendant,  unless  he  presented  an  answer  to  the  bill.  In  this  case  the 
motion  of  Kernochan  to  redocket  the  cause  and  open  the  decree  was  granted, 
"Without  requiring  him  to  file  an  answer  disclosing  his  defense  to  the  suit.  We 
are  not  prepared  to  say  that  the  state  court  erred  in  its  ruling.  We  should, 
under  the  circumstances,  assume  that  the  state  court  correctly  interpreted  the 
local  statute.  If,  therefore,  the  suit  was  removable,  the  federal  court,  upon  its 
removal,  and  after  the  pleadings  were  made  up  and  proofs  taken  upon  the 
issues  made  by  Kernochan,  had  the  power  to  set  aside,  alter  or  amend  the 
decree  as  might  bo  just,  or  adjudge  that  it  stand  confirmed  as  entered  in 
the  state  court.  Upon  his  appearance  in  the  state  court  the  suit  became,  as  to 
him,  for  all  practical  purposes,  a  new  suit,  to  be  conducted,  however,  subject  to 
the  authority  of  the  court  to  confirm  the  former,  instead  of  entering  a  new 
decree. 

§  1423.  The  United  States  circuit  court  has  jurisdiction  where  the  only 
defendant  having  a  real  interest  adverse  to  that  of  the  complainants  is  a  citizen 
of  a  different  state. 

Wo  do  not  doubt  that  the  suit  was  one  which  the  defendant  was  entitled, 
under  the  act  of  March  3,  1875,  c.  137,  to  remove  from  the  state  court.  Dis- 
regarding, as  we  may  do,  the  particular  position,  whether  as  complainants  or 
defendants,  assigned  to  the  parties  by  the  draughtsman  of  the  bill,  it  is  appar- 
ent that  the  sole  matter  in  dispute  is  the  liability  of  the  township  upon  the 
bonds;  that  upon  one  side  of  that  dispute  are  all  of  the  state,  county  and 
township  officers  and  tax-payers,  who  are  made  parties,  while  upon  the  other  is 
Kernochan,  the  owner  of  the  bonds  whose  validity  is  questioned  by  this  suit. 
Se  alone  of  all  the  parties  is,  in  a  legal  sense,  interested  in  the  enforcement  of 
liability  upon  the  township.  It  is,  therefore,  a  suit  in  which  there  is  a  single 
controversy  embracing  the  whole  suit  between  citizens  of  different  states,  one 
side  of  which  is  represented  alone  by  Kernochan,  a  citizen  of  Massachusetts, 
and  the  other  by  citizens  of  Illinois.    Removal  Cases,  100  U.  S.,  457. 

§  1424.  A  petition  for  removal  of  a  cause  is  filed  in  due  season  if  within  the 
Jirsi  term,  after  the  reopening  of  the  decree. 

But  it  is  contended  that  the  petition  of  Kernochan  for  the  removal  of  the 
suit  was  not  filed  within  the  time  prescribed  by  the  act,  that  is,  at  the  term  at 
^which  the  cause  could  be  first  tried.  The  argument  is  that  Kernochan,  al- 
though not  advised,  in  any  legal  mode,  of  the  pendency  of  the  suit,  was  at 
liberty  to  appear  therein  before  the  decree  was  entered,  and,  consequently, 

725 


§1425.  BONDS  — CORPORATE  SECURITIES. 

that  he  did  not  seek  its  removal  at  or  before  the  term  at  which  the  cause  could 
have  been  first  tried ;  that  his  appearance  and  filing  his  petition  praying  to 
be  heard  touching  the  matters  of  the  decree  have  relation  to  the  time  when  he 
should  have  appeared  in  court  had  he  been  duly  summoned.  The  bare  state- 
ment of  this  proposition  suggests  its  refutation.  When  the  defendant  would  have 
been  summoned  had  he  been  within  the  local  jurisdiction  of  the  state  court  we 
are  not  informed^,  and,  consequently,  it  is  difficult  to  ascertain,  upon  the  theory 
of  appellant's  counsel,  when  he  should  have  appeared  in  court.  It  is  sufficient 
to  say  that  the  defendant,  within  the  period  fixed  by  the  statute,  appeared  and 
secured  the  opening  of  the  decree.  The  first  term  thereafter  at  which  the 
cause  could  properly  have  been  tried  upon  the  merits,  as  to  him,  was  the  term 
at  which,  within  the  meaning  of  the  act,  he  should  have  filed  his  petition  for 
removal.     And  it  was  so  filed. 

§  1425,  lUinois  statutes  authorizing  the  issue  of  cou7vty  and  township  bonds. 

We  now  come  to  the  consideration  of  questions  involving  the  merits  of  the 
cause.  We  have  seen  that  the  bonds  recite  that  they  were  issued  in  pursuance 
as  well  of  the  authority  conferred  by  the  act  of  February  25,  1867,  incorporat- 
ing the  Illinois  Southeastern  Eailway  Company,  and  the  act  of  February  34, 
1869,  amendatory  thereof,  as  of  an  election  of  the  legal  voters  of  the  township, 
held  on  the  10th  day  of  November,  1868.  The  first  of  those  acts  conferred 
authority  upon  townships  to  donate  to  the  railway  company  any  amount  not 
exceeding  $30,000.  That  authority  was  not,  however,  to  be  exercised  until 
after  a  proposition  by  the  railroad  company  to  the  township,  nor  unless  the 
donation  was  sanctioned  by  a  majority  of  legal  votes,  cast  at  an  election  duly 
called  and  held  to  consider  the  question  of  donation,  upon  the  terms  proposed. 
It  appears,  from  the  record,  that  the  company  made  to  the  township  a  prop- 
osition which  contemplated  a  donation  of  $20,000,  payable  in  three  instal- 
ments, to  be  raised  by  a  special  tax  to  be  assessed  and  collected  in  1869,  1870 
and  1871;  and  which  also  bound  the  company  to  accept  township  bonds  in  lieu 
of  the  special  tax,  in  the  event  legislation  could  be  obtained  giving  authority 
to  issue  them.  An  election  was  held  on  the  day  stated  in  the  bonds,  and  the 
donation,  upon  the  terms  set  forth  in  the  company's  proposition,  was  approved 
by  a  vote  of  three  hundred,  out  of  a  total  vote  of  three  hundred  and  forty-two. 

The  fifth  section  of  the  amendatory  act  of  February  24,  1869,  is  in  these 
words : 

"  And  whereas,  certain  townships  in  Wayne  and  Clay  counties  have  voted 
donations  to  said  railway  company,  said  townships  are  hereby  authorized  and 
empowered  to  issue  township  bonds  for  the  amount  so  donated,  without  sub- 
mitting the  proposition  again  to  be  voted  upon, —  said  bonds  to  be  issued  in 
sums  not  less  than  one  hundred,  nor  more  than  one  thousand,  dollars  each, 
with  interest  coupons  attached,  drawing  interest  at  the  rate  of  ten  per  cent. 
per  annum,  payable  semi-annually  at  the  county  treasurer's  office,  in  each 
county  where  such  townships  are  located, —  said  bonds  to  be  payable  in  five 
years  or  any  time  thereafter,  not  exceeding  twenty  years,  at  the  option  of  the 
townships ;  and  said  bonds  to  be  signed  by  the  supervisors  thereof,  or  by  the 
supervisor  or  supervisors  of  the  district  wherein  such  township  is  located,  and 
to  be  countersigned  by  the  township  clerk  of  the  respective  townships;  and 
said  bonds  to  be  delivered,  properly  executed,  to  the  president  of  said  railway 
company,  when  the  conditions  are  complied  with  as  contained  in  election 
notices  and  propositions  submitted  to  and  voted  upon  bj''  the  people  of  said 
townships;  and  said  townships  shall  each,  by  its  proper  corporate  authorities, 
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provide,  in  due  time,  by  a  levy  and  a  collection  each  year  of  a  suflBioient  tax  oa 
its  assessed  property  to  pay  the  interest  on  its  bonds,  as  it  accrues  half-yearly, 
as  aforesaid,  and  ultimately  to  provide  for  the  principal  of  said  bonds  at  ma- 
turity :  Provided^  that  said  bonds  shall  be  placed  in  the  hands  of  a  trustee, 
on  the  demand  of  said  railway  company  as  hereinafter  provided:  And  also 
provided^  that  such  townships  may  determine,  by  a. vote  of  their  electors,  at 
any  regular  or  special  town  meeting  or  election,  whether  they  will  issue  bonds 
or  not  in  payment  of  the  donations  heretofore  voted  to  said  company,"  Private 
Laws  111.,  voL  iii,  p.  310. 

In  conformity  with  the  provisions  of  that  act,  a  special  town  meeting  of  the 
township  was  duly  called  and  held  on  the  20th  day  of  May,  1870,  at  which  the 
electors  present  voted  unanimously  in  favor  of  an  issue  of  bonds,  in  payment  of 
the  donation  previously  voted,  rather  than  proceed  with  the  levy  and  collection 
of  a  special  tax,  as  contemplated  by  the  original  proposition  of  the  company. 
A  few  days  thereafter,  to  wit.  May  27, 1870,  as  appears  from  the  records  of  the 
township,  the  bonds,  amounting  to  $20,000,  were  delivered  by  the  township 
oflScers  to  the  Springfield  &  Illinois  Southeastern  Railway  Company,  a  corpo- 
ration which  had  been  formed  on  the  3d  of  December,  1869,  in  accordance  with 
the  laws  of  Illinois,  by  the  consolidation  of  the  Illinois  Southeastern  Railway 
Company  with  the  Pana,  Springfield  &  Northwestern  Railway  Company.  The 
bonds  were  transmitted  by  the  township  supervisor  to  the  state  auditor  for 
registration,  under  the  provisions  of  the  funding  act  in  force  April  16,  1869. 
He  certified,  under  oath,  that  they  had  been  issued  under  the  said  acts  of  Feb- 
ruary 25,  1867,  and  February  24:,  1869,  and  that  all  the  preliminary  conditions 
required,  in  the  act  of  April  16,  1869,  to  be  performed  before  such  registration, 
and  to  entitle  them  to  the  benefits  of  that  act,  had  been,  to  the  best  of  his 
knowledge  and  belief,  fully  complied  with.  It  may  also  be  stated  that  taxes 
were  annually  levied,  collected  and  applied,  by  the  township,  in  payments  of 
interest  on  the  bonds  up  to  the  commencement  of  this  suit  in  1877. 

§  1426.  Where  the  recitals  of  bonds  import  a  compliance  with  all  the  require- 
ments of  the  statutes  autliorizing  their  issuance^  they  are  conclusively  presumed  to 
he  valid. 

In  view  of  these  facts  it  is  difficult  to  perceive  upon  what  just  ground  the 
township  can  escape  liability.  In  the  first  place,  the  bonds  were  issued  in  pur- 
suance of  a  popular  vote  in  favor  of  a  donation  to  be  met  by  a  special  tax,  and 
also  of  a  vote,  at  a  subsequent  special  election,  in  favor  of  an  issue  of  bonds  in 
payment  of  that  donation.  In  the  next  place,  and  as  conclusive  against  the 
township,  the  recitals  in  the  bonds  import  a  compliance  with  all  of  the  provis* 
ions  of  the  acts  of  assembly  under  which  they  were  issued.  It  is  true  that  the 
bonds  do  not,  in  express  words,  refer  to  the  special  election  of  May  20,  1870; 
but  since  the  amendatory  act  authorized  the  township,  upon  a  vote,  at  a  regu- 
lar or  special  town  meeting  or  election,  to  issue  bonds  in  payment  of  the  dona- 
tion previously  voted,  the  recital  in  them  fairly  imports  that  such  an  election 
was,  in  fact,  held  before  they  were  issued. 

§  1427.  Neither  the  act  of  1SG7  nor  that  of  1869y  authorizing  the  issuance  of 
iov>nship  bondSj  is  in  conflict  with  the  constitution  of  Illinois. 

If  those  acts  are  not  repugnant  to  the  constitution  of  the  state,  it  results  that, 
according  to  repeated  adjudications  of  this  court,  the  township  is  estopped,  by 
the  recitals  in  the  bonds,  to  assert  that  their  provisions  were  not  complied  with. 
The  constitution  of  Illinois,  in  force  when  these  acts  were  passed,  declared  that 
the  corporate  authorities  of  counties,  townships,  school  districts,  cities,  towns 
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and  villages  may  be  vested  with  power  to  assess  and  collect  taxes  for  corporate 
purposes.  It  is  th&  settled  law  of  the  state,  as  heretofore  recognized  by  this 
court,  that  this  constitutional  provision  was  intended  to  define  the  class  of  per- 
sons to  whom  the  right  of  taxation  might  be  granted,  and  the  purposes  for 
which  it  might  be  exercised ;  and  that  the  legislature  could  not  constitutionally 
confer  that  power  upon  any  other  than  corporate  authorities  of  counties,  town- 
ships, school  districts,  cities,  towns  and  villages,  or  for  any  other  than  corporate 
purposes.  County  of  Livingston  v,  Darlington,  101  U.  S.,  411.  Our  attention 
is  called  to  several  cases  in  the  supreme  court  of  the  state,  in  which  it  has  been 
held  that  the  legislature  could  not  constitutionally  require  a  municipal  cor- 
poration, without  its  consent,  to  issue  bonds  or  incur  a  debt  for  a  merely  cor- 
porate purpose.  Some  of  those  cases  turn  upon  the  inquiry  as  to  who  are,  in 
the  sense  of  the  constitution,  corporate  authorities  of  counties,  cities,  towns, 
etc.,  and  what  are  corporate  purposes.  A  leading  case  is  Williams  v.  Town  of 
Eoberts,  88  111.,  11,  where  the  court,  speaking  by  Chief  Justice  Scholfield,  said 
that  under  the  system  of  township  organization  existing  in  Illinois,  the  electors 
alone  represented  the  corporate  authority  of  the  town,  and  without  their  con- 
sent, expressed  at  town  meetings  or  town  elections,  no  debt  for  a  merely  local 
corporate  purpose  could  be  imposed  upon  the  township. 

§  1428.  railroad  aid  by  townships;  corporate  purpose. 

But  neither  that  nor  any  other  decision  by  the  state  court  cited  by  counsel 
distinctly  meets  the  precise  point  now  before  us,  or  would  justif}^  us  in  holding 
(as  we  ought  not  to  do  except  in  a  clear  case)  that  the  general  assembly  of  the 
state  had  transcended  its  constitutional  powers.  The  act  of  February  27, 1867, 
did  not  assume  to  impose  a  debt  upon  the  township  without  the  consent  of  the 
electors.  It  expressly  required  an  election  to  be  held,  at  which  the  legal  voters 
could  determine  the  question  of  donation  for  themselves.  The  election  was 
held,  and  a  donation  voted  to  aid  in  the  construction  of  a  railroad.  That,  it 
must  be  conceded,  was  a  corporate  purpose,  within  the  meaning  of  the  constitu- 
tion as  interpreted  by  the  state  court.  But  it  is  contended  that  the  amendatory 
act  authorized  the  township  oflBcers,  without  the  assent  of  the  voters,  to  impose 
a  burden  or  create  a  debt  wholly  different  from  that  to  which  the  voters,  at  the 
election  on  the  10th  of  November,  1868,  gave  their  assent.  Counsel  overlook 
or  fail  to  give  proper  force  to  the  proviso  in  that  act  authorizing  the  electors  at 
a  regular  or  special  town  meeting  to  determine  whether  they  would  issue  bonds 
in  payment  of  the  donation  previously  voted  to  the  company.  And  there  was, 
as  we  have  seen,  a  special  town  meeting,  duly  called  for  the  specific  purpose  of 
determining  that  question,  and  the  decision  was  unanimous  in  favor  of  issuing 
bonds  to  pay  oflf  the  donation. 

§  1429. case  cited  and  distinguished. 

It  is  urged,  in  this  connection,  that  the  supreme  court  of  the  state,  in  the  re- 
cent case  of  Schaeflfer  v.  Bonham,  '95  id.,  378,  decided  in  1880,  has  ruled  that 
the  fifth  section  of  the  amendatory  act  of  February  24,  1869,  was  in  violation 
of  the  constitution  of  the  state,  and  that  it  was  the  duty  of  this  court  to  accept 
that  decision  as  conclusive.  That  case  in  many  respects  resembles  this  one, 
but,  upon  the  particular  point  arising  here,  it  is  materially  different.  It  was 
submitted  upon  an  agreed  statement  of  facts,  from  which  it  appears  that  a  cer- 
tain township  had,  in  1868,  voted  a  donation  to  the  Illinois  Southeastern  Kail- 
way  Company,  to  be  raised  by  special  tax,  under  the  authority  conferred  in  the 
act  of  February  25,  1867.  But  it  did  not  appear,  from  the  evidence  in  that 
case,  that  an  election  had  been  held,  as  authorized  by  the  fifth  section  of  the 
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act  of  February  24,  1869,  to  determine  whether  the  donation  should  be  paid  by 
township  bonds  rather  than  by  ^  special  tax  for  a  limited  period.  We  infer 
from  the  agreed  statement  of  facts  in  that  case,  as  well  as  from  the  remarks  of 
the  court,  that  no  opportunity  was,  in  fact,  given  to  the  voters  to  determine 
the  question  of  issuing  bonds.  The  court  said  that  the  charter  authorizing 
townships  to  vote  donations  did  not  contemplate,  and,  consequently,  did  not 
provide,  for  issuing  bonds;  that  it  only  intended  a  donation  to  be  paid  by  the 
levy  of  a  tax,  and  the  payment  of  the  money,  when  thus  collected,  to  the  rail- 
road company;  that  the  legislature  could  not  confer  upon  the  township  oflScers, 
without  a  vote  of  the  people,  authority  to  make  such  a  radical  change  in  the 
proposition  upon  which  the  people  voted,  as  would  occur,  if,  instead  of  a  special 
tax,  during  a  limited  period,  to  meet  the  donation,  township  interest-bearing 
bonds  should  be  issued,  running  from  five  to  twenty  years. 

The  state  court,  in  referring  to  the  fifth  section  of  the  act  of  February  24, 
1869,  states  that  it  "  authorizes  and  empowers  townships  in  Wayne  and  Clay 
counties,  that  had  voted  donations  to  the  road,  without  submitting  the  question 
to  a  vote,  to  issue  bonds,"  etc.     We  are  unable  to  concur  in  that  construction  of 
the  act,  since  that  section,  after  authorizing  townships  in  Wayne  and  Clay 
counties,  which  had  voted  donations  to  the  railway  company,  "to  issue  town- 
ship bonds  for  the  amount  so  donated,  without  submitting  the  proposition  [for 
a  donatum]  again  to  be  voted  upon,"  expressly  declares  that  "such  townships 
may  determine  by  a  vote  of  their  electors,  at  any  regular  or  special  town  meet- 
ing or  election,  whether  they  will  issue  bonds  or  not  in  payment  of  the  dona- 
tions heretofore  voted  to  said  conipany."    The  purpose  of  the  fifth  section  was 
to  dispense,  as  to  certain  townships,  with  a  second  vote  upon  the  general  ques- 
tion of  donation,  and  to  confer  authority  to  issue  township  bonds  in  payment 
of  such  donation,  when,  and  only  when,  the  electors  so  voted  at  a  regular  or 
special  town  meeting  or  election.    In  Schaeffer  v.  Bonham  it  did  not  appear 
that  the  voters  were  consulted  as  to  whether  bonds  should  be  substituted  in  lieu 
of  the  special  tax  previously  voted.    The  parties  there  sought  the  opinion  of 
the  court  upon  an  agreed  statement  of  facts,  Avhich,  in  effect,  conceded  that  no 
such  election  was  held.     Here  it  is  shown  that  the  bonds  in  suit  were  issued  in 
pursuance  of  the  vote  of  the  electors  at  a  special  town  meeting  called  to  deter- 
mine the  question  whether  the  donation  previously  voted  should  be  paid  in  that 
mode.    It  is  clear  that  Schaeffer  v,  Bonham  proceeds  upon  the  ground,  in  part, 
that  the  bonds  there  in  suit  were  issued  in  payment  of  the  donation,  without 
any  submission  of  the  question  to  the  voters.     In  another  portion  of  its  opinion, 
after  stating  that  the  assessment  of  taxes  to  pay  off  the  donation  was  the  im- 
position of  a  debt  upon  the  township,  the  state  court  said :  "  Had  the  township 
voted  to  incur  a  debt,  and  the  bonds  had  been  issued  by  a  person  named  by 
the  general  assembly,  different  from  the  corporate  authorities,  then  payment  of 
interest  and  acquiescence  for  such  a  length  of  time  might  have  operated  as  an 
estoppel.    In  such  a  case,  the  vote  to  create  the  debt,  if  authorized  by  law  and 
bad  in  pursuance  of  law,  would  have  been  the  essential  act  to  create  the  debt,, 
and  the  mere  signing  and  delivering  the  evidence  of  the  debt  would  have  been 
valid  if  done  by  a  person  specified  by  the  general  assembly,  whether  named 
before  or  after  the  vote  was  had.     But  such  is  not  the  case  here.    No  debt  was 
voted,  and  the  legislature  was  powerless  to  authorize  any  but  the  corporate 
authorities  to  create  a  debt"  (p.  381).     If,  as  held  by  the  state  court,  the  issu- 
ing of  bonds,  in  payment  of  the  donation  previously  voted,  was  incurring  a 
debt,  and  if  such  a  debt  could  not  be  incurred  without  a  direct  vote  of  the 
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electors,  it  is  suflScient  to  say  that  such  a  vote  was  had  ia  reference  to  the 
bonds  here  in  suit. 

For  the  reasons  stated  we  are  of  opinion  that  the  acts  of  February  25, 1867, 
and  February  24,  1869,  are  not  in  violation  of  the  constitution  of  the  state; 
and  in  so  holding  we  do  not,  we  think,  come  in  conflict  with  any  decision  of  the 
state  court  in  which  the  precise  question  here  presented  has  been  passed  upon. 

§  1430.  TAat  a  subscription  is  made  to  one  railroad  and  the  bonds  issued  to 
another  with  which  the  first  has  been  consolidated  does  not  impair  their  validity. 

It  remains  for  us  to  consider  whether  the  township  can  avoid  liability  upon 
the  bonds  by  reason  of  the  fact  that  they  were  delivered  to  the  Springfield  & 
Illinois  Southern  Eailroad  Company,  the  donation  having  been  originally  voted 
to  the  Illinois  Southeastern  Railway  Company.  We  are  of  opinion,  that  there 
is  nothing  of  substance  in  this  objection.  The  act  incorporating  the  Illinois 
Southeastern  Eailway  Company,  the  act  amendatory  thereof,  and  the  act  in 
relation  to  the  Pana,  Springfield  &  Northwestern  Itailway  Company  (even  if 
the  general  statutes  of  the  state  were  not  sufficient  for  the  purpose),  fully  au- 
thorized the  consolidation  between  those  two  companies,  and  upon  such  con- 
solidation the  new  company  succeeded  to  all  the  rights,  franchises  and  powers 
of  the  constituent  companies.  The  power  in  the  township  to  make  a  donation 
to  aid  in  the  construction  of  the  Illinois  Southeastern  Railway  was  also  a  priv- 
ilege of  the  latter  corporation,  and  that  privilege,  upon  the  consolidation,  passed  to 
the  new  company.  The  donation  was  voted  before  the  consolidation  took 
effect;  and  since  the  consolidated  or  new  company  did  not  propose  to  apply 
such  donation  to  purposes  materially  different  from  those  for  which  the  people 
voted  it  in  1868,  its  right  to  receive  the  donation,  at  least  when  the  township 
assented,  cannot  be  doubted.  The  records  of  the  township  show  that  the  bonds 
were  directed  to  be  issued  and  delivered  to  the  new  company,  and  it  will  not, 
under  the  circumstances,  be  allowed  to  say,  as  against  a  bona  fide  purchaser  for 
value,  that  the  bonds  are  invalid.  There  is,  consequently,  no  pretext  for  say- 
ing that  a  burden  was  imposed  upon  the  people  to  which  they  had  never  given 
their  consent  in  the  mode  prescribed  by  law.  Other  questions  are  discussed, 
but  we  do  not  deem  it  necessary  to  refer  to  them. 

Decree  affirmed, 

SCHOOL  DISTRICT  v,  STONE. 
(16  Otto,  183-187.     1883.) 

Error  to  XJ.  S.  Circuit  Court,  District  of  Iowa. 

Opinion  by  Mr.  Justice  Harlan. 

Statement  of  Facts. —  On  the  1st  day  of  July,  1870,  the  feoard  of  School 
Directors  of  Independent  School  District  of  Steamboat  Rock,  Hardin  county, 
Iowa,  issued,  in  its  name,  thirty  bonds,  each  for  $500,  and  bearing  interest  at 
the  rate  of  ten  per  cent,  per  annum.  Each  bond  recites  that  it  "  is  issued  by 
the  board  of  school  directors  by  authority  of  an  election  of  the  voters  of  said 
school  district  held  on  the  31st  day  of  July,  1869,  in  conformity  with  the  pro- 
visions of  chapter  98  of  acts  twelfth  general  assembly  of  the  state  of  Iowa." 
The  statute  referred  to  authorizes  independent  school  districts  to  borrow  money, 
within  a  prescribed  limit  as  to  amount,  for  the  purpose  of  erecting  and  com- 
pleting school-houses,  by  issuing  negotiable  bonds, —  provided  the  loan  was  pre- 
viously sanctioned  by  a  majority  of  all  the  votes  cast  at  an  annual  or  a  special 
meeting  of  the  electors,  of  which  meeting  the  same  notice  should  be  given  as 
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required  by  law  in  case  of  the  election  of  oflScers  of  such  districts,  and  which 
notice  should  state  the  amount  proposed  to  be  raised  by  a  sale  of  bonds.  When 
the  bonds  were  issued  the  assessed  value  of  the  property  ..of  the  district,  as 
shown  by  the  last  assessment  immediately  preceding  the  issue  of  the  bonds, 
was  §47,986.  The  indebtedness  of  the  district  was  $425,  and  there  was  no 
money  in  its  treasury.  Upon  a  portion  of  the  bonds  Stone,  at  their  maturity, 
brought  suit  in  the  court  below  against  the  district,  and  judgment  was  rendered 
in  his  favor.     The  district  thereupon  brought  this  writ  of  error. 

The  constitution  of  Iowa  declares  that  "  n5  county  or  other  political  or  mu- 
nicipal corporation  shall  be  allowed  to  become  indebted  in  any  manner,  or  for 
any  purpose,  to  an  amount  in  the  aggregate  exceeding  five  per  centum  on  the 
value  of  the  taxable  property  within  such  county  or  corporation,  to  be  as- 
certained by  the  last  state  and  county  tax  lists,  previous  to  the  incurring  of 
such  indebtedness."  The  largest  indebtedness,  therefore,  which  the  district, 
consistently  with  the  fundamental  law  of  the  state,  could  have  contracted, 
when  these  bonds  were  issued,  was  five  per  cent,  on  $47,986.  Consequently, 
those  here  in  suit,  constituting  one  issue,  and  aggregating  $15,000,  must  be 
held  to  have  been  made  without  authority  of  law,  and,  upon  well-established 
principles,  are  not  enforceable  obligations  against  the  district,  unless  it  is 
estopped  by  their  recitals  from  showing,  against  a  bona  fide  purchaser,  the 
value  of  its  taxable  property  as  disclosed  by  the  last  state  and  county  tax  lists 
previous  to  the  creation  of  the  debt.  The  argument  on  behalf  of  defendants  in 
error,  briefly  stated,  is  this:  That  the  law  invested  the  school  board  with  au- 
thority to  execute  bonds  for  the  purposes  for  which  those  in  suit  were  issued, 
within  the  limit,  as  to  amount,  prescribed  by  the  constitution  and  the  statute 
passed  in  conformity  therewith ;  that  that  board,  when  issuing  the  bonds,  were 
under  a  duty  to  determine,  and  necessarily  did  determine,  whether  the  aggre- 
gate indebtedness  of  the  district,  thus  increased,  was  in  excess  of  five  per  cent, 
upon  the  value  of  the  taxable  property  of  the  district,  as  shown  by  the  last 
state  and  county  tax  lists;  consequently,  it  is  contended,  their  recitals  should 
be  regarded  as  a  declaration  by  the  board,  upon  which  bona  fide  purchasers 
could  rely,  of  its  determination  that  the  taxable  property  of  the  district,  as  thus 
ascertained,  was  of  value  sufficient  to  justify  the  proposed  indebtedness  of 
$15,000. 

§  1 43 1  •  Recitals  in  bonds  that  do  not  include  averments  of  fiiU  authority  for 
their  issuance  do  not  authorize  purchasers  to  coficlade  that  all  legal  requirements 
have  bee7i  cofnplied  with. 

Waiving  any  discussion  of  the  question  whether  the  constitutional  require- 
ment that  the  amount  of  the  taxable  property  should  be  "  ascertained  by  the 
last  state  and  county  tax  lists,"  did  not  compel  every  purchaser,  at  his  peril,  to 
obtain  from  that  source  the  necessary  information,  and  did  not  preclude  him 
from  relying  upon  the  representations  of  district  officers  as  to  what  those  lists 
disclosed,  we  are  of  opinion  that  the  recitals  in  the  bonds  do  not,  necessarily 
nor  distinctly,  import  any  determination  of  that  question  by  the  district  officers 
invested  with  authority,  under  certain  circumstances,  to  issue  them.  Had  the 
bonds  recited  that  they  were  issued  by  authority  of  the  election  of  July  31, 
1869,  a7id  in  conformity  with  the  provisions  of  the  statute  referred  to,  there 
would,  in  view  of  the  decisions  of  this  court,  be  more  force  in  the  argument  in 
behalf  of  the  defendant  in  error.  Town  of  Coloma  v.  Eaves,  92  IT.  S.,  484 
<§§  1419-20,  stqyra)]  Town  of  Venice  v.  Murdock,  id.,  494  (§§  1447-48,  infra); 

Converse  v.  City  of  Fort  Scott,  id.,  503  (§§  1039-40,  supra) ;  Marcy  v,  Town- 
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ship  of  Oswego,  id.,  637;  Commissioners  of  Douglas  County  v.  BoUes,  94  id., 
104  (§§1435-38,  infra)\  Commissioners  of  Johnson  County  v.  January,  id.,  202 
(§§  1361-62,  8upra)\  Buchanan  v,  Litchfield,  102  id.,  278  (§§  1232-36,'^w^ra). 

§  1432.  A  co7'jporation  is  not  estopped  by  imperfect  recital  in  its  bonds  from 
showing  that  the  essential  conditions  of  their  issuance  had  not  been  complied  with. 

And  we  should,  then,  be  obliged  to  decide  whether,  in  view  of  the  constitu- 
tional provision,  a  false  recital  by  the  school  board  as  to  the  value  of  the  tax- 
able property  would  conclude  the  district  as  between  it  and  a  bona  fide 
purchaser  for  value;  for,  in  such  case,  since  the  statute  itself  contains,  substan- 
tially, the  same  limitation  upon  indebtedness  by  independent  school  districts  as 
is  prescribed  by  the  state  constitution  for  county  or  other  political  or  municipal 
corporations,  a  distinct  recital  that  the  bonds  were  issued  in  conformity  with 
the  statute  would  fairly  import  a  compliance  with  the  constitution.  But  the 
recitals  do  not,  as  we  have  said,  necessarily  import  a  compliance  with  the  stat- 
ute or  the  fundamental  law  of  the  state  upon  that  subject.  They  necessarily 
imply  nothing  more  than  that  the  bonds  were  issued  by  authority  of  the 
electors,  and  that  the  election  was  held  in  conformity  with  the  statute.  The 
statute  may  have  been  pursued  as  to  the  notice  required  to  be  given  of  the 
time  and  place  of  the  election,  and  as  to  the  manner  in  which  the  will  of 
the  voters  was  to  be  ascertained,  and  yet  it  may  have  been  disregarded  in  re- 
spect of  the  limit  it  imposed  upon  district  indebtedness.  The  declaration^ 
therefore,  that  the  election  was  held  in  conformity  with  the  statute  does  not, 
with  sufiicient  distinctness,  imply  that  the  indebtedness  voted  was  less  than 
five  per  cent,  on  the  value  of  the  taxable  property  of  the  district,  as  shown  by 
the  state  and  county  tax  lists. 

This  construction  of  the  words  employed  in  the  bonds  is  characterized  by 
counsel  for  the  defendant  in  error  as  too  narrow  and  technical.  It  may  be  a 
strict  construction,  and  such,  it  seems  to  the  court,  ought  to  be  the  rule  when 
it  is  proposed,  by  mere  recitals  upon  the  part  of  the  oflBcers  of  a  municipal  cor- 
poration, to  exclude  inquiry  as  to  whether  bonds,  issued  in  its  name,  were  made 
in  violation  of  the  constitution  and  of  the  statute,  of  the  provisions  of  which 
all  must  take  notice.  Numerous  cases  have  been  determined  in  this  court,  in 
which  we  have  said  that  where  a  statute  confers  power  upon  a  municipal  cor- 
poration, upon  the  performance  of  certain  precedent  conditions,  to  execute 
bonds  in  aid  of  the  construction  of  a  railroad,  or  for  other  like  purposes,  and 
imposes  upon  certain  oflBcers  —  invested  with  authority  to  determine  whether 
such  conditions  have  been  performed  —  the  responsibility  of  issuing  them  when 
,  such  conditions  have  been  complied  with,  recitals  by  such  officers  that  the  bonds 
have  been  issued  "  in  pursuance  of,"  or  "  in  conformity  with,"  or  "  by  virtue 
of,"  or  "  by  authoritj"  of,"  the  statute,  have  been  held  in  favor  of  bona  fide  pur- 
chasers for  value,  to  import  full  compliance  with  the  statute,  and  to  preclude 
inquiry  as  to  whether  the  precedent  conditions  had  been  performed  before  the 
bonds  were  issued.  But  in  all  such  cases,  as  a  careful  examination  will  show, 
the  recitals  fairly  imported  a  compliance,  in  all  substantial  respects,  with  the 
statute  giving  authority  to  issue  the  bonds.  We  are  unwilling  to  enlarge  or 
extend  the  rule,  now  established  by  numerous  decisions.  Sound  public  policy 
forbids  it.  Where  the  holder  relies  for  protection  upon  mere  recitals,  they 
should  at  least  be  clear  and  unambiguous,  in  order  to  estop  a  municipal  corpo- 
ration, in  whose  name  such  bonds  have  been  made,  from  showing  that  they  were 
issued  in  violation  or  without  authority  of  law. 

For  the  reasons  given,  we  are  of  opinion  that,  in  the  present  action  on  the 
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bonds,  judgment  should  have  been  entered  upon  the  special  verdict  for  the  dis- 
trict. To  what  extent,  if  any,  the  district  may  be  held  responsible,  in  some 
other  form  of  proceeding,  is  a  question  not  now  before  us,  and  as  to  which  we 
express  no  opinion.  Judgment  reversed,  with  directions  to  render  judgment 
upon  the  special  verdict  for  the  defendant  below. 

INSURANCE  COMPANY  v.  BRUCE. 
(15  Otto,  828-888.    1881.) 

Error  to  TJ.  S.  Circuit  Court,  Northern  District  of  Illinois. 

Opinion  by  Mr.  Justice  Harlan. 

Statement  of  Facts. —  This  action  involves  the  liability  of  the  town  of  Bruce, 
in  the  state  of  Illinois,  upon  sundry  interest  coupons,  attached  to  bonds,  in  the 
ordinary  form  of  negotiable  municipal  bonds.  On  the  1st  day  of  December, 
1870,  they  were  delivered  by  the  constituted  authorities  of  the  town  to  the 
Plymouth,  Kankakee  &  Pacific  Kaifroad  Company  in  payment  of  a  subscrip- 
tion to  the  capital  stock  of  the  Kankakee  &  Illinois  Eiver  Railroad  Company. 
The  latter  company,  after  organization,  became  consolidated  with  the  former, 
and  hence  the  delivery  to  the  consolidated  company.  The  bonds  upon  their 
face  recite  that  they  are  "  issued  by  virtue  of  the  law  of  the  state  of  Illinois, 
entitled  *  An  act  to  incorporate  the  Kankakee  &  Illinois  River  Railroad  Com- 
pany,' approved  April  15,  1869,  and  *  An  act  to  fund  and  provide  for  paying 
railroad  debts  of  counties,  townships,  cities,  and  towns,  in  force  April  16, 1869;' 
and  we,  the  supervisor  and  town  clerk  of  the  township  of  Bruce,  do  hereby 
certify  that  a  special  election  was  held  in  said  township  on  the  7th  day  of  Sep- 
tember, 1869,  at  which  special  election  a  majority  of  the  legal  voters,  participat- 
ing at  the  same,  voted  'for  subscription'  to  the  capital  stock  of  the  Kankakee  & 
Illinois  River  Railroad  Company,  in  the  sum  of  $25,000,  and  to  issue  bonds  of  said 
township  therefor;  and  said  special  election  was  by  the  proper  authorities  thea 
and  there  duly  declared  carried  '  for  subscription,'  and  that  all  the  other  require- 
ments of  the  law  in  relation  to  said  special  election  were  duly  complied  with." 

The  act  of  April  15,  1869,  is  the  charter  of  the  railroad  company.  By  the 
sixteenth  section  thereof  it  is  made  the  duty  of  the  supervisor  or  clerk  of  any 
town  or  township,  declaring  by  a  majority  of  its  voters  in  favor  of  subscrip- 
tion to  the  capital  stock  of  the  railroad  company,  to  make  the  subscription,  re- 
ceive the  proper  certificates  and  execute  bonds  therefor,  which  shall  be  delivered 
to  the  president  or  secretary  of  said  railroad  company  for  the  use  of  said  com- 
pany, and  shall  be  a  pledge  upon  the  revenue  of  said  territories  respectively, 
Sess.  Laws  111.,  1869,  vol.  iii,  p.  1. 

The  coupons  in  suit,  before  their  maturity,  to  wit,  on  the  19th  June,  1871, 
together  with  the  bonds  to  which  they  are  severally  attached,  were  purchased 
by  the  American  Life  Insurance  Company,  the  plaintiff  in  error,  from  one 
Alexander  Whillden,  the  lawful  and  bona  fide  holder  thereof,  for  the  sum  of 
$9,500  cash  in  hand  paid.  Neither  Whillden  nor  the  insurance  company  had 
any  notice,  at  the  time,  of  any  irregularity,  invalidity  or  informality  in  the 
making,  issuing  or  delivery  of  the  bonds. 

§  1433.  A  fnunicipoL  body  having  isaved  hondSj  which  hy  their  recitals  in 
effect  declared  that  the  statutory  reqxdremnents  had  been  complied  withy  is  estopped 
from  showing  that  it  had  imposed  certain  conditions  on  its  liability. 

It  is  not  seriously  disputed,  either  in  the  pleadings  or  in  argument,  that 

the  acts  of  assembly  referred  to  in  the  bonds  gave  ample  authority  for  sub- 
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scription  by  the  town  to  the  capital  stock  of  the  Kankakee  &  Illinois  Eiver 
Kailroad  Company,  to  be  paid  for  in  bonds  of  the  town,  provided  a  majority 
of  legal  voters,  at  an  election  previously  called  and  held  for  that  purpose,  ex- 
pressed their  approval  of  such  subscription  and  its  payment  in  that  mode.  But 
the  contention  of  the  town  is:     1st.  That  by  the  seventh  section  of  the  act  of 
April  16,  1869,  it  is  provided  that  "  any  county,  township,  city  or  town  shall 
have  the  rights  when  making  any  subscription  or  donation  to  any  railroad  com- 
pany, to  prescribe  the  conditions  upon  which  such  bonds  and  subscriptions  or 
donations  shall  be  made,  and  such  bonds,  subscriptions  or  donations  shall  not 
be  valid  and  binding  until  such  conditions  precedent  shall  have  been  complied 
with."    2d.  That,  in  pursuance  of  the  authority  thus  given,  the  town  voted  to 
make  a  subscription  of  $25,000,  to  be  paid  for  in  bonds,  subject  to  the  follow- 
ing conditions,  distinctly  set  forth  in  the  notice  under  which  the  election  was 
held,  and  assented  to  by  the  railroad  company,  viz. :  that  the  road  be  so  con- 
structed as  to  pass  through  the  town,  making  Streator  a  point  in  a  northwest- 
erly direction  towards  Bureau  Junction ;  that  a  depot  be  located  and  maintained 
in  the  town  of  Bruce;  that  the  bonds  be  delivered  in  sums  of  $1,000  for  every 
mile  of  road  graded,  as  the  work  progresses,  and  $1,000  for  every  mile  of  ties 
laid,  and  the  balance  when  the  road-bed  is  ready  for  the  iron ;  and  that  no  fur- 
ther calls  or  assessments  shall  be  made  upon  the  town  or  upon  subscription  to 
stock  over  the  amount  aforesaid ;  provided,  nevertheless,  that  the  subscription 
be  void  and  of  no  effect  unless  an  agreement  by  the  railroad  company  for  said 
iron  and  rolling  stock  with  responsible  parties  shall  be  made  on  or  before  one 
year  from  the  day  of  the  election,  and  the  railroad  company  shall  have  formed 
satisfactory  arrangements  to  connect  said  railroad  with  some  eastern  terminus. 
3d.  That  the  conditions  thus  prescribed  have  never  been  complied  with  in  these 
respects ;  more  than  one  year  elapsed  after  the  election,  and  yet  no  agreement  had 
been  made  on  or  before  September  7, 1870,  by  the  original  or  consolidated  com- 
pany, with  any  party  for  the  iron  or  the  rolling  stock  of  the  railroad ;  the  road  was 
never  so  constructed  as  to  pass  through  the  town  of  Bruce;  it  was  not  so  con- 
structed when  the  bonds  were  issued,  and  has  never  been  constructed  at  any 
time  since;  no  depot  has  ever  been  located  or  maintained  in  the  town;  the  ties 
were  never  laid  for  any  one  mile  of  the  railroad  w^ithin  the  town ;  and  no 
part  of  the  railroad  for  the  line  of  railroad  of  the  Kankakee  &  Illinois  Kiver 
Hailroad  Company,  or  of  the  original  line  of  the  original  Plymouth,  Kankakee 
&  Pacific  Eailroad,  has  ever  been  constructed. 

These  facts  are  set  out  in  detail  in  the  special  plea  of  the  town.  Do  they 
constitute  a  defense  against  a  hona  fide  holder,  for  value,  of  the  bonds  and 
their  coupons?  Or  to  state  the  question  more  distinctly,  can  the  town,  after 
the  bonds  have  been  signed,  sealed  and  delivered  by  its  constituted  authorities 
to  the  railroad  company,  and  have  passed  into  the  hands  of  bona  fide  holders 
for  value,  escape  liability  by  showing  that  the  conditions  or  some  of  them, 
imposed  by  popular  vote,  have  not  been  complied  with  upon  the  part  of  the 
railroad  company  ? 

The  statute  did  not  make  it  obligatory  on  the  town  to  impose  conditions 
upon  the  performance  of  which  its  liability  should  depend.  It  conferred 
simply  the  right  to  do  so,  leaving  the  town  at  liberty  to  prescribe  conditions 
or  to  make  an  unconditional  subscription.  Consistently  with  the  statute  the 
town  could  issue  and  deliver  bonds  for  the  subscription  in  advance  of  the  con- 
struction  of  any  part  of  the  road.  But  when  conditions  were  prescribed,  good 
faith,  and  the  obligations  which  everywhere  arise  out  of  negotiable  securities,. 
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required  —  if  the  town  intended  to  relj''  upon  them  —  that  the  public,  who 
were  expected  to  buy  the  bonds  or  to  advance  money  upon  them,  should  be 
informed  by  their  recitals  that  the  town  had  exercised  its  statutory  right  to 
impose  conditions  upon  its  liability.  The  officers  both  of  the  town  and  the 
railroad  company  knew,  however,  that  bonds  could  not  have  been  negotiated 
in  the  market  had  their  recitals  disclosed  the  fact  that  payment  depended  upon 
conditions  thereafter  to  be  fulfilled  by  the  railroad  corporation.  To  the  end^ 
therefore,  that  money  might  be  raised  for  the  construction  of  the  proposed 
road,  or  in  reliance  upon  the  performance  by  the  railroad  company  of  the  con- 
ditions imposed,  the  constituted  authorities  of  the  town,  and  the  officers  or 
agents  of  the  company,  co-operated  in  putting  out  bonds  negotiable  in  form 
and  with  recitals  that  gave  no  intimation  even  that  the  subscription  was  con- 
ditional. The  fact  that  conditions  had  been  prescribed  was  omitted  in  recitals, 
full  of  everything  necessary  to  induce  the  public  to  buy  the  bonds.  The  state- 
ment, on  the  face  of  the  bonds,  that  they  were  issued  by  virtue  of  the  statutes 
of  April  15,  1869,  and  April  16,  1869, —  the  first  of  which  contains  an  absolute 
requiremeiU  that  the  bonds  be  issued  and  delivered  upon  the  subscription  beinff 
voted,  while  the  second  gives  the  riffht,  but  does  not  make  it  imperative,  to  im- 
pose conditions, —  and  the  further  statement  that  the  people  had  voted  for 
subscription  and  to  issue  township  bonds  therefor,  fairly  imported  that  nothing 
remained  to  be  done  in  order  to  make  the  bonds  binding  obligations  upon  the 
town  in  the  hands  of  bona  fide  purchasers.  Under  these  circumstances,  the 
town,  by  every  principle  of  justice,  is  estopped,  as  against  a  bo^ia  fide  holder, 
to  plead  conditions,  the  existence  of  which  was  withheld  from  the  public,  either 
to  facilitate  the  negotiation  of  the  bonds  in  the  markets  of  the  country,  or 
because  it  had  full  confidence  that  the  railroad  company  would  meet  the  pre- 
scribed conditions.  It  should  not  now  be  heard  to  make  a  defense  inconsistent 
with  the  representations  contained  in  the  recitals  upon  its  bonds,  or  upon  the 
ground  that  the  conditions  imposed,  of  which  purchasers  had  no  notice,  have 
not  been  performed. 

§  1434.  A  toion  is  concluded,  in  a  suit  by  a  bona  fide  holder  upon  its  bondSy 
by  the  recitals  they  contain. 

But  this  conclusion,  it  is  contended,  is  in  the  face  of  the  express  declaration 
in  the  act  of  April  16,  1869,  that  subscriptions  or  donations  made  and  bonds 
issued,  upon  conditions,  '^  shall  not  be  valid  and  binding  until  such  conditions 
precedent  shall  have  been  complied  with."  And  in  support  of  that  contention 
counsel  cite  Town  of  Eagle  v.  Eohn,  84  111.,  292,  in  which  case  one  of  the  jus- 
tices dissented  and  another  did  not  sit.  That  case  involved  the  liability  of  the 
town  of  Eagle  upon  certain  cou}x>ns  of  bonds  issued  to  the  same  railroad 
company.  The  defense  was  there,  as  here,  non-compliance  with  certain  condi- 
tions which  had  been  attached  by  popular  vote  to  the  subscription.  The  court, 
construing  that  act,  held  that  there  was  no  want  of  power  to  make  the  subscrip- 
tion and  issue  bonds;  that,  if  the  town  so  willed,  the  subscription  could  be  made 
and  bonds  issued  in  advance  of  the  compliance  with  any  condition  imposed  by 
the  popular  vote;  that  aside  from  the  statute,  innocent  purchasers  for  value 
Tvould  enjoy  the  protection  accorded  to  bona  fide  holders  of  negotiable  paper, 
and  would  not  be  affected  by  non-compliance  with  such  conditions;  that  such 
liolders  could  not  be  required  to  take  notice  of  the  conditions  or  of  any  reso- 
lution relating  to  them  upon  the  records  of  the  railroad  company ;  but  that,  in 
view  of  the  express  provision  of  the  statute  that  the  bonds  should  not  be 
*^  valid  and  binding  until  such  conditions  precedent  shall  have  been  complied 
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with,"  non-compliance  therewith  is  a  good  defense,  even  against  purchasers  ia 
good  faith  for  value.    The  decision  in  that  case  was  made  several  years  after 
the  bonds  had  been  put  on  the  market,  but  being  a  construction  of  a  local 
statute,  it  is  insisted  that  the  federal  court  is  bound  to  accept  it  as  controlling 
in  the  present  case.    We  waive  discussion  as  to  the  soundness  of  the  conclusioa 
reached  by  the  state  court,  or  any  extended  examination  of  the  authorities 
bearing  upon  the  general  question  whether  the  federal  court  is  concluded  by 
the  construction  given  by  the  state  court  to  a  local  statute,  under  which  rights 
have  accrued  to  citizens  of  other  states  before  that  construction  was  given. 
We  do  this  because  the  present  case  is  distinguishable  from  Town  of  Eagle  v. 
Kohn  in  this,  that  it  does  not  appear,  from  the  report  of  the  latter  case,  that 
the  town  had,  by  the  recitals  in  its  bonds,  estopped  itself  from  asserting,  as 
against  a  bona  jide  holder,  the  non-performance  of  conditions  imposed  by  pop- 
ular vote.     Had  the  town  of  Eagle  represented,  in  express  words,  upon  the 
face  of  the  bonds,  that  no  conditions  whatever  were  prescribed  by  the  people, 
or  that  the  subscription  was  unconditional,  the  state  court  would  not,  we  sup- 
pose, adjudge  that  the  town,  as  against  a  hona  fide  holder,  could  take  shelter 
behind  the  statutory  provision  in  question.    In  the  present  case  the  town  of 
Bruce  did  not  make,  in  express  terms,  a  representation  of  that  character.    Bat, 
in  effect,  by  the  recitals  in  its  bonds,  it  did  represent  to  the  public  that  the 
bonds  were  issued  in  all  respects  in  conformity  to  law,  and  that  nothing  re- 
mained to  be  done  which  was  essential  to  its  liability  thereon.    The  town  hav- 
ing power,  under  the  statute,  to  make  an  unconditional  subscription,  and  to 
issue  and  deliver  its  bonds  in  advance  of  the  construction  of  the  road,  what 
was  said  in  Brooklyn  v.  Insurance  Co.,  99  U.  S.,  362  (§§  1402-4,  8upra\  may  be 
repeated  here:     "  It  is  now  too  late  for  the  town  to  claim  exemption,  as  against 
hona  fide  purchasers,  upon  the  ground  that  the  railroad  company  disregarded 
its  promise  to  construct  the  road,  or  upon  the  ground  that  its  own  officers  de- 
livered the  bonds  in  violation  of  special  conditions,  of  which  the  purchasers  had 
no  knowledge  or  notice,  either  from  the  statute  or  otherwise."     Judgment 
reversed,   with  directions  for  further  proceedings  in  conformity  with  this 
opinion. 

COMMISSIONERS  OF  DOUGLAS  COUNTY  v.  BOLLEa 

(4  Otto,  104-110.     1876.) 

Error  to  TJ.  S.  Circuit  Court,  District  of  Kansas. 

§  1435.  The  capacity  of  a  de  facto  co7*j[>oration  to  contract  cannot  he  questioned 
in  a  suit  upon  an  obligation  given  to  it. 

Opinion  by  Mr.  Justice  Strong. 

Whether  the  St.  Louis,  Lawrence  &  Denver  Eailroad  Company  was  lawfully 
a  corporation,  capable  of  contracting  with  the  defendants  below,  is  a  question 
that  cannot  be  raised  in  this  case.  The  findings  of  the  circuit  court  establish 
that  a  majority  of  the  persons  named  as  corporators  in  the  certificate  filed  in 
the  office  of  the  secretary  of  state  on  the  11th  day  of  May,  1868,  published  a 
notice  that  books  would  be  opened  on  a  designated  day  for  subscriptions  to  the 
stock  of  the  company.  The  books  were  accordingly  opened,  subscriptions  to 
the  capital  stock  were  made,  a  meeting  of  the  stockholders  ensued,  and  direct- 
ors were  chosen,  together  with  a  president,  vice-president,  secretary,  treasurer 
and  an  executive  committee.  This  was  ou  the  28th  of  July,  1868 ;  and  from 
that  time  corporate  meetings  have  been  regularly  held,  and  the  company  has 
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built  and  operated  a  railroad  from  Lawrence  to  the  Missouri  state  line,  and  has 
exercised  the  usual  functions  of  a  railroad  corporation.  It  has  been  a  corpora- 
tion de  facto^  at  least,  if  not  de  jure^  from  the  date  of  its  organization.  Its 
corporate  existence,  therefore,  and  its  ability  to  contract  cannot  be  called  ia 
question  in  a  suit  brought  upon  evidences  of  debt  given  to  it. 

It  was  after  the  organization  of  the  company  that  the  defendants  subscribed, 
on  behalf  of  Douglas  county,  for  $125,000  of  its  capital  stock,  stipulating 
that  the  subscription  should  be  paid  with  the  county  bonds,  payable  to  bearer 
in  thirty  years,  and  that  the  stock  and  bonds  should  be  issued  and  delivered 
when  the  railroad  should  be  completed  and  in  full  operation  from  Lawrence  to 
the  eastern  boundary  of  Douglas  county.  The  road  was  thus  completed  and 
put  in  operation;  the  county  received  the  $125,000  of  stock;  and  the  bonds 
were  sold  by  the  railroad  company  to  the  contractor  for  building  the  road,  and, 
after  its  completion,  delivered  to  him  by  direction  of  the  defendants.  The 
bonds  were  executed  by  the  board  of  county  commissioners  of  the  county  of 
Douglas,  who  by  law  are  constituted  the  financial  agents  of  the  county.  They 
were  made  payable  to  bearer,  and  each  contains  the  following  recital :  "  This 
bond  is  executed  and  issued  by  virtue  of,  and  in  accordance  with,  the  act  of  the 
legislature  of  the  state  of  Kansas,  entitled  ^  An  act  to  authorize  counties  and 
cities  to  issue  bonds  to  railroad  companies,'  approved  April  10,  1866,  and  the 
other  laws  of  said  state,  and  in  pursuance  of,  and  in  accordance  with,  the  vote 
of  a  majority  of  the  qualified  electors  of  said  county  of  Douglas,  at  a  special 
election,  regularly  called  and  held  on  September  12,  1865." 

§  1436.  Under  the  Kansas  acts  of  April  10^  1865^  and  February  ^5,  1808^ 
authorhiiig  covnties  to  issiie  bonds,  the  board  of  county  commissioners  were  the 
tribunal  to  determiiie  icheiher  conditions  precedent  had  been  complied  with. 

This  recital,  it  w^ill  be  perceived,  asserts  legislative  authority  for  the  issue  of 
the  bonds,  found  in  the  statute  of  April  10,  1865,  and  other  laws  of  the  state. 
Eeferring  to  the  act  of  1865,  it  is  there  enacted  that  the  "  board  of  county 
commissioners  of  any  county  to,  into,  through,  from  or  near  which,  whether  in 
this  or  any  other  state,  any  railroad  is  or  may  be  located,may  subscribe  to  the 
capital  stock  of  any  such  railroad  corporation,  in  the  name  and  for  the  benefit 
of  the  county,  not  exceeding  in  amount  the  sum  of  $300,000  in  any  one  cor- 
poration, and  may  issue  the  bonds  of  said  county  in  such  amounts  as  they  may 
deem  best,  in  payment  for  said  stocks,  provided  that  said  bonds  shall  be  issued 
only  in  payment  of  assessments  made  upon  all  the  stocks  of  such  railroad  com- 
pany, which  bonds  shall  bear  interest  at  a  rate  not  exceeding  seven  per  cent. 
per  annum,  and  shall  be  payable  within  thirty  years.  But  no  such  bonds  shall 
be  issued  until  the  question  shall  be  first  submitted  to  a  vote  of  the  qualified 
electors  of  the  county  at  some  general  election  or  at  some  special  election  to  be 
called  by  the  board  of  county  commissioners,  .  .  .  and,  in  submitting  such 
question,  said  board  of  commissioners  shall  direct  in  what  manner  the  ballot 
shall  be  cast.  If  a  majority  of  the  votes  cast  at  such  election  shall  be  in  favor 
of  issuing  such  bonds,  the  board  of  commissioners  of  the  county  shall  issue  the 
same."  Stats,  of  Kansas,  1865,  p.  41.  This  statute  plainly  gives  to  the  board 
plenary  authority  to  subscribe  for  stock  of  a  railroad  corporation,  and  to  issue 
county  bonds  in  payment  of  the  subscription,  though  whether  such  authority 
in  any  case  may  be  exercised  or  not  is  made  to  depend  upon  the  collateral  ques- 
tion whether  the  result  of  a  popular  election  has  indicated  an  approval  of  the 
proposed  issue.    And  the  board  of  commissioners  is  the  tribunal  contemplated 
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determination  necessary  to  be  made  preparatory  to  their  issuing  the  county 
bonds. 

The  act  of  1865  was  followed  by  the  act  of  February  25,  1868,  which  was  in 
force  when  the  stock  subscription  above  mentioned  was  ^made,  and  when  th^ 
bonds  of  Douglas  county  were  executed  and  delivered.  This  later  act  was 
even  more  liberal  in  its  grants  of  authority  than  the  former  was.  It  referred 
to  elections  held  before  its  passage,  and  to  irregular  elections,  which  might  not 
have  been  in  compliance  with  the  statutes.  It  enacted,  in  substance,  that  when- 
ever there  had  been  an  election  called  by  the  board,  at  which  a  majority  of  the 
persons  voting  had  voted  in  favor  of  subscribing  stock  and  issuing  bonds  to 
any  railroad  company  or  companies,  the  board  might  subscribe  and  pay  the 
subscription,  by  issuing  to  each  company  the  bonds  of  the  county,  whether 
such  orders  and  elections,  or  either  of  them,  had  been  in  compliance  with  the 
statutes  in  such  cases  made  and  provided,  or  not,  or  whether  the  proposition 
submitted  at  the  election  was  for  the  subscription  for  stock  and  issuance  of 
bonds  to  one  or  more  railroad  companies.  The  purpose  of  this  act  was  evi- 
dently to  cure  irregularities  and  invalidities  of  prior  elections,  and  to  enlarge 
the  powers  of  county  boards.  Still,  under  this  act,  as  under  the  former,  the 
board  was  to  judge  whether  the  precedent  condition  had  been  complied  with 
in  substance.    Gen.  Stats,  of  Kansas,  892. 

§  1 437.  The  recitals  in  municipal  bonds  are  conclusive  in  favor  of  hona  fide 
holders. 

Such,  then,  having  been  the  authority  of  the  board  of  commissioners  of 
Douglas  county  when  the  bonds  now  under  consideration  were  issued,  what 
must  be  the  effect  of  the  recitals  they  contain?  The  question  has  been  fre- 
quently before  us  for  decision,  and  it  is  no  longer  open  for  debate.  In  the  late 
case  of  Town  of  iColoma  v.  Eaves,  92  U.  S.,  484  (§§  1419-20,  supra\  we  con- 
sidered it  fully,  and  reviewed  many  of  our  former  judgments.  We  there  held 
that  when,  by  legislative  enactment,  authority  has  been  given  to  a  municipal- 
ity, or  to  its  oflScers,  to  subscribe  for  the  stock  of  a  railroad  company,  and  to 
issue  municipal  bonds  in  payment,  but  only  on  some  precedent  condition,  such 
as  a  popular  vote  favoring  the  subscription,  and  where  it  may  be  gathered  from 
the  enactment  that  the  officers  of  the  municipality  were  invested  with  power 
to  decide  whether  that  condition  had  been  complied  with,  their  recital  that  it 
had  been,  made  in  the  bonds  issued  by  them  and  held  by  a  hona  fide  purchaser^ 
is  conclusive  of  the  fact  and  binding  upon  the  municipality,  for  the  recital  is 
itself  a  decision  of  the  fact  by  the  appointed  tribunal.  The  recitals  we  have 
now  before  us  are  that  the  bonds  were  executed  and  issued  not  only  in  virtue 
of,  but  in  accordance  with,  the  acts  of  the  legislature,  and  in  pursuance  of  and 
in  accordance  with  the  vote  of  a  majority  of  the  qualified  electors  of  the 
county.  They  are  untrue,  if  the  board  had  not  followed  the  directions  of  the 
law,  and  if  there  had  not  been  a  popular  vote  at  an  election,  approving  the 
issue  of  those  bonds.  The  truth  or  falsehood  of  the  assertion  cannot  be  inquired 
after  here;  for,  as  we  have  said,  the  recitals  are  practically  an  annunciation  of 
the  judgment  of  the  board,  that  all  the  steps  required  by  the  law  had  been 
taken.  Behind  such  a  recital,  as  we  have  seen,  a  horiafide  holder  for  value  paid 
is  bound  to  look  for  nothing  except  legislative  authority  given  for  the  issue  of 
municipal  bonds  to  railroad  companies.  He  is  not  required  to  examine  whether 
the  conditions  upon  which  such  authority  may  be  exercised  have  been  ful- 
filled.   He  may  rely  upon  the  decision  made  by  the  tribunal  selected  by  the 
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§  1438.  Every  person  succeeding  a  bona  jide  holder  for  value^  in  ike  owner- 
ship of  negotiable  bonds,  may  stand  upon  his  rights. 

Do,  then,  the  plaintiffs  below  stand  in  the  position  of  bona  fide  holders  for 
value  paid,  and  without  notice  of  any  defect  or  irregularity  in  the  proceed- 
ings anterior  to  the  issue  of  the  bonds?  In  view  of  the  findings  of  the  circuit 
court,  very  plainly  they  do.  They  are  the  holders  of  the  coupons  in  suit,  taken 
from  those  bonds,  some  of  which  they  purchased  without  notice  of  any  defense. 
The  residue  of  those  held  by  thera  are  owned  by  other  persons,  who  deposited 
them  with  the  plaintiffs,  for  collection,  taking  a  receipt.  There  is  no  evidence 
when  or  for  what  consideration  those  other  persons  purchased,  and  no  evidence 
of  actual  notice  to  them  or  to  the  plaintiffs  of  any  of  the  facts  anterior  to  the 
issue  of  the  bonds.  The  findings  of  the  court  exhibit  no  fraud  in  the  inception 
of  the  contracts,  nor  anj^thing  that  casts  upon  the  holders  of  the  bonds  or  cou- 
pons the  burden  of  showing  that  they  are  borui  fide  holders  for  value.  The 
legal  presumption,  therefore,  is  that  they  are.  But  the  plaintiffs  are  not  forced 
to  rest  upon  mere  presumption  to  support  their  claim  to  be  considered  as  hav- 
ing the  rights  of  purchasers  without  notice  of  any  defense.  They  can  call  to 
their  aid  the  fact  that  their  predecessors  in  ownership  were  such  purchasers. 
To  the  rights  of  those  predecessors  they  have  succeeded.  Certainly,  the  rail- 
road company  paid  for  the  bonds  and  coupons  by  giving  an  equal  amount  of 
their  stock,  which  the  county  now  holds;  and  nothing  in  the  special  facts  found 
shows  that  the  company  knew  of  any  irregularity  or  fault  in  the  issue.  And 
still  more:  the  contractor  for  building  the  railroad  received  the  bonds  from  the 
county  in  payment  for  his  work,  either  in  whole  or  in  part,  after  his  work  had 
been  completed.  There  is  no  pretense  that  he  had  notice  of  anything  that 
should  have  made  him  doubt  their  validity.  "Why  was  he  not  a  bona  fid^  pur- 
chaser for  value?  The  law  is  undoubted,  that  every  person  succeeding  him  in 
the  ownership  of  the  bonds  is  entitled  to  stand  upon  his  rights.  It  is,  therefore, 
manifest  that  the  plaintiffs  have  the  rights  of  bona  fide  purchasers,  even  if  the 
burden  of  showing  it  be  regarded  as  resting  on  them.  What  we  have  said  is 
sufficient  to  show  that  the  coupons  of  the  first  class  of  bonds,  viz.,  those  dated 
July  1,  1869,  are  valid  evidences  of  debt  as  between  the  plaintiffs  and  the  de- 
fendants, and  that  the  former  are  entitled  to  a  judgment  for  the  amount  of 
them. 

It  is  unnecessary  to  remark  at  length  upon  the  second  class  of  bonds  and 
coupons,  those  dated  July  1,  1872.  The  considerations  we  have  suggested  re- 
specting the  first  apply  in  full  force  to  the  second,  and  the  defendants  have  no 
defense  to  a  suit  for  their  recovery  brought  by  the  plaintiffs.  The  first  and 
fourth  questions  certified  from  the  circuit  court  are,  therefore,  answered  in  the 
affirmative,  and  the  remaining  questions  in  the  negative.  This  leads  to  an  af- 
firmance of  the  judgment.  Happily,  such  a  result  is  in  accordance  with  the 
plainest  justice.  The  case  is  not  one  in  which  the  municipality  has  incurred  a 
debt,  without  securing  the  object  sought  by  it.  Popular  votes  approved  the 
issue  of  the  bonds  to  further  the  construction  of  the  railroad,  which  has  been 
completed,  and  which  the  county  now  enjoys.  The  bonds  have  not  been  mis- 
appropriated or  squandered.  They  have  been  applied  to  the  purpose  for  which 
they  were  made.  By  direction  of  the  county,  they  were  paid  to  the  contractor 
who  built  the  road,  after  his  contract  was  completed,  and,  as.  intended,  they 
have  gone  into  the  hands  of  remote  purchasers.  In  addition  to  this,  the  county 
received  in  exchange  for  them  an  equal  amount  of  stock  of  the  railroad  com- 
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pany.  So  far  as  appears,  it  holds  that  stock  still.  It  has  acted  as  the  owner,  by 
assenting  to  a  consolidation  of  the  company  with  another.  Common  honesty 
demands  that  a  debt  thus  incurred  should  be  paid.  Judgment  affirmed. 

MORAN  V.  COMMISSIONERS  OF  MIAMI  COUNTY. 

(2  Black,  722-732.    1862.) 

Error  to  U.  S.  Circuit  Court,  District  of  Indiana. 

Opinion  by  Mr.  Justice  Wayne. 

Statement  of  Facts. —  This  cause  has  been  fully  argued.  It  is  an  action  to 
recover  the  interest  in  arrears  on  coupons  annexed  to  bonds  which  were  issued 
by  Miami  county,  payable  to  the  Peru  &  Indianapolis  Eailroad  Company  or 
bearer,  and  which  is  declared  in  the  bonds  to  be  given  for  a  loan  of  money. 
TVe  are  relieved  from  the  task  of  considering  several  of  the  arguments  of  coun- 
sel and  the  pleadings  on  the  record,  believing  as  we  do  that  the  defendants  are 
estopped  from  denying  the  declarations  as  to  the  purpose  and  cause  for  which 
the  bonds  were  issued,  and  that  the  coupon  holders  had  a  right  to  infer  from 
the  face  of  the  bonds  that  they  had  been  regularly  issued  by  the  county  of 
Miami.  It  is  not  a  new  case  to  this  court,  either  in  its  facts  or  the  principle 
involved.  The  object  of  this  court  has  been,  in  cases  of  a  like  kind,  and  it  is 
still  its  purpose,  to  give  to  the  contracts  of  counties  for  the  purchase  of  railroad 
stocks,  and  for  borrowing  money  to  aid  in  the  construction  of  railroads  and 
other  internal  improvements,  a  strict  interpretation  of  the  legislative  acts  em- 
powering them  to  do  one  or  the  other;  but,  at  the  same  time,  to  give  protection 
to  the  honajide  holders  of  such  contracts  as  have  been  put  on  sale  in  the  money 
market,  by  corporations  or  by  counties  acting  corporately,  against  their  efforts 
to  be  relieved  from  the  responsibilities  of  official  acts,  in  putting  such  papers 
into  circulation  for  capitalists  to  invest  money  in  them,  on  assurances  that  the 
principal  and  interest  would  be  paid  accordingly. 

§  1439.  Powers  do  not  pass  to  corpordtiona  hy  legislative  grants  unless  &^ 
pi'essed  in  unambiguous  terms. 

We  repeat  now,  as  appropriate  to  the  subject  matter  of  the  case  in  hand,  as 
it  was  in  the  case  in  which  this  court  said  it,  that  corporations  are  as  strongly 
bound  as  individuals  are  to  a  careful  adherence  to  truth  in  their  dealings  with 
mankind,  and  that  they  cannot,  by  their  representations  or  silence,  involve 
others  in  onerous  engagements,  and  then  defeat  the  calculations  and  claims 
their  own  conduct  had  superinduced.  Zabriskie  v.  Cleveland,  etc.,  R  Co., 
23  How.,  400.  In  our  construction  of  the  act  of  Pennsylvania  to  incorporata 
the  Northwestern  Eailroad  Company,  the  court  said  that  neither  privileges, 
powers  nor  authorities  can  pass,  unless  they  are  given  in  unambiguous  words, 
and  that  an  act  giving  special  privileges  must  be  construed  strictly.  That,  in 
case  a  sentence  is  capable  of  having  two  meanings,  a  construction  must  be  given 
favorable  to  the  public.  However,  that,  in  applying  those  principles  of  con- 
struction, it  must  be  done  with  reference  to  the  subject  matter  contemplated 
by  the  legislature  as  a  whole,  so  as  not  to  allow  its  manifest  purpose  and  de- 
sign to  be  defeated  by  denying  the  use  of  means  by  which  the  main  object 
could  only  be  accomplished. 

§  1440.    Where  municipal  bonds  purport  to  he  issued  in  compliance  with  laWj 
a  purchaser  is  not  hound  to  look  heyond  tlie  hond^. 

In  our  leading  case  upon  the  subject,  that  of  The  Commissioners  of  Knox 
County  V.  Aspinwall,  21  How.,  539  (§§  1413-1418,  supra),  the  suit  having 
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been  brought  for  the  interest  due  upon  coupons  annexed  to  one  hundred  and 
forty-two  bonds,  in  which  the  mam  ground  of  defense  was  that  a  board  of 
commissioners  had  not  power  to  execute  them,  and  that,  on  such  account,  they 
were  not  binding  upon  the  county  of  Knox,  our  answer  and  judgment  was  that 
the  bonds,  on  their  face,  import  a  compliance  with  the  law  under  which  they 
were  issued ;  and  that  the  purchasers  of  them  were  not  bound  to  look  further 
for  evidence  of  a  compliance  with  the  conditions  annexed  to  the  grant  of 
power  to  issue  them.  In  confirmation  of  such  conclusion  we  then  cited  the 
case  of  The  Eoyal  British  Bank  v.  Turquand,  6  Ell.  &  BL,  327,  decided  in  1856 
in  the  exchequer  chambers,  in  error  from  the  court  of  queen's  bench,  the  de- 
cision of  which  we  will  now  give  in  full,  on  account  of  the  principle  and  its 
peculiar  application  to  the  pleadings  in  the  case  before  us.  Jervis,  C.  J. :  "I 
am  of  the  opinion  that  the  judgment  of  the  court  of  queen's  bench  ought  to  be 
affirmed.  I  am  inclined  to  think  the  question  which  has  been  principally 
argued,  both  here  and  in  that  court,  does  not  necessarily  arise,  and  need  not  be 
determined.  My  impression  is,  though  I  will  not  state  it  as  a  fixed  opinion, 
that  the  resolution  set  forth  in  the  replication  goes  far  enough  to  satisfy  the 
requisites  of  the  deed  of  settlement.  The  deed  allows  the  directors  to  borrow  on 
bond  such  sums  of  money  as  shall,  from  time  to  time,  by  a  resolution  passed  at  a 
general  meeting  of  the  company,  be  authorized  to  be  borrowed,  and  the  repli- 
cation shows  a  resolution  passed  at  a  general  meeting  authorizing  the  directors 
to  borrow  on  bond  such  sums  for  such  periods  and  rates  of  interest  as  they 
might  deem  expedient,  in  accordance  with  the  deed  of  settlement  and  the  act 
of  parliament ;  but  the  resolution  does  not  otherwise  define  the  amount  to  be 
borrowed.  That  seems  to  me  to  be  enough.  If  that  be  so,  the  other  question 
does  not  arise.  But  whether  it  be  so  or  not,  we  need  not  decide,  for  it  seems 
to  us  that  the  plea,  whether  we  consider  it  a  confession  and  avoidance  or  a  spe- 
cial nan  est  factxim^  does  not  raise  any  objection  to  the  advance  as  against  the 
company.  We  may  here  take  for  granted  that  the  dealings  with  these  com- 
panies are  not  like  dealings  with  other  partnerships,  and  that  the  parties  dealing 
with  them  are  bound  to  read  the  statute  and  deed  of  settlement.  But  they 
are  not  bound  to  do  more.  And  the  party  here,  on  reading  the  deed  of  settle- 
ment, would  find,  not  a  prohibition  from  borrowing,  but  a  permission  to  do  so 
on  certain  conditions.  Finding  that  the  authority  might  be  made  complete  by 
a  resolution,  he  would  have  the  right  to  infer  the  fact  of  a  resolution  author- 
izing that  which,  on  the  face  of  the  document,  appeared  to  be  legitimately 
done," 

At  an  ensuing  term  of  this  court  we  had  under  consideration  the  case  of 
Bissell  V.  City  of  Jefferson ville  (24  How.,  287;  §§  1449,  1450,  infra)  and  it  was 
fully  discussed  in  connection  with  the  English  and  our  own  case  of  Aspinwall, 
etc.  We  said  there:  '^  When  the  contract  has  been  ratified  and  affirmed,  and 
the  bond  issued  and  delivered  to  the  railroad  company  in  exchange  for  stock,  it 
was  then  too  late  to  call  in  question  the  fact  determined  by  the  common  coun- 
cil,—  and,  a  fortiori^  it  is  too  late  to  raise  that  question  in  a  case  like  the  pres- 
ent, where  it  is  shown  that  the  plaintiflfyare  holders  for  value.  Certified  copies 
of  the  proceedings  were  exhibited  to  the  plaintiffs  at  the  time  they  received 
the  bonds,  etc.,  and  whether  we  look  to  the  bonds  or  recorded  proceedings  there 
is  nothing  to  indicate  any  irregularity,  or  to  raise  a  suspicion  that  the  bonds 
had  not  been  issued  pursuant  to  lawful  authority.  We  hold  that  the  company 
and  its  assigns,  under  the  circumstances  of  the  case,  had  a  right  to  assume  that 
they  imported  verity."    It  would  be  difficult  to  find  cases  more  controlling  of 
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that  before  as  than  those  which  have  just  been  cited.  The  same  ruling  was 
made  by  the  court  in  the  case  of  The  Commissioners  of  the  County  of  Knox  v, 
Wallace,  21  How.,  646.  It  was  substantially  repeated  in  Aspinwall  et  al.  v. 
The  Commissioners  of  the  County  of  Davis.  This  was  brought  to  this  court 
from  the  circuit  court  of  Indiana  upon  a  certiGcate  of  a  division  of  opinion  be- 
tween the  judges.  The  points  were,  whether,  by  the  act  of  incorporation  of 
the  Ohio  &  Mississippi  Railroad,  and  the  amendments  to  it  of  January,  1849, 
any  right  to  county  subscriptions  had  been  vested  in  the  company,  to  exclude 
the  operation  of  the  constitution  of  Indiana,  which  took  effect  on  the  1st  of 
November,  1851,  and  whether  the  railroad  company  had  acquired  any  right  to 
subscription  of  the  defendant  as  was  protected  by  the  constitution  of  the  state. 
Both  questions  were  answered  negatively.  But  we  said  it  was  done  reluctantly, 
for  the  subscriptions  to  the  stock  by  the  board  of  commissioners  were  made  in 
good  faith  to  the  railroad  company,  and  also  sold  by  it,  and  purchased  by  the 
plaintiff  in  confidence  of  their  validity. 

Statement  of  Facts. —  With  these  cases  on  our  minds,  we  will  now  proceed 
to  give  the  facts  and  circumstances  of  the  present  case,  that  it  may  be  seen 
whether  there  is  anything  in  them  to  take  it  out  of  our  decisions.  The  ab- 
stracts of  it  by  both  counsel  are  so  similar  that  either  may  be  used  without  giv- 
ing to  the  other  any  advantage.  It  is  an  action  of  asauinpaity  brought  by  the 
plaintiff  in  error,  on  interest  warrants  or  coupons,  annexed  to  fifteen  bonds  of 
the  county  of  Miami  for  $1,000  each,  bearing  date  the  21st  of  August,  1851, 
redeemable  in  ten  years  from  the  1st  of  September  following.  The  bonds  were 
payable  to  the  Peru  &  Indianapolis  Eailroad  Company,  or  bearer,  at  the  office 
of  the  treasurer  of  Miami  county,  in  Peru,  bearing  an  interest  of  ten  per  cent, 
per  annum,  payable  semi-annually  at  the  same  place.*  The  suit  is  for  a  failure 
to  pay  coupons  for  the  years  1857  and  1858,  amounting  to  $3,000,  the  interest 
accrued  before  having  been  paid  by  the  railroad  company.  It  is  averred  in  the 
declaration  that  the  bonds  had  been  issued  by  Miami  county,  in  pursuance  of 
powers  conferred  on  its  board  of  commissioners  by  the  laws  of  Indiana,  and 
particularly  by  an  act  approved  January  6,  1849,  entitled  an  act  to  authorize 
the  commissioners  of  Hamilton,  Miami  and  Tipton  counties  to  borrow  money. 
Howard  county  was  afterwards  permitted  to  borrow  money.  The  language  of 
the  act  authorizes  the  loaning  of  money  to  the  board  to  any  amount  not  exceed- 
ing $50,000,  from  time  to  time,  at  any  rate  of  interest,  not  more  than  ten  per 
cent,  per  annum.  The  second  section  is,  that  all  persons  loaning  money  to  the 
counties,  or  either  of  them,  are  authorized  to  receive  any  rate  of  interest  upon 
such  loans  as  may  be  agreed  upon,  not  exceeding  ten  per  centum. 

The  Peru  &  Indianapolis  Eailroad  Company  was  incorporated  in  January, 
1846.  The  twenty-eighth  section  of  the  charter  authorizes  the  county  commis- 
sioners of  each  county  through  which  the  road  shall  pass  to  take,  by  an  order  for 
either  county,  as  much  stock  in  it  as  they  may  think  proper.  After  the  act  per- 
mitting the  counties  to  borrow  money  had  been  passed,  the  railroad  company, 
urged  by  the  condition  of  its  finances,  appointed  a  committee  to  apply  to  the 
auditors  of  the  counties  of  Hamilton,  Miami  and  Howard,  to  call  special  ses- 
sions of  the  boards  of  the  commissioners  of  their  respective  counties  to  con- 
sider proposals  which  they  wished  to  make.  In  a  meeting  afterwards  held, 
the  committee  stated  that  they  were  required  to  ask  from  the  ccranties  addi- 
tional subscriptions  to  the  stock  of  the  railroad  company.  From  the  coun- 
ties of  Hamilton  and  Miami  respectively,  $20,000,  and  from  Howard  county 
$10,000.    The  committee  then  said  that  their  subscriptions  would  be  received 
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if  the  respective  counties  would  issue  bonds  bearing  ten  per  cent,  interest 
per  annum,  redeemable  in  ten  years,  with  coupons  annexed  to  them,  which 
the  )*ailroad  would  receive  if  the  bonds  were  made  payable  to  the  company,  or 
bearer,  for  the  purpose  of  borrowing  money  upon  them,  to  be  applied  to  the 
payment  of  the  stock  which  either  of  the  counties  should  subscribe  for.  As  a 
further  inducement  to  the  counties  to  do  so,  the  committee  stated  that  upon  the 
subscription  being  made,  and  the  bonds  being  issued,  that  the  railroad  would 
issue  stock  to  the  county  for  its  subscription,  credited  in  full  to  the  amount  of 
its  bonds ;  and  for  the  issue  of  the  bonds,  that  the  president  of  the  railroad 
would  execute  an  obligation  binding  the  company  to  pay  the  interest  annually 
upon  the  bonds  as  it  became  due,  until  the  principal  became  payable,  and  then 
the  principal  also;  but  that  when  both  principal  and  interest  had  been  paid  by 
the  railroad  company,  that  the  counties  would  return  to  it  the  stock  certificate 
which  they  had  received  when  the  bonds  were  issued,  if  it  did  not  wish  to  re- 
tain it.  And  it  was  further  agreed  between  the  parties,  if  the  counties,  or  either 
of  them,  should  at  any  time  before  the  redemption  of  the  county  bonds  by  the 
railroad  company  elect  to  surrender  to  it  its  obligation,  and  assume  the  payment 
of  the  interest  that  shall  accrue  afterwards,  and  the  principal  also  when  it 
became  due,  that  the  stock  issued  to  the  counties  should  become  absolute  in 
their  favor,  entitling  them  to  all  future  dividends  on  the  stock.  But  that  until 
such  assumption  had  been  undertaken  and  performed,  the  stock  was  merely  to 
be  held  as  a  security  by  the  counties  for  the  performance  of  the  stipulation  of 
the  railroad  company,  but  not  entitling  them  to  dividends,  though  it  would  give 
them  the  right  to  vote  the  stock  in  elections  for  directors.  These  propositions 
were  considered  by  the  auditor  and  board  of  commissioners  of  Miami  county. 
It  resultecf  in  an  issue  by  them  of  twenty  bonds,  J1,000  each,  in  which  it  is  de- 
clared in  the  bonds  ^^  that  there  is  due  to  the  president  and  directors  of  the 
Peru  &  Indianapolis  Eailroad  Company,  or  bearer,  $1,000  from  the  county  of 
Miami,  payable  in  ten  years  from  the  1st  of  September,  1851,"  this  bond  being 
issued  for  a  loan  of  the  amount  to  the  county,  as  authorized  by  an  act  of  the 
state  of  Indiana,  permitting  the  commissioners  of  Hamilton,  Miami  and  Tipton 
counties  to  borrow  money.  The  coupons  or  interest  warrants  annexed  to  the 
bonds  are  in  these  words : 

AcDrroR's  Office,  Miami  Countt,  Peru,  Indiana. 
The  treasurer  of  said  county  will  pay  the  legal  holder  hereof  $100  on  the 
1st  day  of  September,  1857,  on  presentation  thereof,  being  for  interest  due  on 
the  obligation  of  said  county,  No.  16^  given  to  the  Peru&  Indianapolis  Eailroad 
Company.    By  order  of  the  commissioners. 

Ira  Mendenhall,  County  Auditor. 

The  interest  warrants,  payable  on  the  1st  September,  1858,  are  like  the  pre- 
ceding; and  others  of  the  same  kind  are  annexed  to  the  other  fifteen  bonds 
legally  held  by  the  plaintiff  in  error.  The  bonds  were  delivered  to  the  railroad 
company,  were  received  by  it  in  payment  of  the  certificate  of  stock,  and  the 
county  of  Miami  was  credited  with  $20,000  upon  the  certificate.  The  railroad 
company  then  offered  them  for  sale,  transferred  them  to  purchasers  as  commer- 
cial securities  by  indorsement,  and  the  plaintiff  in  error  bought  them  in  the  full 
confidence  that  the  consideration  for  which  they  had  been  issued  was  truly  ex- 
pressed on  the  face  of  the  bonds.  The  county  retained  the  stock  certificate  and 
voted  it  on  the  election  for  directors  as  its  own.  Thus  matters  stood  between 
the  railroad  company  and  the  county  of  Miami,  both  being  satisfied  with  what 
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had  been  done,  and  that  they  had  acted  conformably  to  their  respective  powers^ 
until  the  railroad  ceased  to  pay  to  the  holders  the  interest  warrants. 

Upon  the  trial  of  the  case,  the  defendants  filed  a  plea  of  non-assumpsit^  and 
the  plaintiflF  joined  issue  by  a  similiter.  At  the  same  time  the  defendants  put 
in  several  pleas,  affirming  that  several  irregularities  had  been  committed  by  the 
board  of  commissioners  of  Miami  county  and  the  railroad  company,  in  their 
negotiation  and  proceedings,  for  the  issue  of  the  bonds  and  interest  warrants, 
bv  the  force  of  which  it  is  declared  that  the  bonds  were  void  at  law,  and  that 
they  were  purchased  by  the  plaintiff  with  notice  of  these  irregularities.  We 
have  examined  these  pleas  critically,  and  find  the  facts  stated  in  each  to  be  im- 
putations, only  calculated  to  raise  supposed  equities  between  Miami  county  and 
the  railroad  compan}'-,  in  which  the  plaintiffs  in  error,  as  the  legal  holders  of 
the  bonds  and  coupons,  can  in  no  event  have  any  concern,  even  if  it  be  admitted 
that  they  had  notice  of  such  irregularities  when  they  bought,  as  all  of  them 
relate  to  circumstances  contradictory  to  the  declarations  upon  the  face  of  the 
bonds. 

Though  the  proposals,  or  contract  as  it  is  termed  in  the  record,  for  additional 
subscriptions  of  stock  are  confusedly  expressed,  there  can  be  no  doubt  that  it 
was  its  intention  to  solicit  subscriptions,  and  that  it  was  so  understood  by  the 
board  of  commissioners  of  Miami  county  when  it  issued  the  bonds;  and  that  in 
furtherance  of  such  purpose,  the  parties  proceeded  to  devise  the  means  to  pay 
for  the  subscription  by  borrowing  money.  In  doing  that  there  was  nothing 
irregular  in  the  transaction.  Both  parties  seem  to  us  to  have  acted  within  their 
respective  powers;  the  railroad  within  its  charter  to  allow  the  counties  to  sub- 
scribe for  stock  in  it,  and  the  count)'^  of  Miami  to  do  so,  and  according  to  the 
power  given  to  it  to  borrow  money.  When  the  railroad  undertook  to  pay  the 
interest  upon  the  treasury  bonds  and  the  principal  also  when  that  became  due, 
it  was  substantially  a  loan  to  the  county  from  the  time  of  the  execution  of  the 
bonds  until  their  maturity,  though  it  was  provided  that  the  county  might  then, 
upon  the  cancellation  of  these  bonds,  decline  to  return  the  certificate  of  stock 
which  had  been  issued  to  it. 

The  narrative  of  the  negotiation  which  led  to  the  issue  of  the  bonds  and  in- 
terest warrants  brings  the  case,  by  the  declaration  in  the  bond  as  to  the  object 
and  purpose  for  which  they  were  issued,  so  entirely  within  what  we  have 
shown  to  be  the  law  in  such  cases  as  to  the  inference  which  may  be  made  from 
the  face  of  the  bond,  of  its  having  been  regularly  executed  by  the  party  having 
authority  to  do  it,  that  we  are  relieved  from  the  task  of  considering  much  of 
the  argument  made  to  us  by  counsel;  and  from  examining  the  special  pleas 
which  were  put  in  by  defendant,  or  the  reasoning  of  the  court  upon  the  third 
and  fourth  pleas,  upon  which  it  rested  its  judgment  for  the  dismissal  of  the 
plaintiff's  case.  If  the  contract  and  bonds  are  considered  in  connection  with 
the  authority  of  the  board  of  commissioners  of  Miami  county  to  issue  them,  it 
must  be  obvious  that  several  of  the  points  presented  to  us  by  the  counsel  of  the 
defendant  do  not  arise  in  the  case.  For  instance,  whether  the  board  of  com- 
missioners of  Miami  county  had  power  to  issue  them  at  the  time  and  for  the 
purpose  for  which  it  was  done,  or  that  the  bonds  and  interest  warrants,  by 
having  been  indorsed  to  the  plaintiff  by  the  railroad  company,  were  subjected 
to  the  Revised  Statutes  of  Indiana,  making  certain  promissory  notes,  etc.,  nego- 
tiable by  indorsement  thereon  so  as  to  vest  the  interes,t  in  the  contract  to  the 
assignee,  and  permitting  the  obligor  to  set  up  any  defense  to  the  obligation 
against  the  assignee  that  he  could  have  done  against  the  original  obligee,  or 
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that  it  was  necessary  to  them  that  the  bonds  were  issued  by  virtue  of  a  special 
statute,  and  if  that  did  not  exist,  that  the  bonds  may  be  held  to  be  void. 

§  1441*  Bonds  payable  to  hearer  are  coramercial  securities,  and  the  equities  he- 
tween  the  maker  and  the  payee  cannot  he  set  up  against  i?inocent  holders  for  value. 

It  is  true  that  all  of  these  points  were  as  well  argued  by  the  counsel  of  the 
defendant  as  the  circumstances  of  the  case  permitted,  but  in  every  instance, 
either  of  argument  or  of  pleading,  the  point  of  estoppel,  as  made  by  the  plaint- 
iflTs  counsel  in  the  court  below,  and  renewed  here  by  him  with  vigor  by  the  cita- 
tion of  many  cases,  was  not  directly  met  by  the  counsel  of  the  defendant.  The 
first  point  of  the  plaintiff's  counsel  was,  that  even  if  the  bonds  had  been  issued 
irregularly,  and  not  in  strict  conformity  with  the  power  of  the  county  to  borrow 
money,  the  defendant  is  nevertheless  estopped  by  the  bonds  themselves,  which 
on  their  face  express  that  they  were  issued  for  a  loan  of  the  amount  to  the 
county,  as  authorized  by  the  act  of  the  general  assembly  to  borrow  money,  and 
that  such  bonds  being  habitually  received  and  passed  as  commercial  securities, 
and  being  honafide  in  the  hands  of  the  plaintiff,  they  were  entitled  to  recover 
the  amount  of  interest  sued  for,  notwithstanding  there  might  be  equities 
between  the  original  parties  to  the  transaction.  It  is  not  necessary  for  us  to 
follow  out  the  plaintiff's  argument  in  this  particular,  thinking  it,  as  we  do,  con- 
clusive. We  think  that  the  bonds  in  this  case,  with  interest  warrants  annexed, 
are  commercial  securities,  though  they  are  not  in  the  accustomed  forms  of 
promissory  notes  or  bills  of  exchange;  that  the  parties  intended  them  to  be 
passed  from  hand  to  hand  to  raise  money  upon  them,  so  that  a  full  title  was 
intended  to  be  conferred  on  any  person  who  became  the  legal  holder  of  them, 
and  that  the  original  maker,  under  such  circumstances,  has  no  equity  to  prevent 
the  recovery  of  the  interest. 

§  1442.  The  recitals  in  the  honds  estop  the  maket^  from  denying  the  facts  so 
recited  and  are  conclusive. 

But  the  real  point  in  this  case,  as  made  by  the  counsel  of  the  plaintiff  in 
error  and  sustained  in  argument  by  numerous  adjudicated  cases,  was,  that  as  it 
is  declared  in  the  bonds  that  they  were  issued  by  the  board  of  commissioners  of 
Miami  county  by  order  or  resolution,  pursuant  to  the  statute  authorizing  the 
county  to  borrow  money,  passed  at  a  regular  meeting  of  the  board,  to  be  used 
by  the  Peru  &  Indianapolis  Railroad,  payable  to  the  company  or  bearer,  for  a 
loan  to  the  county,  that  the  hona  Jlde  holders  of  the  bonds,  whether  so  by  in- 
dorsement or  delivery,  had  a  right  to  infer  that  the  bonds  had  been  lawfully 
issued,  by  which  the  county  of  Miami  is  estopped,  in  a  suit  for  the  recovery  of 
the  interest,  from  denying  by  pleas  that  its  bonds  had  been  issued  to  the  Peru 
&  Indianapolis  Railroad  for  a  loan  of  money  to  the  county  of  Miami.  "We 
think  and  adjudge  that  the  recitals  in  the  bonds  are  conclusive,  constituting  an 
estoppel  in  pais  upon  the  defendants  in  this  suit.  In  support  of  this  conclusion 
we  cite  the  following  cases :  Girard  v.  Bradley,  7  Ind.,  600 ;  Reeves  v,  An- 
drews, 7  Ind.,  207;  Frances  v.  Porter,  7  Ind.,  213;  May  v,  Johnson,  3  Ind.,  448; 
Trimble  v.  State,  4  Blackf.,  435 ;  8  Blackf.,  258 ;  Ryan  v,  Vanlandingham,  7  Ind., 
416;  24  How.,  375  (§§  1237-39,  supra);  23  How.,  381;  Society  of  Savings. 
City  of  New  London,  29  Conn.,  174;  1  Ves.  Sr.,  123;  8  Blackf.,  47.  It  is  the 
opinion  of  this  court  that  the  defendant  is  estopped  from  setting  up  the  de- 
fenses taken  as  set  forth  in  the  transcript  of  the  record  of  this  case,  and  that 
the  judgment  of  the  court  below  sustaining  the  demurrer  should  be  and  is 

hereby  reversed  and  annulled,  and  that  the  case  should  be  remanded  to  that 

./  ' 

court  with  directions  to  award  a  venire  facias  de  novo. 
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OTTAWA  V.  NATIONAL  BANK. 
(15  Otto,  342-346.     1881.) 

Error  to  TJ.  S.  Circuit  Court,  Northern  District  of  Illinois. 

Opinion  by  Mr.  Justice  Harlan. 

Statement  of  Facts. —  The  bonds  in  suit  constitute  a  portion  of  the  issue  of 
$60,000  referred  to  in  Hackett  v.  Ottawa,  99  U.  S.,  86  (§§  1160-61,  supra). 
Like  those  held  by  Hackett,  they  were  purchased  before  maturity,  and  without 
notice  of  any  circumstances  or  facts  impeaching  their  validity. 

§1443.  Case  eited  and  followed. 

As  in  that  case,  so  here,  the  bonds  recite  that  they  are  issued  in  virtue  of  the 
power  conferred  by  the  charter  of  the  city  upon  its  council, —  the  majority  of 
voters,  attending  at  an  election  for  that  purpose,  assenting, —  to  borrow  money 
on  its  credit  and  to  issue  bonds,  pledging  its  revenue  for  the  payment  thereof; 
and  also  in  pursuance  of  two  ordinances  of  the  city  council,  one,  passed  June 
16,  1869,  entitled  "  An  ordinance  to  provide  for  a  loan  for  municipal  purposes," 
duly  ratified  by  popular  vote,  and  the  other,  entitled  "  An  ordinance  to  carry 
into  effect  the  ordinance  of  June  15,  1869,  entitled  *  An  ordinance  to  provide 
for  a  loan  for  municipal  purposes.' "  The  defense  in  the  Hackett  case  was  that 
the  bonds  were  not  issued  to  effect  a  loan  for  municipal  purposes,  but  were 
issued  and  delivered  as  a  donation  to  one  Cushman  or  to  the  Ottawa  Manu- 
facturing Company,  a  private  corporation,  to  be  used  in  aid  of  a  merely  pri- 
vate enterprise,  and  not  for  legitimate  municipal  purposes.  Upon  that  ground, 
it  was  contended  that  they  were  void  for  the  want  of  authority  to  issue  them. 
Waiving  any  direct  decision  of  the  question,  much  elaborated  by  counsel,  as  to 
what,  under  the  constitution  of  the  state,  as  interpreted  by  the  supreme  court 
of  Illinois  in  numerous  cases,  is  to  be  regarded  as  a  municipal  or  corporate  pur- 
pose, for  which  the  city  can  lawfully  exercise  the  power  of  borrowing  money 
and  issuing  bonds,  we  there  adjudged  the  defense  to  be  insufficient  for  these 
reasons:  The  city  council  had  power,  the  voters  consenting,  to  issue  negotiable 
securities  for  certain  municipal  purposes ;  if  the  purchaser,  under  some  circurii- 
stances,  would  have  been  bound  to  take  notice  of  the  provisions  of  the  ordi- 
nances whose  titles  were  recited  in  the  bonds,  he  was  relieved  from  any 
responsibility  or  duty  in  that  regard  by  reason  of  the  representation,  upon  the 
face  of  the  bonds,  that  the  ordinances  provided  for  a  loan  for  municipal  pur- 
poses; such  a  representation,  by  the  constituted  authorities  of  the  city,  would 
naturally  avert  suspicion  of  bad  faith  upon  their  part  and  induce  purchasers  to 
omit  an  examination  of  the  ordinances  themselves ;  and,  consequently,  the  city 
was  estopped,  as  against  a  bona  fide  holder  for  value,  to  say  that  the  bonds 
were  not  issued  for  legitimate  or  proper  municipal  or  corporate  purposes. 
Upon  these  grounds,  the  main  defense  in  this  suit  must,  also,  be  adjudged 
insufficient. 

§  1444.  Municipal  honds  in  Illinois^  payable  to  a  named  person  or  hearer ^  are 
transferable  by  delivery  without  indorsement^  and  the  holder  can  sue  in  his  own 
name. 

There  is,  however,  one  question  raised  in  this  case  which  was  not  made  or 
determined  in  Hackett  v,  Ottawa.  The  bonds  in  suit  are  made  payable  at  the 
St.  Nicholas  National  Bank  in  the  city  of  New  York  to  W.  H.  W.  Cushman 
or  bearer,  and,  without  his  written  assignment  or  indorsement,  were  taken  by 
the  First  National  Bank  of  Portsmouth,  New  Hampshire,  the  defendant  in 
error.    The  city  paid  the  interest  maturing  on  the  2d  days  of  August,  1870 
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and  1871.  The  contention  of  counsel  is  that  an  assignment  or  indorsement  of 
the  bonds  by  the  payee  named  therein,  although  they  are  also  made  payable  to 
bearer,  is,  by  the  laws  of  Illinois,  where  the  original  contract  was  made,  a  pre- 
requisite to  pass  the  legal  title,  and  to  authorize  a  suit  by  the  holder  in  his  own 
name.  This  precise  question  arose  in  Eoberts  v,  BoUes,  101  U.  S.,  119  (§§  1006- 
1009,  supra)y  involving  the  validity  of  certain  municipal  bonds,  payable  to  a 
railroad  company  or  bearer,  and  on  which  there  appeared  no  assignment  or 
indorsement  by  the  company.  Upon  examination  of  the  decisions  of  the 
supreme  court  of  Illinois,  we  there  reached  the  conclusion  that,  by  the  repeated 
adjudications  of  that  learned  tribunal,  municipal  bonds,  payable  to  bearer,  or 
to  some  named  person  or  bearer,  were  excepted  from  the  rule  announced  in 
Hilborn  v.  Artus,  4  III,  344,  and  Roosa  v.  Crist,  17  id.,  450,  in  which  it  was,  in 
eflPect,  held  that  notes  payable  to  a  person  or  bearer  could  not  be  transferred 
or  assigned  by  delivery  only,  so  as  to  authorize  the  holder  to  sue  in  his  own 
name. 

Counsel  in  the  present  case  insist  that  our  ruling  in  Roberts  v.  Bolles  re- 
sulted from  a  misapprehension  of  the  settled  course  of  decisions  in  the  state 
court ;  and  we  are  asked  to  reconsider  the  question  in  connection  with  some 
cases  in  that  court  to  which  our  attention  was  not  then  called.  Those  specially 
relied  on  to  establish  the  error  of  our  conclusion  in  that  case  are  Garvin  v. 
Wiswell,  83  111.,  215,  and  Turner  v.  Peoria  &  Springfield  R.  Co.,  95  id.,  134. 

The  first  of  those  cases  related  to  a  county  order  executed  by  a  board  of 
supervisors,  directing  the  treasyirer  of  the  countj'',  on  a  day  named,  to  "  pay  to 
John  Murphy  or  bearer "  a  certain  sum  "  out  of  the  funds  appropriated  for 
bounties  to  volunteers,  with  interest  at  the  i*ate  of  eight  per  cent,  per  annum 
from  this  date,  upon  the  presentation  of  the  annexed  coupons" — an  instrument 
of  writing  not  negotiable,  in  the  sense  of  the  law  merchant,  so  as  to  exclude 
defenses  or  evidence  of  invalidity,  even  when  held  by  a  bona  fide  purchaser. 
Wall  t>.  County  of  Monroe,  103  U.  S.,  74.  The  case  in  95  III.  relates  to  a  cer- 
tificate of  indebtedness  issued  by  a  receiver  appointed  in  a  suit  against  a  rail- 
road company,  and  which  certificate,  the  state  court  expressly  held,  did  not 
possess  the  qualities  of  negotiable  or  commercial  paper.  It  also  appears,  in 
that  case,  that  the  certificate  was  made  payable  to  a  named  person  '^or  bearer," 
when  the  order  of  court,  printed  thereon,  directed  it  to  be  made  payable  to 
such  person  "  or  order."  The  language  of  those  two  cases  must  be  construed 
in  connection  with  the  particular  kind  of  instrument  to  which  the  court  re- 
ferred. While  in  each  may  be  found  general  statements  which  seem  to  justify 
the  position  of  counsel,  we  do  not  understand  those  cases  to  determine  anything 
necessarily  inconsistent  with  the  conclusion  reached  in  Roberts  v.  Bolles,  viz., 
that  by  the  law  of  Illinois  municipal  bonds,  whether  payable  to  bearer,  or  to 
some  person  or  bearer,  are  negotiable  by  delivery,  so  that  the  holder,  even  in 
the  courts  of  Illinois,  can  sue  thereon  in  his  own  name,  although  they  have 
not  been  previously  assigned  or  indorsed  by  the  named  payee.  Notwithstand- 
ing the  criticism  by  counsel  of  the  opinion  in  Johnson  v.  County  of  Stark,  24 
111.,  75,  we  are  not  satisfied  that  the  supreme  court  of  Illinois  has  intended,  in 
any  subsequent  case,  to  qualify  what  was  there  said  by  Walker,  J.^  in  reference 
to  municipal  bonds  and  coupons  issued  to  railroad  companies:  ''It  seems  to 
be  the  well  settled  doctrine  that  state,  county,  city  and  other  bonds  and  public 
securities  of  this  character  are  negotiable  by  delivery  only,  without  indorse- 
ment, in  the  same  manner  as  bank  bills,  especially  when  they  are  payable  to 
bearer."    In  that  case  the  coupon  was  not  payable  either  to  order  or  to  bearer, 
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but  the  promise  was  to  pay  the  amount  named  "on  this  coupon."    The  court 
ruled  that  the  holder  of  the  coupon  could  sue  and  recover  in  his  own  name. 

§  14: 4 5.  By  w?tat  law  the  rights  of  a  holder^  without  indorsement^  of  bonds 
jpayahle  outside  the  state  where  issued  are  gomrned. 

The  bonds  in  suit,  it  will  be  observed,  are  payable  at  a  bank  in  New  York. 
According  to  the  general  rules  of  commercial  law,  as  recognized  in  that  state, 
the  holder  of  negotiable  securities,  payable  to  a  named  person  or  bearer, 
whether  they  are  indorsed  or  not  by  such  payee,  acquires,  by  delivery  merely, 
the  legal  title  and  the  consequent  right  to  sue  thereon  in  his  own  name.  3  Kent 
Com.,  78;  Brush  v.  Reeves,  3  Johns.  (N.  Y.),  439;  Dean  v.  Hall,  17  Wend. 
(N.  Y.),  214.  Whether  the  nature  and  extent  of  the  rights  acquired  by  the 
bank  are  determinable  by  the  law  of  New  Y'ork,  the  place  of  performance,  or 
whether  the  general  rule  that  a  contract  is  to  be  expounded  by  the  law  of  the 
place  where  it  is  to  be  executed  (6  Pet.,  200;  13  id.,  77;  1  How.,  169),  can  be 
applied  to  an  Illinois  municipal  corporation  whose  bonds,  without  express  legis- 
lative authority,  have  been  made  payable  elsewhere  than  at  its  own  treasury 
(19  111.,  406;  22  id.,  151;  24  id.,  91;  31  id.,  531;  68  id.,  535),  are  questions 
which  need  not  be  now  determined.  It  is  sufficient  in  this  case  to  say  that  the 
ground  first  alluded  to,  upon  which  the  plaintiff  denies  the  right  of  the  bank, 
the  holder  for  value  of  its  bonds,  to  sue  in  its  own  name,  cannot  be  maintained. 

Judgment  affirmed, 

COUNTY  OF  CASS  v.  SHORES. 
(5  Otto,  875-380.     1877.) 

Error  to  IT.  S.  Circuit  Court,  Western  District  of  Missouri. 

Statement  of  Facts. —  Shores  sued  Cass  county  on  bonds  and  coupons  issued 
to  fund  certain  unpaid  bonds  and  coupons  issued  as  trustee  for  townships  under 
the  Township  Aid  Act.  They  were  on  their  face  county  bonds  and  coupons, 
without  any  reference  to  townships.  They  were  issued  by  virtue  of  an  order 
of  the  county  court,  which  recited  that  certain  bonds  and  coupons  for  town- 
ships had  matured  and  were  unpaid,  that  the  credit  of  the  county  had  suffered, 
etc.,  and  these  bonds  were  issued  to  be  sold,  the  proceeds  to  be  applied  to  the 
payment  of  overdue  township  bonds.  The  county  pleaded  that  the  debt  was 
a  township  debt  which  the  county  officials  had  not  the  power  to  assume  for  the 
county.  Plaintiff  replied  that  they  were  sold  to  him  by  the  agent  of  the 
county,  and  without  notice  to  him  of  any  fact  that  could  impair  their  validity. 
There  was  judgment  for  the  plaintiff. 

§  1446.  Whe7h  a  county  issues  honds  to  preserve  the  county  credit^  it  cannot^ 
against  an  innocent  holder  for  valucy  plead  that  the  bonds  were  township  d^is 
and  that  the  county  i^  not  responsible. 

Opinion  by  Waite,  C.  J. 

It  was  conceded  upon  the  argument  that,  under  the  decisions  of  this  courts 
the  county  was  estopped  from  denying  its  liability  upon  the  bonds  in  question, 
being,  as  they  are,  in  the  hands  of  an  innocent  holder,  if  the  presiding  justice 
of  the  county  court  and  the  clerk  were,  by  the  terms  of  the  order  of  October 
20,  1871,  authorized  to  execute  bonds  which  w^ould  bind  the  county  for  their 
payment.  The  question  of  the  power  of  the  county  court  under  the  law  to 
bind  the  county  for  the  payment  of  a  debt  of  a  township,  or  to  issue  bonds  on 
behalf  of  a  township  to  fund  township  debts,  is  not  involved.  The  only 
inquirv  is  as  to  the  authority  conferred  upon  the  presiding  justice  and  the 
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clerk  by  the  terras  of  the  order.  On  thp  one  hand,  it  is  contended  that  they  were 
only^  empowered  to  issue  the  bonds  of  the  county  in  behalf  of  the  township, 
and  thus  bind  the  township  alone  for  payment  under  the  Township  Aid  Act; 
and,  on  the  other,  that  they  were  authorized  to  charge  the  county  with  the  in- 
debtedness to  be  incurred. 

The  latter,  we^think,  is  the  true  construction  of  the  order.  It  recited  that 
coupons  for  interest  upon  the  bonds  of  the  county  issued  for  the  benefit  of  the 
township  had  matured  and  remained  unpaid;  that  the  court  had  been  prevented 
from  making  provision  therefor  until  after  the  last  annual  levy  of  taxes ;  that 
the  credit  of  the  county  had  suffered,  and  was  likely  to  suffer,  on  account 
thereof;  and  that  honor  required  counties  as  well  as  individuals  to  meet  their 
obligations  in  good  faith.  It  then  directed  that,  for  the  benefit  of  the  town- 
ship, county  funding-bonds  be  issued  "  for  the  purpose  of  paying  said  coupons, 
keeping  the  faith  of  the  county,  protecting  and  preserving  her  credit,  and  also 
that  the  next  levy  of  taxes  upon  said  township  may  not  prove  burdensome." 
For  the  purposes  of  construction,  language  is  to  be  given,  if  possible,  its  ordi- 
nary and  natural  meaning.  Applying  this  elementary  rule  in  the  present  case, 
there  seems  hardly  -room  for  doubt  as  to  what  was  intended.  "  County  fund- 
ing-bonds "  were  to  be  issued  to  protect  the  faith  and  preserve  the  credit  of  the 
county.  The  law  under  which  the  action  was  taken  was  one  authorizing  coun- 
ties "  to  fund  any  and  all  debts  they  may  owe."  The  county  court  may  have 
been  mistaken  in  supposing  that  the  interest  in  arrears  was  a  county  debt;  but, 
however  that  may  be,  they  clearly  assumed  that  it  was,  and  acted  accordingly. 

Judgment  affirmed, 

TOWN  OF  VENICE  v.  MURDOCK. 
(2  Otto,  494-503.     1875.) 

Erroe  to  U.  S.  Circuit  Court,  Northern  District  of  New  York. 

Opinion  by  Me.  Justice  Strong. 

Statement  of  Facts. —  It  would  be  worse  than  useless  for  us  to  discuss  sep- 
arately each  of  the  twenty -two  assignments  of  error  filed  in  this  case;  for  the 
questions  involved  that  are  of  any-  importance  are  very  few  in  number.  The 
leading  one  is,  whether  sufficient  authority  was  shown  at  the  trial  for  the  issue 
of  the  town  bonds.  The  act  of  the  legislature  empowered  the  supervisor  and 
the  railroad  commissioners  of  the  town  to  borrow  money,  and  to  execute  bonds 
therefor  to  an  amount  not  exceeding  $25,000.  It  directed  that  all  moneys  bor- 
rowed under  its  authority  should  be  paid  over  to  the  president  and  directors 
of  such  railroad  company  (then  organized,  or  that  might  thereafter  be  organ- 
ized, under  the  provisions  of  the  general  railroad  law),  as  might  be  expressed  by 
the  wiitten  assent  of  two-thirds  of  the  resident  tax-payers  of  the  town,  to  be 
expended  by  said  president  and  directors  in  grading,  constructing  and  main- 
taining a  railroad  or  railroads  passing  through  the  city  of  Auburn,  and  con- 
necting Lake  Ontario  with  the  Susquehanna  &  Cayuga  Railroad,  or  the  New 
York  &  Erie  Railroad.  The  act  provided,  however,  that  said  supervisor  and 
commissioners  should  have  no  power  to  do  any  of  the  acts  authorized  by  the 
statute  until  a  railroad  company  had  been  duly  organized  according  to  the  re- 
quirements of  the  general  railroad  law,  for  the  purix)se  of  constructing  a  rail- 
road between  the  termini  above  mentioned  and  through  the  town,  and  until  the 
written  assent  of  two-thirds  of  the  resident  persons  taxed  in  said  town,  as  ap- 
pearing on  the  assessment  roll  of  such  town  made  next  previous  to  the  time 
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such  money  might  be  borrowed,  should  have  been  obtained  by  such  supervisor 
and  commissioners,  or  some  one  or  more  of  them,  and  filed  in  the  clerk's  office 
of  Cayuga  county,  together  with  the  affidavit  of  such  supervisor  or  commis- 
sioners, or  any  two  of  them,  attached  to  such  statement,  to  the  effect  that  the 
persons  whose  written  assents  are  thereto  attached  and  filed  as  aforesaid  com- 
prised two-thirds  of  all  the  resident  tax-payers  of  said  town  on  its  assessment 
roll  next  previous  thereto. 

This  act  was  passed  on  the  16th  day  of  April,  1852;  and,  on  the  23d  of 
August  next  following,  a  railroad  company  was  organized  to  construct  a  rail- 
road through  the  town  between  the  termini  mentioned  in  the  act.  On  the  3d 
of  November,  1852,  there  was  filed  in  the  office  of  the  county  clerk  of  Cayuga 
county  a  written  assent  that  the  supervisor  and  assessors  of  the  town  (the  as- 
sessors being  railroad  commissioners)  might  borrow  such  sum  of  money  as  they 
might  deem  necessary,  not  exceeding  $25,000,  giving  town  bonds  therefor,  and 
that  the  money  might  be  paid  to  the  railroad  company  organized  to  construct 
the  railroad.  Two  hundred  and  fifty-nine  names  were  signed  to  the  assent, 
the  persons  signing  representing  themselves  to  be  resident  tax-payers  of  the 
town  of  Venice.  Upon  this  instrument  was  indorsed  the  affidavit  of  the  su- 
pervisor and  one  of  the  commissioners  that  the  persons  whose  names  were  sub- 
scribed to  the  assent  comprised  two-thirds  of  all  the  resident  tax-payers  of  the 
said  town  of  Venice  on  its  assessment  roll  next  previous  to  the  date  of  the  affi- 
davits, namely,  next  previous  to  October  30,  1852 ;  and,  on  the  2d  of  March 
next  following,  the  supervisor  and  the  commissioners  executed  the  bonds  now 
in  suit.  Evidence  of  these  facts  was  given  at  the  trial,  but  the  defendant  ob- 
jected to  the  admission  in  evidence  of  this  assent  and  of  the  bonds  on  the  ground 
that  the  plaintiflf  must  first  prove  that  the  signatures  to  the  assents  were  the  gen- 
uine signatures  of  those  persons  whose  names  purported  to  be  signed.  The  circuit 
court  overruled  this  objection,  and  whether  rightfully  or  not  is  the  primary  and 
almost  the  only  material  question  in  the  case. 

§  1'1:47«  Whe7*e  a  tribunal  is  created  to  determine  whether  the  requisite  assent 
of  tax-payers  has  been  given  to  atUhorize  the  issue  of  bonds,  the  judgment  of  that 
tribunal  is  conchisive.  (a) 

It  is  very  obvious  that  if  the  act  of  the  legislature  which  authorized  an  issue 
of  bonds  in  aid  of  the  construction  of  the  railroad  on  the  written  assent  of 
two-thirds  of  the  resident  tax-payers  of  the  town  intended  that  the  holder  of 
the  bonds  should  be  under  obligation  to  prove  by  parol  evidence  that  each 
of  the  two  hundred  and  fifty-nine  names  signed  to  the  written  assent  was  a 
genuine  signature  of  the  person  who  bore  the  name,  the  proffered  aid  to  the- 
railroad  company  was  a  delusion.    No  sane  person  would  have  bought  a  bond 
with  such  an  obligation  resting  upon  him  whenever  he  called  for  payment  of 
principal  or  interest.    If  such  was  the  duty  of  the  holder  it  was  always  his 
duty.   It  could  not  be  performed  once  for  all.   The  bonds  retained  in  the  hands 
of  the  company  would  have  been  no  help  in  the  construction  of  the  road.    It 
was  only  because  they  could  be  sold  that  they  were  valuable.    Only  thus  coald 
they  be  applied  to  the  construction.    Yet  it  is  not  to  be  doubted  that  the  leg- 
islature had  in  view,  and  intended  to  give,  substantial  aid  to  the  railroad  com- 
pany if  a  sufficient  number  of  the  tax-payers  assented.     They  must  have 
contemplated  that  the  bonds  would  be  offered  for  sale,  and  it  is  not  to  be  be- 
lieved that  they  intended  to  impose  such  a  clog  upon  their  salableness  as  would 
rest  upon  it  if  every  person  proposing  to  purchase  was  required  to  inquire 

^— ^p— ^—M ^— M^^i— ^^^^i^^^— "^w  ^w  ■■■■  I  ■■!■■■  ■■■■  ■■■■— iiii^i      ^m^.m^mmi^timmmmi^-^amtmm^m^m^'^^^'^^'^^^^^^^ 

(a)  Affirmed  in  Town  of  Genoa  v.  Woodruff,*  2  Otto,  508. 
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of  each  one  whose  name  appeared  to  the  assent  whether  he  had  in  fact 
signed  it. 

The  act  of  the  legislature  manifests  a  contrary  intent.  It  created  a  tribu- 
nal to  determine  whether  two-thirds  of  the  resident  tax-payers  had  assented. 
That  tribunal  was  the  supervisor  and  the  commissioners,  empowered  also 
to  execute  the  bonds  in  case  such  an  assent  were  given.  They  were  the 
appointed  agents  to  obtain  the  assent,  and,  when  acquired,  they,  or  any  two  of 
them,  were  to  make  an  aflBdavit  that  the  persons  whose  written  assents  were 
attached  to  the  statement  comprised  two-thirds  of  the  resident  tax-payers.  That 
statement,  with  the  affidavits,  was  required  to  be  filed  in  the  county  clerk's 
office.  All  this  indicates  unmistakably  that  it  was  their  appointed  province  to 
decide  whether  the  condition  precedent  to  the  exercise  of  their  authority  to 
issue  the  bonds  had  been  complied  with.  Commissioners  v.  Nichols,  14  Ohio 
(X.  S.),  260.  They  did  decide  the  question  before  they  issued  the  bonds.  Their 
statement  verified  by  their  affidavit,  filed  in  the  county  clerk's  office,  was  a  de- 
cision, and  the  recital  in  the  bonds  was  a  declaration  of  the  decision.  That 
such  a  decision  concludes  the  town  against  denying  that  the  condition  prece- 
dent had  been  performed,  that  it  relieves  the  holder  of  the  bonds  from  the 
obligation  to  look  beyond  it,  is  too  firmly  settled  in  this  court  to  admit  of  ques- 
tion. In  Dillon  on  Municipal  Corporations,  sec.  418,  the  author,  after  reviewing 
the  decisions,  states  this  conclusion :  '^  If,  upon  a  true  construction  of  a  legisla- 
tive enactment  conferring  the  authority,  the  corporation,  or  certain  officers,  or 
a  given  body  or  tribunal,  are  invested  with  power  to  decide  whether  the  condi- 
tion precedent  has  been  complied  with,  then  it  may  well  be  that  their  recital 
of  their  determination  of  a  matter  inpais^  which  they  are  authorized  to  decide^ 
will,  in  favor  of  the  bondholder  for  value,  bind  the  corporation."  Here  there 
was  more  than  a  recital.  There  was,  in  addition,  proof  of  an  actual  decision, 
verified  by  oath.  Without  citing  the  numerous  decisions  which  sustain  this 
statement  of  the  law,  we  refer-only  to  St.  Joseph  Township  v,  Rogers,  16  Wall., 
644  (§§  1674-77,  t7i/ra),and  Town  of  Coloma  v.  Eaves,  2  Otto,  484  (§§  1419-20, 
supra),  decided  at  this  term,  which  unequivocally  assert  it.  And  the  rule  has 
additional  reason  in  its  favor,  where,  as  in  the  present  case,  the  authority  of  the 
manicipal  officers  to  bind  the  municipality  is  made  dependent  upon  a  precedent 
condition  of  fact ;  and  the  fact  is  not  of  a  nature  to  be  ascertained  by  pur- 
chasers in  the  maket,  to  whom  it  was  contemplated  the  bonds  might  be  sold. 
Dillon,  in  sec.  419,  states  this  as  another  exception  to  the  rule  that  an  unau- 
thorized  representation  by  a  municipal  officer  that  he  has  power  is  not  binding 
on  the  corporation.  His  language  is,  "  The  only  exception  to  this  rule  (the 
rule  above  stated), —  to  wit,  where  it  is  the  sole  province  of  the  officers  who  is- 
sued the  bonds  to  decide  whether  conditions  precedent  have  been  complied 
-w^ith, —  is  where  both  parties  have  not  equal  means  of  knowledge  as  to  the  ex- 
tent and  scope  of  their  powers,  and  where  the  particular  character  of  their 
commission  and  authority  is,  from  its  nature  and  circumstances,  peculiarly 
known  to  the  officer  or  agent;  in  which  case  the  principal  will,  or  may  be^ 
bound  by  the  false  representations  of  the  agent  respecting  its  authority  and  its 
extent  and  scope."  The  present  is  exactly  such  a  case.  The  town  officers  had 
means  of  knowledge  which  the  purchaser  had  not.  They  procured  the  signa- 
tures to  the  assent,  and  they  knew  whether  or  not  they  were  genuine.  They 
had  knowledge  which,  from  the  nature  of  the  case,  the  purchaser  could  not 
have. 
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§  1448.  The  decisions  of  the  state  courts  on  the  question  of  liability  of  murdc- 
ipalitiesy  etc.,  uj>on  negotiable  bonds  are  not  binding  on  the  United  States  supreme 
court. 

We  are  aware  that  in  the  state  of  New  York  it  has  been  held  adversely  to 
the  opinions  we  have  expressed.  It  was  so  held  in  Starin  v.  Town  of  Genoa, 
and  in  Gould  v.  Town  of  Sterling,  23  N.  Y.,  430,  456.  In  the  former  case  the 
court  ruled  that,  under  the  act  of  April  16,  1852  (the  same  act  which  conferred 
powers  conditionally  upon  the  supervisors  and  commissioners  of  the  town  of 
Venice),  the  07ius  was  on  the  bondholder  to  show,  in  a  suit  against  the  town, 
that  two-thirds  of  the  resident  taxables  had  given  their  written  assent  to  the 
creation  of  the  bonds.  In  the  latter  case  a  similar  decision  was  given  when 
bonds  had  been  issued  under  another  act,  much  like  the  act  of  1852,  thoagh 
differing  in  some  material  particulars.  These  decisions  are  in  conflict  with  the 
rulings  of  this  court  in  Bissell  «;. 'Jeffersonville,  24  How.,  287  (§§  1449-50, 
infra)\  Knox  County  v.  Aspinwall,  21  id.,  539  (§§  1413-18,  *w/>ra);  Mercer 
County  V.  llacket,  1  Wall.,  83  (§§  1409-12,  supra\  and  other  cases  which  we 
have  cited.  They  are  in  conflict  also  with  decisions  in  other  state  courts. 
Society  for  Savings  v.  Kew  London,  29  Conn.,  174;  Eailroad  Co.  v,  Evansville, 
15  Ind.,  395;  Comm'rs  v.  Nichols,  14  Ohio  (N.  S.),  260.  We  have  carefully 
considered  the  reasons  given  for  the  judgments  in  the  New  York  cases,  with- 
out being  convinced  by  them.  They  ignore  the  paramount  purpose  for  which 
the  bonds  were  authorized  by  the  legislature,  and  they  treat  the  written  assent 
of  the  taxables  as  the  authority  to  the  township  officers,  when,  in  fact,  the 
power  was  given  by  the  legislature,  and  it  was  only  left  to  the  town  to  deter- 
mine by  the  action  of  two-thirds  of  the  resident  taxables  whether  the  super- 
visors and  commissioners  might  act  under  the  power.  In  Gould  v.  Sterling 
the  legislative  act  required  no  affidavit  to  be  filed  with  a  statement  of  the  as- 
senting tax-payers ;  and  in  Starin  v.  Genoa  the  affidavit  filed  was  regarded  as 
merely  verifying  that  the  persons  whose  names  appeared  on  the  assents  com- 
prised two-thirds  of  all  the  resident  tax-payers.  But  it  is  obvious  that,  if  no 
more  than  this  w^as  meant  by  the  required  affidavit,  it  was  wholly  useless,  for 
the  assessment  rolls  of  the  township  would  have  shown  as  much. 

The  authority  of  Starin  v.  Genoa  has  not  been  increased  by  the  subsequent 
action  of  the  jS^ew  York  courts.  In  The  People  v.  Mead,  24  N.  Y.,  114,  the 
ruling  was  followed ;  but  Judge  Denio,  who  only  gave  an  opinion,  claimed  that 
the  decision  in  Starin  v,  Genoa  had  been  made  on  the  ground  that  the  bonds 
were  not  issued  upon  a  loan,  and  that  the  plaintiff  was  not  a  bona  fide  holder. 
The  People  v.  Mead  came  again  before  the  court  of  appeals  in  36  K.  Y,  224, 
when  Davis,  J.,  said,  "  We  do  not  think  it  seemly  to  review  and  reverse  the 
former  judgment  of  this  court  in  this  action  upon  the  same  facts;"  and  Grover, 
J.,  said,  "  But  for  the  previous  adjudication  of  this  court,  I  should  have  held 
that  the  affidavit  filed  with  the  clerk  of  Cayuga  county,  pursuant  to  the  second 
section  of  chapter  375  of  the  laws  of  1S52,  was  conclusive  evidence  of  the  assents 
of  the  tax-payers  of  the  town,  required  by  the  act  in  favor  of  a  bona  fide  holder 
of  the  bonds  issued  under  its  provisions."  But  assuming  that  what  was  ruled 
in  Gould  v.  Sterling,  and  in  Starin  y.  Genoa,  is  still  the  doctrine  of  the  Xew 
York  courts,  we  find  ourselves  unable  to  yield  to  it  our  assent.  It  is  against 
the  whole  current  of  our  decisions,  as  well  as  against  the  decisions  made  in 
other  states;  and  we  think  it  is  not  supported  by  the  soundest  reasons. 

It  is  argued,  however,  that  the  Xew  York  decisions  are  judicial  constructions 
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of  a  statute  of  that  state ;  and,  therefore,  that  they  furnish  a  rule  by  which 
we  must  be  guided.  The  argument  would  have  force  if  the  decisions,  in  fact^ 
presented  a  clear  case  of  statutory  construction ;  but  they  do  not.  They  are 
not  attempts  at  interpretation.  They  would  apply  as  well  to  the  execution  of 
powers  or  authorities  granted  by  private  persons  as  they  do  to  the  issue  of  bonds 
under  the  statute  of  April  16,  1852.  They  assert  general  principles, —  to  wit, 
that  persons  empowered  to  borrow  money  and  give  bonds  therefor,  for  the  pur- 
pose of  paying  it  to  an  improvement  company,  are  not  authorized  to  deliver 
the  bonds  directly  to  the  company ;  a  doctrine  denied  in  this  court,  in  the  su- 
preme court  of  Pennsylvania,  and  even  in  the  court  of  appeals  of  New  York. 
People  V.  Mead,  24  N.  Y.,  124 ;  Town  of  Venice  v.  Woodruff,  62  id.,  462.  They 
assert,  also,  that,  where  an  authority  is  given  to  an  officer  to  execute  and  issue 
bonds  (on  the  assent  of  two-thirds  of  the  voters  of  a  town,  the  assent  to  be 
obtained  by  the  officer  and  filed  in  a  public  office,  with  an  affidavit  verifying 
the  assent),  the  verification  amounts  to  nothing,  subserves  no  purpose,  and  that 
a  bona  fide  holder  of  the  bonds  is  bound  to  prove  that  the  requisite  number  of 
voters  did  actually  assent.  They  assert  this  as  a  general  proposition.  They  do 
not  assert  that  the  statute  so  declares,  or  that  such  is  even  its  implied  requisi- 
tion. There  is,  therefore,  before  us,  no  such  case  of  the  construction  of  a  state 
statute  by  state  courts  as  requires  us  to  yield  our  own  convictions  of  the  right, 
and  blindly  follow  the  lead  of  others,  eminent  as  we  freely  concede  they  are. 
We  have  treated  the  case  thus  far  on  the  assumption  that  the  plaintiff  below 
was  a  hona  jide  holder  of  the  bonds  which  he  put  in  suit.  That  he  was  such 
abundantly  appears,  and  nothing  that  was  offered  at  the  trial  tended  in  the 
slightest  degree  to  show  the  contrary.  Even  the  railroad  company  itself,  when 
it  took  some  of  the  bonds  and  gave  its  stock  therefor,  could  have  had  no  reason, 
to  suppose  that  every  condition  precedent  to  their  issue  had  not  been  performed ; 
and  a  subsequent  purchaser,  at  any  time  prior  to  the  time  fixed  for  their  final 
payment,  must  be  regarded  as  a  hona  fide  purchaser.  We  have  thus  considered 
all  the  assignments  of  error  that  deserve  particular  notice,  and  all  that  were 
much  pressed  at  the  argument.  The  others  are  without  the  least  merit.  In 
oar  opinion,  the  law  and  the  plainest  dictates  of  justice  demand  an  affirmance 

of  this  judgment. 

Jvdgment  affirmed. 
Justices  Millkb,  Davis  and  Field  dissented. 

BISSELL  V,  CITY  OF  JEFFERSONVILLE. 
(24  Howard,  387-800.    1860.) 

Opinion  by  Me.  Justice  Cliffoed. 

Statement  of  Facts. —  This  case  comes  before  the  court  upon  a  writ  of  error 
to  the  circuit  court  of  the  United  States  for  the  district  of  Indiana.  It  was  an 
action  of  assurnpsit,  and  was  instituted  by  the  present  plaintiffs  against  the 
corporation  defendants,  to  recover  two  instalments  of  interest  which  had 
accrued  upon  certain  bonds,  purporting  to  have  been  duly  issued  in  the  name 
of  the  defendants,  for  stock  subscribed  in  their  behalf  by  the  common  council 
of  the  city  to  the  Fort  Wayne  &  Southern  Railroad  Company.  Assuming  to 
act  in  behalf  of  the  city,  the  common  council  subscribed  $200,000  to  the  stock 
of  the  railroad  company,  and  on  the  24th  day  of  April,  1855,  issued  two  hundred 
bonds,  of  $1,000  each,  in  the  name  of  the  city,  and  subsequently  delivered  the 
same  to  the  railroad  company,  in  payment  for  the  stock  previously  subscribed. 
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Interest  on  the  whole  amount  of  the  loan  was  to  be  paid  semi-annually  in  the 
city  of  New  York,  at  the  rate  of  six  per  cent.,  and  coupons  or  warrants  for  the 
same,  payable  to  bearer,  were  annexed  to  each  separate  bond.  Plaintiffs  be- 
came the  holders,  for  value,  and  in  the  usual  course  of  their  business,  of  thirty- 
seven  of  these  bonds;  and  the  suit  in  this  case  was  founded  on  thirty-seven  of 
the  coupons  for  the  first  instalment  of  interest,  and  thirty-six  coupons  for  the 
second  instalment.  As  amended,  the  declaration  contained  a  count  for  money 
had  and  received,  and  a  special  count  upon  each  of  the  seventy-three  coupons. 
Defendants  pleaded  the  general  issue,  and  also  filed  a  special  plea,  in  bar  of 
the  cause  of  action  set  forth  in  the  several  special  counts.  More  particular 
reference  to  the  special  plea  is  unnecessary,  as  it  was  subsequently  held  bad 
on  general  demurrer,  and  at  the  same  time  the  parties  went  to  trial  on  the 
general  issue. 

To  maintain  the  issue  on  their  part,  the  plaintiffs,  in  the  first  place,  intro- 
duced one  of  the  original  bonds,  which  is  set  forth  at  large  in  the  record. 
Among  other  things,  it  recites,  in  effect,  that  it  was  issued  by  authority  of  the 
common  council  of  the  city,  and  that  three-fourths  of  the  legal  voters  thereof 
'*  petitioned  for  the  same,  as  required  by  the  charter."  They  also  gave  in  evi- 
dence, without  objection,  the  several  coupons  described  in  the  declaration.  All 
of  the  coupons,  as  well  as  the  bonds  given  in  evidence,  were  signed  by  the 
mayor  of  the  city,  and  were  countersigned  by  the  city  clerk,  and  the  defend- 
ants admitted  their  execution.  Presentment  and  protest  of  the  coupons  for 
non-payment  were  also  duly  proved  by  the  plaintiffs ;  and  to  show  that  the 
bonds  were  duly  and  legally  issued,  they  introduced  the  records  of  the  com- 
mon council  of  the  city,  and  the  minutes  of  their  proceedings  upon  that  subject. 
Prom  that  record  it  appeared  that  on  the  23d  day  of  August,  1853,  a  petition 
of  certain  legal  voters  of  the  city  was  presented  to  the  common  council,  repre- 
senting that  the  construction  of  the  before-mentioned  railroad  would  be  of 
great  benefit  to  the  public  generally,  and  especially  to  the  commercial  interests 
of  the  city,  and  praying  that  the  board  to  which  it  was  addressed  would  sub- 
scribe stock  in  the  railroad  to  the  amount  of  $200,000,  and  contract  a  loan  for 
an  equal  amount,  through  the  issue  of  city  bonds,  for  the  payment  of  the  subscrip- 
tion. That  petition  purports  on  its  face  to  have  been  signed  by  four  hundred  and 
sixty-seven  persons,  and  it  recites  that  they  constituted  at  that  time  three-fourths 
of  the  legal  voters  of  the  city.  On  the  day  of  its  presentation  it  was  referred 
by  vote  of  the  common  council  to  three  members  of  the  board,  who  reported 
in  effect  that  they  found  upon  examination  of  the  petition,  and  of  the  poll- 
book  of  the  last  charter  election,  that  the  names  of  more  than  three-fourths  of 
the  legal  voters  of  the  city  were  appended  to  the  petition,  and  they  also  re- 
ported  a  preamble  and  resolution  to  carry  into  effect  the  prayer  of  the  peti- 
tioners. Evidently  the  report  of  the  committee  was  entirely  satisfactory,  as 
the  record  shows  that  the  resolution  was  immediately  adopted,  without  altera- 
tion or  amendment,  by  the  unanimous  vote  of  the  board. 

Without  reproducing  the  document  it  will  be  suflBcient  to  say  that  the  com- 
mon council  thereby  resolved,  in  case  the  road  came  into  the  city,  to  subscribe 
$200,000  to  the  stock  of  the  railroad  company,  and  the  preamble,  which  was 
adopted  as  a  part  of  the  resolution,  expressly  affirmed  the  fact  reported  by  the 
committee,  that  more  than  three-fourths  of  the  legal  voters  of  the  city  had 
petitioned  for  that  object.  Pursuant  to  that  determination,  the  parties  having 
met,  and  arranged  the  terms  and  conditions  of  the  proposed  agreement,  a  con- 
tract was  made  with  the  railroad  company,  that  the  common  council  should 
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make  the  subscription  thus  authorized,  and  execute  and  deliver  the  bonds  of 
the  city  to  the  company  for  an  equal  amount  in  payment  for  the  stock. 
Throughout  the  period  when  these  proceedings  took  place,  the  parties  to  them, 
it  seems,  had  acted  upon  the  supposition  that  the  fifty-sixth  section  of  the 
general  law  of  the  state  for  the  incorporation  of  the  cities  fully  authorized 
the  defendants,  through  their  common  council,  to  make  the  subscription  and 
issue  the  bonds.  Before  the  bonds  were  issued,  however,  the  supreme  court 
of  the  state  decided,  in  an  analogous  case,  that  no  such  authority  was  con- 
ferred upon  cities  by  that  section.  1  K.  S.,  215 ;  City  of  Lafayette  v.  Cox,  5  Ind., 
38.  Some  delay  ensued  in  issuing  the  bonds,  apparently  in  consequence  of 
that  decision;  but  on  the  21st  day  of  Fel^ruary,  1855,  the  legislature  of  the 
state  passed  an  additional  act  to  enable  cities  which  had  subscribed  for  stock 
in  companies  incorporated  to  construct  works  of  public  utility  to  ratify  such 
subscriptions.  By  the  first  section  of  that  act,  the  common  council  of  any  city 
which  had  contracted  such  obligations  or  liabilities  upon  the  supposition  that 
they  were  authorized  so  to  do  under  the  provisions  of  the  former  act  might, 
"  at  any  time  after  the  passage  of  this  act,  ratify  and  affirm  such  subscription ;" 
and  upon  such  ratification  it  was  expressly  enacted  that  "  such  subscription, 
and  the  obligation  and  liabilities,  and  the  corporate  bonds  or  obligations  issued 
or  to  be  issued  therefor  by  such  city,  shall  be  valid."  Sess.  Acts  1855,  p.  132. 
To  prove  such  ratification,  the  plaintiffs  introduced  the  record  of  the  subsequent 
proceedings  of  the  common  council  of  the  city,  showing  that  at  their  meeting 
held  on  the  6th  day  of  April,  1855,  it  was  resolved  by  the  board,  then  in  ses- 
sion, that  the  former  contract  between  the  city  and  the  before-mentioned  rail- 
road company,  "for  $200,000,  be  and  the  same  is  hereby  confirmed  and 
ratified." 

In  this  connection,  the  plaintiffs  also  proved,  by  the  same  record,  that  the 
common  council,  on  the  13th  day  of  April  of  the  same  year,  authorized  and 
directed  the  mayor  of  the  city  and  the  city  clerk  to  procure  and  sign  two  hun- 
dred bonds,  of  $1,000  each,  in  the  name  of  the  city,  and  deliver  the  same  to  the 
railroad  company,  reciting  in  the  resolution  upon  the  subject  that  the  proceed- 
ing was  in  accordance  with  the  statute  of  the  state,  and  the  contract  and 
arrangement  previously  made  with  the  railroad  company.  Prior  to  the  trial, 
the  court,  by  the  consent  of  parties,  appointed  a  commissioner  to  take  such  evi- 
dence as  either  party  might  direct  to  have  taken,  and  to  report  both  the 
evidence  and  his  finding  of  the  facts  proved  by  it,  subject  to  all  exception  as  to 
the  competency  of  the  testimony,  and  the  correctness  of  his  finding.  lie 
reported  that  three-fourths  of  the  legal  voters  of  the  city  had  not  signed  the 
petition  to  the  common  council,  which  constituted  the  foundation  of  their  action 
in  making  the  subscription  to  the  stock  and  issuing  the  bonds.  This  report  was 
accompanied  by  the  several  depositions  on  which  it  was  founded,  and  the  tran- 
script shows  that  certain  portions  of  the  testimony  of  the  deponents  tended  to 
prove  the  fact  reported  by  the  commissioner.  Defendants  offered  the  report, 
with  the  several  depositions,  in  evidence,  to  prove,  among  other  things,  that  the 
petition  in  question  was  not  signed  by  three-fourths  of  the  legal  voters  of  the 
city.  They  also  offered  oral  evidence  to  prove  the  same  fact.  To  all  such  tes- 
timony the  plaintiffs  objected,  and  also  moved  the  court  to  suppress  all  such 
portions  of  the  depositions  taken  by  the  commissioner  as  tended  to  prove  that 
a  less  number  than  three-fourths  of  the  legal  voters  had  petitioned  for  the  sub- 
scription to  the  stock  and  for  the  issuing  of  the  bonds.  But  all  of  these  objec- 
tions of  the  plaintiffs  were  overruled  by  the  court,  and  the  report  of  the 
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commissioner,  with  the  depositions  as  taken  by  him,  and  the  parol  testimony, 
were  admitted  to  the  jury,  and  the  plaintiffs  excepted  to  the  several  rulings  in 
that  behalf.  Further  testimony  was  then  given  by  the  plaintiffs,  showing  that 
the  bonds  in  question  were  negotiated  to  them  for  value  by  the  agent  of  the 
railroad  company ;  and  that  the  agent,  at  the  time  they  were  received,  exhib- 
ited to  them  the  certificate  of  the  city  clerk,  under  the  seal  of  the  city,  giving 
a  condensed  statement  of  the  proceedings  of  the  common  council  from  the 
presentation  of  the  petition  to  the  delivery  of  the  bonds,  and  affirming,  in  effect, 
that  all  those  proceedings  appeared  of  record  in  the  office  of  the  city  clerk; 
and  they  further  proved,  that  he  also  exhibited  to  them  at  the  same  time 
another  certificate,  signed  by  the  mayor  of  the  city  and  city  clerk,  showing  that 
the  bonds  had  been  exchanged  with  the  railroad  company  for  an  equal  amount 
of  their  capital  stock,  and  affirming  that  the  exchange  was  authorized  by  the 
contract  between  the  parties  and  the  resolutions  of  the  common  council  of 
the  city.  After  the  testimony  was  closed,  the  court  instructed  the  jury  to  the 
effect  that,  if  they  found  from  the  evidence  that  three-fourths  of  the  legal  vot- 
ers of  the  city  had  petitioned  for  the  subscription  to  the  stock,  and  for  the  issu- 
ing of  the  bonds,  their  verdict  should  be  for  the  plaintiffs;  but  if  they  found 
that  three-fourths  of  the  legal  voters  had  not  so  petitioned,  then  their  verdict 
should  be  for  the  defendants.  Under  the  rulings  and  instructions  of  the  court, 
the  jury  returned  their  verdict  in  favor  of  the  defendants,  and  the  plaintiffs 
excepted  to  the  instructions. 

1.  On  that  state  of  the  case  the  main  question  presented  for  decision  is, 
whether  it  was  competent  for  the  defendants  to  introduce  parol  testimony  to 
prove  that  three-fourths  of  the  legal  voters  of  the  city  did  not  petition  for  the 
subscription  to  the  stock  and  the  issuing  of  the  bonds.    That  question  is  raised 
as  well  by  the  exceptions  to  the  rulings  of  the  court  in  admitting  such  testi- 
mony as  by  those  taken  to'  the  instructions  given  to  the  jury.    Some  further 
reference,  however,  to  the  law  under  which  the  common  council  acted,  in*  mak- 
ing the  subscription  and  in  issuing  the  bonds,  becomes  necessary  before  we 
proceed  to  the  examination  of  that  question.    It  is  conceded  on  both  sides  that 
the  defendants  had  adopted  the  general  law  of  the  state,  entitled  an  act  for  the 
incorporation  of  cities,  before  any  of  these  proceedings  were  commenced. 
Prior  to  the  adoption  of  that  law  by  the  corporation,  the  charter  of  the  city 
authorized  the  common  council  to  subscribe,  in  the  name  of  the  city,  for  any 
amount  of  stock  in  railroad  or  turnpike  companies  formed,  or  to  be  formed,  for 
the  purpose  of  constructing  any  railroad  pr  turnpike  from  the  city  to  any  other 
point,  provided  the  stock  so  held  by  the  city  did  not,  at  any  time,  exceed 
$100,000 ;  and  with  that  view  they  were  authorized  to  borrow  money  or  issue 
bonds  to  pay  for  such  stock.     But  it  is  admitted  by  the  plaintiffs  that  the  cor- 
poration, at  the  date  of  the  proceedings  in  question,  was  duly  organized  under 
the  subsequent  general  law  for  the  incorporation  of  cities,  which  provides,  in 
effect,  that  the  acceptance  of  that  act  by  any  incorporated  city  shall  be  deemed 
a  surrender  by  such  city  of  its  prior  charter.    By  the  fifty-sixth  section  of  the 
last  named  act  it  is  also  provided  that  no  incorporated  city,  under  this  act, 
shall  have  power  to  borrow  money,  or  incur  any  debt  or  liability,  unless  three- 
fourths  of  the  legal  voters  shall  petition  the  common  council  to  contract  such 
debt  or  loan.     All  of  the  proceedings  in  question  which  led  to  the  contract  for 
the  subscription  to  the  stock  took  place  under  that  provision  of  the  charter; 
and  we  have  already  adverted  to  the  fact  that  the  supreme  court  of  the  state 
decided,  before  the  bonds  were  issued,  that,  by  its  true  construction,  it  did  not 
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authorize  a  subscription  to  the  stock  of  a  railroad  company.  At  the  argu- 
ment, the  construction  adopted  by  the  state  court  was  controverted  by  the 
counsel  of  the  plaintiffs.  But  suppose  it  to  be  correct;  still  the  limitation  or 
restriction  was  one  created  by  the  legislature  which  granted  the  charter,  and 
certainly  it  was  competent  for  the  same  authority  to  repeal  it  altogether,  or  to 
substitute  some  other  in  its  place. 

§  1449.  A  corpo7*ation  issuing  bondsy  which  recite  that  three-fourths  of  the 
legal  voters  of  the  city  had  petitioned  for  their  issuance^  cannot  controvert  that 
recital  hy  parol  evidence. 

Municipal  corporations  are  created  by  the  authority  of  the  legislature,  and 
Chancellor  Kent  says  they  are  invested  with  subordinate  legislative  powers,  to 
be  exercised  for  local  purposes  connected  with  the  public  good,  and  such  powers 
are  subject  to  the  control  of  the  legislature  of  the  state.  2  Kent's  Com., 
p.  275.  Whatever  may  be  the  true  construction  of  that  section  of  the  charter,  it 
is  nevertheless  certain  that  it  was  under  that  provision  that  the  petition  for  the 
subscription  was  presented  to  the  common  council,  and  it  is  equally  certain  that 
it  was  under  the  same  provision  that  they  heard  and  determined  the  question 
whether  the  petition  actually  contained  the  signatures  of  three-fourths  of  the 
legal  voters  of  the  city.  Bad  faith  is  not  imputed  to  the  board,  nor  is  it 
denied  that  they  acted  '^upon  the  supposition"  that  they  were  authorized  by 
that  provision,  on  ^'  the  written  petition  of  three-fourths  of  the  legal  voters  of 
the  city,"  to  subscribe  for  the  stock  and  contract  to  issue  the  bonds.  Having 
ascertained  and  determined  that  three-fourths  of  the  legal  voters  had  peti- 
tioned, they  adopted  the  resolution  reported  by  the  committee,  and  entered 
into  the  contract  with  the  railroad  company.  Clearly,  therefore,  the  common 
council  had  contracted  the  obligation  to  take  the  stock;  and  in  case  of  refusal, 
would  have  been  liable  in  damages  for  a  breach  of  the  contract.  Other  cities 
in  the  state  had  contracted  like  obligations  under  similar  circumstances;  and  to 
remedy  the  anticipated  difficulty,  and  to  remove  the  doubt  first  suggested  by 
the  decision  of  the  supreme  court  of  the  state,  the  legislature  passed  the 
explanatory  act  of  the  21st  of  February,  1855,  to  which  reference  has  been 
made.  Sufficient  has  already  been  remarked  to  show  that  the  circumstances  of 
the  case  exhibited  in  the  record  bring  it  within  the  very  terms  of  the  act;  and 
if  so,  then  the  common  council  might  lawfully  ratify  and  affirm  the  sub- 
scription ;  and  upon  such  ratification  it  is  expressly  declared  that  the  bonds 
issued  or  to  be  issued  shall  be  valid. 

Mistakes  and  irregularities  in  the  proceedings  of  municipal  corporations  are 
of  frequent  occurrence,  and  the  state  legislatures  have  often  had  occasion  to 
pass  laws  to  obviate  such  difficulties.  Such  laws,  when  they  do  not  impair  any 
contract,  or  injuriously  affect  the  rights  of  third  persons,  are  generally  regarded 
as  unobjectionable,  and  certainly  are  within  the  competency  of  the  legislative 
authority.  Unlike  what  is  sometimes  exhibited  in  laws  of  this  description,  the 
legislature  did  not  attempt  to  ratify  the  subscription,  but  left  the  matter 
entirely  optional  with  the  common  council,  as  the  representatives  of  the  city, 
to  accept  or  reject  the  proffered  remedy.  They  elected  to  ratify  and  affirm  the 
subscription;  and  by  so  doing  gave  the  same  effect  to  the  contract  to  subscribe 
for  the  stock,  and  to  all  the  proceedings  that  led  to  it,  as  if  the  authority  to 
make  it  had  been  coeval  with  the  presentation  of  the  petition  on  which  those 
proceedings  were  founded.  No  injustice  will  result  from  this  conclusion,  as  it 
is  obvious  that  the  contract  had  been  made  in  good  faith,  under  the  full  belief 
that  they  were  duly  authorized  to  subscribe  for  the  stock,  and  issue  the  bonds 
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in  the  name  of  the  city,  so  that  the  only  operation  of  the  confirmatory  resolu- 
tion was  to  give  the  very  effect  to  the  proceedings  which  they  had  intended, 
but   which,  from  the  defect  in  their  authority,  had  not   been  accomplished. 
Watson  V.  Mercer,  8  Pet.,  Ill ;  Wilkinson  v,  Leland,  2  Pet.,  661.    Authority  on 
the  part  of  the  common  council  to  subscribe  for  the  stock,  and  to  issue  the 
bonds  on  the  petition  of  three-fourths  of  the  legal  voters  of  the  city,  is  there- 
fore shown  to  have  existed,  and  must  be  assumed  in  the  further  consideratiou 
of  the  case.    With  this  explanation  as  to  the  authority  of  the  common  council, 
we  will  proceed  to  the  examination  of  the  main  question  discussed  at  the  bar. 
2.  It  is  insisted  by  the  plaintiffs  that  the  defendants  had  no  right  to  disprove 
the  verity  of  their  own  records,  certificates  and  representations,  concerning  the 
facts  necessary  to  give  validity  to  the  bonds.     On  the  other  hand,  the  defend- 
ants controvert  that  proposition,  and  insist  that  it  was  competent  for  them, 
under  the  circumstances,  to  prove,  by  parol  testimony,  that  the  records  given 
in  evidence  did  not  speak  the  truth,  and  that,  in  point  of  fact,  three-fourths  of 
the  legal  voters  had  not  petitioned,  as  required  by  the  charter.    Unless  three- 
fourths  of  the  legal  voters  had  petitioned,  it  is  clear  that  the  bonds  were  issued 
without  authority,  as  by  the  terms  of  the  explanatory  act  it  could  only  apply 
to  a  case  where  the  common  council  of  a  city  had  contracted  the  obligation  or 
liabilities  therein  specified  upon  the  petition  of  three-fourths  of  the  legal  voters 
of  such  city ;  and  if  no  such  petition  had  been  presented,  or  if  it  was  not  signed 
by  the  requisite  number  of  the  legal  voters,  the  law  did  not  authorize  the 
common  council  to  ratify  and  affirm  the  subscription.    That  fact,  however,  bad 
been  previously  ascertained  and  determined  by  the  board  to  which  the  petition 
was  originally  addressed.    After  the  explanatory  act  was  passed,  the  common 
council  were  fully  authorized  to  revise  the  finding  of  the  former  board;  and  if 
it  did  not  appear,  upon  inquiry  and  proper  investigation,  that  it  was  correct,  it 
was  their  duty,  as  the  representatives  of  the  city,  to  have  refused  to  ratify  and 
affirm  the  contract  for  the  subscription.     Such  an  inquiry  might  have  been 
made  through  the  medium  of  a  committee,  as  it  had  been  when  the  petition 
was  presented,  or  in  any  other  mode,  satisfactory  to  the  board,  which  would 
enable  them  to  ascertain  the  true  state  of  the  case.     By  the  terms  of  the  ex- 
planatory act  they  were  authorized  to  ratify  and  affirm  the  subscription,  if  the 
obligation  or  liability  incurred  had  been  contracted  on  the  petition  of  three- 
fourths  of  the  legal  voters  of  the  city ;  and,  of  course,  the  necessary  implica- 
tion is  that  they  must  be  satisfied  that  the  requisite  number  had  petitioned. 
In  making  that  investigation,  however,  it  was  not  required  that  there  should  be 
anew  petition,  and  the  law  is  entirely  silent  as  to  the  manner  in  which  it  was 
to  be  conducted.     If  the  common  council  was  composed  of  the  same  persons 
who  had  already  passed  upon  the  question,  further  investigation  was  unneces- 
sary, provided  they  were  satisfied  with  their  former  determination.     Such  of 
the  members  as  knew  the  record  of  the  fact  to  be  correct  might  safely  act  upoa 
their  own  personal  knowledge,  without  further  inquiry;  and  if  there  were  any 
who  had  not  been  members  of  the  board  when  the  prior  determination  was 
made,  they  might  ascertain  the  fact  in  any  mode  which  was  satisfactory  to 
themselves  and  their  associates.      Nothing  appears  in  the   record  to  show 
whether  further  information  upon  the  subject  was  necessary  or  desirable,  or,  if 
80,  what  means  were  adopted  to  obtain  it;  but  it  does  appear  that  the  board 
unanimously  resolved  to  ratify  and  confirm  the  contract  with  the  railroad  com- 
pany, and  subsequently  issued  the  bonds,  reciting  in  each  that  it  was  issued  by 
authority  of  the  common  council  of  the  city,  "  three- fourths  of  the  l^al  voters 
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of  the  city  having  petitioned  for  the  same  as  required  by  the  charter."  Takeu 
together,  we  think  the  record  of  the  resolution  ratifying  and  confirming  the 
contract,  and  the  recital  in  the  bonds,  furnish  conclusive  evidence  in  this  case 
that  the  common  council  did  readjudicate  the  question  whether  the  requisite 
number  of  the  legal  voters  of  the  city  had  signed  the  petition.  Fraud  is  not 
imputed  in  this  case,  and  it  does  not  appear  that  it  was  even  suggested  at  the 
trial  in  the  court  below  that  the  board  neglected  that  duty  at  the  time  the  con- 
tract was  confirmed ;  but  the  defense  was  that  the  finding  was  erroneous,  be- 
cause the  petition,  as  matter  of  fact,  did  not  contain  three-fourths  of  the  legal 
voters  of  the  city. 

§  1450.  Whether  three-fouTtha  of  the  legal  voters  had  petitioned  for  the  iast^ 
ance  of  bonds  is  a  question  for  the  corporation;  its  decision  is  binding  upon  it 
in  any  question  with  an  innocent  holder  for  value. 

3.  It  only  remains  to  consider  the  effect  of  that  determination  as  betweea 
the  defendants  and  the  holders  for  value  of  the  bonds,  without  notice  of  the 
supposed  defect  in  the  proceedings  under  which  they  were  issued,  and  put  into 
the  market.  Two  hundred  bonds,  with  twelve  hundred  interest  warrants  or 
coupons,  were  issued  in  the  name  of  the  city,  and  the  coupons,  as  well  as  the 
bonds,  were  payable  to  bearer.  Interest  was  payable  semi-annually,  but  the 
redemption  of  the  principal  was  postponed  for  a  period  exceeding  twenty-five 
years.  Capitalists  could  not  be  expected  to  accept  such  paper,  and  advance 
money  for  it,  unless  the  authority  to  issue  it  was  put  beyond  dispute.  They 
•certainly  would  not  pay  value  for  such  securities,  with  knowledge  that  the 
question  under  consideration  would  be  open  to  litigation  whenever  payment, 
•either  of  principal  or  interest,  was  demanded.  Purchasers  of  such  paper  look 
at  the  form  of  the  paper,  the  law  which  authorized  it  to  be  issued,  and  the  re* 
corded  proceedings  on  which  it  is  based.  When  the  law  was  passed  authoriz- 
ing the  common  council  to  ratify  and  afiirm  the  contract  with  the  railroad 
<K)mpany,  it  must  have  been  understood  by  the  legislature  that  the  bonds  were 
to  be  received  by  the  company  in  payment  for  the  stock,  and  used  as  a  means 
for  borrowing  money  for  the  construction  of  the  road,  and  it  could  hardly  have 
been  expected  that  the  object  couid  be  accomplished,  if,  by  the  true  construc- 
tion of  the  act,  it  contemplated  that  the  bonds  should  be  issued  before  it  was 
conclusively  determined  that  the  requisite  number  of  the  legal  voters  of  the 
city  had  petitioned  the  common  council.  But  a  much  stronger  reason  why 
that  construction  cannot  be  adopted  is  that  it  would  involve  an  absurdity,  as  it 
would  render  the  law  altogether  inoperative,  or  else  it  would  admit  that  the 
bonds  might  be  issued  without  authority.  "Whether  three-fourths  of  the  legal 
Toters  had  petitioned,  or  not,  was  a  question  of  fact;  and  if  not  ascertained 
^nd  conclusively  settled  before  the  bonds  were  issued,  it  would  remain  open  to 
future  inquir}'',  and  might  be  determined  in  the  negative;  and  clearly  the  com- 
mon council  could  not  lawfully  ratify  and  affirm  the  subscription,  unless  that 
proportion  of  the  legal  voters  bad  petitioned ;  and  without  such  ratification  the 
bonds  would  be  invalid.  Beyond  question,  therefore,  the  construction  must  be  ; 
rejected.  ^  ^ 

Jurisdiction  of  the  subject  matter  on  the  part  of  the  common  council  was 

made  to  depend  upon  the  petition,  as  described  in  the  explanatory  act,  and  of 

necessity  there  must  be  some  tribunal  to  determine  whether  the  petitioners, 

whose  names  were  appended,  constituted  three-fourths  of  the  legal  voters  of 

the  city,  else  the  board  could  not  act  at  all.    None  other  than  the  common 

<iouncQ,  to  whom  the  petition  was  required  to  be  addressed,  is  suggested  either 
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in  the  charter  or  the  explanatory  act,  and  it  would  be  difficult  to  point  out  any 
other  sustaining  a  similar  relation  to  the  city  so  fit  to  be  charged  with  the  in- 
quiry, or  one  so  fully  possessed  of  the  necessary  means  of  information  to  dis- 
charge the  duty.     Adopting  the  language  of  this  court  in  the  case  of  The 
Commissioners  of  Knox  County  v.  Aspinwall,  21  How.,  544  (§§  1413-18, 8upra\ 
we  are  of  the  opinion  that  "  this  board  was  one,  from  its  organization  and  general 
duties,  fit  and  competent  to  be  the  depositary  of  the  trust  confided  to  it."   Per- 
fect acquiescence  in  the  decision  and  action  of  the  board  seems  to  have  been 
manifested  by  the  defendants  until  the  demand  was  made  for  the  payment  of 
interest  on  the  loan.     So  far  as  appears,  they  never  attempted  to  enjoin  the 
proceedings,  but  suffered  the  authority  to  be  executed,  the  bonds  to  be  issued, 
and  to  be  delivered  to  the  railroad  company,  without  interference  or  complaint. 
lYhen  the  contract  had  been  ratified  and  affirmed,  and  the  bonds  issued  and 
delivered  to  the  railroad  company  in  exchange  for  the  stock,  it  was  then  too 
late  to  call  in  question  the  fact  determined  by  the  common  council,  and 
a  fortiori  it  is  too  late  to  raise  that  question  in  a  case  like  the  present,  where 
it  is  shown  that  the  plaintiffs  are  innocent  holders  for  value. 

Duly  certified  copies  of  the  record  of  the  proceedings  were  exhibited  to  the 
plaintiffs  at  the  time  they  received  the  bonds,  showing  to  a  demonstration  that 
further  examination  upon  the  subject  would  have  been  useless;  for,  whether 
we  look  to  the  bonds  or  the  recorded  proceedings,  there  is  nothing  to  indicate 
any  irregularity,  or  even  to  create  a  suspicion  that  the  bonds  had  not  been 
issued  pursuant  to  a  lawful  authority ;  and  we  hold  that  the  company  and  their 
assigns,  under  the  circumstances  of  this  case,  had  a  right  to  assume  that  they 
imported  verity.  Citation  of  authorities  to  this  point  is  unnecessary,  as  the 
whole  subject  has  recently  been  examined  by  this  court,  and  the  rule  clearly 
laid  down  that  a  corporation,  quite  as  much  as  an  individual,  is  held  to  a  care- 
ful adherence  to  truth  in  their  dealings  with  other  parties,  and  cannot,  by  their 
representations  or  silence,  involve  others  in  onerous  engagements,  and  then  de- 
feat the  calculations  and  claims  their  own  conduct  has  superinduced.  Zabriskie 
u  Cleveland,  etc.,  R.  Co.,  23  How.,  400.  For  these  reasons  we  are  of  the  opin- 
ion that  the  parol  testimony  was  improperly  admitted,  and  that  the  instructions 
given  to  the  jury  were  erroneous.  The  judgment  of  the  circuit  court  is,  there- 
fore, reversed,  with  costs,  and  the  cause  remanded,  with  directions  to  issue  a 
new  venire. 

HUMBOLDT  TOWNSHIP  v.  LONG. 
(2  Otto,  642-651.     1875.) 

Error  to  XJ.  S.  Circuit  Court,  District  of  Kansas. 

Opinion  by  Mr.  Justice  Strong. 

Statement  of  Facts. — The  first  question  certified  from  the  court  below  is 
whether  the  bonds  to  which  the  coupons  in  suit  were  attached  are  negotiable 
bonds,  such  as  to  entitle  the  plaintiff  to  the  rights  of  a  bonajide  holder  of  ne- 
gotiable paper  taken  in  the  ordinary  course  of  business  before  maturity. 

§  1451.  Municipal  honds  construed;  contingency  held  not  to  destroy  negotiar 
hility. 

They  are  certificates  of  indebtedness  to  the  railroad  company,  or  bearer,  each 

for  $1,000,  lawful  money  of  the  United  States,  payable  on  a  day  certain,  with 

interest  at  the  rate  of  seven  per  cent.,  payable  annually  on  the  first  days  of 

January  in  each  year,  at  a  specified  banking  house,  on  the  presentation  and 

surrender  of  the  respective  interest  coupons  thereto  annexed.    If  this  were  all« 
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there  could  be  no  doubt  of  their  complete  negotiability.  But,  it  is  said,  the 
subsequent  language  of  the  certificates  controls  the  absolute  promise,  and 
shows  that  payment  was  to  be  made  only  on  a  contingency.  This  is  argued 
from  the  recital  contained  in  the  instrument,  and  from  what  follows  it.  We 
quote:  "This  bond  is  issued  for  the  purpose  of  subscribing  to  the  capital 
stock  of  the  Fort  Scott  &  Allen  County  Railroad,  and  for  the  construction  of 
the  same  through  the  said  township,  in  pursuance  of  and  in  accordance  with 
an  act  of  the  legislature  of  the  state  of  Kansas,  entitled  ^  An  act  to  enable  mu- 
nicipal townships  to  subscribe  for  stock  in  any  railroad,  and  to  provide  for  the 
payment  of  the  same,  approved  February  25,  1870;'  and  for  the  payment  of 
the  said  sum  of  money  and  accruing  interest  thereon,  in  manner  aforesaid, 
upon  the  performance  of  the  said  condition,  the  faith  of  the  aforesaid  Hum- 
boldt township,  as  also  its  property,  revenue  and  resources,  is  pledged."  Rely- 
ing upon  this  clause  of  the  certificate,  the  township  contends  that  the 
construction  of  the  railroad  through  the  township  was  a  condition  upon  which 
the  payment  was  agreed  to  be  made.  We  think,  however,  this  is  not  the  true 
construction  of  the  contract.  The  construction  of  the  road,  as  well  as  the  sub- 
scription for  stock,  were  mentioned  in  the  recital  as  the  reasons  why  the  town- 
ship entered  into  the  contract,  not  as  conditions  upon  which  its  performance 
was  made  to  depend.  It  was  for  the  purpose  of  subscribing,  and  to  aid  in  the 
construction  of  the  road,  that  the  bond  was  given.  The  words,  ^<  upon  the  per- 
formance of  the  said  condition,"  cannot  then  refer  to  anything  mentioned 
in  the  recital,  for  there  is  no  condition  there.  A  much  more  reasonable  con- 
struction is  that  they  refer  to  a  former  part  of  the  bond,  where  the  annual  in- 
terest is  stipulated  to  be  payable  at  a  banker's,  ^^on  the  presentation  and 
surrender  of  the  respective  interest  coupons."  Such  presentation  and  surrender 
is  the  only  condition  mentioned  in  the  instrument.  But  that  stipulation  pre- 
sents no  such  contingency  as  destro3''s  the  negotiability  of  the  instrument.  It 
is  what  is  always  implied  in  every  promissory  note  or  bill  of  exchange, —  that 
it  is  to  be  presented  and  surrendered  when  paid.  As  well  might  it  be  said 
that  a  note  payable  on  demand  is  payable  upon  a  contingency  and,  therefore, 
non-negotiable,  as  to  affirm  that  one  payable  on  its  presentation  and  surrender 
is,  for  that  reason^  destitute  of  negotiability. 

§  1 452.  Conclvsivenem  of  recitals  in  bonds  in  a  sidt  by  a  bona  fide  holder. 

The  next  question  certified  is  whether  the  bonds  are  invalid  because  of  the 
fact  that  the  election  was  held  within  less  than  thirty  days  after  the  day  of 
the  order  calling  for  it.  The  act  of  the  legislature  under  which  the  bonds  pur- 
port to  have  been  issued  (passed  in  1870)  is  the  act  under  which  the  bonds  con- 
sidered in  the  case  of  Marcy  v.  Township  of  Oswego,  2  Otto,  637,  were  issued. 
We  held  in  that  case  that,  by  its  provisions,  the  board  of  county  commissioners 
ivho  caused  the  bonds  to  be  issued  were  constituted  the  authority  to  determine 
whether  the  conditions  of  fact,  made  by  the  statute  precedent  to  the  exercise 
of  the  authority  granted  to  execute  and  issue  the  bonds,  had  been  performed, 
and  that  their  recital  in  the  bonds  issued  by  them  was  conclusive  in  a  suit 
against  the  township  brought  by  a  bona  fide  holder.  In  so  ruling,  we  but  de- 
cided what  had  often  before  been  decided,  and  what  ought  to  be  regarded  as  a 
fixed  rule.  Applying  it  to  the  solution  of  the  question  now  before  us,  it  is 
plain  that  the  bonds  are  not  invalid,  because  all  the  notice  of  the  popular  elec- 
tion was  not  given  which  the  legislative  act  directed.  The  election  was  a  step 
in  the  process  of  execution  of  the  power  granted  to  issue  bonds  in  payment  of 
a  municipal  subscription  to  the  stock  of  a  railroad  company.    It  did  not  itself 
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confer  the  power.  Whether  that  step  had  been  taken  or  not,  and  whether  the 
election  had  been  regularly  conducted  with  sufficient  notice,  and  whether  the 
requisite  majority  of  votes  had  been  cast  in  favor  of  a  subscription,  and  conse- 
quent bond  issue,  "were  questions  which  the  law  submitted  to  the  board  of 
county  commissioners,  and  which  it  was  necessary  for  them  to  answer  before 
they  could  act.  In  the  present  case,  the  board  passed  upon  them  and  issued 
the  bonds,  asserting  by  the  recitals  that  they  were  issued  ^*  in  pursuance  of  and 
in  accordance  with  the  act  of  the  legislature."  Thus  the  plaintiff  below  took 
them,  without  knowledge  of  any  irregularities  in  the  process  through  which 
the  legislative  authority  was  exercised,  and  relying  upon  the  assurance  given  by 
the  board,  that  the  bonds  had  been  issued  in  accordance  with  the  law.  In  his 
hands,  therefore,  they  are  valid  instruments. 

§  1453.  Is8ued  in  excess  of  statutory  limit. 

The  third  question  certified  is  answered  by  what  was  decided  in  the  case  of 
Maroy  v.  Township  of  Oswego,  2  Otto,  637,  to  which  we  have  already  referred 
There  is  no  essential  difference  between  this  case  and  that.  The  assessment 
rolls  of  the  township  may  have  been  proper  evidence  for  the  consideration  of 
the  board  of  county  commissioners,  when  they  were  inquiring  what  the  valne 
of  the  taxable  property  of  the  township  was ;  but  the  bonds  are  not  invalid  in 
the  hands  of  a  bona  fide  holder  by  reason  of  their  having  been  voted  and  issued 
in  excess  of  the  statutory  limit,  as  shown  by  the  rolls.  Whatever  may  be  the 
right  of  the  township  as  against  those  who  issued  the  bonds,  it  cannot  set  up 
against  a  bona  fide  holder  of  the  bonds  that  the  amount  issued  was  too  large, 
in  the  face  of  the  decision  of  the  board,  and  their  recital  that  the  bonds  were 
issued  pursuant  to  and  in  accordance  with  the  act  of  1870. 

Judgment  affirmed. 

Mb.  Justice  Miller  dissented  (Davis  and  Field,  JJ.,  concurring),  holdiiig 
that  the  defense  that  the  bonds  are  in  excess  of  the  statutory  limitation  as  to 
amount  may  be  set  up  against  a  bona  fide  holder.  Floyd  Acceptances,  7  Wall, 
666 ;  Knox  Co.  v.  Aspinwall,  21  How.,  539 ;  Town  of  Coloma  v.  Eaves,  2  Otto, 
484 ;  Royal  British  Bank  v.  Turquand,  5  Ad.  &  Ell.,  259,  cited  and  reviewed. 

CX)UNTY  OF  WARREN  v.  MARCY. 
(7  Otto,  96-110.     1877.) 

Error  to  U.  S.  Circuit  Court,  Northern  District  of  Illinois. 

Opinion  by  Mr.  Justiok  Bradley. 

Statement  of  Facts. —  It  is  insisted  by  the  plaintiff  in  error  that  the  bonds 
and  coupons  were  void,  for  want  of  authority  in  the  board  of  supervisors  to 
issue  them,  in  consequence  of  insufficient  notice  of  the  election.  It  mast  be 
conceded,  however,  that  if  the  case  is  to  be  governed  by  the  act  of  March  io, 
1869,  there  was  no  defect  in  the  proceedings.  But  it  is  insisted  that  the  act  of 
March  4,  1869,  which  prescribed  a  notice  of  thirty  days,  by  publication  in  ^ 
newspaper,  was  still  binding,  and  was  not  abrogated  by  the  act  of  March  i5tl^ 
the  tenth  section  of  which  provided  that  the  question  should  be  submit!^  it 
such  manner  as  the  county  authorities  might  determine.  This  was  thevefv 
question  raised  before  the  state  court  in  Harding  v.  Rockford,  R.  L  &  St  L  K. 
Co.,  65  111.,  90 ;  and  the  supreme  court  of  Illinois  decided  that  the  provisioiB 
of  the  act  of  March  4th  were  binding,  and  that  the  election  was  void  for  waat 
of  such  published  notice  of  thirty  days.     The  court  considered  that  the  object  of 

763 


NEGOTIABILITY;  BONA  FIDE  HOLDER.  §1454. 

the  act  of  March  25th  was  to  remove  the  limitation  as  to  the  amount  of  the  sub- 
scription, and  to  change  the  time  for  the  maturity  of  the  bonds,  as  imposed  by 
the  act  of  March  4th,  but  not  to  change  the  time  or  manner  of  giving  notice  of 
the  election;  and  they  conclude  their  opinion  in  the  following  words:  "We 
are  of  opinion  that  the  proviso  to  section  six  (6)  of  the  act  of  4th  of  March  is 
not  abrogated  by  section  ten  (10)  of  the  subsequent  act.  Their  reconciliation, 
in  the  manner  we  have  attempted,  will  best  subserve  the  public  good;  and  the 
validity  of  both,  thus  reconciled,  will  make  the  legislation  more  in  accordance 
with  reason,  shield  the  legislature  from  an  absurdity  and  prevent  serious  conse- 
quences. As  the  election  was  invalid  for  want  of  sufiScient  notice,  there  was 
DO  power  to  make  the  subscription,  and  none  was  conferred  by  the  vote  to  issue 
the  bonds." 

If  we  accept  this  as  the  true  construction  of  these  statutes,  the  question  then 
arises,  whether,  the  bonds  having  been  issued  and  acquired  under  the  circum- 
stances shown  by  the  special  findings  of  the  circuit  court,  the  defendant  in 
error  is  entitled  to  recover.  Is  the  county  bound  to  pay  the  coupons  in  ques- 
tion to  one  who  purchased  them  for  value  before  maturity,  and  without  any 
actual  knowledge  of  the  facts  relied  on  to  invalidate  them,  or  of  the  pendency 
of  the  suit  brought  to  have  the  proceedings  declared  void?  This  involves  two 
questions :  1.  Are  the  bonds  so  absolutely  void,  as  against  the  county,  as  to 
be  invalid  under  all  circumstances,  ^ven  in  the  hands  of  a  bona  fide  holder  for 
value?  2.  If  not,  was  the  commencement  and  pendency  of  the  suit  for  having 
the  proceedings  of  the  supervisors  declared  void,  and  preventing  the  issue  of 
the  bonds,  such  notice  to  all  persons  of  their  invalidity,  as  to  defeat  the  title 
of  a  purchaser  for  value  before  maturity,  having  no  actual  notice  of  the  suit, 
or  of  the  objection  to  the  bonds? 

§  1454.  The  holder  of  municipal  bonds  has  a  right  to  presume  Jrom  the 
recitals  on  the  face  of  the  bonds  that  the  preHminary  proceedings  have  been 
regular. 

The  first  question  is  to  be  viewed  in  the  light  of  the  former  decisions  of  this 
court.  We  have  substantially  held,  that  if  a  municipal  body  has  lawful  power 
to  issue  bonds  or  other  negotiable  securities,  dependent  only  upon  the  adoption 
of  certain  preliminary  proceedings,  such  as  a  popular  election  of  the  constitu- 
ent body,  the  holder  in  good  faith  has  a  right  to  assume  that  such  preliminary 
proceedings  have  taken  place,  if  the  fact  be  certified  on  the  face  of  the  bonds 
themselves,  by  the  authorities  whose  primary  duty  it  is  to  ascertain  it.  Com- 
missioners of  Johnson  County  v.  January,  94  U.  S.,  202  (§§  1361-62,  supra)\ 
Commissioners  of  Douglas  County  v.  BoUes,  id.,  104,  108  (§§  1435-38,  supra)\ 
Town  of  Coloma  v.  Eaves,  92  id.,  484,  488  (§§  1419-20,  supra)  \  Lynde  v.  The 
County,  16  Wall.,  6  (§§  1051-55,  supra).  Now,  that  is  the  case  here.  The 
bonds  are  executed  by  the  board  of  supervisors,  or  which  is  the  same  thing,  by 
their  clerk,  under  their  order  and  direction.  They  certify  on  their  face  that 
they  are  issued  in  conformity  with  the  vote  of  the  electors  of  said  county,  cast 
At  an  election  held  on  the  23d  day  of  September,  1869.  This,  according  to 
the  cases,  is  a  sutBcient  authentication  of  the  fact  that  an  election  was  duly 
held  to  protect  a  bona  fide  holder  for  value.  A  similar  defense,  that  the  bonds 
were  absolutely  void  for  want  of  authority  (and  so  declared  by  the  state  tri- 
bunals), in  consequence  of  irregularity  in  the  preliminary  proceedings,  was  set 
up  in  the  case  of  Lee  County  v,  Rogers,  7  Wall.,  181.  That  case  arose  in  Iowa. 
A  county  election  had  been  held  to  determine  on  the  subscription  of  stock  to 
A  railroad,  and  the  issue  of  bonds  in  payment  thereof.     A  bill  in  equity  was 
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tiled  to  prevent  such  subscription  and  issue  and  was  successful.  The  legis- 
lature then  passed  a  healing  act,  and  the  bonds  were  issued.  A  year  after  this 
another  bill  was  filed  to  have  both  the  act  and  the  bonds  declared  void,  but 
was  dismissed.  Two  years  after  this  dismissal,  a  bill  of  review  was  6\eA  to 
reverse  the  last  decree,  and  it  was  reversed,  and  the  bonds  and  the  healing  act 
itself  were  declared  void.  This  court  held  that,  notwithstanding  all  this,  the 
hoTia  fid^  holder  of  the  bonds  was  entitled  to  recover  upon  them.  It  being 
contended  that  he  was  bound  to  take  notice  of  the  lis  penderiB  for  avoiding  the 
bonds,  the  court  held  otherwise,  on  the  ground  that  there  was  no  continuous 
litigation.  The  first  suit  was  determined  before  the  issue  of  the  bonds,  and 
the  second  was  not  commenced  until  after  they  had  been  issued.  No  suit  was 
pending  when  they  were  issued. 

§  1455.  Bonds  may  he  valid  in  the  Jianda  of  a  bona  fide  holder  although  Ihs 
preliimnary  proceedings  were  defective. 

This  case  is  an  authority  for  the  position  that  bonds  of  this  sort  may  be  valid 
in  the  hands  of  a  hona  fide  holder,  notwithstanding  the  fact  that  the  prelim- 
inary proceedings  requisite  to  their  issue  may  have  been  so  defective  as  to  sus- 
tain a  direct  proceeding  against  the  county  officers  to  annul  them  or  prevent 
their  issue. 

§  1456.  The  rvle  that  all  pef^sons  are  hound  to  take  notice  of  pending  suit  does 
not  apply  to  the  purchaser  of  negotiable  securities  hefore  maturity. 

This  brings  us  to  the  second  question,  namely,  whether  the  pendency  of  the 
chancery  suit  for  vacating  the  proceedings  of  the  supervisors  and  preventing 
the  issue  of  the  bonds,  in  this  case,  was  in  itself  constructive  notice  to  all  per- 
sons of  their  invalidity,  or  of  the  objections  raised  against  them,  {a)    This 
question  has  an  important  bearing  upon  the  case ;  for,  whilst  the  bonds  may  be 
valid  in  the  hands  of  a  hona  fide  purchaser  before  maturity,  and  without  notice 
of  any  defect  or  vice  in  their  origin,  this  cannot  be  said  in  reference  to  one 
who  has  such  notice,  or  who  is  chargeable  therewith.    It  is  a  general  rule  that 
all  persons  dealing  with  property  are  bound  to  take  notice  of  a  suit  pending 
with  regard  to  the  title  thereto,  and  wiU,  on  their  peril,  purchase  the  same  from 
any  of  the  parties  to  the  suit.     But  this  rule  is  not  of  universal  application. 
It  does  not  apply  to  negotiable  securities  purchased  before  maturity,  nor  to 
articles  of  ordinary  commerce  sold  in  the  usual  way.    This  exception  was  sug- 
gested by  Chancellor  Kent,  in  one  of  the  leading  cases  on  the  subject  in  this 
country,  and  has  been  confirmed  by  many  subsequent  decisions.     The  learned 
chancellor  gave  the  history  and  grounds  of  the  general  doctrine  of  lis pendmSy 
in  1815,  in  the  case  of  Murray  v.  Ballon,  1  Johns.  Ch.,  566,  which  is  the  leading 
American  case  on  the  subject,  and  deserves  the  careful  study  of  every  student 
of  law.    The  fundamental  proposition  was  stated  in  these  words:  "The  estab- 
lished rule  is,  that  a  lis  pendens^  duly  prosecuted,  and  not  collusive,  is  notice  to 
a  purchaser  so  as  to  aflfect  and  bind  his  interest  by  the  decree;  and  the  lis  pen- 
dens begins  from  the  service  of  the  subpoena  after  the  bill  is  filed."    P.  576. 
That  case  related  to  land,  with  regard  to  which  the  doctrine  is  uniformly 
applied. 

In  the  subsequent  case  of  Murray  v.  Lylburn,  2  id.,  441,  decided  in  1817,  the 
same  doctrine  was  held  to  apply  to  choses  in  action  (in  that  case  a  bond  and 
mortgage)  assigned  by  one  of  the  parties  pendente  lite.    But  the  chancellor, 

(a)  The  bonds  were  Issued  after  the  dissolution  of  the  temporary  injunction  and  the  dismissal  of  the  bfll.  aad 
before  the  reversal  of  the  decree  In  the  state  supreme  court.  The  defendant  in  error  received  the  bonds  wiCkoui 
notice  of  the  suit 
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with  wise  prevision,  indicated  the  qualification  to  which  the  rule  should  be 
subject  in  such  cases.  Speaking  of  the  trustee,  whose  acts  were  in  question, 
he  said :  ''  If  Winter  had  held  a  number  of  mortgages,  and  other  securities,  in 
trust,  when  the  suit  was  commenced,  it  cannot  be  pretended  that  he  might 
safely  defeat  the  object  of  the  suit,  and  elude  the  justice  of  the  court,  by  selling 
these  securities.  If  he  possessed  cash,  as  the  proceeds  of  the  trust  estate,  or 
negotiable  paper  not  due,  or  perhaps  movable  personal  property,  such  as 
horses,  cattle,  grain,  etc.,  I  am  not  prepared  to  say  the  rule  is  to  be  carried  so 
far  as  to  affect  such  sales.  The  safety  of  commercial  dealing  would  require 
a  limitation  of  the  rule ;  but  bonds  and  mortgages  are  not  the  subject  of  ordi* 
nary  commerce;  and  they  formed  one  of  the  specific  subjects  of  the  suit 
against  Winter,  and  the  injunction  prohibited  the  sale  and  assignment  of  them, 
as  well  as  of  the  lands  held  in  trust."  Here  we  have  the  whole  law  on  the 
subject.  Subsequent  cases  have  only  carried  it  out  and  applied  it.  We  shall 
cite  only  a  few  of  the  most  important. 

In  Eieffer  v,  Ehler,  18  Penn.  St.,  388,  decided  in  1852,  it  was  held  that, 
although  a  promissory  note  not  due  is  liable  to  attachment  under  the  Pennsyl- 
vania statute  of  1836,  relative  to  executions,  yet  such  attachment  is  unavail- 
able against  a  bona  fide  holder  for  value  of  a  negotiable  note,  where  it  was 
obtained  after  the  attachment  was  served  on  the  maker  of  the  note  as  garnishee, 
and  after  its  return,  but  before  the  maturity  of  the  note,  and  without  actaal 
notice  of  the  attachment.  Mr.  Justice  Lowrie,  in  that  case,  speaking  of  such 
instruments,  says:  ^^  They  have  a  legal  quality  that  renders  the  hold  of  an  at- 
tachment upon  them  very  uncertain.  Unlike  all  other  property,  they  carry 
their  whole  evidence  of  title  on  their  face;  and  the  law  assures  the  right  of  him 
who  obtains  them  for  valuable  consideration,  by  regular  indorsement,  and  with- 
out actual  notice  of  any  adverse  claim,  or  of  such  suspicious  circumstances  as 
should  lead  to  inquiry.  To  hold  that  an  attachment  prevents  a  subsequent 
bona  fide  indorser  for  value  from  acquiring  a  good  title,  would  be  almost  a  de- 
struction of  one  of  the  essential  characteristics  of  negotiable  paper."  He  ad- 
mits that  the  negotiation  of  such  paper  by  a  defendant  after  he  had  notice  of 
the  attachment  would  be  a  fraud  upon  the  law ;  but  he  suggests  the  remedy, 
namely,  that  the  court  should  exert  its  power  to  prevent  it,  by  requiring  the  in- 
strument to  be  placed  in  such  custody  as  to  prevent  it  from  being  misapplied, — 
a  remedy  analogous  to  that  of  injunction  and  sequestration  by  a  court  of  chan- 
cery. In  a  subsequent  case  in  Pennsylvania,  that  of  Diamond  v.  Lawrence 
County,  37  id.,  353,  it  is  true,  the  same  court  held  the  purchaser  of  county  bonds 
pendente  lite  to  be  affected  with  constructive  notice;  but  placed  its  decision 
specially  on  the  ground  that,  in  Pennsylvania,  such  bonds  are  not  deemed  nego- 
tiable securities.  The  case  of  Winston  v,  Westfeldt,  which  came  before  the 
supreme  court  of  Alabama  in  1853  (22  Ala.,  760),  is  directly  in  point,  and  was 
decided  upon  great  consideration  and  after  exhaustive  arguments  by  counsel. 
The  note  sued  on,  at  the  time  of  its  purchase  by  the  plaintiff,  was  the  subject 
of  controversy  in  the  chancery  courtj^and  the  question  was,  whether  the  pro- 
ceedings operated  as  notice  to  him,  ^^  or,  in  other  words,"  says  the  court,  ^^  does 
the  doctrine  of  lie  pendens  Cipply  to  negotiable  paper? "  And  the  decision  was, 
that  it  does  not.  The  arguments  of  the  counsel,  as  well  as  the  judgment  of 
the  court,  in  this  case,  are  very  instructive;  but  we  forbear  to  accumulate 
further  quotations. 

Suffice  it  to  say,  that  the  same  doctrine  is  held  and  adjudged  in  Stone  v. 
Elliott,  11  Ohio  St.,  252;  Mims  v.  West,  38  Ga.,  18;  Durant  v.  Iowa  County,  1 
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Woolw.,  69 ;  and  Leitch  v.  Wells,  48  N.  Y.,  585,  overruling  same  case  in  4:8  Barb., 
637.    The  case  of  Durant  v.  Iowa  County  was  decided  by  Mr.  Justice  Miller, 
and  related  to  coupons  attached  to  county  bonds,  being  parallel  to  the  case  now 
under  consideration,  except  that  the  coupons  had  been  issued  before  the  lis 
pendens  was  instituted.     Justice  Miller,  in  this  case,  meets  the  objection  that 
the  rule  may  operate  to  defeat  the  action  of  the  court  by  withdrawing  from  its 
jurisdiction  the  subject  matter  of  the  controversy.     He  says :  "  It  is  insisted 
that,  in  this  view,  proceedings  to  enjoin  the  transfer  of  such  securities  are  futile. 
Not  so.    An  injunction  will  prevent  the  transfer  of  the  securities  during  the 
pendency  of  the  suit,  and  a  decree  that  they  be  delivered  up  to  be  canceled,  if 
enforced  at  once,  will  protect  the  parties.    A  neglect  to  take  out  the  injunction, 
or  to  enforce  the  decree,  is  the  fault  of  the  plaintiff,  not  of  the  law."    In  the 
present  case  an  injunction  was  issued,  and,  so  long  as  it  was  in  force,  was  obeyed 
by  the  board  of  supervisors.     The  circuit  court  saw  cause  to  dissolve  the  in- 
junction, it  is  true,  and  eventually  dismissed  the  bill ;  and  it  was  not  till  two 
years  afterward  that  the  supreme  court  reversed  this  decree.    Whether  the  cir- 
cuit court  did  right  in  dissolving  the  injunction  without  dismissing  the  bill 
(which  was  emphatically  an  injunction  bill),  or  whether  the  complainant  ought 
not,  at  once,  to  have  submitted  to  a  dismissal,  taken  an  appeal,  and  adopted  the 
necessary  proceedings  for  a  continuance  of  the  injunction, —  it  is  unnecessar}' 
now  to  inquire.    It  cannot  be  said  that  the  court  was  destitute  of  power  to 
maintain  its  own  jurisdiction  and  protect  its  suitors.    If  it  did  not  choose  to 
exert  this  power,  and  any  failure  of  justice  ensued,  it  is  to  be  attributed  to  that 
inherent  imperfection  to  which  the  administration  of  all  human  laws  is  liable. 
At  all  events,  the  evil  is  no  greater  than  that  which  would  befall  the  innocent 
purchasers  of  the  bonds,  if  the  loss  should  be  made  to  fall  upon  them.    From 
this  dilemma  there  is  no  escape,  unless  we  abrogate  the  privileges  of  commer- 
cial paper,  and  make  it  the  duty  of  those  who  take  it  to  inquire  into  all  its 
previous  history  and  the  circumstances  of  its  origin.     This  \^ould  be  to  revolu- 
tionize the  principles  on  which  the  business  of  the  commercial  world  is  trans- 
acted, and  would  require  a  new  departure  in  the  modes  and  usages  of  trade. 

§  1 457.  Although  a  suit  be  pending  at  the  time  of  the  issuance  c^  honds^  to 
preve7it  that  issuance^  the  subsequent  purchaser  in  open  market  is  not  affected  by 
notice  arising  from  lis  pendens. 

The  only  thing  calculated  to  raise  any  doubt,  in  the  present  case,  is  the  fact 
that  the  bonds  in  question  were  not  in  existence  when  the  suit  to  prevent  their 
issue  was  brought.  But  we  see  no  good  reason  for  limiting  the  exception  to 
paper  or  securities  previously  in  existence.  The  court,  as  we  have  seen,  has 
ample  power,  by  injunction,  to  prevent  their  execution ;  and  the  reason  of  the 
exception  is  as  applicable  to  the  one  class  as  to  the  other.  Its  object  is  to  pro- 
tect the  commercial  community  by  removing  all  obstacles  to  the  free  circulation 
of  negotiable  paper.  If,  when  regular  on  its  face,  it  is  to  be  subject  to  the  pos- 
sibility of  a  suit  being  pending  between  the  original  parties,  its  negotiability 
would  be  seriously  affected,  and  a  check  would  be  put  to  innumerable  com- 
mercial transactions.  These  considerations  apply  equally  to  securities  created 
during,  as  to  those  created  before  the  commencement  of,  the  suit;  and  as  well 
to  controversies  respecting  their  origin,  as  those  respecting  their  transfer.  Both 
are  within  the  same  mischief,  and  the  same  reason.  This  very  question  was  in- 
volved in  City  of  Lexington  v.  Butler,  14  Wall.,  283  (§§  1377-81,  supra).  In 
that  case,  irregularities  had  occurred  in  the  preliminary  proceedings,  and  the 
city  authorities  refused  to  issue  the  bonds.    A  mandamus  was  applied  for  by 
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the  railroad  company,  for  whose  use  the  bonds  were  intended ;  and  a  judgment 
of  mandamus  was  rendered,  to  compel  the  city  to  issue  them,  and  it  issued  them 
accordingly.  Subsequently,  this  judgment  was  reversed  by  the  court  of  appeals 
of  Kentucky,  and  an  injunction  was  obtained  to  prevent  the  railroad  company 
from  parting  with  the  bonds.  The  injunction  was  pot  obeyed ;  the  bonds  were 
negotiated  whilst  proceedings  were  still  pending,  alnd  were  purchased  by  the 
plaintiff  for  value  before  maturity,  without  any  knowledge  of  these  circum- 
stances. This  court  held  that  the  bonds  were  valid  in  his  hands.  The  point  in 
question  received  no  discussion  in  the  opinion  of  the  court,  it  is  true ;  but  it  ap- 
peared on  the  pleadings,  was  made  in  the  argument,  and  must  have  been  passed 
upon  in  arriving  at  the  judgment.  Whilst  the  doctrine  of  constructive  notice 
arising  from  lis  pendens^  though  often  severe  in  its  application,  is,  on  the  whole, 
a  wholesome  and  necessary  one,  and  founded  on  principles  affecting  the  authori- 
tative administration  of  justice,  the  exception  to  its  application  is  demanded 
by  other  considerations  equally  important,  as  affecting  the  free  operations  of 
commerce,  and  that  confidence  in  the  instruments  by  which  it  is  carried  on, 
which  is  so  necessary  in  a  business  community.  The  considerations  that  give 
rise  to  the  exception  apply  with  full  force  to  the  present  case.    We  think  that 

the  result  reached  by  the  circuit  court  was  correct. 

Judgment  affirmed. 
Justices  Miller,  Field  and  Harlan  dissented. 

KENICOTT  V.  THE  SUPERVISORS. 
(16  Wallace,  452-471.    1872.) 

Appeal  from  U.  S.  Circuit  Court,  Southern  District  of  Illinois. 
Opinion  by  Mr.  Justicb  Hunt. 

The  following  propositions  may  be  considered  as  settled  in  this  court: 
§  1458.  HecitaU  in  municipal  bonds  are  conclusive  in  favor  of  hona  fide 
holders. 

1.  If  an  election  or  other  fact  is  required  to  authorize  the  issue  of  the  bonds 
of  a  municipal  corporation,  and  if  the  result  of  that  election,  or  the  existence 
of  that  fact,  is  by  law  to  be  ascertained  and  declared  by  any  judge,  officer,  or 
tribunal,  and  that  judge,  officer,  or  tribunal,  on  behalf  of  the  corporation,  ex- 
ecutes or  issues  the  bonds,  with  a  recital  that  the  election  has  been  held,  or  that 
the  fact  exists,  or  has  taken  place,  this  will  be  sufficient  evidence  of  the  fact 
to  all  hma  fide  holders  of  the  bonds. 

§  1459.  Informalities  in  the  issue  of  such  bonds  are  not  available  against 
bona  fide  holders. 

2.  If  there  be  lawful  authority  for  the  municipality  to  issue  its  bonds,  the 
omission  of  formalities  and  ceremonies,  or  the  existence  of  fraud  on  the  part 
of  the  agents  of  the  municipality  issuing  the  bonds,  cannot  be  urged  against 
a  bona  fide  holder  seeking  to  enforce  them.  Grand  Chute  v.  "Winegar,  15 
Wall.,  355;  Commissioners  of  Knox  Co.  v.  Aspinwall,  21  How.,  539  (§§  1413- 
18,  supra);  Qelpcke  v.  Dubuque,  1  Wall.,  203  (§§  1367-70,  supra) \  Moran  v. 
Miami  County,  2  Black,  722  (§§  1439-42,  supra). 

§  1460.  Municipalities  must  be  specially  authorised  to  isstie  bonds  or  to  sell 
or  mortgage  lands  held  ly  them,. 

3.  There  must,  however,  be  an  original  authority,  by  statute,  to  the  munici- 
pality to  issue  the  bonds.    Municipal  corporations  have  not  the  power,  except 

through  the  special  authority  of  the  legislature,  to  issue  corporate  bonds  which 
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will  bind  their  towns;  neither  have  they  the  power  to  sell  or  mortgage  the 
lands  belonging  to  such  towns  without  special  authority.  Marsh  v.  Fulton 
County,  10  Wail,  676  (§§  1186-89,  supra). 

§  1461.  legislation  held  to  authorize  a  county  to  mortgage  its  swamp  lands 
to  secure  its  bonds  issued  to  a  railroad  company. 

The  alleged  absence  of  such  authority  is  the  basis  of  the  defense  to  the 
mortgage  sought  to  be  foreclosed  in  the  present  action.  Four  several  and  dis- 
tinct grounds  on  which  such  power  is  based  are  urged  by  the  plaintiffs.  But 
one  of  these  will  be  examined.  The  court  is  satisfied  with  the  authority  to  be 
found  in  the  tenth  section  of  the  act  to  incorporate  the  Mount  Vernon  Kail- 
road  Company.     An  examination  of  the  others  is  not  necessary. 

Statement  of  Facts. —  The  town  of  Mount  Vernon  is  situated  in  Jefferson 
county,  and  some  eighteen  miles  easterly  of  the  Illinois  Central  Railroad.  This 
road  passes  within  a  short  distance  of  the  westerly  line  of  said  county,  and 
nearly  parallel  with  it.  Wayne  county  is  still  east  of  Jefferson  county,  the 
whole  of  the  latter  county  lying  between  Wayne  and  the  Illinois  Central  road. 
In  the  month  of  February,  1855,  the  legislature  of  Illinois  passed  an  act  to  in- 
corporate the  Mount  Vernon  Eailroad  Company,  for  the  purpose  of  building  a 
railroad  from  Mount  Vernon  to  the  Illinois  Central  Railroad,  or  to  its  Chicago 
branch.  The  seventh  section  of  the  aot  provided  that  the  company  might 
borrow  money  and  secure  the  same  by  bond  or  mortgage.  By  the  eighth  section 
it  was  enacted  that  the  county  of  Jefferson  might  issue  its  bonds  and  provide 
for  the  payment  thereof  by  the  sale  or  mortgage  of  its  swamp  or  overflowed 
lands,  or  that  they  might  make  such  other  disposition  of  the  lands  in  aid  of 
the  construction  and  maintenance  of  the  railroad  as  they  deemed  best  for  the 
public  interests  of  the  county.  The  ninth  section  provided  that  the  question 
of  aiding  the  railroad,  and  of  the  mode  in  which  such  aid  should  be  given, 
should  be  submitted  to  the  decision  of  the  voters  of  the  county. 

The  tenth  section  was  in  the  following  words:  "  Any  county  through  which 
said  road  may  run,  and  every  county  through  which  any  other  railroad  wkzy 
run,  with  which  this  road  may  be  joined,  connected  or  intersected,  may,  and  are 
hereby  authorized  and  empowe^^ed  to  aid  in  the  construction  of  the  same  or  of 
such  other  road  with  which  it  may  so  connect;  and  for  this  purpose  the  provis- 
ions of  the  seventh,  eighth  and  ninth  sections  of  this  act  shall  extend^  include 
and  be  applicable  to  every  such  county  and  every  such  railroad." 

The  provisions  of  the  seventh,  eighth  and  ninth  sections  of  the  charter  of 
the  Mount  Vernon  Railroad  Company  were  thus  made  applicable  to  any  other 
county  than  that  of  Jefferson,  through  which  that  road  should  run,  or  through 
which  any  other  railroad  should  run,  which  might  join,  intersect  or  connect 
with  the  Mount  Vernon  road.  Such  other  county  was  expressly  authorized  to 
aid  in  the  construction  of  the  Mount  Vernon  road,  or  of  such  other  road  with 
which  it  might  so  connect.  •  No  reasonable  construction  of  this  act  will  require 
that  the  road  to  be  aided  should  be  actually  built  before  the  county  was  au- 
thorized to  give  it  aid.  That  theory  would  no  doubt  add  greatly  to  the  security 
of  the  county,  and  would  relieve  it  from  many  of  the  perplexing  questions 
which  so  commonly  arise.  If,  however,  the  road  were  actually  built,  no  aid 
would  be  needed  in  its  construction.  The  aid  might,  in  that  event,  be  useful 
to  its  stockholders,  or  might  relieve  it  from  embarrassments,  but  a  road  which 
is  built  can  neither  need  nor  receive  aid  in  its  construction.  That  is  a  fact 
accomplished.  The  language  of  this  act  expressly  authorizes  the  swamp  or 
overflowed  lands  to  be  used  by  the  counties  in  aid  of  the  construction  of  the 
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road,  and  it  seems  to  be  quite  plain  that  the  aid  was  intended  to  be  given  before 
the  road  was  built,  and  that  the  counties  were  expected  to  take  the  ordinary 
risk  of  the  success  of  the  undertaking  in  which  they  embarked  their  property. 

The  county  of  Wayne  held  an  election  in  November,  1858,  and  voted  that 
these  lands  should  be  applied  in  aid  of  any  company  that  would  build  a  rail- 
road through  the  county.  Soon  after  this  time  Van  Duser  &  Smith  entered 
into  a  contract  with  Wayne  county  for  building  that  part  of  the  road  of  the 
Belleville  &  Fairfield  Company  lying  between  the  east  line  of  Wayne  county 
and  Mount  Vernon,  thus  running  across  the  entire  width  of  Wayne  county, 
This  contract  was  assigned  to  the  Mount  Vernon  Eailroad  Company,  wha 
undertook  the  construction  of  this  portion  of  the  road.  The  county  of  Jeffer- 
son entered  into  a  like  contract  for  the  construction  of  the  Mount  Vernon  road, 
from  Mount  Vernon  to  the  Illinois  Central. 

It  was  for  the  purpose  of  aiding  in  the  construction  of  the  road  thus  undertaken 
to  be  built  by  the  Mount  Vernon  Railroad  Company  from  the  east  line  of 
Wayne  county  to  Mount  Vernon,  the  charter  of  that  company  also  requiring 
its  road  to  be  built  from  Mount  Vernon  to  the  Illinois  Central,  that  the  bonds 
in  question  were  issued.  They  were  sold  under  the  authority  of  the  county  of 
Wayne,  by  its  agents,  and  the  proceeds  were  applied  as  was  intended  by  the 
oounty.  The  Belleville  <fe  Fairfield  Railroad  Company,  afterwards  changed  to 
the  St.  Louis  &  Louisville  Railroad  Company,  was  chartered  for  the  construc- 
tion of  a  railroad  from  St.  Louis,  on  the  Mississippi,  to  Mount  Carmel,  on  the 
Wabash  river.  Its  proposed  line  crossed  the  Illinois  Central,  and  was  located 
directly  through  five  different  counties,  among  which  was  the  county  of  Wayne. 
It  was  that  portion  of  the  line  of  this  road  throagh  the  county  of  Wayne  that 
was  located  and  surveyed  by  the  Mount  Vernon  Railroad  Company  and  of 
which  the  construction  was  undertaken  by  that  company,  as  the  assignee  of  Van 
Duser  &  Smith.  Some  portion  of  the  work  had  then  been  done.  This  brought 
the  county  of  Wayne  within  the  terms  of  the  tenth  section  already  quoted, 
and  authorized  its  action  in  the  issue  of  bonds  to  aid  in  its  construction.  These 
were  existing  contracts,  under  which  the  contracting  parties  were  taking 
efficient  measures  for  the  construction  of  the  road.  Those  contracting  parties 
-could  make  no  objection  to  the  power  of  the  counties  so  to  contract.  The  con- 
tracts were  valid  and  obligatory  against  them,  and  would  be  effectual,  if  car- 
ried out,  to  make  the  railroad  connections  needed  by  the  county. 

The  authority  to  construct  the  connecting  road,  and  the  entering  into  a  con- 
tract for  its  construction,  formed  a  connection  within  the  meaning  of  the  tenth 
section.  Such  was  also  the  opinion  and  the  assertion  of  the  county  of  Wayne, 
when,  in  November,  1856,  it  conveyed  these  lands  to  Charles  Wood,  in  trust 
for  certain  railroads  that  should  build  a  road  through  that  county.  The  deed  to 
Wood  recites  that  a  connection  had  been  made  between  the  Mount  Vernon  road 
and  the  others  mentioned,  that  a  vote  had  been  taken  in  the  county  of  Wayne 
authorizing  that  deed,  and  that  it  was  made  in  pursuance  thereof.  This  deed 
was  recognized  and  confirmed  by  the  legislature,  and  expressly  declared  to  be 
valid  in  the  passage  of  the  act  of  February  14,  1857,  to  amend  the  charter  of 
the  Belleville  &  Fairfield  Railroad  Company.  The  lands  were  afterwards  reoon- 
veyed  to  the  county  by  Mr.  Wood. 

§  1462.  A  mortgage  securing  negotiable  bonds  stands  in  the  Jiands  of  a  bona 
Jide  holder  the  same,  as  to  defenses  which  can  be  made^  as  the  bonds. 

Holding  that  there  was  valid  power  for  the  giving  of  the  mortgage  in  ques- 
tion by  the  county  of  Wayne  under  the  tenth  section  of  the  Mount  Vernon 
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charter,  and  that  there  was  in  fact  and  in  law  a  sufficient  connection  with  other 
roads,  we  do  not  deem  it  necessary  either  to  examine  the  other  alleged  sources 
of  authority  for  the  execution  of  the  mortgage,  or  the  alleged  acts  of  the  county 
in  confirmation  of  it.  Under  the  circumstances  stated,  we  are  also  of  the  opin- 
ion that  there  was  a  sufficient  submission  of  the  question  to  the  voters  of  the 
county,  and  that  as  against  hona  fide  holders  for  value  the  question  is  not  an 
open  one.  It  has  been  decided  at  the  present  term  of  this  court,  that  where  a 
note  secured  by  a  mortgage  is  transferred  to  a  hona  fide  holder  for  value  before 
maturity,  and  a  bill  is  filed  to  foreclose  the  mortgage,  no  other  or  further  de- 
fenses are  allowed  as  against  the  mortgage  than  would  be  allowed  were  the  ac- 
jbion  brought  in  a  court  of  law  upon  the  note.   Carpenter  v.  Longan,  16  Wall.,  271. 

§  1463.  The  execution  of  a  deed  and  mortgage  hy  the  judges  of  a  couiity  court 
is  a  sufficient  execution  by  the  county. 

In  this  action  to  foreclose  the  mortgage,  the  case  stands  in  this  respect  as  it 
^would  stand  had  the  present  suit  been  brought  directly  upon  the  bonds,  and 
without  reference  to  the  mortgage.     The  execution  of  the  deed  and  mortgage 
by  Wilson  and  Scott,  the  judges  of  the  county  court  of  Wayne  county,  and  on 
behalf  of  the  county,  was  a  sufficient  execution  by  the  county.     In  the  mort- 
gage and  trust  deed  all  the  proceedings  to  authorize  a  conveyance  by  the 
county  are  recited  —  the  title  of  the  swamp  lands  in  the  county  through  an  act 
*of  congress ;  the  authority  of  the  state  to  dispose  of  the  same  by  the  courts  or 
county  judges ;  the  passage  of  the  act  incorporating  the  Mount  Vernon  Rail- 
road Company, —  and  that  the  parties  of  the  first  part  were  duly  authorized  on 
behalf  of  the  county  to  make  disposition  of  the  land  in  aid  of  the  construction 
of  the  railroad ;  that  the  question  had  been  referred  to  and  passed  upon  by  the 
voters  of  the  county;  that,  by  virtue  of  all  the  proceedings  recited,  the  said 
judges,  parties  of  the  first  part,  had  become  endowed  with  power  to  dispose  of 
the  lands ;  therefore  they  conveyed,  as  set  forth.     This  conveyance  was,  on  the 
20th  of  April,  1859,  by  an  order  that  day  entered  in  its  minutes,  recognized 
and  confirmed  as  the  act  of  the  county  of  Wayne  by  its  authorized  agents,  and 
by  which  the  lands  were  mortgaged  and  conveyed.     The  seventh  section  of 
the  Mount  Vernon  Eailroad  Act,  above  referred  to,  vests  the  power  to  dispose 
^f  these  lands  in  the  county  court.     This  body  must  act  bj^  agents,  and  none 
<^n  be  more  suitable  and  appropriate  than  the  judges  of  the  court.    By  the 
second  section  of  the  act  to  dispose  of  swamp  and  overflowed  lands,  passed 
January  22, 1852,  it  is  provided  that  in  the  cases  in  the  first  section  mentioned, 
the  deed  of  conveyance  shall  be  made  by  the  judges  of  the  county  court  as 
Buch,  and  countersigned  by  the  clerk  with  his  official  seal.     In  reference  to 
Bales  at  auction,  it  is  provided  by  the  eleventh  section  that  a  conveyance  shall 
be  executed  by  "  the  court,  signed  in  their  official  capacity,"  and  countersigned 
by  the  clerk.    The  signature  of  the  clerk  is  nowhere  declared  to  be  an  absolute 
prerequisite.     In  eflfect  this  was  a  conveyance  on  behalf  of  the  count}*',  by  their 
agents  for  that  purpose  duly  appointed.     By  the  seventh  section  of  the  Mount 
Vernon  charter  the  county  court  was  authorized  to  sell  or  mortgage  the  lands, 
or  to  make  such  other  disposition  of  them  "  as  they  may  deem  best  for  the 
public  interest."    No  mode  was  pointed  out  in  which  a  conveyance  should 
be  made.    No  particular  signature  was  made  a  condition  to  the  validity  of  the 
conveyance.     There  is  no  ground  for  the  objection  to  the  form  here  adopted, 
viz. :  by  a  deed  of  trust  and  mortgage,  signed  by  the  judges  of  the  county 
-court.     In  form  and  in  substance  the  deed  was  well  executed,  and  valid  as  the 
deed  of  the  county. 
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§  1 464.  The  word  "  honus  "  does  not  necessarily  imply  a  gratuity. 

The  objection  to  the  word  "  bonus  "  in  th^  proposition  submitted  to  the  vot- 
ers of  Wayne  county  is  not  valid.  This  submission,  in  connection  with  the 
general  subject  of  a  failure  to  comply  Avith  the  requisites  prescribed  by  the 
statute,  has  been  already  discussed.  Upon  its  individual  merits  we  are  also  of 
the  opinion  that  the  objection  is  not  valid.  It  is  a  verbal  criticism  merely  — 
an  objection  to  the  words  and  not  to  the  substance  of  the  submission.  A  prop- 
osition was  submitted  to  the  voters,  of  which  the  aflBrmative  was  in  these 
words:  " For  appropriating  the  swamp  lands  of  Wayne  as  a  bonus  to  any  com- 
pany for  building  a  railroad  through  said  county."  It  is  said  that  the  word 
"  bonus  "  condemns  the  submission ;  that  this  word  means  a  gratuity,  a  volun- 
tary donation,  a  gift,  and  that  a  town  or  county  cannot,'  although  it  have  the 
direct  authority  of  the  legislature,  give  away  its  property.  When  this  ques- 
tion is  properly  before  us  it  will  be  disposed  of.  It  does  not,  however,  arise  in 
this  case.  In  the  first  place,  if  it  be  assumed  that  the  word  is  correctly  defined 
as  a  gift,  or  gratuity,  that  meaning  is  controlled  and  limited  by  the  connection 
in  which  it  is  here  used,  to  wit:  that  in  consideration  of  it  the  company  re- 
ceiving the  lands  will  undertake  to  build  a  railroad  through  the  county.  It  is 
not  simply  a  bomiSy  but  a  bonus  to  any  company  who  shall  undertake  the  great 
task  of  building  a  railroad  through  the  county,  a  task  which,  it  is  loudly  com- 
plained, has  not  yet  been  performed  by  any  one.  But,  secondly,  the  meaning 
of  the  word  bonus  is  not  that  given  to  it  by  the  objection.  It  is  thus  defined 
by  Webster:  "A  premium  given  for  a  loan  or  a  charter  or  other  privilege 
granted  to  a  company ;  as,  the  bank  paid  a  bonus  for  its  charter;  a  sum  paid  in 
addition  to  a  stated  compensation."  It  is  not  a  gift  or  gratuity,  but  a  sum 
paid  for  services,  or  upon  a  consideration  in  addition  to  or  in  excess  of  that 
which  would  ordinarily  be  given. 

Upon  the  principles  announced  in  the  opening  of  this  opinion,  the  plaintiffs 
are  entitled  to  a  judgment  for  the  amount  of  the  bonds  held  by  them.  If  we 
are  right  in  the  positions  taken,  there  was,  indeed,  no  real  defense  to  the  bonds. 
We  think  there  was  error  in  the  decision  of  the  case ;  that  the  judgment  must 
be  reversed,  and  a  new  trial  had. 

Justices  Miller  and  Field  dissented.    Justice  Davis  did  not  siL 

SMITH  V.  SAC  COUNTY. 
(11  Wallace,  18J^-164.    1870.) 

Error  to  TJ.  S.  Circuit  Court,  District  of  Iowa. 

Opinion  by  Mr.  Justice  Miller. 

Statement  of  Facts. —  The  plaintiff  sets  out  in  his  petition  all  the  proceed- 
ings, by  vote  of  the  county,  which  he  deems  necessary  to  authorize  the  issue  of 
the  bonds,  with  a  copy  of  one  of  the  bonds  and  coupons,  and  after  describing, 
by  number  and  otherwise,  twenty-five  of  the  coupons,  avers  that  he  is  the 
owner  and  holder  of  them;  that  he  received  them  in  good  faith  before  matu- 
rity and  paid  value  therefor,  and  that  the  same  are  valid  and  legal  claims  against 
the  county.  The  defendant  answers,  denying  each  and  every  allegation  of  the 
petition,  and  then  sets  up  that  the  bonds  were  issued  without  authority  of  law, 
failure  of  consideration,  and  other  defenses.  The  denials  of  the  first  part  of 
the  answer,  though  not  strictly  in  the  form  required  by  the  rule,  put  in  issue 
every  material  fact  alleged  in  the  petition.    It  therefore  made  an  issue  on  the 
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plaintiff's  allegation  that  he  became  the  holder  of  said  coupons  before  maturity, 
and  that  he  paid  value  therefor,  so  far  as  that  might  become  material  to  be 
shown  on  the  trial.  The  parties  having  by  stipulation  submitted  the  case  to 
the  court  without  a  jury,  and  the  court  made  a  special  finding  of  facts,  on 
which  it  held  the  law  to  be  for  defendant,  and  rendered  a  judgment  accord- 
ingly, the  question  before  us  is,  whether  the  judgment  is  justified  by  the  facts 
found? 

§  1465.  If  titer e  he  fraud  in  the  inception  of  negotiable  paper ^  or  in  the  cir- 
cutnstances  under  which  it  was  taken  hy  the  person  who  tranrferred  it  to  ptaint- 
iff^  the  latter  must  prove  consideration. 

Treating  tho  bonds  and  coupons  sued  on  in  this  case,  which  are  payable  to 
bearer,  as  negotiable  paper,  and  conceding  to  its  fullest  extent  the  protection 
which  commercial  usage  throws  around  such  paper  in  the  hands  of  a  hoTia  fide 
purchaser  for  value  before  maturity,  it  is  nevertheless  undoubtedly  true  that 
circumstances  may  be  shown  in  connection  with  the  origin  of  such  paper 
which  will  devolve  upon  the  holder  the  burden  of  showing  that  he  did  give  value 
for  it  before  maturity.  This  principle  is  asserted  in  the  text  books  of  Chitty 
(Chitty  on  Bills,  260,  648),  Story  (Story  on  Prom.  Notes,  §  196),  Parsons  (2  Pars., 
Notes  and  Bills,  438),  and  others,  and  is  so  laid  down  and  sustained  by  numerous 
citations  of  authorities  by  the  learned  American  annotator  of  Smith's  Leading 
Cases,  p.  ^52.  In  one  of  the  latest  of  the  English  cases,  Hall  v.  Featherstone,  3 
Hurlst.  &  N".,  284,  Pollock,  C.  B.,  says:  "If  there  are  any  circumstances  in 
the  nature  of  fraud  or  illegality  which  can  be  left  to  the  jury,  proof  of  these 
circumstances  will  cast  on  the  plaintiflp  the  onus  of  showing  that  he  gave  value 
for  the  bill."  To  which  Martin,  Baron,  added :  "  I  think  there  was,  at  the 
close  of  the  defendant's  case,  evidence  for  the  jury  in  support  of  the  plea. 
The  authorities  have  established  a  principle  which  is  contrary  to  the  general 
rule,  by  which  a  defendant  is  bound  to  prove  all  the  facts  necessary  to  consti- 
tute a  defense."  And  Bramwell  said :  "  The  cases  have  established  that  if 
there  be  fraud  or  illegality  in  the  inception  of  a  bill  or  in  the  circumstances 
under  which  it  was  taken  by  the  person  who  indorsed  it  to  plaintiff,  he  must 
prove  consideration.    That  is  established  beyond  controversy." 

§  1466.  Where  a  county  judge  executed  and  delivered  court-house  bonds  out- 
side his  county,  and  at  the  same  time  the  contractor  gave  him  one  of  the  bonds 
as  a  gratuity,  and  no  court-house  was  built,  held,  a  holder  must  show  that  he 
gave  value  for  the  bonds. 

With  this  statement  of  the  law  on  that  subject,  we  approach  the  examina- 
tion of  the  facts  found  by  the  court.  The  fifth  finding  is  "  that  the  county 
judge  in  fact  signed,  sealed  and  delivered  said  bonds  and  coupons  at  Fort 
Dodge,  in  the  county  of  Webster,  and  state  of  Iowa,  and  not  within  the  county 
of  Sac ;  and  that  the  contractor,  Meservy,  gave  one  of  said  bonds  as  a  gratuity 
to  the  county  judge  as  soon  as  the  same  were  delivered  by  said  county  judge 
to  said  Meservy,  and  no  court-house  was  ever  built  by  said  contractor,  or  any 
other  person  in  pursuance  of  said  contract."  Now,  the  coupons  sued  on,  being 
part  of  the  transaction  here  referred  to,  was  there  not  enough  in  what  the 
court  finds  to  devolve  upon  the  plaintiff  the  necessity  of  showing  that  he  pur- 
chased for  value?  In  the  language  of  Chief  Baron  Pollock,  "were  there  not 
circumstances  in  the  nature  of  fraud,  proof  of  which  cast  on  the  plaintiff  the 
onus  of  showing  that  he  gave  value  for  the  bonds?"  They  are  circumstances 
from  which  no  court  or  jury  could  fail  to  find  fraud  in  the  inception  of  the 
bonds  on  which  he  sued.    Besides,  he  had,  perhaps  unnecessarily,  but  expressly, 
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averred  that  be  had  paid  value,  and  this  had  been  denied  by  defendant,  so 
that  the  issue  was  fairly  raised. by  the  pleadings.  lie  not  only  failed  to  prove 
that  he  gave  value,  but  it  does  not  appear  that  he  offered  any  evidence  to  that 
effect.  The  bill  of  exceptions,  which  recites  much  that  was  offered  and  sub- 
mitted in  evidence,  is  silent  on  this  point. 

The  sixth  finding  of  the  court  is  that  the  plaintiff  was,  at  the  time  of  com- 
mencing this  action,  and  still  is,  the  holder  and  owner  of  the  twenty-five  cou- 
pons declared  on  in  the  petition,  that  he  became  such  holder  by  traiisfer 
thereof  to  him  before  maturity,  and  after  the  entry  of  the  proceedings  on  the 
minute-book,  etc.  It  must  be  taken,  then,  that  plaintiff  did  not  show  that  he 
was  a  holder  for  value.  There  is  neither  finding  nor  evidence  that  he  gave 
value,  and  the  statement  that  he  became  the  holder  by  transfer  before  matu- 
rity does  not  imply  that  he  was  a  purchaser  in  any  sense  or  received  them  on 
any  consideration  whatever.  Under  these  circumstances  the  plaintiff  can  oc- 
cupy no  better  position  than  Meservy,  to  whom  the  bonds  were  originally 
delivered  by  the  county  judge.  If  Meservy  had  been  plaintiff,  ought  the 
judgment  to  have  been  other  than  what  it  is  on  the  record  presented  to  us? 
He  contracted  to  build  the  court-house,  and  never  built  it  or  attempted  to 
do  so.  He  received  under  this  contract  $10,000  of  what  purported  to  be  the 
bonds  of  the  county.  These  bonds  were  signed,  and  the  county  seal,  which 
was  necessary  to  their  validity,  affixed  by  a  person  assuming  to  act  as  county 
judge  in  another  county,  at  the  place  where  Meservy  resided,  and  as  soon  as  the 
transaction  was  completed  one  of  the  bonds  was  given  by  Meservy  as  a  gratuity 
to  the  person  who  had  thus  played  the  part  of  county  judge.  That  the  county 
judge  should  have  left  his  own  county  and  his  official  place  of  business,  should 
have  put  the  seal  of  the  county  in  his  pocket,  and  gone  to  meet  Meservy  in  a 
place  without  the  limits  of  his  jurisdiction,  should  there  have  concocted  these 
bonds,  and,  on  delivering  ten  of  them  to  Meservy,  have  received  back  one  of  them 
without  any  consideration  but  Meservy's  satisfaction  at  the  completion  of  the 
transaction,  and  that  this  should  create  in  Meservy's  favor  a  right  of  action 
against  the  county,  is  more  than  we  can  affirm.  That  the  court-house  was  not 
built  is  only  the  natural  result  of  such  a  proceeding.  That  the  bonds  should 
turn  up  in  the  possession  of  some  one  else  was  to  be  expected.  But  to  hold 
that,  after  all  this  was  shown  in  defense,  such  holder  should  have  a  judgment  on 
those  bonds,  without  any  proof  that  he  purchased  them  for  value  or  that  he 
gave  any  consideration  for  them  at  all,  is  in  our  judgment  pushing  the  doctrine 
which  gives  sanctity  to  negotiable  paper  beyond  any  just  principle  or  any  de- 
cided case.  We  think  the  judgment  of  the  circuit  court  was  right,  and  it  is 
accordingly  affirmed. 

Mb.  Justice  Clifford  dissented,  holding  that  coupons,  when  indorsed  in 
blank  or  made  payable  to  bearer,  are  negotiable  by  delivery,  and,  so  far  as  the 
rights  of  a  holder  are  concerned,  are  subject  to  the  rules  applicable  to  promis- 
sory notes  and  bills  of  exchange  (White  v.  Eailroad  Co.,  21  How.,  575;  Murray 
V.  Lardner,  2  Wall.,  110;  Moran  v,  Miami  Co.,  2  Black,  722;  Mercer  Co.  v. 
Hacket,  1  Wall.,  83;  Gelpcke  v,  Dubuque,  1  id.,  176;  Meyer  v,  Musc<atine,  1 
id.,  385;  Chester  w.  Dorr,  41  N.  Y.,  282;  Turnbull  v.  Bowyer,  40  id.,  460; 
Thomson  v.  Lee  County,  3  Wall.,  327;  Park  Bank  v.  Watson,  42  N.  Y.,  492; 
Goodman  v.  Simonds,  20  How.,  364;  Goodman  v.  Harvey,  4  Ad.  &  Ell,  870; 
Koxon  V,  De  Wolf,  10  Gray,  346) ;  that  the  party  in  possession  of  negotiable 
paper  is  presumed  to  be  a  holder  for  value  (Wheeler  v.  Guild,  20  Pick.,  551 ; 
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Collins  V.  Martin,  1  Bos.  &  Pull.,  648 ;  Miller  v.  Race,  1  Burr.,  452 ;  Peacock  v. 
Ehodes,  2  Doug.,  633;  Grant  v.  Vaughan,  3  Burr.,  1516;  Lawson  v.  Weston,  4 
Esp.,  56;  Story  on  Bills,  4th  edit.,  §  416;  Byles  cm  Bills,  10th  ed.,  119;  Mills  v. 
Barber,  1  Mees.  &  W.,  425 ;  Sistermans  v.  Field,  9  Gray,  336 ;  Story  on  Bills, 
§  415;  Uther  v.  Rich,  10  Ad.  &  Ell.,  784;  Bailey  v.  Bid  well,  13  Mees.  &  W., 
73;  Raphael  v.  Bank  of  England,  33  Eng.  L.  &  Eq.,  276;  Stephens  v.  Foster,  6 
Carr.  &  P.,  289;  Arbouin  v.  Anderson,  1  Ad.  &  Ell.  (N.  S.),  498;  Wyman  v. 
risk,  3  Gray,  238 ;  Bailey  v.  Bidwell,  13  Mees.  &  W.,  76 ;  Snaith  v.  Braine,  16 
Ad.  &  Ell.  (K  S.),  244);  that  where  a  municipal  corporation  has  power  to  issue 
negotiable  bonds,  such  bonds  are  no  more  liable  to  be  impeached  for  any  in- 
Urmity  in  the  hands  of  a  bana  fide  holder  than  any  other  commercial  paper 
(Hull  V.  Marshall  Co.,  12  la.,  142;  Rogers  v.  Burlington,  3  Wall,  666;  Seybert 
V.  Pittsburg,  1  id.,  272;  Supervisors  v.  Schenck,  5  id.,  784;  Gelpckev.  Dubuque, 
1  id.,  203;  Savings  Co.  v.  Kew  London,  29  Conn.,  174;  Tash  v.  Adams,  10 
Cush.,  252;  State  v.  Delafield,  8  Paige,  533;  S.  C,  2  Hill,  177);  that  an  execu- 
tory contract  is  a  good  consideration  for  a  negotiable  instrument.  Davis  u. 
McCready,  17  K  Y.,  232. 

CROMWELL  V,  COUNTY  OF  SAC. 
(6  Otto,  51-63.     1877.) 

Error  to  U.  S.  Circuit  Court,  District  of  Iowa. 

Statement  of  Facts. —  On  the  first  trial  of  this  case  the  county  set  up  as  an 
estoppel  a  judgment  rendered  in  a  suit  by  one  Smith  on  earlier  coupons  on  the 
same  bonds  (Smith  v.  Sac  County,  §§  1465-66,  suprd)^  and  offered  to  show  that 
Cromwell  was  the  real  owner  of  the  coupons  in  that  suit,  and  that  the  suit  was 
prosecuted  for  his  benefit.  The  plaintiff  offered  to  prove  that  he  was  a  holder  for 
value  of  the  present  coupons,  but  the  evidence  was  excluded,  and  the  ruling  was 
reversed  in  the  supreme  court.  (Cromwell  v.  Sac  County,  4  Otto,  351.)  This 
proof  was  made  on  the  second  trial  in  respect  to  the  bonds  payable  in  1870  and 
1871.  It  appears  that  the  bonds  payable  in  1868  and  1869  were  purchased  by 
the  plaintiff  from  one  Clark,  in  1873,  and  were  taken  for  a  precedent  debt. 
Clark  had  purchased  the  bonds  in  1863,  by  paying  a  debt  for  which  they  were 
pledged,  and  at  the  time  of  the  purchase  there  were  unpaid  coupons  attached. 
(See  Smith  v.  Sac  County,  §§  1465-66,  supra.) 

Opinion  by  Mr.  Justice  Field. 

It  appears  that  on  the  second  trial  of  this  case  the  plaintiff  proved  that  he 
had  received  two  of  the  bonds  in  suit  —  those  payable  in  1870  and  1871  —  with 
coupons  attached,  before  their  maturity,  and  given  value  for  them,  without 
notice  of  any  defense  to  them  on  the  part  of  the  county.  Under  our  ruling, 
when  the  case  was  first  here,  there  can  be  no  doubt  of  his  right  to  recover  upon 
them.  The  only  questions  for  our  determination  as  resj^cts  them  relate  to  the 
interest  which  they  shall  draw  after  maturity,  and  the  interest  which  the  judg- 
ment shall  bear.    These  questions  we  shall  hereafter  consider. 

§  1467.  N on-pay iiie^it  of  an  interest  coupon  at  maturity  does  not  render  the 
bond  and  immature  coupons  dislwnored paper. 

As  to  the  other  two  bonds  in  suit — those  payable  in  1868  and  1869  —  and 
coupons  annexed,  it  appears  that  when  Clark  purchased  them  on  the  20th  of 
May,  1863,  there  were  attached  to  each  the  coupon  due  on  the  first  of  that 
month  and  all  subsequent  unmatured  coupons.  His  vendor  stated  to  him 
that  the  coupons  previously  matured  had  been  paid,  and  that  those  due  on 
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the  first  of  the  month  would  be  paid  in  a  few  days.  He  had  no  notice  at 
the  time  of  any  defense  to  the  bonds,  except  such  as  may  be  imputed  to  him 
from  the  fact  that  one  of  the  coupons  attached  to  each  of  the  bonds  was  then 
past  due  and  unpaid.  And  the  principal  question  for  our  determination  is, 
whether,  this  fact  existing,  the  plaintiff  had,  as  to  these  bonds,  the  right  of  a 
holder  for  value  before  dishonor,  without  notice  of  any  defenses  by  the  county ; 
or,  as  stated  by  counsel,  whether  this  fact  rendered  the  bonds  themselves,  and 
all  subsequently  maturing  coupons,  dishonored  paper,  and  subjected  them,  in  the 
hands  of  Clark  and  the  plaintiff  succeeding  to  his  rights,  to  all  defenses  good 
against  the  original  holder.  The  judges  of  the  circuit  court  were  divided  in 
opinion  upon  this  question ;  and,  as  in  such  cases  the  opinion  of  the  presiding 
judge  prevails,  the  decision  of  the  court  was  against  the  plaintiff,  and  he  was 
held  to  have  taken  the  bonds  and  subsequent  coupons  as  dishonored  paper,  sub- 
ject to  all  the  infirmities  which  could  be  urged  against  them  in  the  hands  of 
the  original  holder.  In  this  decision  we  think  the  court  erred.  The  special 
verdict  does  not  show  that  the  coupons  overdue  had  been  presented  to  the  Met- 
ropolitan Bank  for  payment,  and  their  payment  refused.  Assuming  that  such 
was  the  fact,  the  case  is  not  changed.  The  non-payment  of  an  instalment  of 
interest  when  due  could  not  affect  the  negotiability  of  the  bonds  or  of  the  sub- 
sequent coupons.  Until  their  maturity  a  purchaser  for  value,  without  notice  of 
their  invalidity  as  between  antecedent  parties,  would  take  them  discharged 
from  all.  infirmities.  The  non-payment  of  the  instalment  of  interest  repre- 
sented by  the  coupons  due  at  the  commencement  of  the  month  in  which  the 
purchase  was  made  by  Clark  was  a  slight  circumstance,  and,  taken  in  connec- 
tion with  the  fact  that  previous  coupons  had  been  paid,  was  entirely  insufficient 
to  excite  suspicion  even  of  any  illegality  or  irregularity  in  the  issue  of  the 
bonds. 

§  1468.  Municipal  honds  are  negotiable  paper^  and  a  purchaser  for  value  he- 
fore  maturity  takes  them  freed  from  any  infirmity  in  their  origin. 

Obligations  of  municipalities  in  the  form  of  those  in  suit  here  are  placed,  by 
numerous  decisions  of  this  court,  on  the  footing  of  negotiable  paper.  They 
are  transferable  by  delivery,  and,  when  issued  by  competent  authority,  pass 
into  the  hands  of  a  bona  fide  purchaser  for  value  before  maturity,  freed  from 
any  infirmity  in  their  origin.  Whatever  fraud  the  oflScers  authorized  to  issue 
them  may  have  committed  in  disposing  of  them,  or  however  entire  may  have  been 
the  failure  of  the  consideration  promised  by  parties  receiving  them,  these  cir- 
cumstances will  not  affect  the  title  of  subsequent  bona  fide  purchasers  for  value 
before  maturity  or  the  liability  of  the  municipalities.  As  with  other  nego- 
tiable paper,  mere  suspicion  that  there  may  be  a  defect  of  title  in  its  holder,  or 
knowledge  of  circumstances  which  would  excite  suspicion  as  to  his  title  in  the 
mind  of  a  prudent  man,  is  not  sufficient  to  impair  the  title  of  the  purchaser. 
That  result  will  only  follow  where  there  has  been  bad  faith  on  his  part.  Such 
is  the  decision  of  this  court,  and  substantially  its  language,  in  the  case  of  Mur- 
ray V,  Lardner,  reported  in  the  2d  of  Wallace  (110;  §§  1340-42,  supra)^  where  " 
the  leading  authorities  on  the  subject  are  considered. 

The  interest  stipulated  was  a  mere  incident  of  the  debt.  The  holder  of  the 
bond  had  his  option  to  insist  upon  its  payment  when  due,  or  to  allow  it  to  run 
until  the  maturity  of  the  bond ;  that  is,  until  the  principal  was  payable.  Many 
.  causes  may  have  existed  for  a  failure  to  meet  the  interest  as  it  matured,  entirely 
independent  of  the  question  of  the  validity  of  the  bonds  in  their  inception. 
The  payment  of  previous  instalments  of  interest  would  seem  to  suggest  that 
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only  causes  of  a  temporary  nature  had  prevented  their  continued  payment.  If 
no  instalment  had  been  paid,  and  several  were  past  due,  there  might  have  been 
greater  reason  for  hesitation  on  the  part  of  the  purchaser  to.  take  the  paper, 
and  suspicions  might  have  been  excited  that  something  was  wrong  in  issuing  it. 
All  that  we  now  decide  is,  that  the  simple  fact  that  an  instalment  of  interest  is 
overdue  and  unpaid,  disconnected  from  other  facts,  is  not  sufficient  to  affect  the 
position  of  one  taking  the  bonds  and  subsequent  coupons  before  their  maturity 
for  value  as  a  honafide  purchaser.  National  Bank  of  North  America  v,  Kirby, 
108  Mass.,  497.  To  hold  otherwise  would  throw  discredit  upon  a  large  class  of 
securities  issued  by  municipal  and  private  corporations,  having  years  to  run,, 
with  interest  payable  annually  or  semi-annually.  Temporary  financial  pressure, 
the  falling  oflf  of  expected  revenues  or  income,  and  many  other  causes  having 
no  connection  with  the  original  validity  of  such  instruments,  have  heretofore, 
in  many  instances,  prevented  a  punctual  payment  of  every  instalment  of  inter- 
est on  them  as  it  matured ;  and  similar  causes  may  be  expected  to  prevent  a 
punctual  payment  of  interest  in  many  instances  hereafter.  To  hold  that  a 
failure  to  meet  the  interest  as  it  matures  renders  them,  though  they  may  have 
years  to  run,  and  all  subsequent  coupons  dishonored  paper,  subject  to  all 
defenses  good  against  the  original  holders,  would  greatly  impair  the  currency 
and  credit  of  such  securities  and  correspondingly  diminish  their  value..  We  are 
of  opinion,  therefore,  that  Clark  took  the  two  bonds  in  suit  and  the  subse- 
quently maturing  coupons  as  a  hona  fide  purchaser,  and  as  such  was  entitled  to 
recover  upon  them,  whatever  may  have  been  their  original  infirmity.  The 
plaintiff  Cromwell  succeeded,  by  his  purchase  from  Clark,  to  all  Clark's  rights, 
and  can  enforce  them  to  the  same  extent.  Nor  does  it  matter  whether,  in  the 
previous  action  against  the  county  by  Smith,  who  represented  him,  he  was  in- 
formed of  the  invalidity  of  the  bonds  as  against  the  county,  and  knew,  when 
he  purchased,  the  circumstances  attending  their  issue,  or  whether  he  was  made 
acquainted  with  them  in  any  other  way.  The  rule  has  been  too  long  settled 
to  be  questioned  now,  that,  whenever  negotiable  paper  has  passed  into  the 
hands  of  a  party  unaffected  by  previous  infirmities,  its  character  as  an  available 
security  is  established,  and  its  holder  can  transfer  it  to  others  with  a  like  im- 
munity. His  own  title  and  right  would  be  impaired  if  any  restrictions  were 
placed  upon  his  power  of  disposition.  This  doctrine,  as  well  as  the  one  which 
protects  the  purchaser  without  notice,  says  Story,  ''is  indispensable  to  the  se- 
curity and  circulation  of  negotiable  instruments,  and  it  is  founded  on  the  most 
comprehensive  and  liberal  principles  of  public  policy."  Story,  Prom.  Notes, 
sec.  191.  The  only  exceptions  to  this  doctrine  are  those  where  the  paper  is  ab- 
solutely void,  as  when  issued  by  parties  having  no  authority  to  contract,  or  its 
circulation  is  forbidden  by  law  from  the  illegality  of  its  consideration,  as  when 
made  upon  a  gambling  or  usurious  transaction. 

§  1469.  A  purchaser  of  ^legotiahle  securities  from  a  hona  fide  holder  for  value 
"before  maturity  takes  tlvern  freed  from  all  infirmities  in  their  origin^  though  he 
w,ay  not  have  paid  fuU  value. 

The  plaintiff,  therefore,  holds  the  bonds  and  the  subsequent  coupons  as  his 
vendor  held  them,— freed  from  all  infirmities  attending  their  original  issue. 
Nor  is  he  limited  in  his  recovery  upon  them  or  upon  the  other  two  bonds,  as 
contended  by  counsel  fbr  the  county,  to  the  amount  he  paid  his  vendor.  Clark 
had  given  full  value  for  those  he  purchased,  and  could  have  recovered  their 
amount  from  the  county,  and  his  right  passed  to  his  vendee.  But,  independ- 
ently of  the  fact*  of  such  full  payment,  we  are  of  opinion  that  a  purchaser  of  a 
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negotiable  security  before  maturity,  in  cases  where  he  is  not  personally  charge- 
able with  fraud,  is  entitled  to  recover  its  full  amount  against  its  maker,  though 
be  may  have  paid  less  than  its  par  value,  whatever  may  have  been  its  original 
infirmity.  We  are  aware  of  numerous  decisions  in  conflict  with  this  view  of 
the  law,  but  we  think  the  sounder  rule,  and  the  one  in  consonance  with  the 
common  understanding  and  usage  of  commerce,  is  that  the  purchaser,  at  what- 
ever price,  takes  the  benefit  of  the  entire  obligation  of  the  maker.  Public  se- 
curities and  those  of  private  cqrporations  are  constantly  fluctuating  in  price  in 
the  market,  one  day  being  above  par  and  the  next  below  it,  and  often  passing 
within  short  periods  from  one-half  of  their  nominal  to  their  full  value.  Indeed, 
all  sales  of  such  securities  are  made  with  reference  to  prices  current  in  the 
market,  and  not  with  reference  to  their  par  value.  It  would  introduce,  there- 
fore, inconceivable  confusion  if  bona  fide  purchasers  in  the  markets  were  re- 
stricted in  their  claims  upon  such  securities  to  the  sums  they  had  paid  for  them. 
This  rule  in  no  respect  impinges  upon  the  doctrine  that  one  who  makes  only  a 
loan  upon  such  paper  or  takes  it  as  collateral  security  for  a  precedent  debt  may 
be  limited  in  his  recovery  to  the  amount  advanced  or  secured.  Stoddard  v.  Kim- 
ball, 6  Cush.  (Mass.),  469 ;  Allaire  v.  Hartshorne,  1  Zab.,  665 ;  Williams  v.  Smith, 
2  Hill  (N.  Y.),  301 ;  Chicopee  Bank  v.  Chapin,  8  Met.  (Mass.),  40;  Lay  -w.  Wiss- 
raan,  36  la.,  305. 

§  1470.  The  law  of  interest  on  bonds  and  coupons  after  maturity  and  after 
judgment. 

The  only  questions  remaining  which  we  deem  of  sufficient  importance  to  re- 
quire consideration  relate  to  the  interest  which  the  bonds  and  coupons  in  suit 
shall  draw  after  their  maturity  and  the  interest  which  the  judgment  shall  bear. 
The  statute  of  Iowa  on  this  subject  provides  that  the  rate  of  interest  shall  be 
six  per  cent,  a  year  on  money  due  by  express  contract  unless  a  different  rate 
be  stipulated,  and  on  judgments  and  decrees  for  the  payment  of  money  in  such 
cases,  but  that  parties  may  agree  in  writing  for  any  rate  of  interest  not  exceed- 
ing ten  per  cent,  a  year,  and  that  any  judgment  or  decree  thereon  shall  draw 
the  rate  of  interest  expressed  in  the  contract.  The  bonds,  by  their  terms,  as 
already  stated,  bear  interest  at  the  rate  of  ten  per  cent,  until  maturity.  The 
plaintifiF  claims  that  they  should  draw  the  same  rate  of  interest  after  maturity, 
and  that,  under  the  statute  of  Iowa,  the  judgment  should  also  bear  ten  per  cent, 
interest.  The  court  below  allowed  only  seven  per  cent,  on  the  bonds  after 
maturity,  that  being  the  rate  in  New  York,  where  the  bonds  are  payable,  and 
only  six  per  cent,  on  the  judgment.  In  this  ruling,  we  think  the  court  erred. 
By  the  settled  law  of  Iowa,  as  established  by  repeated  decisions  of  her  highest 
court,  contracts  drawing  a  specified  rate  of  interest  before  maturity  draw  the 
same  rate  of  interest  afterwards.  Hand  v.  Armstrong,  18  la.,  324;  Lucas  v. 
Pickel,  20  id.,  490.  A  like  decision  has  been  made  in  several  of  the  states  upon 
similar  statutes.  Brannon  v,  Ilursell,  112  Mass.,  63;  Marietta  Iron  Works  v. 
Lottimer.  25  Ohio  St.,  621;  Monett  v.  Sturges,  id.,  384;  Kilgore  v.  Powers,  5 
Blackf.  (ind.),  22;  Phinney  v.  Baldwin,  16  III,  108;  Etnyre  v.  McDaniel,  28 
id.,  201 ;  Spencer  v.  Maxfield,  16  Wis.,  178,  541 ;  Pruyn  v.  City  of  Milwaukee, 
18  id.,  867;  Kohler  v.  Smith,  2  Cal.,  597;  McLane  v,  Abrams,  2  Nev.,  199; 
Hopkins  t>.  Crittenden,  10  Tex.,  189.  There  are,  however,  conflicting  decis- 
ions; but  the  preponderance  of  opinion  is  in  favor  of  the  doctrine  that  the 
stipulated  rate  of  interest  attends  the  contract  until  it  is  merged  in  the  judg- 
ment.    Pearce  v.  Hennessey,  10  R.  I.,  223;  Lash  v,  Lambert,  15  Minn.,  416; 
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Searle  v.  Adams,  3  Kan.,  515;  Kit<jheii  v.  Branch  Bank  at  Mobile,  14  Ala., 
233.  The  statutory  rate  of  six  per  cent,  in  Iowa  only  applies  in  the  absence  of 
a  different  stipulated  rate.  As  the  judgment  in  case  of  a  stipulated  interest  in 
the  contract  must  bear  the  same  rate,  it  could  not  have  been  intended  that  a 
different  rate  should  be  allowed  between  the  maturity  of  the  contract  and  the 
entry  of  the  judgment. 

The  case  of  Brewster  v.  Wakefield,  22  How.,  118,  is  cited  against  this  view. 
That  case  came  from  a  territorial  court,  and  arose  under  a  statute  which  allowed 
parties  to  agree  upon  any  rate  of  interest,  however  exorbitant,  and  only  pre- 
scribed seven  per  cent,  in  the  absence  of  such  agreement.  This  court,  bound 
by  no  adjudication  of  the  territorial  court,  and  looking  with  disfavor  upon  the 
devouring  character  of  the  interest  stipulated  in  that  case,  gave  a  strict  con- 
struction to  the  contract  of  the  parties.  "  The  law  of  Minnesota  "  (then  a  ter- 
ritory), said  the  court,  "  has  fixed  seven  per  cent,  per  annum  as  a  reasonable  and 
fair  compensation  for  the  use  of  money ;  and  when  a  party  desires  to  extort, 
from  the  necessities  of  a  borrower,  more  than  three  times  as  much  as  the  legis- 
lature deems  reasonable  and  just,  he  must  take  care  that  the  contract  is  so 
written  in  plain  and  unambiguous  terms;  for  with  such  a  claim  he  must  stand 
on  his  bond."  The  statute  of  Iowa  only  allows  the  parties  by  their  agreement 
to  stipulate  for  interest  up  to  ten  per  cent,  a  year, —  a  rate  which  has  not 
been  deemed  extravagant  or  unreasonable  in  any  of  the  states  lying  west  of  the 
Mississippi.  Be  that  as  it  may,  the  question  is  one  of  local  law  under  a  statute 
of  a  state,  and  the  construction. given  by  its  tribunals  should  conclude  us. 

§  1 47  !•  The  rate  of  interest  where  the  contract  is  made  in  one  state  and  pay- 
able  in  anothe?*. 

The  position  of  counsel,  that  because  the  rate  of  interest  in  New  York,  where 
the  bonds  were  payable,  is  only  seven  per  cent.,  the  bonds  can  only  draw  that 
rate  after  maturity,  is  not  tenable.  When  the  rate  of  interest  at  the  place  of 
contract  differs  from  the  rate  at  the  place  of  payment,  the  parties  may  contract 
for  either  rate,  and  the  contract  will  govern.  Miller  v.  Tiffany,  1  Wall.,  298; 
Depeau  v.  Humphreys,  8  Mart.  (La.),  1;  Chapman  v.  Robertson,  6  Paige  (N.T.), 
627,  634;  Peck  v.  Mayo,  14  Vt.,  33 ;  Butters  v.  Olds,  11  la.,  1.  The  bonds  were 
made  w^ith  reference  to  the  law  of  Iowa  as  to  interest,  and  not  to  that  of  'New 
York,  where  interest  above  seven  per  cent,  is  deemed  usurious  and  avoids  the 
whole  contract.  The  obligor  is  a  municipal  corporation  of  Iowa,  the  bonds  were 
deliverable  in  that  state,  and  proceedings  to  enforce  their  payment  could  only 
be  had  in  courts  sitting  there.  With  reference  to  interest  on  the  coupons  after 
their  maturity,  that  can  be  allowed  only  at  the  rate  of  six  per  cent,  under  the 
law  of  Iowa.  See,  as  to  coupons  drawing  interest,  Aurora  City  v.  West,  7 
Wall.,  82. 

It  follows,  from  the  views  expressed,  that  the  plaintiff  was  entitled  to  judg- 
ment for  the  amount  of  the  four  bonds  and  the  coupons  in  suit,  with  interest 
on  the  bonds  after  maturity  until  judgment  at  the  rate  of  ten  per  cent,  a  year, 
and  with  interest  oh  the  coupons  after  their  maturity  until  judgment  at  the 
rate  of  six  per  cent,  a  year;  and  that  the  judgment  should  draw  interest  at  the 
rate  of  ten  per  cent,  a  year  upon  the  amount  found  due  on  the  bonds,  and  at 
the  rate  of  six  per  cent,  a  year  upon  the  amount  found  due  on  the  coupons,  in- 
cluding the  costs  of  the  action.  The  judgment  of  the  circuit  court  must,  there- 
fore, be  reversed,  and  the  cause  remanded  with  directions  to  enter  a  judgment 
for  the  plaintiff  in  conformity  with  this  opinion ;  and  it  is  so  ordered. 
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§  1472.  In  general. —  The  possession  of  a  negotiable  bond  is  strong  prima  facie  evidence 
of  just  title,  and,  in  ordinary  cases,  throws  upon  the  party  questioning  it  the  burden  of  show- 
ing that  it  is  not  bona  fide;  that  the  holder  had  notice  of  some  vice  or  defect  which  vitiates 
the  title.    North  Carolina  R.  Go.  v.  Drew,  3  Woods,  691. 

§  1478.  There  being  satisfactory  evidence,  in  an  action  on  bonds,  that  the  holder  is  a  bona 
fide  holder,  and  no  evidence  to  the  contrary,  the  court  may  refuse  to  let  the  question  go  to 
the  jury.    Phelps  v.  Lewiston,*  15  Blatch.,  131. 

§  1474.  Where  a  master  has  authority  to  determine  who  are  the  bona  fide  holders  of  bonds 
of  a  county,  parties  presenting  themselves  with  the  bonds  of  the  county,  and  stating  that 
they  are  holders  in  good  faith,  are  entitled  to  the  presumption  of  bona  fides  in  their  favor, 
and  will  be  held  to  be  holders  in  good  faith  in  the  absence  of  proof  to  the  contrary.  Kenni- 
cott  r.  The  Supervisors,*  6  Biss.,  138.     (Reversed.    See  §§  1458-64.) 

§  1475.  Holder  for  valae. —  A  railroad  company  delivered  bonds  issued  by  it  to  a  contractor 
for  the  construction  of  its  road,  in  payment  of  work  done  and  to  be  done  by  him,  and  to 
enable  him  to  complete  his  contract.  The  bonds,  by  the  assent  of  the  contractor  and  the  rail- 
road company,  were  transferred  to  a  rolling  mill  as  a  pledge  to  secure  payment  for  iron  fur- 
nished for  the  railroad  by  the  rolling  mill,  for  which  it  held  the  contractor's  notes.  Hdd^ 
the  rolling  mill  was  a  holder  for  value.    Allen  v.  Dallas,  etc.,  R.  Co.,  8  Woods,  816. 

§  1476.  A.  was  a  creditor  of  a  railroad  company  in  a  certain  amount,  for  which  he  held  its 
obligation,  secured  by  a  mortgage  on  its  road  and  property.  To  procure  the  release  of  this 
mortgage  the  company  pledged  him  a  number  of  its  bonds  as  collateral  security  for  the  pay- 
ment of  his  claim.  The  bonds  were  subsequently  sold  in  confonnity  with  the  contract  of 
pledge,  and  A.  bought  them  in.    Heid^  that  he  was  a  holder  for  value.    Ibid. 

§  1477.  The  purchaser  from  a  bona  fide  holder  of  municipal  bonds  succeeds  to  all  the  rights 
of  his  assignor  independent  of  his  own  good  faith.  One  who  receives  bonds  in  payment  of 
an  antecedent  debt  is  a  purchaser  for  value.    Foote  v.  Hancock,*  15  Blatch.,  848. 

§  1478.  Negotiability. —  An  instrument,  to  be  negotiable,  need  not,  in  terms,  be  made  jmy- 
able  to  bearer  or  order;  other  equivalent  expressions  will  be  sufficient  Thus  municipal 
bonds,  payable  to  a  railroad  company  or  to  the  holder,  '*  if  the  bond  is  transferred  by  the 
signature  of  the  president  of  the  company,"  are,  in  effect,  payable  to  the  company  or  order, 
And  are  negotiable.    County  of  WUson  v.  National  Bank,  13  Otto,  770  (§§  1044-1048). 

§  1479.  Bonds  which  recite  on  their  face  that  they  are  convertible  into  bonds  thereafter 
to  be  issued  contingently  are  not  negotiable ;  and  where  they  purport  to  be  issued  on  condi- 
tion that  the  roa^  be  built  to  a  certain  point,  if  the  road  is  not  built  the  consideration  fails, 
And  the  bonds  and  coupons  constitute  no  legal  obligation  to  pay.  Merriwether  v.  Saline 
County,*  5  DiU.,  265. 

§  1480.  A  holder  of  commercial  paper  is  presumed  to  have  tcUcen  it  before  maturity  for  a 
valuable  consideration,  and  without  notice  of  any  objection  to  which  it  was  liable.  San 
Antonio  v.  Mehaffy,*  6  Otto,  812. 

§  1481.  The  common  law  rule  that  the  purchaser  of  a  chattel  acquires  no  better  title  than 
his  vendor  possessed  has  no  application  to  negotiable  paper.  Nothing  but  bad  faith  can  inval- 
idate the  title  of  the  purchaser  of  such  paper;  and  this  rule  applies  to  negotiable  municipal 
bonds.    Johnson  v,  Lewis,*  2  McC,  479. 

§  1482.  In  Illinois,  bonds  payable  to  a  person  named  or  bearer  pass  by  delivery.  And  it  is 
held  that,  where  a  statute  is  passed  after  bonds  are  made,  making  such  bonds  negotiable  by 
delivery,  such  statute  will  apply  to  actions  commenced  after  it  took  effect.  Roberts  v.  BoUes, 
11  Otto,  119  (^§  lOOe-1009). 

§  1488.  The  bonds  of  an  individual,  issued  under  his  seal,  made  payable  to  a  certain  person 
named  or  bearer,  are  negotiable  paper,  and  not  specialties,  so  as  to  make  them  subject  to 
equities  in  the  hands  of  an  assignee.    In  re  Leland,  6  Ben.,  175. 

§  1484.  In  Virginia  the  assignee  of  a  chose  in  action,  bringing  suit  in  his  own  name,  by  ex- 
press statute  sues  subject  to  all  equities  which  the  defendant  had  against  the  assignor  before 
notice  of  the  assignment.  A  county  of  that  state  issued  its  bonds  in  payment  of  a  subscrip- 
tion to  the  stock  of  a  railroad,  payable  to  the  company  ^'or  its  assignees."  Held,  that  the 
bonds  were  not  negotiable.     Cronin  v,  Patrick  Co.,*  4  Hughes,  524. 

§  1485.  The  indorsement  by  a  railroad  company  of  a  negotiable  municipal  bond  renders  the 
company  liable  as  indorser,  although  the  bond  has  twenty  y^ars  to  run.  Bonner  v.  City  of 
New  Orleans,*  2  Woods,  185. 

g  I486.  It  is  sufficient  to  charge  the  indorser  on  such  bond  that  notice  was  served  at  the 
principal  office  of  the  indorser  during  the  day  following  the  day  of  demand.  It  need  not  be 
served  during  business  hours.     Ibid. 

g  1487.  The  bond  of  a  railroad  company,  made  payable  in  blank,  no  payee  being  inserted, 
when  delivered  to  a  holder,  is  held  to  be  intended  by  the  company  as  a  negotiable  security 
payable  to  the  holder  as  bearer ;  and  therefore  the  holder  may  negotiate  it  by  inserting  tho 

779 


§gl4SS-15a8.  BONDS  — CORPORA.TE  SECURITIES. 

name  of  another  in  the  blank,  and  the  latter  may  maint^n  his  action  against  the  company. 
White  V.  Vermont  &  Mass.  Railroad  Co.,*  21  How.,  575. 

§  1488.  The  seven-thirty  notes  of  the  United  States,  payable  to  the  order  of ,  were* 

without  the  blanks  being  HUed  up,  payable  to  bearer,  and  the  writing  of  anything  on  the  back 
of  the  notes,  with  the  blanks  not  fiUed,  did  not  amount  to  an  indorsement  in  the  sense  of  the 
law  merchant,  so  as  to  restrict  their  negotiability  by  delivery.  United  States  v,  Vennilye,* 
10  Blatch.,  287. 

§  1489.  And  the  doctrine  that  the  purchaser  of  an  overdue  note  takes  it  subject  to  defenses, 
and  acquires  only  the  title  of  his  vendor,  applied  to  such  securities.     Ibid, 

§  1490.  And  where  such  notes  were  stolen,  and  negotiated  after  maturity,  the  purchaser 
aoquii*ed  no  title ;  and  the  fact  that  notes  of  the  description  continued  to  be  bought  and  sold 
was  not  material.    Ibid, 

g  1491.  Proof  of  bad  faith. —  Transcripts  from  the  records  of  a  county  court,  purporting 
to  contain  evidence  of  irregularity  in  the  issue  of  county  bonds,  when  offered  in  evidence 
without  connection  with  any  other  evidence,  for  the  purpose  of  establishing  mala  fides  or 
notice  of  defects  on  the  part  of  the  plaintiff  in  an  action  on  the  bonds,  are  rightly  excluded. 
Chambers  County  t?.  Clews,  21  Wall.,  317. 

§  1493.  Private  correspondence  between  third  p{ui;ies  cannot  affect  the  bona  fide8  of  hold- 
ers of  bonds  who  had  no  connection  with  such  correspondence.  Kennicott  v.  The  Super- 
visors.* 6  Biss.,  138.    Reversed  in  16  Wall..  452  (§§  1458-64). 

§  1498.  Where  the  only  evidence  on  the  subject  was  the  deposition  of  the  holder  of  railroad 
bonds,  tliat  he  took  them  on  a  settlement  with  his  bankers,  in  absolute  payment  of  money 
due  him,  at  seventy-five  cents  on  the  dollar,  and  had  no  notice  of  any  defect  in  the  title  of 
his  vendor,  held,  that  this  established  that  he  was  a  bona  fide  holder.  Howell  v.  Western  B. 
Co.,  4  Otto,  463. 

§  1494.  Stolen  bonds. —  The  bonds  of  a  railroad  company,  payable  to  bearer,  with  interest 
coupons  attached,  were  stolen  from  the  state  of  Virginia,  which  held  them  in  exchange  for 
bonds  of  the  state  delivered  to  the  railroad  company.  They  were  sold  for  value  to  certain 
bankers,  wlio  had  no  knowledge  of  the  theft,  nor  was  there  any  circumstance  attending  their 
purchase  tending  to  put  the  bankers  on  inquiry,  except  tliat  they  purchased  of  a  stranger, 
and  eight  coupons  were  overdue.  The  bankers  were  held  entitled  to  recover  against  the  com- 
pany, except  as  to  the  overdue  coupons.  Gilbough  v,  Norfolk  &  Petersburg  R'y  Co.,  1 
Hughes.  410. 

§  1495.  Recitals. — Where  bonds  purport  on  their  face  to  have  been  issued  in  pursuance  of 
law,  the  holder  is  not  required  to  inquire  as  to  the  regularity  of  their  issue.  Davis  v.  Ken- 
dallville,*  5  Biss.,  280;  Marcy  v.  Township  of  Oswego,*  2  Otto,  637;  Lynde  v.  The  County,  l^ 
WaU.,  6  (§§  1051-55);  Miller  v.  Town  of  Berlin,*  13  Blatch.,  245;  MUner  v.  City  of  Pensacola,* 
2  Woods,  632;  Wahiut  v.  Wade,*  13  Otto,  683;  Marshal  v.  Elgin,*  3  McC,  35. 

§  1496.  A  city  is  estopped  by  the  recital  on  the  face  of  a  bond  to  deny  its  verity.  A  bona 
fide  purchaser  has  a  right  to  regard  the  recital  as  true,  and  is  not  bound  to  look  further.  San 
Antonio  v.  Mehaffy,*  6  Otto,  812. 

%  1497.  An  innocent  holder  is  not  required  to  look  beyond  the  authority  and  recital  in  the 
bond  to  see  whether  formalities  of  any  kind,  embracing  the  question  as  to  the  subscription, 
have  been  complied  with.    Pollard  v.  Pleasant  Hill,*  3  Dill.,  195. 

§  1498.  Thus,  where  the  law  authorized  the  issue  of  bonds  to  a  road  to  aid  in  building  & 
branch  of  that  road,  bonds  issued  to  the  branch  by  name  were  held  valid  in  the  hands  of  an 
innocent  holder.  Ibid,;  County  of  Cass  v.  Jordan,*  5  Otto,  373;  Jordan  v,  Cass  Co.,  8  Dill.^ 
245. 

g  1499.  Where  bonds  purport  to  have  been  issued  for  the  purpose  authorized  by  law,  it  can- 
not be  shown,  as  against  a  bona  fide  holder,  that  they  were  issued  for  another  and  illegal 
purpose.    Pollard  v.  Pleasant  Hill,*  3  Dill.,  195. 

§  loOO.  Purchasers  of  municipal  bonds  are  charged  with  knowledge  of  the  facts  recited 
therein.    Jarrolt  v,  Moberly,*  5  Dill.,  253. 

§  1501.  Where  bonds  do  not  contain  recitals  as  to  the  authority  under  \^hich  they  were 
issued,  the  burden  is  on  the  holder  to  show  that  they  were  issued  pursuant  to  law.  Hopper 
V.  Town  of  Covington.*  8  Fed.  R.,  777. 

§  1502.  In  the  absence  of  recitals  it  seems  there  is  no  presumption  in  favor  of  a  bona  fide 
holder  that  the  bonds  were  issued  in  compliance  with  a  constitutional  provision  limiting  the 
indebtedness  of  the  municipality.    Buchanan  v,  Litchfield,  12  Otto,  278  (§§  1232-36). 

§  1508.  Negotiable  municipal  bonds  payable  out  of  the  state  or  to  bearer,  if  their  issue  is 
authorized  by  law.  are  unimpeachable  in  the  hands  of  bona  fide  holders  for  value.  If  the  act 
authorizing  such  issue  imposes  conditions  which  the  bonds  recite  upon  their  face  to  have  been 
fulfilled,  the  county  is  estopped  to  deny  the  performance  of  the  conditions.  Woodward  t. 
Board  of  Supervisors  of  Calhoun  Co.,*  2  Cent.  L.  J.,  398. 
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§  1504.  Where  the  ordinance  under  which  city  bonds  were  issued  recites  that  the  needed 
election  was  duly  had,  etc.,  in  a  suit  on  the  bonds  the  city  is  estopped  to  deny  that  the  voters 
were  duly  sworn.  A  recital  in  the  ordinance  is  held  to  have  the  same  effect  as  a  recital  on  the 
face  of  the  bond.    Gause  v.  City  of  ClarksviUe,  1  McC,  78  (§§  1264-68). 

§  1505.  Where  the  recitals  on  the  face  of  a  bond  show  that  its  issue  was  unauthorized,  it  is 
void  even  in  the  hands  of  a  banajide  holder  for  value.  Harshman  v.  Bates  CJounty,  2  Otto, 
m9  (§§  809,  900). 

§  1506.  Where  the  mayor  and  recorder  of  a  city  issue  its  negotiable  bonds,  reciting  a  com- 
pliance with  the  law,  it  is  too  late  to  maintain  in  defense  that  the  mayor  and  recorder  acted 
without  authority,  when  the  city  is  sued  on  the  bonds  by  a  bona  flde  holder.  Larned  v,  Bur- 
lington,* 4  Wall.,  275. 

§  1507.  Where  a  county  has  authority  to  issue  bonds  of  a  certain  description,  and  bonds  are 
issued  reciting  on  their  face  that  they  are  issued  pursuant  to  such  authority,  a  bona  flde 
holder  is  not  obliged  to  inquire  whether  the  county  has  issued  more  bonds  than  it  was  author- 
ized to  do.     County  of  Moultrie  v.  Fairfield,  15  Otto,  870  (§§  898-896). 

§  1508.  Where  bonds  issued  by  a  county  recite  upon  their  face  that  they  were  issued  on  a 
subscription  made  at  a  certain  time  under  authority  which  existed  at  that  time  for  the  mak- 
ing of  such  subscription,  the  county  is  estopped,  as  against  an  innocent  purchaser,  to  set  up 
that  the  subscription  was  not  made  till  a  later  date,  when  authority  to  make  it  had  expired. 
County  of  Moultrie  t?.  Rockingham  Ten-Cent  Savings  Bank,  2  Otto,  631  (g§  872-875). 

§  1509.  The  recital  in  county  bonds,  that  the  subscription  on  which  they  were  issued  was 
made  pursuant  to  the  orders  of  a  board  which  had  authority  to  make  the  subscription  and 
issue  the  bonds,  is  conclusive  against  the  county,  that  the  prescribed  preliminaries  to  the  sub- 
scription have  been  observed  in  an  action  by  a  bona  flde  holder.  County  of  Clay  v.  Society 
for  Savings,  14  Otto,  579  (§S  1019-28). 

§  1510.  Where  a  county  court  has  power  to  subscribe  to  stock  in  a  railroad  and  issue  bonds 
of  the  county  therefor,  and  the  bonds  issued  under  such  authority  recite  a  valid  subscription, 
a  hofutflde  holder  for  value  can  recover  thereon  notwithstanding  irregularities  in  the  issue,  of 
which  he  has  no  actual  notice.    Nicolay  v,  St.  Clair  County,*  3  Dill.,  163. 

g  1511.  Abonaflde  holder  of  county  bonds,  which  by  their  recitals  import  a  compliance  with 
law,  is  not  chargeable  with  notice  of  the  contents  of  record  of  the  county  court  which 
issued  the  bonds.  Thus,  where  the  bonds  recite  a  subscription  to  the  stock  of  the  A.  company, 
he  is  not  chargeable  with  constructive  notice  that  the  subscription  was  in  fact  made  to  the 
stock  of  the  B.  company,  as  is  disclosed  by  the  record.    Ibid, 

g  1512.  Where  bonds  of  a  county,  issued  under  authority  of  law,  contain  recitals  that 
their  issue  was  duly  authorized  by  a  vote  of  the  people  of  the  county,  and  that  the  result  of 
such  election  was  entered  upon  the  commissioners*  records  as  required  by  law,  and  the  bonds 
have  been  used  in  building  bridges  in  the  county  —  the  purpose  for  which  they  were  issued, — 
a  purchaser  in  good  faith  may  recover  thereon,  notwithstanding  the  recitals  were  false,  where 
he  took  them  without  knowledge  of  the  infirmity.  Lewis  v.  Board  of  Conunissioners,*  2 
McC,  464. 

g  1518.  Bona  flde  holders  of  municipal  bonds,  which  resite  that  they  were  issued  pursuant 
to  law,  may  recover  thereon,  notwithstanding  the  act  which  allowed  the  commissioners  to 
borrow  only  such  a  sum  as  a  majority  of  the  tax-payers,  representing  a  majority  of  the  taxa- 
ble property,  should  fix  in  writing,  and  which  prohibited  the  exercise  of  such  a  power  unless 
such  consent  should  be  acknowledged  and  recorded,  together  with  a  copy  of  the  assessment 
roll  of  the  town,  in  the  clerk's  ofiBce,  was  almost  totally  disregarded  by  the  commissioners.  It 
is  no  objection  that  the  commissioners  were  not  made  the  judges  of  the  sufficiency  of  the 
tax-payers'  assent,  and  that  they  were  special  agents  of  the  town,  and  did  not  have  general 
I>ower8  to  represent  the  city  in  its  affairs.     Miller  v.  Town  of  Berlin,*  IB  Blatch.,  245. 

§  1514.  Irregularities. —  Questions  of  form  merely,  or  irregularity,  or  fraud,  or  misconduct 
on  the  part  of  the  agents  of  the  town,  cannot  be  considered  in  an  action  by  a  bona  flde  holder 
of  municipal  bonds.    East  Lincoln  v.  Davenport,  4  Otto,  801  (g§  1208-9). 

§  1515.  The  fact  that  the  judges  of  election  were  appointed  by  the  county  court  instead  of 
by  the  board  of  registration  is  an  irregularity  that  cannot  be  urged  against  the  bonds  in  the 
hands  of  an  innocent  holder.     Huidekoper  v.  Buchanan  County,*  8  Dill.,  175. 

g  1516.  A  bona  flde  holder  of  bonds  is  not  required  to  inquire  into  the  regularity  of  the 
election — whether  the  registration  laws  were  properly  observed.  Judson  v.  City  of  Platts- 
burg.*  8  Dill.,  181. 

§1517.  A  party  taking  municipal  bonds  in  good  faith  has  a  right  to  presume  that  if  the 
public  agents  issuing  them  had  legal  authority  to  act,  they  had  fully  complied  with  the  re- 
quirements of  that  authority ;  and  in  an  action  thereon  the  municipality  cannot  be  heard  to 
object  to  the  regularity  of  its  own  proceedings.  Meyer  v.  City  of  Muscatine,  1  Wall.,  384 
(5$§  931-925). 
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§  1518.  Where  bonds  are  issued  by  the  agents  of  a  county,  negotiable  in  form,  such  agents 
being  legislatively  authorized,  and  the  bonds  on  their  face  do  not  show  non-compliance  with 
conditions  precedent,  and  no  steps  have  been  taken  by  the  county  authorities  to  prevent  the 
irregular  issue  of  its  bonds,  the  county  is  estopped  from  objecting  to  the  irregularity  of  the 
issue  as  against  holders  in  good  faith.    Cronin  v,  Patrick  Co.,*  4  Hughes,  524. 

§  1519.  Bonds  were  issued  by  order  of  the  county  court,  and  were  signed  by  the  presiding 
justice  and  sealed  with  the  seal  of  the  county.  The  deputy  clerk  also  signed  the  clerk's  name, 
with  the  knowledge  of  the  presiding  justice.  These  bonds,  not  meeting  with  favor,  they 
were  taken  up  and  destroyed,  and  new  bonds  issued,  corresponding  in  style  and  date  with  the 
old  ones.  The  old  clerk  being  then  out  of  office,  his  name  was  signed  by  the  deputy,  who  had 
become  the  clerk,  the  signatures  on  the  coupons  being  lithographed.  The  statute  made  no 
provision  as  to  the  mode  of  executing  the  bonds.  The  county  paid  interest  on  the  new  bonds, 
and  received  and  retained  a  certificate  of  stock.  The  agent  of  the  county  participated  in  all 
the  proceedings.  Held,  that  the  bonds  were  valid  in  the  hands  of  a  bona  fide  holder.  Mc- 
Kee  V,  Vernon  County,*  3  Dill,  210. 

g  1520.  The  city  of  Fort  Scott  passed  an  ordinance  for  the  issue  of  its  bonds  to  a  certain 
railroad  upon  several  conditions.  It  afterwards  passed  a  second  ordinance  reciting  the  fir&t, 
and  that  the  proposition  subraitteid  under  the  first  ordinance  had  received  the  requisite  ma- 
jority, and  that  the  conditions  and  requirements  had  been  complied  with,  and  ordaining  that 
the  city  issue  bonds  in  a  certain  amount.  The  court  held  that  the  plaintiff,  in  an  action  on 
the  bonds,  being  presumed  to  be  a  bona  fide  holder,  no  irregularities  in  their  issue  could  be  set 
up  in  defense.    Keane  v.  Fort  Scott,*  1  Cent.  L.  J.,  140. 

g  1521.  Want  of  powdr.— -  There  can  be  no  bona  fide  holders  without  notice  when  there  is 
no  power  to  issue  the  bonds.  Lewis  v.  City  of  Shreveport,*  8  Woods,  205 ;  Township  of  East 
Oakland  v.  Skinner,  4  Otto,  255  (§§  842-845);  Smith  v.  Town  of  Ontario,*  15  Blatch.,  367; 
County  of  Dallas  v.  MacKenzie,  4  Otto.,  663. 

§  1522.  Where  a  municipal  corporation  issues  negotiable  bonds  without  legislative  au- 
thority, there  can  be  no  estoppel,  arising  from  the  acts  of  the  city  council,  or  its  resolutions, 
or  the  negotiable  form  of  the  bonds,  or  recitals  contained  in  the  bonds,  which  will  prevent 
inquiry  into  the  authority  of  the  city  to  issue  them.  Nor  will  the  plea  that  the  plaintiffs  are 
bona  fide  holders  avail,  where  the  defense  is  want  of  power  in  the  city  to  issue  the  bonds» 
Chisholm  r.  City  of  Montgomery,*  2  Woods,  584.  • 

§  1523.  Bonds  which  are  not  issued  in  pursuance  of  express  legislatire  authority,  and  in  a 
mode  prescribed  by  it,  possess  none  of  the  qualities  of  commercial  paper.  Hopper  v.  Town. 
of  Covington,*  8  Fed.  R.,  777. 

§  1524.  The  only  defense  available  against  negotiable  bonds  in  the  hands  of  an  innocent 
holder  is  the  want  of  power  to  issue  them.    Huidekoper  v.  Buchanan  County,*  8  DilL,  175. 

§  1525.  There  must  be  a  special  authority  for  the  issue  of  municipal  bonds ;  and  if  the  au- 
thority exists,  a  bona  fide  holder  is  not  ajffected  by  the  omission  of  formtdities  and  cere- 
monies, nor  by  fraud  on  the  part  of  agents  of  the  county ;  also,  where  any  officer  or  tribunal 
is  authorized  to  find  the  existence  of  certain  facts  necessary  to  the  issue  of  bonds,  a  recital  in 
the  bonds  issued  by  such  officer  or  tribunal,  that  such  facts  exist,  is  conclusive  in  favor  of  a 
bona  fide  holder.    Ibid, 

§  1526.  Where  a  corporation  has  power,  under  any  circumstances,  to  issue  negotiable  secu- 
rities, the  bona  fide  holder  has  a  right  to  presume  they  were  issued  under  the  circumstances 
which  give  the  requisite  authority.  Miller  v.  Town  of  Berlin,*  13  Blatch.,  245;  Milner  t;.  City 
of  Pensaoola,*  2  Woods,  682;  San  Antonio  v,  Mehaffy,*  6  Otto,  812. 

§  1527.  Dealers  in  municipal  bonds  are  charged  with  notice  of  the  laws  of  the  state  grant- 
ing power  to  make  the  bonds  they  find  on  the  market.  If  the  power  exists  in  the  municipal- 
ity, the  bona  fide  'holder  is  protected  against  mere  irregularities  in  the  manner  of  its 
execution ;  but  if  there  is  a  want  of  power,  no  legal  liability  can  be  created.  Anthony  r. 
County  of  Jasper,  11  Otto,  698  (§§  1250-54). 

§  1528.  Where  a  county,  having  authority  to  do  so,  issues  bonds,  and  they,  come  into  the 
hands  of  a  bona  fide  holder,  he  is  not  required  to  prove  the  performance  of  any  of  the  requi- 
sites necessary  to  give  them  validity.  The  want  of  such  performance  is  a  matter  of  defense, 
and  the  burden  of  proof  is  on  the  county.  County  of  Clay  v.  Society  for  Savings,  14  Otto,  5T0 
(§§  1019-23). 

§  1529.  The  line  of  a  railroad  was  located  on  the  north  side  of  the  Missoiui  river,  and  only 
counties  through  which  the  railroad  should  run  had  any  authority  to  subscribe  to  the  capital 
stock.  A  county  lying  south  of  the  river  subscribed  and  issued  bonds.  Held,  that  the  bonds^ 
were  void  in  the  hands  of  an  innocent  holder.    Sherrard  v.  Lafayette  County,*  8  Dill.,  286. 

§  1580.  Compliance  with  conditions. —  Where  the  obligation  of  a  municipal  bond  is  made 
upon  the  express  condition,  recited  in  the  bond,  that  the  railroad  in  aid  of  which  it  was  is- 
sued should  be  built  to  a  certain  point,  such  condition  binds  every  holder  of  the  bond  and 
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« 
the  coupons.     And  it  is  not  material  whether  the  coupons  contain  the  condition  or  not,  it 
being  sufficient  that  they  refer  to  the  bond.     If  this  condition  is  broken  the  bonds  are  value- 
less.    Green  v.  Dyersburg.  2  Flip.,  477  {§§  90d-914). 

§  1531.  Where  a  road  was  to  be  completed  by  a  certain  time,  and  the  county  court  ex- 
tended the  time  on  application,  and  before  the  expiration  of  the  extended  time  declared  the 
road  completed  to  its  satisfaction  and  issued  the  bonds,  held^  that  the  county  was  estopped  to 
allege  that  the  road  was  not  completed  within  the  contract.  County  of  Randolph  v.  Post,  3 
Otto,  502  (g§  915-917). 

§  1532.  On  the  foreclosure  of  a  mortgage  on  a  railroad,  including  municipal  bonds  deliv- 
ered to  the  company  in  payment  for  stock,  the  mortgagee  is  not  a  holder  of  the  bonds  in 
^ood  faith,  and  without  notice  of  equities,  between  the  company  and  the  city,  arising  from 
the  failure  on  the  part  of  the  company  to  expend  the  proceeds  of  the  bonds  in  the  construc- 
tion of  the  road  within  the  county  in  which  the  city  is  situated,  as  required  by  the  law  of 
the  state,  the  provisions  of  the  submission  to  the  voters  and  the  specific  agreement  of  the 
company.  The  company  having  done  no  work  at  all  in  the  required  county,  and  having 
never  negotiated  the  bonds  to  raise  funds,  as  they  were  allowed  to  do  by  the  mortgage,  the 
mortgagee  must  take  subject  to  these  equities  of  the  city.  Foote  v.  Mount  Pleasant,*  1  McC, 
101. 

§  lo88.  Granting  the  power  to  issue  municipal  bonds  to  aid  in  building  a  railroad,  it  is  not 
competent  to  show,  as  against  a  bona  fide  holder,  that  the  bonds  were  delivered  by  the  agents 
of  the  town  to  the  officers  of  the  railroad  company  before  any  seals  were  affixed,  and  with 
dates  and  numbers  of  the  bonds  in  blank,  with  the  understanding  that  the  bonds  were  not  to 
be  negotiated  until  certain  conditions  on  the  part  of  the  company  were  fulfilled ;  but  that, 
'  before  these  conditions  were  fulfilled,  the  officers  of  the  company  affixed  seals  to  the  bonds, 
filled  up  the  blanks,  and  negotiated  them.    Phelps  v.  Town  of  Yates,*  16  Blatch.,  192. 

8  1584.  If  a  condition  which  was  unauthorized  by  the  act  under  which  county  bonds  were 
issued  in  aid  of  a  railway  company  were  omitted  to  be  printed  upon  the  bonds,  their  validity 
in  the  hands  of  a  third  party  is  not  impaired,  whether  he  had  notice  of  the  condition  or  not* 
Howard  v,  Crawford  Ck)unty,*  1  Pittsb.  R.,  586. 

§  1535.  Estoppel. — A  board  of  education  issued  bonds  under  a  law  authorizing  school  dis- 
tricts to  issue  bonds,  etc.,  for  the  purpose  of  building  school  houses.  In  a  suit  on  the  bonds, 
Jieldf  that  the  defendant,  in  issuing  the  bonds  signed  by  its  officers  and  sealed  by  its  corporate 
seal,  exercised  the  usual  functions  of  a  corporation,  and  was  estopped  to  deny  its  corporate 
existence.    Bonham  v.  Board  of  Education,*  4  Dill,  156. 

§  1536.  Where  a  corporation  is  authorized  to  issue  bonds,  *'  or  otherwise  pledge  the  faith  of 
the  city,"  it  is  estopped  to  deny  the  validity  of  an  unsealed  promise  to  pay.  The  doctrine  of 
tUtra  vires,  whether  invoked  for  or  against  a  corporation,  is  not  favored  in  law,  and  should 
not  be  applied  where  it  will  defeat  the  ends  of  justice,  if  such  a  result  can  be  avoided.  San 
Antonio  v.  Mehaflfy,*  6  Otto,  812. 

§  1537.  Where  a  county  issues  its  bonds  to  a  railroad  company,  and  they  have  passed  into 
the  hands  of  innocent  holders,  the  county  is  estopped  to  deny  the  corporate  existence  of  the 
company.     Darlington  v.  La  Clede  CJounty,*  4  Dill.,  200. 

§  1538.  Conelastreness  of  acts  of  officers.— -Where  it  is  made  the  duty  of  a  county  judge 
to  pass  upon  a  petition  for  a  subscription  to  a  railroad  company,  and  he  orders  the  subscrip- 
tion and  an  issue  of  bonds,  his  judgment  cannot  be  attacked  in  a  suit  on  the  bonds  by  a  bona 
fide  holder.  Lyons  r.  Munson,*  9  Otto,  684;  S.  C,  9  Otto,  686;  Foote  v.  Hancock,*  15  Blatch., 
843;  Phelps  v.  Lewiston,*  15  Blatch.,  131. 

§  1589.  Where  bonds  were  issued  to  a  railroad  company  pursuant  to  the  provisions  of  its 
charter,  they  were  held  valid  in  the  hands  of  innocent  holders  notwithstanding  they  were  not 
issued  in  compliance  with  a  prior  special  act  applicable  to  the  county.  The  power  being  shown 
to  exist,  the  county  court  was  made  the  judge  as  to  compliance  with  preliminaries,  and  an  in- 
nocent purchaser  had  a  right  to  presume  that  all  preliminary  requirements  had  been  complied 
with.    Burr  v.  Chariton  Ck)unty,»  2  McC,  608. 

§  1540.  Where  a  statute  authorizes  certain  officers  to  issue  bonds  on  the  affidavit  of  the 
assessor  that  the  assent  of  the  voters  has  been  obtained,  it  is  not  incumbent  upon  a  bona  fide 
holder  of  the  bonds  to  prove  that  such  assent  was  obtained.  McCall  v.  Town  of  Hancock,* 
10  Fed.  R.,  8;  Phelps  v.  Lewiston,»  15  Blatch.,  181;  Irwin  v.  Town  of  Ontario,*  18  Blatch., 
259. 

§  1541.  Where  a  vote  is  necessary  to  render  municipal  bonds  valid,  an  innocent  holder  is 
authorized  to  suppose  that  a  vote  was  had.  Where  the  local  or  municipal  officers  are  made 
the  judges  to  decide  whether  antecedent  or  preliminary  steps  or  conditions  have  been  com- 
plied with,  their  decision,  stated  or  implied  in  the  recitals,  is  conclusive  in  favor  of  an  inno- 
cent holder.     Darlington  v.  La  Clede  County,*  4  Dill.,  200. 

g  154S«  The  commissioners  of  a  county  had  authority  to  issue  the  bonds  of  the  county , 
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provided  that  they  should  first  submit  the  question  to  the  voters  of  the  county  and  a  major- 
ity should  be  in  favor  of  the  issue.  Pursuant  to  the  required  submission,  a  vote  was  had  and 
the  vote  canvassed  by  the  commissioners,  a  majority  declared  to  be  in  favor  of  the  issue  and 
the  bonds  issued.  Subsequently  an  additional  return  was  made  from  one  township  which 
was  not  before  the  board  when  the  canvass  was  made.  Had  it  been,  the  result  would  have 
been  different.  Although  the  bonds  contained  no  recitals,  it  was  held  that  the  action  of  the 
commissioners,  in  declaring  the  vote  sufficient  and  issuing  the  bonds,  was  conclusive  as  be- 
tween the  county  and  Innocent  holders.  The  bonds  containing  no  recitals,  purchasers  were 
bound  to  see  to  it  that  the  requisite  vote  was  had,  but  they  were  not  bound  to  go  behind  the 
declaration  of  the  commissioners  that  the  vote  was  sufficient.     Block  v.  Commissioners, 

9  Otto,  686  (§§  1087^38). 

§  1543.  Election. —  Where  it  is  made  the  duty  of  a  certain  officer  to  determine  whether  a 
proper  election  was  held,  and  he  passes  upon  the  question,  makes  the  subscription  and  issues 
bonds,  objections  to  the  regularity  of  the  election  cannot  be  urged  against  a  bona  fide  holder. 
St.  Joseph  Township  v,  Rogers,  16  WaU.,  644  (§§  1674-77). 

§  1544.  Where  bonds  signed  by  the  mayor  and  clerk  of  a  city  recite  that  they  were  issued 
by  virtue  of  a  city  ordinance  passed  on  a  certain  day,  the  city  is  estopped,  as  against  bona  fide 
purchasers  of  the  bonds  for  value,  to  deny  that  action  was  not  taken  on  a  petition  of  two- 
thirds  of  the  freeholders  of  the  city.    Van  Hostrup  v.  Madison  City,  1  Wall.,  291  (§S  1196-97), 

§  1545.  That  bonds,  issued  by  a  municipal  corporation  under  legislative  authority,  were 
issued  upon  an  insufficient  vote  of  the  citizens  of  the  town,  is  no  defense  in  an  action  on  the 
bonds  by  bona  fide  holders.     Milner  v.  City  of  Pensacola,*  2  Woods,  682. 

§  1546.  On  the  8th  of  June  a  town  voted  to  make  a  subscription  to  a  railroad,  and  to  donate 
a  right  of  way.  On  the  18th  of  July  another  meeting  was  held  at  which  the  proceedings  of 
the  previous  meeting  were  rescinded  and  another  donation  voted.  Subsequently  the  legisla- 
ture passed  an  act  ratifying  and  confirming  subscriptions  to  the  road  in  question,  and  espe- 
cially the  proceedings  on  the  8th  of  June.  The  bonds  were  duly  issued,  and  purported  to  be 
issued  pursuant  to  the  election  of  June  8th,  and  in  compliance  with  the  law.  Held,  that  they 
were  valid  in  the  hands  of  bona  fide  holders.  Portsmouth  Savings  Bank  v.  Town  of  Yellow 
Head,*  8  Biss,,  474. 

^  1547.  In  a  suit,  by  a  bona  fide  holder,  on  a  bond  which  recites  upon  its  face  that  it  was 
issued  in  payment  for  subscription  to  the  stock  of  the  Cape  Girardeau  &  State  Line  Rail- 
road Company,  and  authorized  by  a  vote  of  more  than  two-thirds  of  the  voters  of  the  town- 
ship, at  an  election  for  that  purpose  at  a  certain  time,  it  cannot  be  insisted  in  defense  that 
the  subscription  was  not  valid,  and  that,  in  fact,  two-thirds  of  the  voters  of  the  township 
did  not  vote  for  the  subscription.  And  it  makes  no  difference  that  the  requirement  of  a  two- 
thirds  vote  is  a  constitutional  provision.     Westermann  v.  Cape  Girardeau  Co.,*  5  DilL,  112. 

g  1548.  Lis  pendens. —  The  pendency  of  a  suit  is  not  constructive  notice  to  the  purchaser 
of  negotiable  paper  which  is  the  subject  of  such  suit.  Preble  v.  Board  of  Supervisors,*  S 
Biss.,  858. 

§  1549.  It  is  no  defense  to  bonds  in  the  hands  of  an  innocent  holder  that,  in  a  suit  against 
a  former  holder,  such  bonds  had  been  declared  void  and  a  decree  entered  enjoining  their 
negotiation;  but  one  purchasing  with  knowledge  of  the  proceedings  in  such  suit  is  not  an 
innocent  holder,  and  is  entitled  to  no  protection.     Durant  v.  Iowa  County,*  Woolw.,  69. 

%  1550.  Holders  of  negotiable  bonds  are  not  affected  by  the  fact  that  they  purchased  dar- 
ing the  pendency  of  a  suit  in  which  the  law  under  which  they  were  issued  was  held  invalid, 
when  they  were  not  parties  and  had  no  knowledge  of  the  pending  suit.  Marshal  v.  £lgin,* 
8  McC.,  85. 

§  1551.  The  bona  fides  of  a  purchaser  of  municipal  bonds  is  not  affected  by  the  fact  that 
he  purchased  during  the  pendency  of  proceedings  to  restrain  the  further  issue,  transfer  or 
negotiation  of  the  bonds.    Phelps  v.  Lewiston,*  15  Blatch.,  181 ;  County  of  Cass  v,  Gillett,* 

10  Otto,  585. 

§  1552.  Municipal  bonds  were  issued,  in  pursuance  of  law,  by  commissioners  of  a  town  in 
New  York.  After  the  issue  of  the  bonds,  and  their  negotiation,  and  after  the  assessors  had 
levied  a  tax  and,  with  the  proceeds,  paid  interest  on  the  bonds,  the  supreme  court  of  New 
York  issued  a  certiorari  to  the  commissioners  to  review  their  conduct,  and  also  a  certiorari  to 
the  assessors  to  inquire  into  their  acts.  On  the  hearing  on  the  writs  the  supreme  court 
vacated  the  proceedings  of  both  these  bodies  and  the  appointment  of  the  commi^ioners.  On 
appeal  to  the  court  of  appeals,  that  court  reversed  the  judgment  below  so  far  as  it  affected  the 
commissioners,  and  dismissed  the  appeal  as  to  the  assessors,  on  the  ground  tliat  the  judgment 
as  to  them  could  have  no  effect  on  any  future  litigation  as  to  the  bonds,  and  as  the  judgment 
was  harmless  they  would  let  it  stand.  In  an  action  on  the  bonds  by  a  purchaser  in  good  faith 
without  notice  of  these  proceedings,  it  was  held  that  evidence  of  these  proceedings  was 
improper,  as  it  could  not  affect  the  rights  of  the  purchaser.    It  was  also  held  that  evidence  ot 
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like  certiorari  proceedings,  begun  before  the  levy  of  the  tax  by  the  assessors,  which  had  been 
set  aside,  was  also  inadmissible.    Phelps  v,  Lewiston,*  15  Blatch.,  181. 

§  1558.  The  town  of  Lansing  had  authority  to  issue  bonds  in  aid  of  a  railroad  company, 
upon  the  judgment  rendered  by  the  county  judge  that  the  petition  of  the  tax-payers  for  the 
issue  of  bond.s  represented  a  majority  of  the  tax-payers  and  of  the  taxable  property.  Pending 
a  certiorari  to  review  the  judgment  of  the  county  judge,  upon  which  such  judgment  was 
afterwards  reversed  and  annulled,  the  commissioners  appointed  by  the  judge  for  that  puipose 
issued  the  bonds  and  delivered  them  to  the  company,  the  latter  having  due  notice  of  the  cer' 
tioroH  proceedings  and  giving  a  bond  of  indemnity.  The  holder  of  part  of  these  bonds 
having  shown  himself  to  be  a  bona  fide  holder,  was  held  entitled  to  recover,  but  the  holder  of 
other  of  the  bonds,  failing  to  establish  his  bona  fides,  was  defeated.  Bailey  v.  Town  of  Lan- 
Bing,*  18  Blatch.,  424. 

§  1554.  A  suit  was  brought  by  tax-payers,  and  a  temporary  injunction  obtained,  restraining 
the  authorities  from  issuing  or  negotiating  certain  bonds.  The  injunction  was  dissolved,  but 
in  the  final  decree  the  bonds  were  declared  void  and  directed  to  be  delivered  up  and  canceled. 
The  bonds  had  been  delivered  to  the  railroad  company  before  the  suit  was  commenced,  and 
after  the  dissolution  of  the  injunction  they  were  purchased  by  parties  having  no  notice  of  the 
suit.  Heldf  that  such  purchasers  were  not  affected  by  the  final  decree.  Thompson  v,  Perrine, 
13  Otto.  806  (§S  1678-82). 

§  1555.  A  suit  was  brought  in  which  a  decree  was  rendered  restraining  a  county  judge 
from  issuing  county  bonds  on  the  ground  of  Irregularity  in  the  issue.  Soon  after,  the  legisla- 
ture enacted  that  all  the  proceedings  of  the  county  judge  should  be  considered  valid  and  legal, 
and  all  the  bonds  issued  and  thereafter  to  be  issued  were  made  legal  and  valid,  and  pro- 
vided for  the  collection  of  a  tax  for  their  payment.  Afterwards  another  suit  was  brought  to 
restrain  the  county  judge  from  collecting  the  tax,  and  to  have  the  confirmatory  law  declared 
unconstitutional.  The  prayer  was  denied  and  the  case  affirmed  by  the  state  supreme  court. 
Some  two  years  thereafter  another  suit  was  brought  for  a  similar  purpose,  and  such  proceed- 
ings were  had  that  the  supreme  court  declared  all  the  proceedings  and  all  the  bonds  utterly 
Toid.  Held,  that  the  doctrine  of  lis  pendens  does  not  apply  to  a  purchaser  of  the  bonds.  Lee 
CJounty  V,  Rogers,  7  Wall.,  181. 

g  1556.  Publication  of  law. —  Where  the  legislature  provides  for  the  publication  of  all  the 
laws,  and  the  law  under  which  bonds  are  issued  is  published  accordingly,  though  after  the 
bonds  were  issued,  and  the  law  is  stated  on  the  face  of  the  bonds,  by  the  certificate  of 
the  mayor,  to  be  the  authority  under  which  the  bonds  are  issued,  the  city  is  concluded  by 
such  representations  as  to  its  authority  to  issue  the  bonds,  and  cannot  go  behind  them  to 
show  irregularities  in  the  preliminary  proceedings  required  by  the  law.  Luling  v.  City  of 
Kacine,*  1  Biss.,  814. 

§  1557.  Legislative  acts  authorizing  a  city  to  issue  bonds  are  considered  local  and  private, 
and  as  taking  effect  from  the  date  of  their  passage.  And  bonds  issued  under  such  an  act 
cannot  be  impeached  on  the  ground  that  they  were  issued  before  the  publication  of  the  act. 
But  even  if  such  law  should  be  regarded  as  a  general  law,  the  bonds  would  be  held  valid  in 
the  hands  of  an  Innocent  holder.    Ibid. 

§  155S.  Time  of  payment  of  bonds. —  A  city  was  authorized  to  issue  bonds  payable  in 
twenty  years.  The  bonds  were  issued  in  March,  1858,  and  made  payable  in  February,  1873. 
Heldy  in  a  suit  for  interest  (but  not  the  first  year's  interest),  that  an  objection  that  the  bonds 
"were  made  payable  in  less  than  twenty  years  was  not  tenable ;  that  the  city  put  its  own  con- 
struction upon  the  act,  issued  its  bonds,  paid  interest  on  them  and  received  certificates  of 
stock,  and  it  was  therefore  estopped  to  deny  the  validity  of  the  bonds.    Ibid. 

§  1559.  Rate  of  interest. —  A  city  is  estopped,  as  against  a  bona  fide  holder,  to  allege  that 
the  recitals  in  the  bonds  as  to  the  rate  of  interest  do  not  correspond  with  the  resolution  of  the 
board  of  trustees  authorizing  the  subscription.    Mygatt  v.  City  of  Green  Bay,*  1  Biss.,  292. 

g  1500.  Miscellaneous. —  County  bonds  issued  in  Missouri  by  a  de  facto  county  court,  and 
sealed  with  the  seal  of  the  court  and  signed  by  the  de  facto  president,  cannot  be  impeached 
in  the  hands  of  an  innocent  holder  by  showing  that  the  acting  president  was  not  de  Jure  one 
of  the  justices  of  the  court.    County  of  Ralls  v,  Douglass,*  15  Otto,  728. 

§  1561.  Nor  can  it  be  shown,  as  against  innocent  holders,  that  the  company  to  whose  stock 
the  subscription  was  made  was  not  organized  within  the  time  limited  by  its  charter.    Ibid. 

§  1562.  In  an  action  thereon  by  a  bona  fide  holder  for  value  of  interest  coupons,  it  is  no  de- 
fense that  the  amount  of  the  bonds  issued  was  in  excess  of  the  amount  allowed  by  the  act  of 
the  legislature  authorizing  such  issue,  which  limited  the  amount  of  the  issue  to  a  certain  pro- 
portion of  the  amount  of  the  taxable  property  of  the  township.  Wilson  v,  Salamanca,*  9 
Otto,  499. 

§  1568.  Where  negotiable  bonds  of  a  corporation  are  placed  in  the  hands  of  an  agent  to  be 
disposed  of  for  a  specific  purpose,  a  purchaser  has  a  right  to  presume  that  the  agent  is  acting 
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within  the  scope  of  his  authority,  and  is  not  bound  to  inquire  into  the  application  he  is  to 
make  of  the  proceeds  of  the  sale.  But  if  the  purchaser  has  notice,  he  takes  the  bonds  at  his 
peril.     Chew  v,  Henrietta  Mining  and  Smelting  Co.,*  1  McC,  222. 

§  1564.  Where  a  party  purchases  bonds  from  an  officer  of  the  corporation,  he  has  a  right  to 
presume  that  the  officer  is  acting  within  the  scope  of  his  authority.  And  where  the  pur- 
chaser is  a  married  woman,  acting  with  reference  to  her  separate  estate,  notice  to  her  husband 
is  not  notice  to  her ;  nor  is  notice  to  the  trustee  of  her  separate  property  notice  to  her,  where 
he  is  not  her  trustee  for  the  pai*ticular  transaction.    Ibid, 

§  1565.  The  governor  of  a  state  has  authority  by  statute  to  indorse,  in  behalf  of  the  state, 
first  mortgage  railroad  bonds  bearing  interest  at  the  rate  of  eight  per  cent.  Hddy  that  the 
governor's  indorsement  of  bonds  bearing  eight  per  cent,  interest,  in  gold,  is  valid.  Also, 
held,  that  if  the  bonds  indorsed  by  the  governor  are  not  in  fact  the  first  lien  on  the  road,  this 
objection  cannot  be  maintained  against  a  bona  fide  holder  of  the  bonds  so  indorsed.  A  bona 
fide  holder  in  such  a  case  has  a  right  to  presume  that  the  indorsement  is  in  accordance  with 
the  statute.    Young  v.  Montgomery  Sc  Eufaula  Railroad  Co.,*  2  Woods,  605. 

g  1566.  Where  a  railroad  company  executed  a  deed  of  trust,  mortgaging  its  property,  in- 
cluding county  bonds,  notice  to  the  trustee  in  such  deed  does  not  affect  the  holder  of  the 
bonds  with  notice  so  as  to  deprive  him  of  the  character  of  a  bona  fide  holder.  Commission- 
ers of  Johnson  County  v.  Thayer,  4  Otto,  631  (§§  1030-36). 

§  1567.  Bonds  issued  by  a  county  in  Iowa  to  a  railroad  company  for  stock  in  said  com- 
pany, and  which  county  at  the  time  the  bonds  were  issued  was  held,  by  the  settled  adjudica- 
tions of  the  highest  courts  of  the  state,  to  possess  full  power,  under  the  oonfititutlon  and  laws, 
to  issue  the  same,  are  ever  after  binding  and  valid  upon  the  county  issuing  them,  in  the 
hands  of  a  bona  fide  holder.  (Decided  without  comment  on  authority  of  Gelpcke  v.  The 
City  of  Dubuque.)    Lee  County  v.  Rogers,  7  Wall.,  181. 

§  1568.  The  holder  of  railroad  bonds  is  chargeable  with  notice  of  what  appears  on  the 
bonds,  or  the  mortgage  securing  them,  or  in  the  laws  of  the  state  referred  to;  but  where  the 
mortgage  securing  railroad  bonds  showed  on  its  face  that  it  was  intended  to  secure  bonds  at 
the  rate  of  a  specified  sum  per  mile,  a  purchaser  was  held  not  chargeable,  merely  from  the 
number  of  the  bond,  with  notice  that  there  had  been  an  over  issue,  or  that  the  bond  purchased 
was  one  of  the  over  issue.    Stanton  v.  Alabama  R.  Co.,  2  Woods,  523. 

g  1569.  A  railroad  company  cannot  avoid  its  bonds  in  the  hands  of  a  bona  fide  holder  by 
showing  that  the  same  were  issued  in  exchange  for  bonds  of  the  state,  to  enable  the  stock- 
liolders  of  the  company  to  employ  the  proceeds  of  the  state  bonds  for  their  private  benefit, 
and  that  they  were  so  employed,  and  not  for  purposes  legitimately  within  the  object  of  the 
statute  which  authorized  the  exchange.    North  Carolina  R.  Co.  v.  Drew,  8  Woods,  692. 

§  1570.  Where  a  receiver  of  a  railroad,  appointed  upon  the  application  of  holders  of  its  first 
mortgage  bonds,  was  authorized  to  borrow  money  and  to  issue  certificates  therefor,  which 
were  to  be  a  paramount  lien  on  the  property  covered  by  the  mortgage,  provided  that  such 
certificates  should  not  be  disposed  of  below  ninety  cents  on  the  dollar,  and  should  not  bear  in- 
terest at  a  greater  rate  than  eight  per  cent.,  and  certificates  payable  to  bearer  were  issued  by 
him  pursuant  to  such  authority  and  referring  thereto,  and  were  disposed  of  at  less  than  the 
minimum  limit  prescribed,  held^  that  they  were  not  negotiable  instruments,  and  that  the 
same  were  invalid  in  the  hands  of  bona  fide  holders.  Stanton  v,  Alabama,  etc.,  R  Co.,  li 
Woods,  506. 

§  1571.  Where  the  supreme  court  has  made  a  mistake  of  fact  in  passing  on  the  bona  fide$ 
of  stockholders,  the  circuit  court  wiU  not  correct  the  mistake.  It  is  no  objection  that  the  mat- 
ter was  referred  to  a  master  by  an  order  requiring  the  parties  to  appear  before  him  at  a  cer- 
tain place  and  prove  up  their  claims,  and  the  proofs  were  made  by  depositions  taken  elsewhere 
and  presented,  with  the  bonds  themselves,  by  agents  of  the  parties,  and  the  parties  did  not 
appear  in  person.  Kennicott  v.  The  Supervisors,*  6  Biss.,  188.  (This  case  is  reversed  in  \^ 
WalL,  452;  §§1458-64.) 

§  1572.  The  mere  fact  that  the  holder  of  municipal  bonds  purchased  them  from  the  railroad 
-company  to  which  they  had  been  delivered  for  goods  sold  to  the  company  will  not  affect  the 
bona  fides  of  the  holder.    Ibid, 

XI.  Injunction. 

Summary  —  Proceeding  by  tax-payera,  §  1573. 

§  15  7S.  The  board  of  freeholders  of  a  county  delivered  its  bonds  to  A.  B.  in  payment  for 
lands  conveyed  by  A.  B.  for  the  building  of  a  court-house.  The  bonds  were,  by  the  resolu* 
tion  of  the  board  accepting  the  offer  of  A.  B.,  to  be  paid  out  of  the  amount  appropriated  and 
limited  for  the  expenses  of  the  next  fiscal  year.    No  appropriation  was  made  for  the  payment 
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of  the  bonds  except  this  declaration.  The  expenditures  for  each  fiscal  year  were  restricted  to 
the  amount  raised  by  tax  for  that  year.  Certain  tax-payers  were  dissatisfied  with  the  issue 
of  the  bonds  without  making  definite  appropriation  for  their  payment,  and  at  their  petition 
the  supreme  court  declared  these  proceedings  void  and  set  them  aside.  A.  B.  having  after- 
wards brought  suit  on  the  bonds,  other  tax-payers  brought  suit  to  compel  the  board  to  recon- 
Tey  the  land  and  A.  B.  to  deliver  up  the  bonds.  Held,  that  a  decree  was  rightly  rendered  for 
these  complainants.  Crampton  v.  Zabriskie,  §§  1574,  1575. 
[Notes.— See  §§1576-1586.] 

CRAMPTON  V.  ZABRISKIE. 
(11  Otto,  601-609.    1879.) 

Appeal  from  TJ.  S.  Circuit  Court,  District  of  New  Jersey. 

Opinion  by  Mb.  Justice  Field. 

Statement  of  Faci^. —  On  the  14th  of  December,  1876,  the  Board  of  Chosen 
Freeholders  of  the  county  of  Hudson,  in  New  Jersey,  passed  a  resolution  to 
purchase  of  the  defendant  Crampton  certain  real  property  in  Jersey  City, 
upon  which  to  erect  a  court-house  and  other  buildings  for  the  county,  at  the 
price  of  ^2,000  for  every  two  thousand  five  hundred  square  feet,  the  price  at 
which  he  had  previously  offered  to  sell  the  same,  and  to  issue  to  him  in  pay- 
ment thereof  bonds  of  the  county,  payable  out  of  the  amount  appropriated  and 
limited  for  the  expenses  of  the  next  fiscal  year,  the  bonds  to  run  for  one  year 
and  to  draw  interest  at  the  rate  of  seven  per  cent,  per  annum.  The  bonds 
were  to  be  signed  by  the  director  at  large  and  the  collector  of  the  county,  and 
to  be  issued  under  its  seal.  On  the  18th  of  December,  Crampton  executed  and 
delivered  to  the  board  a  conveyance  of  the  property,  which  was  accepted 
and  recorded  in  the  office  of  the  register  of  deeds;  and  thereupon  three  bonds 
were  executed  and  delivered  to  him,  two  of  which  were  for  the  sum  of  ^75,000, 
and  one  was  for  $75,720.  No  provision  was  made  by  the  board  for  the  pay- 
ment of  the  bonds  beyond  the  general  declaration  that  they  should  be  paid  out 
of  the  amount  appropriated  and  limited  for  the  next  fiscal  year.  By  the  law 
then  in  force  the  fiscal  year  commenced  on  the  first  day  of  December  of  each 
year,  and  the  expenditures  of  the  board  were  restricted  to  the  amount  raised 
by  tax  for  that  year,  unless  by  the  spread  of  an  epidemic  or  a  contagious  dis- 
ease a  greater  expenditure  should  be  required ;  and  the  amount  to  be  raised 
was  to  be  determined  at  a  meeting  of  the  board  to  be  held  prior  to  July  15th 
of  each  year.  Some  of  the  resident  tax-payers  were  dissatisfied  with  this  issue 
of  bonds  without  making  definite  provision  for  their  payment  by  taxation,  and 
accordingly  obtained  from  the  supreme  court  of  the  state  a  writ  of  certiorari 
to  review  the  proceedings  of  the  board.  The  court  adjudged  the  proceedings 
invalid,  and  set  the  same  aside.  It  does  not. appear  that  any  attention  was 
paid  either  by  the  board  or  Crampton  to  this  judgment.  The  board  did  not  re- 
convey  or  offer  to  reconvey  the  land  to  Crampton ;  nor  did  the  latter  return  or 
offer  to  return  to  the  board  the  bonds  received  by  him.  But,  on  the  contrary, 
Crampton  commenced  an  action  in  the  circuit  court  of  the  United  States  to  en- 
force their  payment.  The  present  suit,  therefore,  is  brought  by  other  tax-payers 
of  the  county  to  compel  the  board  to  reconvey  the  land  and  Crampton  to  re- 
turn the  bonds,  and  to  enjoin  the  prosecution  of  the  action  to  enforce  their 
payment. 

§  1574.  In  New  Jersey ^  county  axUhorities  have  no  right  to  issue  bonds  pay- 
able otherwise  than  out  of  the  revenues  of  the  current  fiscal  year. 

The  facts  here  stated  are  not  contradicted;  they  are  substantially  admitted; 
and  upon  them  the  court  below  very  properly  rendered  a  decree  for  the  com- 
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plainants.  Indeed,  upon  the  simple  statement  of  the  case,  it  would  seem  that 
there  ought  to  be  no  question  as  to  the  invalidity  of  the  proceedings  of  the 
board.  The  object  of  the  statute  of  New  Jersey  defining  and  limiting  its 
powers  would  be  defeated  if  a  debt  could  be  contracted  without  present  provis- 
ion for  its  payment  in  advance  of  a  tax  levy,  upon  a  simple  declaration  that 
out  of  the  amount  to  be  raised  in  a  future  fiscal  year  it  should  be  paid.  The 
law,  in  terms,  limits  the  expenditures  of  the  board,  with  a  single  exception,  to 
the  amount  to  be  raised  by  taxation  actually  levied,  not  by  promised  taxation 
in  the  future.  And,  as  if  this  limitation  was  not  suflBcient,  it  makes  it  a  mis- 
demeanor in  any  member  of  the  board  to  incur  obligations  in  excess  of  the 
amount  thus  provided.  It  would  be  difficult  to  express  in  a  more  emphatic 
way  the  will  of  the  legislature  that  the  board  should  not  incur  for  the  county 
anjr  obligations  beyond  its  income  previously  provided  by  taxation ;  in  other 
words,  that  the  expenses  of  the  county  should  be  based  upon  and  never  exceed 
moneys  in  its  treasury,  or  taxes  already  levied  and  payable  there. 

§  1575.  Hestraint  of  county  officers  in  the  matter  of  issuing  hands  hy  legal 
proceedings  instituted-  hy  resident  tax-payers. 

Of  the  right  of  resident  tax-payers  to  invoke  the  interposition  of  a  court  of 
equity  to  prevent  an  illegal  disposition  of  the  moneys  of  the  county  or  the 
illegal  creation  of  a  debt  which  they,  in  common  with  other  property  holders 
of  the  county,  may  otherwise  be  compelled  to  pay,  there  is  at  this  day  no  seri- 
ous question.  The  right  has  been  recognized  by  the  state  courts  jn  numerous 
cases ;  and  from  the  nature  of  the  powers  exercised  by  municipal  corporations, 
the  great  danger  of  their  abuse  and  the  necessity  of  prompt  action  to  prevent 
irremediable  injuries,  it  would  seem  eminently  proper  for  courts  of  equity  to 
interfere  upon  the  application  of  the  tax-payers  of  a  county  to  prevent  the  con- 
summation of  a  wrong,  when  the  officers  of  those  corporations  a^ume,  in 
excess  of  their  powers,  to  create  burdens  upon  property  holders.  Certainly,  in 
the  absence  of  legislation  restricting  the  right  to  interfere  in  such  cases,  to  pub- 
lic officers  of  the  state  or  county,  there  would  seem  to  be  no  substantial  reason 
why  a  bill  by  or  on  behalf  of  individual  tax-payers  should  not  be  entertained 
to  prevent  the  misuse  of  corporate  powers.  The  courts  may  be  safely  trusted 
to  prevent  the  abuse  of  their  process  in  such  cases.  Those  who  desire  to  con- 
sult the  leading  authorities  on  this  subject  will  find  them  stated  or  referred  to 
in  Mr.  Dillon's  excellent  treatise  on  the  law  of  municipal  corporations. 

Decree  affirmed. 

%  1576.  Restraining  salts  on  bonds. —  After  suits  against  a  town  on  a  portion  of  its  bonds, 
and  judgments  rendered,  and  one  judgment  paid,  certain  of  the  tax-payers  brought  a  bill  in 
the  same  court  to  restrain  the  prosecution  of  suits  on  the  bonds,  on  the  ground  of  preventing 
a  multiplicity  of  suits,  and  alleging  the  bonds  to  be  invalid  for  objections  which  might  be 
urged  at  law  if  at  all,  and  which  had  been  repeatedly  held  by  that  court  as  of  no  force  against 
a  bona  fide  holder.    The  bill  was  dismissed.    Town  of  Mt.  Zion  v,  Gillman,  9  Biss.,  479. 

§  1577.  Defense  at  law. —  A  suit  in  equity  cannot  be  maintained  by  the  obligor  of  a  munic- 
ipal bond  against  the  obligee  to  prevent  him  from  proceeding  at  law  upon  the  bond,  where 
the  grounds  set  forth  in  the  bill  are  that  the  bond  was  issued  without  authority,  in  violation 
of  law,  and  in  fraud  of  the  town,  and  that  the  obligee  knew  this  when  he  took  it ;  that  he 
was  not  a  bona  fide  holder  of  the  bond  and  had  no  title  thereto.  The  grounds  stated  consti- 
tute a  perfect  defense  at  law,  and  consequently  equity  will  not  interfere.  Grand  Chute  r. 
Winegar,  15  WaU.,  375.  , 

§  1578.  Non-residents. —  The  decree  of  a  county  court  perpetually  enjoining  the  officers  of 
a  county  from  levying  any  taxes  to  pay  county  bonds  does  not  bind  residents  of  other  states 
who  were  simply  proceeded  svgainst  as  "unknown  owners,"  and  who  were  not  served  with 
process  and  had  no  notice  except  constructive  notice  of  the  pendency  of  the  proceedings. 
Empire  v.  Darlington,  11  Otto,  87  (§§  1218-20). 
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§  1579.  A  non-resident  tax-payer  cannot  maintain  his  bill  to' restrain  the  issue  of  county 
bonds  and  the  levy  of  taxes  to  pay  interest  on  like  bonds  already  issued,  where  the  authority 
to  issue  the  bonds  is  clear,  and  his  bill  contains  no  allegations  of  fraudulent  collusion  against 
his  interest,  or  clear  departure  from  the  line  of  imposed  duty  by  the  commissioners  author- 
ized to  issue  the  bonds,  and  the  only  grounds  relied  on  for  relief  are  such  as  that  the  act  re- 
quired the  road  to  be  built  to  a  certain  town,  whereas  it  did  not  reach  the  town  by  a  quarter 
of  a  mile,  and  that  the  road  was  required  to  be  first  completed,  whereas  the  turn-tables  and 
water  tanks  had  not  been  completed.     Adams  v.  Board  of  Ck>.  Commissioners,  McCahon,  240. 

§  1580.  A  non-resident  tax-payer  cannot  bring  his  suit  to  enjoin  the  issuing  of  county 
bonds  to  a  railroad  company,  and  to  enjoin  the  collection  of  a  tax  to  pay  interest  on  bonds 
already  issued,  in  the  United  States  circuit  court,  without  showing  in  his  bill  that  there  is  in 
controversy,  or  in  jeopardy,  by  the  action  of  the  respondents  whom  he  desires  to  restrain,  an 
amount  exceeding  $500.  The  allegation  in  the  bill  that  the  amount  **in  controversy"  ex- 
ceeds $500,  and  that  the  amount  of  the  bonds  is  $300,000,  is  not  sufficient.  The  bill  must  state 
facts  which  show  that  the  amount  the  plaintiff  is  liable  to  gain  or  lose  exceeds  $500.  The 
presumption  as  to  amount,  arising  from  the  allegation  that  the  plaintiff  sues  in  behalf  of  all 
others  similarly  situated,  is  not  to  be  conceded.    Ibid. 

§  15S1.  Irregularities. —  The  law  required  that  a  special  meeting  of  the  board  of  super- 
visors should  be  held  only  by  request  of  members,  addressed  to  the  clerk  in  writing,  specify- 
ing the  time  and  place,  etc.  A  special  meeting  of  the  board,  at  which  steps  were  taken  to 
issue  bonds,  was  held  pursuant  to  a  verbal  request  by  the  members.  It  did  not  appear  that 
the  board  prescribed  the  manner  of  holding  the  election,  or  of  giving  the  notice,  or  the  form 
of  the  ballots,  or  any  regulations  relating  to  the  election.  The  clerk  of  the  board  and  the 
sheriff  issued  the  notices  and  prescrilied  the  form  of  the  ballots,  pursuant  to  a  resolution  of 
the  board.  Two  ballots  were  printed  on  the  same  sheet  of  paper.  Held,  that  these  were 
irregularities  sufficient  to  authorize  an  injunction  enjoining  the  issuing  of  the  bonds;  that 
alien  tax-payers  were  entitled  to  ffie  a  bill  for  such  purpose.  Groedgen  u  Supervisors,*  2  Biss., 
828. 

§  15S2.  It  is  the  rule  to  reject  all  proof  of  errors  in  and  about  the  election,  or  the  issuing 
of  the  bonds,  in  actions  by  innocent  holders.  The  objections  should  be  made  by  tax-payers 
before  the  bonds  are  issued.    Ibid. 

§  1583.  As  to  time  bonds  may  ran. —  Under  a  law  which  empowers  county  commissioners 
to  submit  to  the  vote  of  the  county  the  question  of  borrowing  money  for  public  buildings,  and 
provides  that  the  proposition  to  the  voters  must  be  accompanied  with  a  provision  to  levy  a  tax 
for  the  payment  thereof,  in  addition  to  the  usual  taxes,  and  that  no  vote  shall  be  valid  unless 
it  adopts  the  amount  of  tax  to  be  levied ;  that  the  rate  of  no  tax  shall  exceed  three  mills  on 
the  dollar  on  the  county  valuation  in  one  year,  and  that  the  rate  shall  be  such  as  to  pay  the 
debt  in  ten  years;  the  county  may  be  restrained  from  issuing  bonds,  to  be  used  in  aid  of 
public  buildings,  payable  in  twenty  years,  in  pursuance  of  a  vote  providing  for  an  annual 
tax  during  that  period.     Union  Pacific  R*y  Co.  v,  Lincoln  County,*  8  Dill.,  300. 

§  1584.  Enjoining  collection  of  taxes.— The  proper  officers  will  not  be  restrained  from  col- 
lecting taxes  to  meet  township  bonds,  which  recite  that  they  are  issued  in  pursuance  of  a  cer- 
tain election  held  and  of  certain  acts,  which  are  held  to  be  constitutional  and  also  to  confer 
the  power  exercised  by  the  township,  when  such  bonds  are  in  the  hands  of  bona  fide  holders. 
Bonham  v.  Needles,*  13  Otto,  648. 

§  1585.  Parties  plaintiff.—  A  bill  by  tax-payers  to  restrain  the  delivery  of  bonds  issued  by 
the  county  must  be  filed  in  behalf  of  themselves  and  all  others.  If  filed  by  certain  of  the  tax- 
payers for  themselves  alone,  it  will  be  dismissed.  Packard  v.  Board  of  Commissioners,* 
2  Colo.  Tj,  388. 

§  1586.  Cloud  on  title.—  The  ordinance  of  the  city  of  Portland,  providing  for  the  issue  of 
interest  coupons  to  railway  bonds,  payable  half-yearly  through  a  period  of  twenty  years,  and 
amounting  in  the  aggregate  to  over  $300,000,  is  in  conflict  with  the  constitution  of  Oregon,  re- 
quiring the  acts  of  the  legislature  incorporating  towns  and  cities  to  restrict  their  powers  of 
contracting  debts  and  loaning  their  credit,  and  the  act  incorporating  the  city  of  Portland  lim- 
iting its  power  to  contract  debts  to  the  amount  of  $50,000.  And  a  tax-payer  may  enjoin  the 
issue  of  such  interest  coupons,  on  the  ground  that  a  cloud  will  be  cast  upon  his  title  to  his 
real  estate  by  being  sold  tor  the  payment  of  taxes  to  pay  these  coupons,  and  upon  the  further 
ground  that  such  injunction  will  prevent  a  multiplicity  of  suits.  Coulson  v.  City  of  Portland, 
Deady,  481. 
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XII.  Enforcing  Payment. 

Summary —  Entitled  to  payment  out  of  general  fund,  §  1587. —  Implied  povoer  to  levy  a  tax; 
statute  requiring  promeion  for  payment,  g  1588. —  Power  to  levy  exhausted,  §§  1589, 1591.— 
What  objections  may  be  raised  on  application  for  a  mandamus,  %  1590. — Payment  provided 
for  by  a  special  assessment,  §  1593. — Levy  of  tax  provided  for,  §  1593. —  Bonds  issued  by 
a  precinct,  §  1594. — Mandamus  the  proper  remedy;  officers  restrained  from  levying, 
%  1595. —  Agreement  c^  to  funding  bonds;  relief  at  law,  g^  1596,  1597. —  Bill  against  tax- 
payers, §§  1598,  1599. —  Restraining  collection  of  taxes  levied  pursuant  to  a  mandamus, 
§1600. 

• 

§  1587.  It  is  held  that  the  holders  of  bonds,  issued  under  authority  of  the  provision  in  the 
charter  of  a  railroad  company,  that  *'  it  shall  be  lawful  for  the  corporate  authorities  of  any 
city  or  town,  or  the  county  court  of  any  county,  desiring  so  to  do,  to  subscribe  to  the  capital 
stock  of  said  company,  and  may  issue  bonds  therefor,  and  levy  a  tax  to  pay  the  same,  not  to 
exceed  one-twentieth  of  one  per  cent,  upon  the  assessed  value  of  taxable  property  for  each 
year,"  are  entitled  to  the  payment  of  their  judgments  on  the  bonds,  out  of  the  general  funds 
of  the  county,  so  far  as  the  specif  tax  provided  for  in  the  charter  is  insufficient  for  that  pur- 
pose. Mandamus  will  lie  to  compel  the  justices  of  the  county  court  to  direct  the  county 
clerk  to  issue  a  warrant  on  the  county  treasurer  for  the  balance  of  the  judgments  remaining 
unpaid.  (Waits,  C.  J.,  and  Miller  and  Bradley,  JJ.,  dissented.)  United  States  v.  County 
of  Claik.  §§  1601,  1602. 

§  1588.  The  power  conferred  on  a  municipal  corporation  to  issue  bonds  in  aid  of  a  railroad, 
no  other  means  being  provided,  implies  the  power  to  levy  a  tax  for  the  payment  of  the  bonds. 
And  this,  notwithstanding  that  the  stock  purchased  with  the  bonds  was,  by  the  authorizing 
act,  pledged  for  their  redemption.  This  pledge  was  only  a  collateral  security,  and  did  not 
prevent  the  holder  from  looking  to  the  city  for  payment.  Statutes  in  force  at  the  time,  re- 
straining cities  and  towns  from  creating  any  indebtedness  without  providing  at  the  same 
time  for  the  payment  of  the  principal  and  interest,  do  not  affect  this  construction.  Tliey  are 
not  limitations  of  the  power  of  the  legislature  to  authorize  the  creation  of  debts  by  cities 
upon  other  conditions.  Having  thus  the  power  to  levy  a  tax  to  pay  a  judgment  on  these 
bonds,  the  city  owes  the  creditor  the  duty  so  to  do.  And  the  performance  of  such  duty  may 
be  compelled  by  mandamus.    United  States  v.  New  Orleans,  §§  1603-1608.    See  §§  1629. 1637. 

§  1589.  The  charter  of  a  railroad  company  in  Missouri  empowered  the  county  court  of  any 
county  to  subscribe  to  the  capital  stock  of  said  company,  and  to  issue  bonds  therefor,  and 
levy  a  tax  to  pay  the  same,  not  to  exceed  one  twentieth  of  one  per  cent,  on  the  assessed  value 
of  taxable  property  for  each  year.  At  the  time  the  bonds  under  this  act  were  issued,  counties 
in  Missouri  were  limited  in  taxation  to  one-half  of  one  per  cent,  on  the  taxable  value  of  the 
property  in  the  county.  This  was  subsequently  made  the  limit  by  constitutional  provision. 
It  was  decided  that,  the  power  of  taxation  being  so  limited  by  the  special  act  and  the  general 
law  at  the  time  this  debt  was  created,  and  the  special  tax  of  one-twentieth  of  one  per  cent, 
having  been  collected  and  applied  to  the  judgment  on  the  bonds,  and  no  complaint  being 
made  as  to  the  levy  of  the  one-half  of  one  per  cent,  for  general  purposes,  the  judgment  cred- 
itors desiring  a  levy  beyond  these  amounts,  the  court  had  no  power  to  order  a  mandamus  for 
the  levy  of  an  additional  tax.  The  "  general  railroad  law"  in  force  at  the  time  can  confer  no 
power  of  taxation,  as  in  that  act  taxation  was  confined  to  subscriptions  authorized  by  that 
act  which  require  the  assent  of  two-thirds  of  the  qualified  voters  of  the  county.  In  tliis 
case  no  vote  was  required,  the  only  check  on  the  improvident  action  of  the  officials  being  the 
limit  in  taxation.    United  States  v.  County  of  Macon,  g§  1609-10.    See  §  1640. 

§  1590.  In  a  proceeding  by  mandamus  to  compel  the  levy  of  a  tax  for  the  payment  of  a 
judgment  rendered  on  interest  coupons,  no  objections  can  be  raised  which  could  have  been 
lurged  in  the  original  suit.  When  the  coupons  are  merged  in  the  judgment,  they  carry  with 
them  into  the  judgment  all  the  remedies  which  in  law  form  apart  of  this  contract  obligation, 
and  these  remedies  may  still  be  enforced  notwithstanding  the  change  in  the  form  of  the  debt 
Ralls  County  Court  v.  United  States,  §§  1611-14. 

§1591.  Where  a  judgment  has  been  obtained  on  coupons  to  bonds  issued  under  authority 
of  a  law  empowering  the  county  court  to  subscribe  to  the  stock  of  a  railroad  company,  and 
to  issue  bonds  in  payment,  and  to  **  take  proper  steps  to  protect  the  interest  and  credit  of  tlie 
county,"  mandamus  will  lie  to  compel  payment  of  the  judgment  out  of  the  county  treasury, 
or,  if  that  cannot  be  done,  to  levy  a  8i)ecial  tax.  And  this  notwithstanding  that  there  is  a  Umit 
fixed  by  law  to  taxation  by  the  county.     Ibid.    See  ^  1640. 

§  1592.  The  provision,  in  the  act  under  which  bonds  are  issued  by  a  city  for  the  improvement 
of  its  streets,  that  for  the  payment  of  said  bonds  assessment  shall  be  made  on  the  taxable 
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property  chargeable  therewith,  that  is,  on  all  lots  and  pieces  of  ground  to  tlie  center  of  the 
block  extending  along  the  street  or  avenue  the  distance  improved ;  and  the  provision  in  the 
ordinance  that  the  bonds  shall  be  paid,  principal  and  interest,  solely  from  the  special  assess- 
ments to  be  made  upon  and  collected  solely  from  the  lots  and  pieces  of  ground  fronting  upon 
the  streets  improved,  will  not  prevent  the  holders  of  the  bonds  which  have  been  placed  in 
judgment  from  compelling  by  mandamus  a  tax  upon  all  the  taxable  property  of  the  city,  on 
default  of  payment  out  of  the  special  assessments.  And  this,  although  the  act  and  the  ordi- 
nance are  referred  to  in  the  bonds.  The  city  having  by  general  laws  ample  authority  to  tax 
for  all  its  municipal  purposes,  the  above  provisions  are  held  to  apply  only  between  the  city  and 
its  property  holders.    United  States  v.  Fort  Soott,  §  1615. 

§  1599.  One  who  obtains  judgment  on  the  bonds  of  a  town  in  Wisconsin  is  entitled,  on  the 
non-payment  of  such  judgment,  to  a  mandamus  to  compel  the  assessment  by  the  town  clerk 
of  a  tax  to  satisfy  the  judgment,  notwithstanding  the  act  under  which  the  bonds  were  issued 
provided  that  the  requisite  levy  should  be  made  by  the  supervisors  of  the  town.  This  special 
act  does  not  exclude  the  assessment  by  the  town  clerk  under  a  general  act.  Moi'gan  v.  Town 
Clerk,  §  1616. 

g  1594.  By  an  act  in  Nebraska,  any  precinct  in  any  organized  county  is  given  authority  to 
Tote  to  md  works  of  internal  improvement,  and  entitled  to  all  the  privileges  conferred  on 
•counties  and  cities  by  the  same  act.  The  county  commissioners  were  to  issue  the  special 
bonds  for  such  precinct,  and  taxes  to  pay  the  same  were  to  be  levied  on  the  property  in  the 
precinct.  The  precinct  bonds  were  to  be  the  same  as  any  other  bonds,  and  contain  a  state- 
ment showing  their  special  nature.  These  precincts  being  mere  political  divisions,  having  no 
corporate  capacity,  not  being  able  to  contract,  or  to  sue  or  be  sued,  and  having  no  officers, 
a  special  judgment  on  the  bonds,  issued  in  accordance  with  this  act,  may  be  recovered  against 
the  county,  to  be  collected  out  of  taxes  levied  on  the  precinct.  It  makes  no  difference  that 
the  act  provides  for  a  mandamus  to  comi)el  the  levy  of  taxes,  as  a  judgment  must  always 
precede  a  mandamus  in  the  federal  courts.  Davenport  v.  County  of  Dodge,  §§  1617-18.  See 
§1636. 

§  1595.  The  issue  of  certain  bonds  by  a  county  in  Iowa  was  made  valid  by  a  subsequent  act 
of  the  legislature.  There  was  a  judgment  for  plaintiff  in  the  circuit  court  for  that  state. 
The  judgment  remains  unsatisfied.  The  county  has  no  property  subject  to  execution.  The 
property  of  a  private  citizen  cannot  be  taken  in  Iowa  to  satisfy  a  judgment  against  a  municipal 
corporation.  The  proper  remedy  of  a  judgment  creditor  in  such  a  case,  in  the  state  court,  is 
by  mandamus  to  compel  the  proper  officers  of  the  county  to  levy  a  tax  to  pay  the  judgment. 
The  court  decides  that  the  judgment  creditor  is  entitled  to  &mandamus  to  compel  the  levy  of 
a  tax  to  pay  his  judgment,  although  the  officers  of  the  county  have  been  restrained  by  a  state 
court  from  levying  such  tax.    Weber  v.  Lee  County,  §  1619.    See  §  1643. 

§  1596.  The  holders  of  bonds  of  the  city  of  Little  Rock  surrendered  them,  taking  new  bonds 
instead,  under  a  funding  act  and  an  agreement  by  which  the  amounts  of  the  original  bonds 
were  reduced  twenty-five  per  cent.,  and  upon  default  of  any  instalment  of  interest  due  or  the 
principal  the  twenty-five  per  cent,  was  to  be  forfeited  and  the  holder  entitled  to  the  full 
amount  of  the  original  debt.  It  was  also  stipulated  that  the  acceptance  of  the  new  bonds  was 
not  to  be  a  waiver  of  any  provisions  of  the  act  under  which  the  surrendered  bonds  were  is- 
sued. The  holders  of  these  new  bonds,  on  default  of  payment,  filed  a  bill  in  equity  to  compel 
payment  of  the  amount  due  on  the  old  bonds,  on  the  ground  that  the  supreme  court  of  the 
state,  by  its  construction  of  the  provision  of  the  funding  act  that  the  county  court  should 
levy  a  special  tax  to  pay  said  bonds  and  interest,  not  to  exceed  the  constitutional  limit,  had 
taken  away  their  remedy  at  law.  The  court  held  that  the  action  at  law  still  remained,  as  it 
^was  competent  for  the  holdera  of  the  bonds  to  make  the  agreement  by  which  they  were  to 
be  remitted  to  their  rights  on  the  original  bonds,  and  retaining  their  rights  under  the  act 
under  which  the  surrendered  bonds  were  issued.  The  constitution  referred  to  in  the  funding 
act,  being  subsequent  to  the  issue  of  the  surrendered  bonds,  could  not  change  the  rights  under 
the  original  act;  and  this  notwithstanding  the  change  in  the  form  of  the  debt.  Mechanics' 
Nat.  Bank  v.  County  of  Pulaski,  g§  1620-21. 

§  1597.  The  remedy  on  another  set  of  bonds,  issued  under  the  same  funding  act,  and  con- 
taining the  same  agreement,  is  also  at  law.  The  state  court  had  declared  tlie  act,  under  which 
the  surrendered  bonds  in  this  case  were  issued,  invalid.  But  the  new  bonds  were  based  on 
an  existing  debt.  The  surrendered  bonds  being  subject  to  the  constitutional  limit  of  taxation 
referred  to  in  the  funding  law,  the  agreement  between  the  parties,  before  referred  to,  can  be 
carried  out  by  a  levy  up  to  the  limit.    Ibid, 

§  159S.  Judgment  was  entered  in  this  case  on  county  bonds,  and  the  county  court,  in  obedi- 
ence to  a  writ  of  mandamus,  levied  a  tax,  but  returned  that  no  qualified  person  could  be 
found  to  collect  the  tax.  The  court  then  appointed  a  receiver,  but  he  was  compelled  by 
threats  of  violence  to  resign  his  position.    The  complainants  then  filed  a  bill  in  equity  against 
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the  county  and  several  prominent  tax-debtors,  praying  that  each  tax-debtor  be  required  to 
pay  the  amount  assessed  against  him  into  court.  Held,  that  equity  had  jurisdiction,  though 
there  was  no  such  privity  between  the  complainants  and  the  tax-debtors  as  would  authorize  a. 
suit,  at  law ;  and  that  a  decree  be  entered  requiring  each  tax-debtor  to  pay  the  amount  of  his 
tax  to  the  clerk  of  the  court,  and,  on  default,  that  execution  issue.  Post  v.  Taylor  County,. 
§§  1622-28. 

g  1599.  It  is  also  suggested  that  if  the  amount  due  from  the  tax-debtors  before  the  court 
is  found  inadequate  to  pay  complsunants'  decree,  another  receiver  would  be  appointed  to  collect 
from  the  other  tax-payers  of  the  county,  and  if  they  refused  to  jwiy,  the  receiver  would  be 
instructed  to  bring  them  all  before  the  court  by  an  ancillary  petition,  and  a  decree  would  be  en- 
tered against  them,  and  collection  enforced  by  such  process  as  the  court  should  deem  neces- 
sary —  attachment  for  contempt,  or  an  execution  to  the  marshal  tQ  collect.    Ibid. 

§  1600.  In  an  action  to  restrain  proceedings  in  the  collection  of  taxes  which  have  been 
levied  and  are  in  process  of  collection,  in  pursuance  of  writs  of  mandamus  from  the  circuit 
court,  for  the  payment  of  certain  judgments  against  a  city  and  two  counties  on  their  bonds, 
the  complainants  cannot  rely  upon  want  of  consideration  for  the  bonds  on  which  the  judg- 
ments were  founded,  or  fraud  in  obtaining  the  bonds ;  since  these  are  no  defenses  to  the  bonds 
in  the  hands  of  innocent  holders,  and  since  they  were  proper  defenses,  if  good  at  aU,  to  the 
actions  in  which  the  judgments  were  rendered.  That  the  judgments  in  some  of  the  suits 
were  too  large  cannot  afford  a  ground  for  the  relief  asked  when  the  plaintiffs  in  these  suits 
were  different  persons,  and  the  judgments  in  which  the  supposed  mistakes  were  made  are 
not  8i)ecified.  That  the  judgment  creditors  have  a  decree  for  funds  in  the  hands  of  the  re- 
ceiver of  the  circuit  court,  on  account  of  the  same  debt  for  which  the  taxes  are  levied,  is  no 
ground  for  the  relief,  while  such  fund  is  still  in  litigation  and  has  not  been  received  by  the 
judgment  creditors.  The  judge  will  not  grant  the  injunction  on  the  ground  that  one  of  the 
counties  contains  a  large  amount  of  raih'oad  property  which  is  not  assessed  by  the  officers  who 
are  collecting  this  tax,  as  this  pix>perty  is  exempt,  by  the  statutes  of  the  state,  from  all  other 
taxes  except  one  per  cent,  per  annum  paid  into  the  state  treasury.  The  constitution  of  the 
state  requires  that  all  taxation  shall  be  uniform,  but  the  judge  refuses  the  injunction  sought 
on  this  last  ground,  in  view  of  the  consequences  of  holding  all  the  taxes  levied  void,  and 
without  considering  w^hether  the  railroad  property  is  exempt.  Muscatine  v.  Railroad  Com- 
pany, g§  1624-1628. 

[Notes.— See  §§  1629-1659.] 

UNITED  STATES  v.  COUNTY  OP  CLARK. 
(6  Otto,  211-218.     1877.) 

Error  to  TJ.  S.  Circuit  Court,  Eastern  District  of  Missouri. 

Statement  of  Facts. — This  was  a  petition  for  a  mandamus,  requiring  the 
county  court  and  the  justices  thereof  to  direct  the  clerk  of  the  county  to  draw 
a  warrant  on  the  county  treasury  for  the  balance  due  on  a  judgment  rendered 
for  interest  due  on  county  bonds.  An  execution  had  been  issued,  and  returned 
that  no  property  could  be  found.  The  defendants  answered  that  the  charter  of 
the  company  prohibited  the  levy  of  more  than  one-twentieth  of  one  per  cent, 
each  year  for  the  payment  of  the  bonds,  and  that  they  had  levied  that  tax. 
The  United  States  filed  a  demurrer,  which  was  sustained.  The  petition  was 
dismissed. 

§  1601.  Bonds  isstied  hy  a  county  are  a  debt  of  that  county^  and  a  special  tax 
authorized  hy  the  act  to  meet  the  bonds  is  a  curmdative  security  unless  otherwise 
declared  by  the  a^t. 

Opinion  by  Mr.  Justice  Strong. 

The  question  presented  by  the  record  is,  whether  the  relator  is  entitled  to 
payment  of  his  judgment  out  of  the  general  funds  of  the  county,  so  far  as  th& 
special  tax  of  one-twentieth  of  one  per  cent,  is  insufficient  to  pay  it.  And  we 
think  that  he  is  thus  entitled  is  plain  enough,  unless  the  act  which  gave  the 
county  authority  to  issue  the  bonds  directs  otherwise.  That  act  gave  plenary 
authority  to  the  county  to  subscribe  to  the  capital  stock  of  the  railroad  com- 
pany and  to  issue  bonds  therefor,  but  imposed  no  limit  upon  the  amount  which 
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it  empowered  a  county  to  subscribe,  and  for  the  payment  of  which  authority 
was  given  for  the  issue  of  county  bonds.  This  was  left  to  the  discretion  of  the 
county  court.  So  it  has  been  held  by  the  supremo  court  of  the  state.  State  v. 
Shortridge,  56  Mo.,  126.  A  limitation  was,  however,  prescribed  for  the  special 
tax  which  was  allowed  to  be  levied.  But  that  was  a  special  tax,  distinct  from 
and  in  addition  to  the  ordinary  tax  which,  by  other  statutes,  the  county  court 
was  authorized  to  levy ;  probably  supposed  to  be  made  necessary  by  the  new  lia- 
bilities the  county  might  assume.  There  is  no  provision  in  the  act  that  the 
proceeds  of  the  special  tax  alone  shall  be  applied  to  the  payment  of  the  bonds. 
None  is  expressed,  and  none,  we  think,  can  fairly  be  implied.  It  is  no  uncom- 
mon thing  in  legislation  to  provide  a  particular  fund  as  additional  security  for 
the  payment  of  a  debt.  It  has  often  been  done  by  the  states,  and  more  than 
once  by  the  federal  government.  The  act  of  congress  of  February  25,  1862 
(12  Stat.,  346),  set  apart  the  coin  paid  for  duties  on  imported  goods  as  a  special 
fund  for  the  payment  of  interest  on  the  public  debt  and  for  the  purchase  of  one 
per  cent,  thereof  for  a  sinking  fund ;  yet  no  one  ever  thought  the  obligation  to 
pay  the  debt  is  limited  by  the  amount  of  the  duties  collected.  Limitations 
upon  a  special  fund  provided  to  aid  in  the  payment  of  a  debt  are  in  no  sense 
restrictions  of  the  liability  of  the  debtor.  Why,  then,  must  not  the  special  tax 
of  one-twentieth  of  one  per  cent,  be  regarded  as  merely  an  additional  provision 
made  for  the  payment  of  the  new  debt  authorized,  rather  than  as  a  denial  to 
the  creditors  of  any  resort  to  the  ordinary  sources  from  which  payment  of 
county  debts  is  to  be  made?  Why  should  such  a  provision  be  construed  as 
placing  the  holders  of  the  bonds  in  a  worse  situation  than  that  of  other  credit- 
ors of  the  county  ?  These  bonds  are  a  debt  of  the  county  as  fully  as  is  any 
other  liability.  Had  the  act  which  gave  power  to  the  county  to  issue  them 
said  nothing  of  any  special  tax,  there  could  be  no  question  that  the  holders  of 
the  bonds,  like  other  creditors,  would  have  a  resort  to  the  money  in  the  county 
treasury  collected  for  the  discharge  of  its  obligations;  for  it  is  by  the  law 
made  the  duty  of  the  county  court  to  order  the  payment  out  of  the  county 
treasury  of  any  svim  of  money  found  by  them  to  be  due  from  the  county.  It 
would,  therefore,  have  been  the  court's  duty  to  direct  its  clerk  to  issue  a  war- 
rant for  payment,  as  in  other  cases.  And  surely  it  is  not  to  be  held,  unless 
such  a  construction  of  the  statute  is  absolutely  necessary,  that  when  the  legis- 
lature authorized  the  county  to  incur  the  debt,  it  intended  to  deny  to  the  cred- 
itor the  right  to  look  to  the  treasury  of  the  county  for  its  payment ;  in  other 
words,  that  the  debt  was  sanctioned,  but  that  it  was  stripped  of  the  usual  inci- 
dents of  a  debt,  and  the  debtor  was  relieved  from  attendant  liabilities.  And 
it  is  not  to  be  inferred,  from  a  provision  giving  the  creditor  the  benefit  of  a 
special  fund,  that  it  was  intended  to  place  him  in  a  worse  position  than  that 
he  would  have  occupied  had  no  such  provision  been  made.  And  that,  too,  in 
the  absence  of  any  direction  that  he  must  look  exclusively  to  that  fund.  Such 
is  not  a  reasonable  construction  of  the  statute.  Such  is  not  a  fair  implication 
of  its  purpose.  It  accords  neither  with  its  letter  nor  with  its  spirit.  Yet  it  is 
for  such  an  implication  the  defendants  contend,  and  upon  it  their  case  wholly 
rests. 

§  1602.  County  ba?ids  issued  in  pursuance  of  an  act  of  tfte  legislature  consti- 
tute  a  debt  of  the  county.  Holders  are  erititled  to  payment  out  of  the  general 
funds  of  the  county. 

The  bonds,  as  we  have  said,  and  as  is  conceded,  are  an  authorized  debt  of  the 
county.    The  purpose  for  which  they  were  authorized  is  manifest.    It  was  to 
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furnish  aid  to  the  construction  of  a  railroad  in  which  the  public,  and  especially 
the  county  of  Clark,  were  thought  to  be  interested.  The  bonds,  it  is  to  be 
presumed,  were  intended  to  be  for  sale  in  the  market;  and  it  was  the  obvious 
intent  alike  of  the  state,  of  the  railroad  company  and  of  the  county  that  they 
should  bring  the  highest  price  possible.  For  this  reason,  probably,  the  tax  of 
one-twentieth  of  one  per  cent,  was  authorized,  with  a  view  to  give  to  them 
additional  credit,  to  make  them  more  salable,  and  to  enable  the  railroad  com- 
pany or  the  county  to  obtain  for  them  a  larger  price.  Surely  it  could  not  have 
been  to  depreciate  their  value  and  make  them  almost  worthless  in  the  market. 
It  was  said  during  the  argument,  and  not  denied,  that  the  taxable  property  of 
the  county  is  valued  at  $3,700,000.  A  tax  of  one-twentieth  of  one  per  cent, 
upon  that  sum,  taking  no  account  of  exonerations  and  failure  to  collect,  would 
yield  only  $1,850,  less  than  one-eighth  of  the  annual  interest  of  the  debt  author- 
ized and  incurred.  It  is  incredible  that  the  legislature  intended  to  deny  to  the 
purchasers  of  the  bonds  any  right  to  look  for  payment  beyond  such  a  meager 
provision ;  or  if  it  was  so  intended,  that  the  intention  would  not  have  been  ex- 
pressed in  precise  terms.  In  the  absence  of  any  express  declaration  that  the 
creditor's  right  to  claim  payment  shall  not  reach  beyond  the  fund  derived  from 
the  small  special  tax,  we  cannot  think  the  legislature  proposed  rendering  the 
bonds  unsalable  or  almost  worthless  in  the  hands  of  those  who  might  be  so 
unfortunate  as  to  hold  them.  Such  an  intention  would  have  defeated  the 
object  sought  to  be  secured  by  giving  authority  for  their  issue.  Nor  can  we 
think  that  the  legislature  intended  to  set  a  trap  for  purchasers,  and  lead  them  to 
suppose  they  were  obtaining  valuable  securities,  when,  in  fact,  they  would 
obtain  what  was  worth  next  to  nothing.  The  statute  justifies  no  implication 
of  any  such  legislative  intention.  If  it  be  said  that  the  legislature,  in  limiting 
the  special  tax  allowed,  contemplated  no  issue  of  bonds  beyond  what  one-twen- 
tieth of  one  per  cent,  would  pay,  and  did  not  anticipate  the  improvidence  of 
purchasers  who  might  buy  bonds  issued  in  excess  of  that  sum,  it  may  be 
answei'ed  that  still  a  larger  issue  was  in  fact  authorized.  Such  an  issue  must, 
therefore,  have  been  considered  as  possible.  And  it  would  be  absurd  to  hold 
that  the  legislative  intent  was  to  allow  the  issue  and  sale  of  county  bonds  for 
a  sum  more  than  one  hundred  times  larger  than  the  debt  acknowledged  by 
them  to  be  due,  and  more  than  one  hundred  times  larger  than  the  purchasers 
would  be  entitled  to  recover. 

We  have  been  referred  to  the  cases  of  Supervisors  v.  United  States,  18  Wall., 
71,  and  State  v,  Shortridge,  siipray  as  sustaining  the  construction  of  the  statute 
contended  for  by  the  defendants.  In  fact,  however,  they  afford  it  no  support 
In  the  former  of  these  cases,  we  held  that  a  statute  of  the  state  of  Iowa  con- 
ferred no  power  to  levy  a  specific  tax  to  pay  a  judgment  rendered  against  a 
county  on  warrants  for  ordinary  county  expenditures,  and  we  asserted  that  a 
mandamus  will  not  be  awarded  to  compel  county  oflBcers  of  a  state  to  do  any 
act  which  they  are  not  authorized  to  do  by  the  laws  of  the  state  from  which 
they  claim  their  powers.  We  adhere  now  to  what  we  then  decided.  But  we 
have  in  hand  no  such  case.  The  present  is  not  an  attempt  to  enforce  the  levy 
of  any  special  tax,  or  of  any  tax.  It  asserts  no  power  in  the  county  court  to 
levy  a  tax,  which  the  defendants  deny  they  have.  It  claims  only  a  right  to 
share  in  the  product  of  a  tax  confessedly  authorized.  We  do  not,  therefore, 
perceive  that  the  case  has  any  applicability  to  the  subject  we  have  before  us. 
And  State  v,  Shortridge,  though  claimed  to  be  in  point,  is  equally  inapplicable, 

when  it  is  observed  what  the  case  was  and  what  was  decided.     It  was  a  suit 
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for  a  mandamus  to  compel  the  county  court  of  Macon  county  to  levy  a  tax  for 
the  payment  of  the  principal  and  interest  of  several  railroad  bonds  issued  in 
payment  of  a  subscription  b}'  the  county  to  the  capital  stock  of  the  Missouri 
&  Mississippi  Hailroad  Company.  The  bonds  had  been  issued  by  virtue  of  a 
legislative  act  similar  to  that  under  which  the  bonds  of  the  present  relator  were 
issued.  The  county  had  levied  the  special  tax  authorized  by  the  act,  and  the 
application  was  for  a  mandamvs  to  compel  the  levy  of  another  tax  specially  for 
the  payment  of  the  bonds,  in  addition  to  that  allowed;  namely,  that  of  one- 
twentieth  of  one  per  cent.  The  court  refused  the  writ,  holding  that  no  other 
special  tax  was  authorized  by  law  than  the  one  mentioned  in  the  charter  of  the 
railroad  company;  and,  as  that  had  been  levied,  that  there  was  no  right  to 
levy  another.  This  was  the  only  question  before  the  court,  and  the  decision  is 
authority  only  to  the  extent  of  the  case  before  it.  The  court  does  not  appear 
to  have  decided  that  the  county  court  could  not  levy  a  general  tax  for  the  ex- 
penses and  liabilities  of  the  county.  It  was  only  called  upon  to  consider  how 
far  an  extraordinary  or  special  tax  could  be  levied.  The  case  called  for  noth- 
ing more;  and,  if  more  was  intended  by  the  judge  who  delivered  the  opinion, 
it  was  purely  obiter.  In  the  present  case,  as  already  said,  there  is  no  effort  to. 
enforce  the  levy  of  any  special  tax.  Upon  the  whole,  therefore,  we  think  the 
relator  is  entitled  to  the  mandamus  for  which  he  prays.  Judgment  reversed^ 
with  instructions  to  give  judgment  on  the  demurrer  to  the  return  against  the 
respondents. 

"WAriE,  C.  J.,  and  Justices  Miller  and  Brm)ley  dissented,  the  Chief  Justice 
holding  that  the  debt  was  payable  from  a  particular  fund,  and  that  if  the  fund 
was  deficient,  the  legislature  could  alone  grant  the  necessary  relief. 

UNITED  STATES  v.  NEW  ORLEANS. 
(8  Otto,  881-398.    1878.) 

Error  to  U.  S.  Circuit  Court,  District  of  Louisiana. 

Statement  of  Facts. —  Morris  Kanger,  holding  judgments  against  the  city  of 
New  Orleans,  recovered  upon  bonds  issued  by  that  city  in  aid  of  a  railroad  and 
under  legislative  authority,  petitioned  for  a  writ  of  mxindamusj  directed  to  the 
city,  commanding  a  levy  of  taxes  to  pay  those  judgments.  The  petition  alleged 
that  the  stock  purchased  with  the  bonds  was  pledged  by  law  to  the  payment  of 
the  bonds,  and  that,  disregarding  the  obligations  growing  out  of  that  fact,  the 
city  had  sold  the  stock,  or  a  great  portion  of  it.  The  city  answered,  admitting 
the  sale  of  the  stock  by  a  preceding  administration  of  the  city,  and  the  expend- 
iture of  its  proceeds ;  and  denied  that  any  tax  to  pay  the  bonds  had  been  au- 
thorized by  the  legislature  of  the  state.  To  this  answer  there  was  a  demurrer, 
which  was  overruled  and  the  writ  of  mandamus  refused. 

Opinion  by  Mr.  JusncE  Field. 

The  judge  of  the  circuit  court  accompanied  the  judgment  with  an  opinion  giv- 
ing the  reasons  of  his  decision,  which  were  substantially  those  stated  in  the  an- 
swer of  the  city ;  that  the  statute  authorizing  tiie  issue  of  the  bonds,  upon  which 
the  judgments  were  recovered,  made  no  provision  for  levying  a  tax  to  pay  the 
principal,  but  intended  that  it  should  be  paid  out  of  the  stock  of  the  railroad 
company  and  its  revenues ;  and  that  the  proceeds  from  the  sale  of  the  stock 
had  been  already  expended  by  the  predecessors  of  the  present  city  authorities. 

The  court,  adopting  the  view  of  the  city  authorities  as  to  the  construction  of 
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the  statute,  and  the  supposed  intention  of  the  legislature,'  proceeded  on  the 
principle  that  the  power  of  taxation  belongs  exclusively  to  the  legislative  branch 
of  the  government,  and  that  the  judiciary  cannot  direct  a  tax  to  be  levied  when 
none  is  authorized  by  the  legislature;  and  that  the  issuing  of  a  mandamus  to 
apply  the  proceeds  received  from  the  sale  of  the  stock  would  be  a  futile  pro- 
ceeding, they  having  been  previously  used  for  other  purposes.  A  writ,  said  the 
court,  could  not  issue  commanding  the  performance  of  an  admitted  impossi- 
bility. 

§  1603.  T/ie  power  of  taa;attofiis  exdusivdy  a  legislative  power ^  hut  may  he 
delegated  to  municipal  hodies. 

The  position  that  the  power  of  taxation  belongs  exclusively  to  the  legislative 
branch  of  the  government,  no  one  will  controvert.  Under  our  system  it  is 
lodged  nowhere  else.  But  it  is  a  power  that  may  be  delegated  by  the  legisla- 
ture to  municipal  corporations,  which  are  merely  instrumentalities  of  the  state 
for  the  better  administration  of  the  government  in  matters  of  local  concern. 
When  such  a  corporation  is  created,  the  power  of  taxation  is  vested  in  it  as 
an  essential  attribute,  for  all  the  purposes  of  its  existence,  unless  its  exercise  be 
in  express  terms  prohibited.  For  the  accomplishment  of  those  purposes,  its 
authorities,  however  limited  the  corporation,  must  have  the  power  to  raise 
money  and  control  its  expenditure.  In  a  city,  even  of  small  extent,  they  have 
to  provide  for  the  preservation  of  peace,  good  order  and  health,  and  the  exe- 
cution of  such  measures  as  conduce  to  the  general  good  of  its  citizens;  such  as 
the  opening  and  repairing  of  streets,  the  construction  of  sidewalks,  sewers  and 
drains,  the  introduction  of  w^ater,  and  the  establishment  of  a  fire  and  police 
department.  In  a  city  like  New  Orleans,  situated  on  a  navigable  stream,  or  on 
a  harbor  of  a  lake  or  sea,  their  powers  are  usually  enlarged,  so  as  to  embrace 
the  building  of  wharves  and  docks  or  levees  for  the  benefit  of  commerce,  and 
they  may  extend  also  to  the  construction  of  roads  leading  to  it,  or  the  contribut- 
ing of  aid  towards  their  construction.  The  number  and  variety  of  works  which 
may  be  authorized,  having  a  general  regard  to  the  welfare  of  the  city  or  of  its 
people,  are  mere  matters  of  legislative  discretion.  All  of  them  require  for 
their  execution  considerable  expenditures  of  money.  Their  authorization  with- 
out providing  the  means  for  such  expenditures  would  be  an  idle  and  futile 
proceeding.  Their  authorization,  therefore,  implies  and  carries  with  it  the 
power  to  adopt  the  ordinary  means  employed  by  such  bodies  to  raise  funds  for 
their  execution,  unless  such  funds  are  otherwise  provided.  And  the  ordinary 
means  in  such  cases  is  taxation.  A  municipality  without  the  power  of  taxation 
would  be  a  body  without  life,  incapable  of  acting,  and  serving  no  useful  pur- 
pose. 

§  1 604.  Autlhority  to  a  municipal  hodg  to  iss^ie  honds  implies  a  gi^ant  of 
power  to  levy  taices  to  pay  them,. 

For  the  same  reason,  when  authority  to  borrow  money  or  incur  an  obliga- 
tion in  order  to  execute  a  public  work  is  conferred  upon  a  municipal  cor- 
poration, the  power  to  levy  a  tax  for  its  payment  or  the  discharge  of  the 
obligation  accompanies  it;  and  this,  too,  without  any  special  mention  that  such 
power  is  granted.  This  arises  from  the  fact  that  such  corporations  seldom 
possess  —  so  seldom,  indeed,  as  to  be  exceptional  —  any  means  to  discharge 
their  pecuniary  obligations  except  by  taxation.  "It  is  therefore  to  be  inferred,'* 
as  observed  by  this  court  in  Loan  Association  v.  Topeka,  20  Wall.,  660,  "  that 
when  the  legislature  of  a  state  authorizes  a  county  or  city  to  contract  a  debt 
by  bond,  it  intends  to  authorize  it  to  levy  such  taxes  as  are  necessary  to  pay 
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the  debt,  unless  there  is  in  the  act  itself,  or  in  some  general  statute,  a  limita- 
tion upon  the  power  of  taxation  which  repels  such  an  iuference/'  The 
doctrine  here  stated  is  asserted  by  the  supremo  court  of  Pennsylvania  in  Com- 
monwealth V.  Commissioners  of  Allegheny  County,  37  Penn.  St.,  277.  That 
county  was  authorized  by  an  act  of  the  legislature  to  subscribe  to  the  capital 
stock  of  a  railroad  company,  and  to  issue  its  bonds  in  payment  thereof.  The 
interest  on  them  being  unpaid,  a  writ  of  mandamiis  was  applied  for  to  compel 
the  commissioners  of  the  county  to  make  provision  to  pay  it.  The  return  of  the 
officers  set  up,  among  other  objections  to  the  writ,  that  the  act  authorizing 
the  subscription  and  issue  of  the  bonds  provided  no  means  of  payment,  either 
of  the  principal  or  interest.  To  this  defense  the  court  said:  "The  act  of  1843 
authorized  subscriptions  by  certain  counties  to  be  made  as  ^  full  as  any  indi- 
vidual could  do,'  without  prescribing  more  precisely  the  terms.  But  by  the  fifth 
section  of  the  act  of  April  18,  1843,  counties  subscribing  are  authorized  to  bor- 
row money  to  pay  for  such  subscriptions.  We  have  decided  that  bonds  or 
certificates  of  loan  issued  by  a  municipal  corporation  is  an  ordinary  and  appro- 
priate mode  of  borrowing  money,  and  the  act  of  1853  expressly  authorized  the 
issue  of  such  securities.  The  subscriptions  were  accordingly  made,  and  the 
bonds  issued.  Thus  was  a  lawful  debt  incurred  by  the  county ;  and  as  no 
other  than  the  ordinary  mode  of  extinguishing  it,  or  of  paying  the  interest 
thereon,  was  provided,  it  follows,  of  course,  that  the  ordinary  mode  of  raising 
the  means  must  be  resorted  to,  namely,  to  provide  for  it  in  the  annual  assess- 
ment of  taxes  for  county  purposes."  Again,  in  the  same  case,  the  court  said: 
**  In  the  next  place,  it  is  averred  that  there  is  no  authority  to  levy  a  tax  for  the 
payment  of  the  interest  by  the  county.  We  have  already  treated  of  this,  and 
said  that  the  authority  to  create  the  debt  implies  an  obligation  to  pay  it;  and 
when  no  special  mode  of  doing  so  is  provided,  it  is  also  implied  that  it  is  to  be 
done  in  the  ordinary  way, —  b}''  the  levy  and  collection  of  taxes." 

In  numerous  cases,  similar  language  is  found  in  opinions  of  the  state  courts, 
not  required,  perhaps,  to  decide  the  point  in  judgment  therein,  but  showing  a 
recognition  of  the  doctrine  stated.  Thus,  in  Lowell  v.  Boston,  111  Mass.,  460, 
the  supreme  CDurt  of  Massachusetts,  in  speaking  of  bonds  which  the  legisla- 
ture had  authorized  the  city  of  Boston  to  issue,  in  order  to  raise  funds  to  be 
loaned  to  individuals  to  aid  them  in  rebuilding  that  portion  of  the  city  which 
was  burned  in  the  great  fire  of  November,  1872,  said :  "  The  issue  of  bonds  by 
the  city,  whatever  provision  may  be  made  for  their  redemption,  involves  the 
possible  and  not  improbable  consequence  of  a  necessity  to  provide  for  their 
payment  by  the  city.  The  right  to  incur  the  obligation  implies  the  right  to 
raise  money  by  taxation  for  payment  of  the  bonds ;  or,  what  is  equivalent,  the 
right  to  levy  a  tax  for  the  purposes  for  which  the  fund  is  to  be  raised  by  means 
of  the  bonds  so  authorized."  To  the  same  purport  is  the  language  of  the 
supreme  court  of  Wisconsin,  in  Hasbrouck  v.  Milwaukee,  25  Wis.,  122.  And 
in  the  recent  case  of  Parsons  v.  City  of  Charleston,  in  the  United  States  cir- 
cuit court,  the  chief  justice  gave  emphatic  affirmation  to  the  doctrine.  Hughes, 
282.  Indeed,  it  is  always  to  be  assumed,  in  the  absence  of  clear  restrictive  pro- 
visions, that  when  the  legislature  grants  to  a  city  the  power  to  create  a  debt,  it 
intends  that  the  city  shall  pay  it,  and  that  the  payment  shall  not  be  left  to  its 
caprice  or  pleasure.  When,  therefore,  a  power  to  contract  a  debt  is  conferred, 
it  must  be  held  that  a  corresponding  power  of  providing  for  its  payment  is  also 
conferred.  The  latter  is  implied  in  the  grant  of  the  former,  and  such  implica- 
tion cannot  be  overcome  except  by  express  words  excluding  it. 
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§  1605.  Jvdgment  upon  viunicipdl  hands  is  oonclusive  of  tJieir  validity. 

In  the  present  case,  the  indebtedness  of  the  city  of  New  Orleans  is  con- 
clusively established  by  the  judgments  recovered.  The  validity  of  the  bonds 
upon  which  they  were  rendered  is  not  now  open  to  question.  Nor  is  the  pay- 
ment of  the  judgments  restricted  to  anj^  species  of  property  or  revenues,  or 
subject  to  any  conditions.  The  indebtedness  is  absolute.  If  there  were  any 
question  originally  as  to  a  limitation  of  the  means  by  which  the  bonds  were  to 
be  paid,  it  is  cut  off  from  consideration  now  by  the  judgments.  If  a  limitation 
existed,  it  should  have  been  insisted  upon  when  the  suits  on  the  bonds  were 
pending,  and  continued  in  the  judgments.  The  fact  that  none  is  thus  continued 
is  conclusive  on  this  application  that  none  existed. 

§  1606,  Provision  that  stock  for  which  bonds  were  issiced  shotdd  he  pledged 
for  their  payment^  hdd^  merely  collateral  security. 

If  the  question  were  an  open  one,  our  conclusion  would  be  the  same.  The 
act  of  1854  provided  that  the  railroad  company  should  issue  to  the  city  certifi- 
cates of  stock  for  an  amount  equal  to  the  amount  of  bonds  received,  and  that 
the  stock  should  remain  "  forever  pledged  for  the  redemption  of  said  bonds.'* 
It  is  plain  that  this  language  was  intended  only  to  create  a  statutory  pledge  by 
way  of  collateral  secu-rity  for  the  payment  of  the  bonds.  It  does  not  import 
that  the  holders  of  the  bonds  were  to  be  thereby  precluded  from  looking  to  the 
city,  or  that  they  were  obliged  to  have  recourse,  in  the  first  instance,  to  the 
pledge.  The  city,  by  the  terms  of  the  bonds,  was  primarily  liable;  and  noth- 
ing in  the  language  of  the  act  in  any  respect  affects  this  primary  liability.  The 
bondholder  is  not  compelled  to  look  to  the  security,  but  may  proceed  directly 
against  the  city  without  regard  to  it.  Besides,  as  was  justly  observed  by  coun- 
sel, if  we  could  seek  the  intention  of  the  legislature  from  other  considerations 
than  the  words  of  the  statute,  it  would  be  still  plainer  that  no  such  construc- 
tion could  be  given  to  its  language.  The  object  of  issuing  the  bonds  for  the 
stock  was  to  aid  the  company  in  obtaining  funds  to  build  its  road.  If  the 
stock  had  been  available,  the  bonds  would  not  have  been  needed ;  the  stock 
would  have  been  sold.  But  it  was  not  available;  and  it  is  difficult  to  believe 
that  the  bonds  would  have  been  any  more  so,  if  their  payment  had  been  limited 
to  the  revenues  and  proceeds  of  the  stock.  The  proposal  of  such  a  scheme  for 
raising  money  would  not  have  indicated  much  wisdom  on  the  part  of  the  legis> 
lature;  to  have  assented  to  it  would  have  indicated  less  on  the  part  of  the  bond- 
holders. And  even  if  the  bondholders  had  been  required  to  look  for  payment 
of  the  bonds  only  to  the  revenues  and  proceeds  of  the  stock,  it  comes  with  bad 
grace  from  the  city,  not  to  say  evinces  an  insensibility  to  its  obligations,  to 
allege  exemption  from  liability  after  its  authorities  have  sold  the  stock  and 
diverted  the  proceeds  to  other  uses. 

§  1607.  A  statute  limiting  the  powers  of  ^municipal  hodies  does  not  circumr 
scribe  the  operation  of  late7  statutes  which  by  fair  construction  abrogate  those 
limitatians.  ^ 

This  construction  is  not  affected,  as  contended  by  counsel,  by  the  statutes  of 
1852  and  1853,  restraining  cities  and  towns  from  creating  any  indebtedness 
without  providing  at  the  same  time  for  the  payment  of  the  principal  and  inter- 
est. Those  statutes  were  not  limitations  on  the  power  of  the  legislature  to 
authorize  the  creation  of  debts  by  cities  upon  other  conditions.  It  does  not 
follow  that,  because  it  was  deemed  expedient,  as  a  general  rule,  to  prohibit 
cities  and  towns  from  incurring  debts  on  their  own  motion,  without  making 
provision  for  their  payment,  that  the  legislature  might  not  authorize  the  incur- 
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ring  of  a  particular  obligation  without  such  provision.  And  it  will  be  found, 
upon  examination,  that  the  act  of  1854  prescribed  the  details  of  the  ordi- 
nance which  should  be  passed  by  the  city  in  the  execution  of  the  authority  con- 
ferred, and  that  the  ordinance  passed  conformed  to  them.  Butz  v.  Muscatine,  8 
Wall.,  575;  Amey  v.  Allegheny,  24  How.,  364  (§§  1237-39,  supra);  Common- 
wealth V.  Pittsburg,  34  Penn.  St.,  496;  Commonwealth  t;.  Commissioners,  40  id., 
348;  Commonwealth  u  Perkins,  43  id.,  400;  Fosdick  v.  Perry sburg,  4  Ohio  St.^ 
472.  There  is  nothing,  therefore,  in  the  positions  of  counsel,  to  impair  the  va- 
lidity of  the  bonds  upon  which  the  judgments  were  recovered,  if  we  were  at 
liberty  to  consider  them  on  this  application.  But,  as  already  said,  the  judg- 
ments are  conclusive  upon  this  point.  Owing  the  debt,  the  city  has  the 
power  to  levy  a  tax  for  its  payment.  By  its  charter,  in  force  when  the  bonds 
were  issued,  it  was  invested,  in  express  terms,  ^^  with  all  the  powers,  rights, 
privileges  and  immunities  incident  to  a  municipal  corporation  and  necessary  for 
the  proper  government  of  the  same." 

§  1608.  Where  it  is  the  duty  of  a  municipal  corporcAion  to  levy  a  tax,  a  writ 
of  mandamus  wiU  lie  to  compel-  the  performance  of  that  duty. 

As  already  said,  the  power  of  taxation  is  a  power  incident  to  such  a  corpora- 
tion, and  may  be  exercised  for  all  the  purposes  authorized  by  its  charter  or  sub- 
sequent legislation.  Whatever  the  legislature  empowers  a  corporation  to  do  is- 
presumably  for  its  benefit,  and  may,  in  "  the  proper  government  of  the  same,'^ 
be  done.  Having  the  power  to  levy  a  tax  for  the  payment  of  the  judgments^ 
of  the  relator,  it  was  the  duty  of  the  city,  through  its  authorities,  to  exercise 
the  power.  The  payment  was  not  a  matter  resting  in  its  pleasure,  but  a  duty 
which  it  owed  to  the  creditor.  Having  neglected  this  duty,  the  case  was  one 
in  which  a  mandamus  should  have  been  issued  to  enforce  its  performance* 
Knox  County  v,  Aspinwall,  24  How.,  376 ;  Von  Hoffman  v.  City  of  Quincy,  4 
Wall.,  535;  Benbow  v,  Iowa  City,  7  id.,  313;  Supervisors  v.  Rogers,  id.,  175; 
Supervisors  v,  Durant,  9  id.,  415;  County  of  Cass  v,  Johnston,  95  U.  S.,  360 
(§§  901-904,  supra).  The  judgment  of  the  court  below  must,  therefore,  be  re- 
versed and  the  cause  remanded  with  directions  to  issue  the  writ  as  prayed  in 
the  petition  of  the  relator ;  and  it  is  so  ordered. 

UNITED  STATES  v.  COUNTY  OP  MACON. 
(9  Otto,  581^92.    1878.) 

Error  to  IT.  S.  Circuit  Court,  Western  District  of  Missouri. 

Statement  of  Facts. —  The  relator  recovered  a  judgment  against  the  county 
of  Macon  on  coupons  detached  from  bonds  issued  by  the  county.  This  was  an 
application  to  compel  the  levy  of  a  tax.  It  was  alleged,  among  other  things, 
that  the  county  had  levied  and  collected  taxes  at  the  rate  of  one-half  per  cent, 
per  annum  to  pay  the  interest,  and  that  four  instalments  had  been  paid ;  that 
an  execution  had  been  issued  and  returned  nvJla  bona.  The  county  admitted 
the  rendition  of  the  judgment,  but  alleged  that  by  the  terms  of  the  act  incor- 
porating the  company  the  county  was  limited  to  a  levy  of  one-twentieth  of  one 
per  cent,  upon  the  taxable  value  of  the  property  for  each  year  for  the  payment 
of  the  bonds;  that  such  tax  had  been  annually  levied,  but  was  not  sufficient  to 
pay  the  interest  annually  accruing  on  the  bonds  issued  to  pay  the  first  subscrip- 
tion, there  having  been  two  subscriptions  of  $175,000  each. 

Opinion  by  Wajte,  C.  J. 

799 


gieOO.  BONDS  — CORPORATE  SECURITIES. 

In  United  States  v.  County  of  Clark,  96  U.  S.,  211  (§§  1601-2,  sujpra),  we 
decided  that  bonds  issued  by  counties  under  section  13  of  the  act  to  incorpo- 
rate the  Missouri  &  Mississippi  Railroad  Company  were  debts  of  the  county, 
and  that  for  any  balance  remaining  due  on  account  of  principal  or  interest 
after  the  application  of  the  proceeds  of  the  special  tax  authorized  by  that  sec- 
tion, the  holders  were  entitled  to  payment  out  of  the  general  funds  of  the 
county.  In  Loan  Association  v.  Topeka,  20  Wall.,  660  (§§  1162-68,  supra),  we 
also  decided  that  "  it  is  to  be  inferred,  when  the  legislature  of  a  state  author- 
izes a  county  or  city  to  contract  a  debt  by  bond,  it  intends  to  authorize  it  to 
levy  such  taxes  as  are  necessary  to  pay  the  debt,  unless  there  is  in  the  act  itself, 
or  in  some  general  statute,  a  limitation  upon  the  power  of  taxation  which  repels 
such  an  inference."  When  the  act  to  incorporate  the  Missouri  &  Mississippi 
Kailroad  Company  was  passed,  the  power  of  counties  in  the  state  of  Missouri  to 
tax  for  general  purposes  was  limited  by  law  to  one-half  of  one  per  cent,  on  the 
taxable  value  of  the  property  in  the  county.  E.  S.  Mo.  1865,  p.  96,  sec.  7;  p.  121, 
sec.  76.  This  limit  has  never  since  been  increased,  and  the  constitution  of  1875, 
which  is  now  in  force,  provides  that  this  tax  shall  never  exceed  that  rate  in 
counties  of  the  class  of  Macon.  Art.  10,  sec.  11.  If  there  had  been  nothing 
in  the  act  to  the  contrary,  it  might,  perhaps,  have  been  fairly  inferred  that  it 
was  the  intention  of  the  legislature  to  grant  full  power  to  tax  for  the  payment 
of  the  extraordinary  debt  authorized  to  an  amount  sufficient  to  meet  both 
principal  and  interest  at  maturity.  This  implication  is,  however,  repelled  by 
the  special  provision  for  the  tax  of  one-twentieth  of  one  per  cent.,  and  the  case 
is  thus  brought  directly  within  the  maxim,  expressio  unius  est  exdibsio  alieruis, 

§  1609.  Where  the  statute  which  authorizes  the  issuance  of  county  bonds  ex- 
pressly liinits  tlie  powers  of  ilie  county  to  levy  tdxesfor  their  payment^  this  court 
can  afford  the  bondholder  no  relief 

Thus,  while  the  debt  was  authorized,  the  power  of  taxation  for  its  payment 
was  limited,  by  the  act  itself  and  the  general  statutes  in  force  at  the  time,  to 
the  special  tax  designated  in  the  act,  and  such  other  taxes  applicable  to  the 
subject  as  then  were  or  might  thereafter  by  general  or  special  acts  be  per- 
mitted. No  contract  has  been  impaired  by  taking  away  a  power  which  was  in 
force  when  the  bonds  were  issued.  The  general  power  of  taxation  to  pay 
county  debts  is  as  ample  now  as  it  was  when  the  railroad  company  was  incor- 
porated and  the  debt  incurred.  The  difficulty  lies  in  the  want  of  original 
power.  While  there  has  undoubtedly  been  great  recklessness  on  the  part  of 
the  municipal  authorities  in  the  creation  of  bonded  indebtedness,  there  has  not 
unfrequently  been  gross  carelessness  on  the  part  of  purchasers  when  investing 
in  such  securities.  Every  purchaser  of  a  municipal  bond  is  chargeable  with 
notice  of  the  statute  under  which  the  bond  was  issued.  If  the  statute  gives  no 
power  to  make  the  bond,  the  municipality  is  not  bound.  So,  too,  if  the  munici- 
pality has  no  power,  either  by  express  grant  or  by  implication,  to  raise  money 
by  taxation  to  pay  the  bond,  the  holder  cannot  require  the  municipal  authori- 
ties to  levy  a  tax  for  that  purpose.  If  the  purchaser  in  this  case  had  examined 
the  statutes  under  which  the  county  was  acting,  he  would  have  seen  what 
might  prove  to  be  difficulties  in  the  way  of  payment.  As  it  is,  he  holds  the 
obligation  of  a  debtor  who  is  unable  to  provide  the  means  of  payment  We 
have  no  power  by  mandamus  to  compel  a  municipal  corporation  to  levy  a  tax 
which  the  law  does  not  authorize.  We  cannot  create  new  rights  or  confer  new 
powers.  All  we  can  do  is  to  bring  existing  powers  into  operation.  In  this 
case  it  appears  that  the  special  tax  of  one-twentieth  of  one  per  cent,  has  been 
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regularly  levied,  collected  and  applied,  and  no  complaint  is  made  as  to  the  levy 
of  the  one-half  of  one  per  cent,  for  general  purposes.  What  is  wanted  is  the 
levy  beyond  these  amounts,  and  that,  we  think,  under  existing  laws,  we  have 
no  power  to  order. 

Our  attention  has  been  directed  to  the  general  railroad  law  in  force  when  the 
Missouri  &  Mississippi  Railroad  Company  was  incorporated  and  when  the 
bonds  in  question  were  issued,  and  it  is  insisted  that  ample  power  is  to  be  found 
there  for  the  levy  of  the  required  tax.  The  power  of  taxation  there  granted 
is,  as  we  think,  clearly  confined  to  subscriptions  authorized  by  that  act,  which 
require  the  assent  of  two-thirds  of  the  qualified  voters  of  the  county.  Under 
such  circumstances,  it  seems  to  have  been  considered  proper  to  allow  substan- 
tially unlimited  power  of  taxation  to  pay  a  debt  which  the  voters  had  directly 
authorized.  In  this  case  no  such  assent  was  required,  and  the  tax-payers  were 
protected  against  the  improvident  action  of  the  official  authorities  by  a  limit 
upon  the  amount  they  should  be  required  to  pay  in  any  one  year.  The  general 
railroad  act  was  in  force  when  this  company  was  inoorporatedj  but  its  provisions 
seem  not  to  have  been  satisfactory  to  the  corporators.  They  wanted  authority 
for  counties  to  subscribe  without  an  election,  and  on  that  account  accepted  the 
terms  which  were  oflfered.  As  the  bondholders  claim  under,  the  corporation, 
they  must  submit  to  the  conditions  as  to  taxation  which  were  substituted  for 
those  that  would  otherwise  have  existed. 

§  1610.  A  judgment  creditor  of  a  county  Tias  no  additional  rights  hy  reason 
of  his  judgment  to  ca%ise  taxes  to  he  levied  to  pay  it 

We  have  not  been  referred  to  any  statute  which  gives  a  judgment  creditor 
any  right  to  a  levy  of  taxes  which  he  did  not  have  before  the  judgment.  The 
judgment  has  the  effect  of  a  judicial  determination  of  the  validity  of  his  de- 
mand and  of  the  amount  that  is  due,  but  it  gives  him  no  new  rights  in  respect 
to  the  means  of  payment.  This  disposes  of  the  case,  and,  without  answering 
specifically  the  questions  that  have  been  certified,  we  affirm  the  judgment. 

JudgmerU  affirmed. 

RALLS  COUNTY  COURT  v.  UNITED  STATEa 
(15  Otto,  788-789.    1881.) 

Erbob  to  TJ.  S.  Circuit  Court,  Eastern  District  of  Missouri. 

Opinion  by  WAriE,  C.  J. 

Statement  of  Facts. —  Section  29  of  the  act  to  incorporate  the  St.  Louis  & 
Keokuk  Railroad  Company,  approved  February  16,  1857,  is  as  follows:  "It 
shall  be  lawful  for  the  county  court  of  any  county  in  which  any  part  of  the 
route  of  said  railroad  may  be  to  subscribe  to  the  stock  of  said  company ;  and  it 
may  invest  its  funds  in  the  stock  of  said  company,  and  issue  the  bonds  of  said 
county  to  raise  funds  to  pay  the  stock  thus  subscribed,  and  to  take  proper  steps 
to  protect  the  interest  and  credit  of  the  county.  Such  county  court  may 
appoint  an  agent  to  represent  the  county,  vote  for  it  and  receive  its  dividends.'* 

Under  this  authority,  the  county  court  of  Ralls  county  subscribed  $200,000 
to  the  stock  of  the  company,  and,  during  the  years  1870  and  1871,  issued  bonds 
of  the  county  to  pay  the  subscription.  Default  having  been. made  in  the  pay- 
ment of  coupons  for  interest  attached  to  some  of  these  bonds,  Douglass  brought 
suit  against  the  county,  in  the  circuit  court  of  the  United  States  for  the  eastern 

district  of  Missouri,  for  their  recovery,  and  on  the  16th  of  October,  1878,  ob- 
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tained  judgment  for  $17,158.4:3.    That  judgment  was  affirmed  in  County  of 
Ealls  V.  Douglass,  15  Otto,  728. 

§  161 1 .    Where  a  judgment  has  been  rendered  against  a  oounty  on  hondsj  no 
defense  impugning  that  Judgment  can  be  set  up  against  a  mandam/us. 

After  the  judgment  was  rendered  in  the  circuit  court  the  present  suit  was 
begun  by  the  United  States,  on  his  relation,  to  require  the  county  court,  by  inm- 
damus,  to  pay  the  amount  due  out  of  moneys  in  the  treasury  of  the  county;  or, 
if  that  could  not  be  done,  to  raise  the  necessary  means  by  the  levy  of  a  special 
tax.  In  the  return  to  the  alternative  writ  many  defenses  were  set  up  which 
related  to  the  validity  of  the  coupons  on  which  the  judgment  had  been  ob- 
tained, as  obligations  of  the  county.  As  to  all  these  defenses,  it  is  sufBcient  to 
say  it  was  conclusively  settled  by  the  judgment  which  lies  at  the  foundation  of 
the  present  suit  that  the  coupons  were  binding  obligations  of  the  county,  duly 
created  under  the  authority  of  the  charter  of  the  railroad  company,  and,  as 
such,  entitled  to  payment  out  of  any  fund  that  could  lawfully  be  raised  for 
that  purposa  It  has  been  in  effect  so  decided  by  the  supreme  court  of  Missouri 
in  State  v.  Eainey,  74  Mo.,  229,  and  the  principle  on  which  the  decision  rests  is 
elementary.  The  present  suit  is  in  the  nature  of  an  execution,  and  its  object 
is  to  enforce  the  payment,  in  some  way  provided  by  law,  of  the  judgment 
which  has  been  recovered.  The  only  defenses  that  can  be  considered  are  those 
which  may  be  presented  in  the  proper  course  of  judicial  procedure  agaiust  the 
collection  of  valid  coupons,  executed  under  the  authority  of  law  and  reduced 
to  judgment.  While  the  coupons  are  merged  in  the  judgment,  they  carried 
with  them  into  the  judgment  all  the  remedies  which  in  law  formed  a  part  of 
their  contract  obligations,  and  these  remedies  may  still  be  enforced  in  all  ap- 
propriate ways,  notwithstanding  the  change  in  the  form  of  the  debt. 

§  1612*  A  county  authorised  hy  law  to  C07htract  a  special  liability  can  levy  a 
special  tax  to  7neet  that  liability y  unless  it  is  restrained  by  a  valid  limitation  of 
its  taxing  power. 

This  brings  us  to  consider  what  may  be  done  to  enforce  the  judgment.  The 
county  court  insists  that  its  power  of  taxation  is  limited  to  the  levy  of  an  an- 
nual tax  of  one-half  of  one  per  cent,  on  the  taxable  property  in  the  county, 
and  that  as  this  tax  has  always  been  levied  at  the  tinles  provided  by  law,  the 
duty  of  the  court  in  the  premises  has  been  fully  performed.  The  relator,  on 
the  contrary,  claims  that  the  limit  of  one-half  of  one  per  cent,  only  applies 
to  taxes  to  defray  the  general  expenses  of  the  county,  and  that  if  the  fund 
produced  in  this  way  is  not  sufficient  to  enable  the  county  to  pay  his  judg- 
ment, an  additional  tax  must  be  levied  and  collected  specifically  for  that  pur- 
pose. This  presents  the  real  controversy  we  have  to  settle.  When  the  charter 
of  the  St.  Louis  &  Keokuk  Bailroad  Company  was  granted,  when  the  subscrip- 
tion was  made  to  its  stock  by  the  county  court,  and  when  the  bonds  to  pay  the 
subscription  were  put  out,. there  were  limitations  on  the  powers  of  the  county 
court  for  the  levy  of  taxes  to  defray  the  expenses  of  the  county  which  con- 
fined the  tax  for  a  year  to  one-half  of  one  per  cent,  or  less.  The  question  we 
have  to  consider  is  not  whether  this  power  has  been  reduced  below  that  limit, 
but  whether  the  limit  is  applicable  to  the  obligation  of  the  county  created 
under  the  authority  of  the  particular  charter  now  in  question.  It  must  be 
considered  as  settled  in  this  court,  that  when  authority  is  granted  by  the  legis- 
lative branch  of  the  government  to  a  municipality,  or  a  subdivision  pf  a  state^ 
to  contract  an  extraordinary  debt  by  the  issue  of  negotiable  securities,  the 
power  to  levy  taxes  sufficient  to  meet,  at  maturity,  the  obligation  to  be  in- 
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curred,  is  conclusively  implied,  unless  the  law  which  confers  the  authority,  or 
some  general  law  in  force  at  the  time,  clearly  manifests  a  contrary  legislative 
intention.  The  power  to  tax  is  necessarily  an  ingredient  of  such  a  power  to 
contract,  as,  ordinarily,  political  bodies  can  only  meet  their  pecuniary  obliga- 
tions through  the  instrumentality  of  taxation.  This  general  doctrine  has  been 
so  many  times  announced  that  it  cannot  be  necessary  now  to  do  more  than 
refer  to  Loan  Association  v.  Topeka,  20  Wall.,  655  (§§  1162-68,  supra)^  where 
the  opinion  was  given  by  Mr.  Justice  Miller,  and  United  States  v.  New  Orleans, 
98  U.  S.,  381  (§§  1603-8,  eupra),  in  which  Mr.  Justice  Field,  speaking  for  the 
entire  court,  went  elaborately  over  the  whole  subject.  In  United  States  v. 
County  of  Macon,  99  id.,  582  {§§  1609-10,  supra),  there  was  a  special  limita- 
tion on  the  power  to  tax,  coupled  with  the  authority  to  contract,  and  because 
the  legislature  saw  fit  to  say  how  much  of  a  tax  in  addition  to  that  otherwise 
provided  might  be  levied  to  meet  the  new  and  extraordinary  obligation  which 
was  contemplated,  it  was  held  that  a  prohibition  against  anything  more  was 
necessarily  to  be  inferred. 

§  1613.  A  general  law  confining  to  a  fixed  per  centum  the  annual  tax  "  to  de- 
fray expenue^^  etc.^  is  not  applicaUe  to  a  debt  contracted  by  a  county  by  virtue 
of  a  special  power. 

In  the  present  case  there  is  no  such  special  limitation.  The  defense  rests  en- 
tirely on  the  power  to  tax  to  "  defray  the  expenses  of  the  county,"  which  it 
has  always  been  the  policy  of  the  state  to  restrict.  The  county  court  was, 
however,  not  only  authorized  to  issue  bonds,  but  to  "  take  proper  steps  to  pro- 
tect the  interest  and  credit  of  the  county."  It  would  §eem  as  though  nothing 
more  was  needed.  As  the  commercial  credit  of  the  county,  in  respect  to  its 
negotiable  bonds,  could  only  be  protected,  under  ordinary  circumstances,  by 
the  prompt  payment  of  both  principal  and  interest  at  maturity,  and  there  is 
nothing  to  show  that  payment  was  to  be  made  in  any  other  way  than  through 
taxation,  it  necessarily  follows  that  power  to  tax  to  meet  the  payment  was  one 
of  the  essential  elements  of  the  power  to  protect  the  credit.  If  what  the  law 
requires  to  be  done  can  only  be  done  through  taxation,  then  taxation  is  au- 
thorized to  the  extent  that  may  be  needed,  unless  it  is  otherwise  expressly  de- 
clared. The  power  to  tax  in  such  cases  is  not  an  implied  power,  but  a  duty 
growing  out  of  the  power  to  contract.  The  one  power  is  as  much  express  as 
the  other.  Here  it  seems  to  have  been  understood  by  the  legislature  that 
the  ordinary  taxes  might  not  be  enough  to  enable  the  county  to  meet  the  ex- 
traordinary obligation  that  was  to  be  incurred,  and  so,  without  placing  any 
restriction  on  the  amount  to  be  raised,  the  county  court  was  expressly  em- 
powered to  do  all  that  was  necessary  to  protect  the  credit  of  the  county.  We 
cannot  agree  to  the  position  taken  by  the  counsel  for  the  plaintiff  in  error,  that 
this  power  was  exhausted  when  the  bonds  were  issued  to  pay  the  subscription. 
The  faith  of  the  county,  pledged  by  the  subscription,  was  kept  when  the  bonds 
were  put  out,  but  only  by  transferring  the  credit  to  be  protected  from  the  sub- 
scription to  the  bonds.  The  subscription  was  paid  by  the  bonds;  but  the  obli- 
gation to  pay  the  bonds,  principal  and  interest,  when  they  matured,  was  legally 
substituted. 

We  have  been  referred  to  many  instances  in  which  statutes  were  passed  au- 
thorizing special  taxes  to  pay  bonds  which  had  long  before  been  issued  under 
original  authority  like  that  contained  in  the  present  charter;  but  this  does  not, 
in  our  opinion,  change  the  case.    Such  legislation  seems  to  have  been  procured 

out  of  abundant  caution;  but  in  none  of  the  numerous  cases  in  the  Missouri 
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reports,  to  which  our  attention  has  been  directed,  is  it  anywhere  said  that  the 
requisite  tax  could  not  have  been  levied  but  for  such  legislation.  In  State  v, 
Dallas  County  Court,  72  Mo.,  329,  and  some  other  cases  before,  it  was  held 
that  such  a  provision  as  that  contained  in  the  charter  of  the  St.  Louis  & 
Keokuk  Railroad  Company,  now  under  consideration,  was  repealable ;  but  none 
of  the  judges  whose  decisions  have  been  published  intimate  even  that  if  there 
had  been  no  repeal  there  could  not  be  a  tax.  It  has  been  many  times  decided 
that  county  courts  in  Missouri,  while  acting  as  the  governing  bodies  of  their 
counties,  which  are  nothing  more  than  political  subdivisions  of  the  state,  have 
no  implied  powers.  Authority  must  be  conferred  on  them  by  law  to  act,  or 
they  cannot  act  at  all.  This  is  not  peculiar  to  the  county  officials  of  Missouri. 
The  same  principle  applies  to  all  municipal  organizations  in  all  the  states,  and 
in  this  respect  it  matters  but  little  whether  the  organization  exists  as  a  full 
corporation  or  a  quasi  corporation.  The  point  is  that  all  such  organizations 
for  local  government,  by  whatever  name  they  may  be  called,  have  only  such 
powers  as  the  legislatures  of  their  respective  states  see  fit  to  delegate  to  them. 
But  all  powers  that  are  delegated  may  be  exercised  in  any  proper  way  and  at 
all  proper  times. 

This  makes  it  unnecessary  to  consider  whether  the  power  of  taxation  given 
by  the  general  railroad  laws  in  force  when  these  bonds  w^ere  made  can  be  in- 
voked in  aid  of  the  relator.  It  is  enough  that  we  find  sufficient  power  in  the 
charter  of  the  company  itself,  without  looking  elsewhere.  We  ought,  perhaps, 
to  say,  however,  that  the  remark  in  the  opinion  in  United  States  v.  County  of 
Macon,  99  U.  S.,  582,  691  (§§  1609-10,  supra),  to  the  effect  that  the  power  of 
taxation  granted  by  the  general  railroad  laws  was  confined  to  subscriptions  au- 
thorized by  them,  should  be  construed  as  made  in  a  case  where  a  special  limit- 
ation on  the  power  to  tax  was  contained  in  the  charter  which  authorized  the 
issue  of  the  bonds  then  in  question,  and  that  it  was  only  necessary  to  decide 
that  the  railroad  laws  did  not  enlarge  that  power.  The  language  there  used 
may  be  broader  than  on  -further  consideration  we  shall  be  willing  to  agree  to. 
That  case  is  authority  on  this  point  only  to  the  extent  it  was  necessary  then  to 
decide. 

§  161 4r,  Zaws  passed  after  bonds  have  been  issTied,  limiting  the  taxing  powers 
of  cotmtieSy  are  inoperative  as  to  such  bonds. 

It  follows  from  this  that  all  laws  of  the  state  which  have  been  passed  since 
the  bonds  in  question  were  issued,  purporting  to  take  away  from  the  county 
courts  the  power  to  levy  taxes  necessary  to  meet  the  payments,  are  invalid, 
and  that,  under  the  well-settled  rule  of  decision  in  this  court,  the  circuit  court 
had  authority  by  mandamus  to  require  the  county  court  to  do  all  the  law,  when 
the  bonds  were  issued,  required  it  to  do  to  raise  the  means  to  pay  the  judg- 
ment, or  something  substantially  equivalent.  The  fact  that  money  has  once 
been  raised  by  taxation  to  meet  the  payment,  which  has  been  lost,  is  no  defense 
to  this  suit.  The  claim  of  the  bondholders  continues  until  payment  is  actually 
made  to  them.  If  the  funds  are  lost  after  collection,  and  before  they  are  paid 
over,  the  loss  fails  on  the  county  and  not  the  creditors.  The  writ,  as  issued, 
was  properly  in  the  alternative  to  pay  from  the  money  already  raised,  or  levy 
a  tax  to  raise  more.  It  will  be  time  enough  to  consider  whether  the  command 
of  the  writ  that  the  court  cause  the  tax  to  be  collected  is  in  excess  of  the  re- 
quirements of  the  law,  when  the  justices  of  the  court  are  called  on  to  show 
why  they  have  not  obeyed  the  order.  The  same  may  be  said  of  the  order  to 
draw  the  warrant  on  the  treasurer.     As  at  present  informed,  we  see  no  irregu- 
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larity  in  anything  that  has  been  done.  The  judgment  of  the  circuit  court  will 
be  affirmed,  and  the  cause  remanded,  with  leave  to  the  court  to  make  such 
cttanges  in  the  order  originally  entered  as  may  have  become  necessary  by 
reason  of  the  time  that  has  elapsed  since  the  writ  of  error  was  brought ;  and 
it  is  so  ordered. 

UNITED  STATES  r.  FORT  SCOTT. 
(9  Otto,  152-161.     1878.) 

Error  to  U.  S.  Circuit  Court,  District  of  Kansas. 

Statement  of  Facts. —  The  city  of  Fort  Scott,  Kansas,  issued  bonds  for  the 
purpose  of  paving  certain  streets,  and  the  ordinance  authorizing  their  issue  pro- 
vided for  their  payment  by  assessments  upon  the  property  on  the  streets  to  be  so 
improved,  and  upon  the  margin  of  the  bonds  was  a  reference  to  the  ordinance 
prescribing  this  limitation.  A  holder  of  the  bonds  asked  a  mandamus  to  com- 
pel the  levy  of  a  tax  on  all  the  property  of  the  city  liable  to  taxation.  Further 
facts  appear  in  the  opinion  of  the  court. 

Opinion  by  Mr.  Justice  Harlak. 

The  vital  question  upon  this  writ  of  error  is,  whether  the  city  is  under  a 
legal  obligation  to  impose,  in  satisfaction  of  the  relator's  judgment,  a  tax 
upon  all  the  taxable  property  of  the  city.  If  so,  the  judgment  dismissing  the 
information  should  be  reversed ;  otherwise  it  must  be  affirmed.  It  is  contended 
by  counsel  for  the  plaintiff  that  as  the  judgment  for  the  debt  has  never  been 
modified  or  reversed,  the  city  is  estopped,  in  this  proceeding,  to  say  that  the 
relator  was  entitled  only  to  a  levy  upon  the  property  specially  benefited.  A 
determination  of  that  question  does  not  seem  absolutely  necessary  in  view  of 
our  conclusions  upon  other  issues  presented  in  the  case.  We  therefore  waive  its 
consideration,  and  proceed  to  an  examination  of  the  statute  of  March  2,  1871, 
under  which  the  bonds  were  issued.  We  are  the  more  inclined  to  pursue  this 
course  because  of  his  frank  concession,  that  perhaps  the  purpose  of  the  learned 
judge  who  framed  the  order  of  dismissal  was  to  reserve  the  real  question  in 
controversy  for  determination  when  proceedings  for  mandamus  should  come 
before  him. 

§  1615.  Limitations  in  tJie  ordinance  autJwrizing  city  honds  as  to  the  mode  of 
paying  ihem^  field  not  to  limit  the  remedy  of  holders. 

In  our  examination  of  the  stajbute  of  March  2,  1871,  we  are  impressed  with  a 
strong  conviction  that  the  legislature  intended  to  confer  upon  cities  coming 
within  its  provisions  the  amplest  authority,  not  only  to  incur  obligations  for  all 
legitimate  municipal  purposes,  but  to  meet  promptly  every  obligation  thus  in- 
curred. Unusual  care  seems  to  have  been  taken  to  guard  the  financial  credit  of 
such  cities  by  provisions  which,  if  enforced,  would  not  only  give  confidence  to 
creditors,  but  render  municipal  repudiation  impossible.  This  care  is  manifested 
in  the  section  which  requires  the  council  to  establish  a  sinking  fund  for  the  re- 
demption, at  maturity,  of  "  the  bonded  indebtedness  of  the  city,"  that  fund  to 
be  supplied  by  taxes,  payable  only  in  cash.  It  is  further  shown  in  the  section 
which  both  authorizes  and  requires  sufficient  taxation  annually  on  all  taxable 
property  within  the  city  to  meet  the  interest  as  it  matures  ''  on  all  the  bonds  of 
the  city."  It  is  still  further  indicated  in  the  section  which  declares  that  the 
council  "  may  .  .  .  provide  for  the  payment  of  the  debts  and  expenses  of 
the  city."  No  express  restriction  is  imposed  as  to  the  mode  in  which  such  pro- 
vision may  be  made,  except  that,  when  necessary,  "any  and  all  indebtedness  of 

805 


§1615.  BONDS— CORPORATE  SECURITIES. 

the  city  "  may  be  met  by  issuing  funding  bonds,  the  interest  upon  which  may 
be  paid  by  taxation  "on  all  the  property  of  the  city,  in  addition  to  other 
taxes."  A  faithful  exercise  of  the  powers  thus  conferred  would  seem  to  be 
sufficient  to  secure  the  prompt  satisfaction  of  any  municipal  indebtedness  in- 
curred in  accordance  with  the  provisions  of  the  statute  of  1871.  That  the 
bonds  for  the  amount  of  which  the  relator  obtained  judgment  constitute  a 
"  debt,"  or  k  portion  of  "  the  bonded  indebtedness "  of  the  city,  within  the 
meaning  of  the  statute,  cannot  well  be  doubted.  The  ordinance  which  required 
the  improvements  in  question  in  terms  directs  that  the  cost  thereof  "shall  be 
paid  for  in  the  bonds  of  the  city,"  to  be  signed  by  the  mayor,  attested  by  the 
city  clerk  under  the  corporate  seal  of  the  city,  and  countersigned  by  the  city 
treasurer.  Further,  each  bond  declares  upon  its  face  that  it  is  a  "  special  im- 
provement bond  of  the  city  of  Fort  Scott,  Kansas ;"  and  that  the  city,  "  for 
value  received,  acknowledges  itself  to  owe,  and  promises  to  pay  to  the  holder," 
the  amount  thereof.  Still  further,  the  statute  under  which  the  ordinance  was 
framed  authorizes  the  council  to  pay  the  cost  of  such  special  improvements  by 
issuing  "the  bonds  of  the  city."  Finally,  the  bonds  were  negotiated  by  the  city 
authorities,  by  whom  the  proceeds  were  received  and  expended  under  the 
direction  of  the  council.  They  constitute,  therefore,  in  every  just  sense,  debts 
which  the  city,  in  its  corporate  capacity,  is  under  a  statutory  and  legal  obli- 
gation to  provide  for  in  some  effectual,  substantial  manner. 

But,  in  behalf  of  the  city,  it  is  urged  that  the  holder  of  these  bonds  must,  by 
the  terms  of  the  statute,  and  the  ordinance  of  January  22,  1872,  look  for  pay- 
ment exclusively  to  assessments  upon  the  property  specially  improved  and 
benefited.  It  is  contended  that  such  was  the  purpose  of  the  city,  of  which  the 
purchaser  had  constructive  notice  in  the  reference,  in  the  marginal  statement 
upon  the  bonds,  both  to  sections  16  and  17  of  the  act  of  March  2,  1871,  and  to 
the  ordinance  passed  by  the  council.  To  that  interpretation  of  the  contract 
we  cannot  yield  our  assent.  It  is  true  that  section  17  declares  that  "  for  the 
payment  of  said  bonds "  assessments  shall  be  made  "  upon  the  taxable  prop- 
erty chargeable  therewith ; "  that  is,  "  on  all  lots  and  pieces  of  ground  to  the 
center  of  the  block,  extending  along  the  street  or  avenue  the  distance  im- 
proved." But  it  is  neither  expressly  nor  by  necessary  implication  provided 
that  the  holder  of  the  bonds  may  not  be  paid  in  some  other  mode,  or  that  the 
city  will  not,  under  the  authority  derived  from  other  sections  of  the  statute, 
comply  with  its  promise  to  pay  the  bonds,  with  interest,  at  maturity.  As  be- 
tween the  city  and  its  tax-payers,  it  was  certainly  its  duty,  through  the  coun- 
cil, to  provide,  if  practicable,  payment  by  taxation  upon  the  property  improved, 
rather  than  upon  all  the  taxable  property  within  its  corporate  limits.  But  the 
duty  to  make  such  distribution  of  the  burden  of  special  improvements  did  not 
lessen  its  obligation,  in  accordance  with  its  express  agreement,  to  pay  the  in- 
terest and  principal  of  the  bonds  at  maturity.  Hitchcock  v.  Galveston,  96  U. 
S.,  341. 

The  main  difficulty  comes  from  the  peculiar  phraseology  of  the  city  ordi- 
nance prescribing  the  source  from  which  the  means  for  the  payment  of  the  bonds 
should  be  obtained.  The  statement  in  the  ordinance  that  the  bonds  "shall  be 
paid,  principal  and  interest,  solely  from  special  assessments,  to  be  made  upon  and 
collected  solely  from  the  lots  and  pieces  of  ground  fronting  upon  or  extending 
along  the  street  the  distance  improved,"  should  be  regarded  only  as  an  expres- 
sion, in  emphatic  terms,  of  the  purpose  and  duty  of  the  city,  as  between  all  its 
tax-payers,  to  impose  the  cost  of  the  proposed  improvements  upon  the  property 
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specially  benefited.  There  is  no  reason  to  presume  that  the  ordinance  was  in- 
tended to  mean  more  than  the  statute  under  which  it  was  enacted.  The  gen- 
eral reference,  upon  the  margin  of  the  bonds,  to  the  ordinance  under  which  the 
improvement  was  projected  should  not,  in  view  of  the  general  powers  of  the 
council,  as  declared  in  the  statute,  be  held  as  qualifying  or  lessening  the  uncon- 
ditional  promise  of  the  city,  set  forth  in  the  body  of  the  bonds,  itself  to  pay 
the  bonds,  with  their  prescribed  interest,  at  maturity.  The  agreement  is  that 
the  city  shall  pay  the  interest  and  principal  at  maturity.  There  is  no  reserva- 
tion, as  against  the  purchasers  of  the  bonds,  of  a  right,  under  any  circum- 
stances, to  withhold  payment  at  maturity,  or  to  postpone  payment  until  the 
city  should  obtain,  by  special  assessments  upon  the  improved  property,  the 
means  with  which  to  make  payment,  or  to  withhold  payment  altogether,  if 
the  special  assessments  should  prove  inadequate  for  payment.  Experience  in- 
forms us  that  the  city  would  have  met  with  serious,  if  not  insuperable,  obstacles 
in  its  negotiations,  had  the  bonds  upon  their  face,  in  unmistakable  terms,  de- 
clared that  the  purchaser  had  no  security  beyond  the  assessments  upon  the 
particular  property  improved.  If  the  corporate  authorities  intended  such  to  be 
the  contract  with  the  holders  of  the  bonds,  the  same  good  faith  which  under- 
lies and  pervades  the  statute  of  March  2,  1871,  required  an  explicit  avowal  of 
such  purpose  in  the  bond  itself,  or,  in  some  other  form,  by  language,  brought 
home  to  the  purchaser,  which  could  neither  mislead  nor  be  misunderstood. 

In  this  case,  it  is  alleged  by  the  city  that  the  special  assessments  required  by 
the  seventeenth  section  of  the  act  of  1871  were  duly  made  before  the  maturity 
of  the  bonds,  and  that  all  amounts  collected  in  that  mode  have  been  promptly 
paid  over  by  the  city  to  holders  of  such  bonds.  But  the  unquestioned  fact  re- 
mains, that  the  bonds,  with  some  interest,  held  by  the  relator,  were  not  met  at 
maturity  as  the  city  agreed  that  they  should  be.  They  are  still  unpaid.  The 
special  assessments  made  have,  from  some  cause  not  explained  in  the  answer  of 
the  city,  proven  wholly  insufficient.  Nor  does  it  appear  that  they  will  ever 
prove  sufficient  for  the  payment  of  the  relator's  judgment.  The  corporate  au- 
thorities repudiate  all  legal  obligation  upon  the  part  of  the  city  to  provide  pay- 
ment in  any  other  mode  or  from  any  other  source,  a  position  which  we  hold  to 
be  untenable  and  in  violation  of  a  plain  duty  imposed  by  statute.  We  are  of 
opinion  that  the  council  has  the  power,  under  this  statute,  to  provide  for  the 
payment  of  the  relator's  judgment  by  taxation  upon  all  the  taxable  property 
within  the  city,  and  such  should  have  been  the  judgment  of  the  court  below. 
A  discharge  of  that  duty  will  in  nowise  interfere  with  the  right  of  the  council 
to  reimburse  the  city,  if  that  be  now  possible,  for  all  amounts  thus  paid,  out  of 
special  assessments  upon  the  property  primarily  chargeable  with  the  cost  of  the 
work  on  account  of  which  the  bonds  were  issued.  The  judgment  will  be  re- 
versed, with  directions  for  further  proceedings  in  conformity  with  this  opinion ; 
and  it  is  so  ordered. 

MORGAN  V.  TOWN  CLERK. 
(7  WaUace,  610-618.     1868,) 

Error  to  U.  S.  Circuit  Court,  District  of  Wisconsin. 

Statement  of  Facts. —  This  was  an  application  for  a  mandamus  to  compel 
the  town  clerk  to  levy  a  tax  to  pay  a  judgment  on  town  bonds.  The  statute 
under  which  the  bonds  were  issued  (act  of  1853)  provided  that  the  supervisors 
of  the  town  should  annually  levy  a  tax  to  pay  the  interest  on  the  bonds.  The 
.act  of  1858  provided  that  no  execution  should  issue  on  any  judgment  against  » 
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town,  but  that  on  the  filing  in  the  office  of  the  town  clerk  of  an  exemplified 
copy  of  a  judgment  against  a  town,  together  with  an  affidavit,  etc.,  it  should 
then  become  the  duty  of  the  town  clerk  to  assess  the  amount,  etc.,  upon  the 
taxable  property,  etc.,  the  same  to  be  collected  as  other  town  taxes.  On  account 
of  the  resignation  of  the  supervisors,  etc.,  Morgan  failed  in  his  proceeding  under 
the  act  of  1853,  and  this  proceeding  was  instituted  under  the  act  of  1858. 

Opinion  by  Mr.  Justice  Swayne. 

On  the  9th  of  January,  1861,  the  plaintiff  in  error  recovered  a  judgment 
against  the  defendant  in  error  for  $1,540  damages,  and  for  costs.  The  cause  of 
action  was  overdue  interest  coupons  attached  to  bonds  issued  by  the  town  of 
Beloit  in  payment  of  its  subscription  to  the  stock  of  the  Racine,  Janesville  & 
Mississippi  Railroad  Company,  pursuant  to  chapter  12  of  the  local  and  private 
laws  of  Wisconsin,  passed  in  1853.  The  plaintiff  in  error  instituted  the  proceed- 
ings in  the  court  below  to  obtain  a  writ  of  mandamus^  directed  to  the  town 
clerk  of  the  defendant,  commanding  him  to  assess  the  amount  necessary  to  pay 
the  judgment  and  interest,  upon  the  taxable  property  of  the  town,  and  to  place 
the  assessment  upon  the  next  assessment  and  tax  roll  for  collection.  A  statute 
of  Wisconsin,  ch.  15,  §  77,  Rev.  Stat,  of  1858,  p.  186,  forbids  the  issuing  of  an 
execution  against  a  town,  and  expressly  prescribes  this  mode  of  procedure. 

§  161  6.  A  special  act  for  levy  of  tax  to  pay  town  hands  did  not  exclude  a 
levy  for  such  purpose  under  a  general  statute. 

Ample  authority  to  issue  the  writ  is  given  by  the  statute.  The  proceedings 
on  the  part  of  the  plaintiff  in  error  are  in  all  things  in  strict  conformity  to  its 
requirements.  The  power  of  the  circuit  court  to  issue  writs  of  inandamus  to 
state  officers  in  proper  cases  is  no  longer  an  open  question  in  this  court ;  and  it 
has  been  repeatedly  held  to  be  an  appropriate  remedy  in  the  class  of  cases  to 
which  the  one  lying  at  the  foundation  of  this  proceeding  belongs.  Commis- 
sioners of  Knox  Co.  V.  Aspinwall,  24  How.,  376;  Von  Hoffman  v.  City  of 
Quincy,  4  Wall.,  535;  Riggs  v.  Johnson  County,  6  id.,  166.  We  learn  from 
the  record  that  the  court  below  denied  the  writ  upon  the  ground  that  the  stat- 
ute under  which  the  bonds  were  issued  provided  that  the  requisite  tax  should 
be  levied  by  the  supervisors  of  the  town,  and  that  this  remedy  was  exclusive  of 
all  others.  There  are  several  obvious  answers  to  this  view  of  the  subject.  We 
deem  it  sufficient  to  advert  to  one  of  them.  In  the  case  of  Bushnell  v.  Gates, 
not  yet  reported  [22  Wis.,  210],  this  precise  question,  arising  under  the  same 
circumstances,  came  before  the  supreme  court  of  Wisconsin,  It  was  held  that 
the  objection  was  untenable,  that  the  statute  authorizing  the  writ  to  go  against 
the  town  clerk  applied  to  the  case,  and  that  it  was  conclusive.  If  there  could 
otherwise  have  been  any  doubt  upon  the  question,  this  determination  by  the 
highest  court  of  the  state,  giving  a  construction  to  the  statute  under  considera- 
tion, is  unanswerable.  We  need  not  further  consider  the  subject.  The  judg- 
ment below  is  reversed.  A  mandate  will  be  sent  to  the  circuit  court,  directing 
that  an  order  be  entered  in  the  case  in  conformity  with  this  opinion. 

DAVENPORT  v.  COUNTY  OF  DODGE. 
(15  Otto,  237-243.    1881.) 

Error  to  U.  S.  Circuit  Court,  District  of  Nebraska. 
Opinion  by  WArrE,  C.  J. 

Statement  of  Facts. —  By  a  statute  of  Nebraska,  passed  in  1869,  "  to  enable 
counties,  cities,  towns  and  precincts  to  borrow  money  on  their  bonds,  or  to  issue 
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bonds  to  aid  in  the  construction  or  completion  of  works  of  internal  improve- 
ment in  this  state,  and  to  legalize  bonds  already  issued  for  such  purposes,"  the 
legal  voters  of  counties  and  cities  were  authorized  to  vote  bonds  for  such  pur- 
poses, and  upon  a  favorable  vote  the  county  commissioners  in  case  of  a  county, 
and  the  city  council  in  case  of  a  city,  were  to  issue  the  bond^  as  voted,  which 
were  to  "continue  a  subsisting  liability  against  said  city  or  county"  until  paid. 
It  was  further  made  the  duty  of  the  proper  officer  annually  to  cause  to  be 
levied,  collected  and  paid  over  to  the  holders  of  such  bonds  "  a  special  tax  on 
all  taxable  property  within  said  county  or  city,  sufficient  to  pay  "  the  interest 
and  principal  as  they  fell  due.     Sections  6  and  7  of  the  act  are  as  follows: 

"  Sec.  6.  Any  cpunty  or  city  which  shall  have  issued  its  bonds  in  pursuance 
of  this  act  shall  be  estopped  from  pleading  want  of  consideration  therefor,  and 
the  proper  officers  of  such  county  or  city  may  be  compelled,  by  mandamus  or 
otherwise,  to  levy  the  tax  herein  provided  to  pay  the  same. 

"  Sec.  7.  Any  precinct,  in  any  organized  county  of  this  state,  shall  have  the 
privilege  of  voting  to  aid  works  of  internal  improvement,  and  be  entitled  to 
all  the  privileges  conferred  upon  counties  and  cities  by  the  provisions  of  this 
act;  and  in  such  case  the  precinct  election  shall  bo  governed  in  the  same  man- 
ner as  is  provided  in  this  act,  so  far  as  the  same  is  applicable,  and  the  county 
commissioners  shall  issue  special  bonds  for  such  precinct,  and  the  tax  to  pay  the 
same  shall  be  levied  upon  the  property  within  the  bounds  of  such  precinct. 
Such  precinct  bonds  shall  be  the  same  as  other  bonds,  but  shall  contain  a  state- 
ment showing  the  special  nature  of  such  bonds."  General  Statutes  of  Ne- 
braska, 448. 

Under  the  authority  of  section  2,  bonds  were  issued  by  the  county  commis- 
sioners of  Dodge  county  in  the  following  form : 

"XJiHTED  States  op  America, 
"State  of  Nebraska. 

"  It  is  hereby  certified  that  Fremont  precinct,  in  the  county  of  Dodge,  in  the 
state  of  Nebraska,  is  indebted  unto  the  bearer  in  the  sum  of  $1,000,  payable  on 
OP  before  twenty  j'ears  after  date,  with  interest  at  the  rate  of  ten  per  cent,  per 
annum  from  date.  Interest  payable  annually  on  the  presentation  of  the  proper 
coupons  hereto  annexed.  Principal  payable  at  the  office  of  the  county  treasurer, 
in  Fremont,  Dodge  county,  Nebraska;  interest  payable  at  the  Ocean  National 
Bank  in  the  city  of  New  York. 

"This  bond  is  one  of  a  series  issued  in  pursuance  of,  and  in  accordance  with, 
a  vote  of  the  electors  of  said  Fremont  precinct  at  a  special  election  held  on  the 
11th  day  of  November,  1870,  at  which  time  the  following  proposition  was 
submitted : 

"Shall  the  county  commissioners  of  Dodge  county,  Nebraska,  issue  their 
special  bonds  on  Fremont  precinct,  in  said  county,  to  the  amount  not  to  exceed 
$50,000,  to  be  expended  and  appropriated  by  the  county  commissioners,  or  as 
much  thereof  as  is  necessary,  in  building  a  wagon  bridge  across  the  Platte 
river,  in  said  precinct ;  said  bonds  to  be  made  payable  on  or  before  twenty 
years  after  date,  bearing  interest  at  the  rate  of  ten  per  cent,  annum,  payable 
annually?  Which  proposition  was  duly  elected,  adopted  and  accepted  by  a 
majority  of  the  electors  of  said  precinct  voting  in  favor  of  the  proposition. 

"  And  whereas  the  Smith  Bridge  Company  of  Toledo,  Ohio,  have  entered  into 

a  contract  with  said  county  commissioners  to  furnish  the  necessary  materials, 

and  to  build  and  construct  said  bridge  referred  to  in  the  foregoing  proposition : 

"  Wherefore  this  bond,  with  others,  is  issued  in  pursuance  thereof,  as  well  as 
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under  the  provision  of  an  act  of  the  legislature  of  the  state  of  N^ebraska,  ap- 
proved February  15,  1869,  entitled  'An  act  to  enable  counties,  cities  and  pre- 
oincts  to  borrow  money  on  their  bonds,  to  aid  in  the  construction  or  oompletioa 
of  works  of  internal  improvement  in  this  state,  and  to  legalize  bonds  already 
issued  for  such  purpose.' 

"  In  witness  whereof,  we,  the  said  county  commissioners  of  said  Dodgo 
county,  have  hereunto  set  our  hands,  this  1st  day  of  September,  A.  D.  1871. 

"George  f".  Blanchard, 
"  A.  C.  Briggs, 
"John  P.  Eaton, 

"  Attest :  "  County  Commissioners. 

[seal.]     "A.  G.  Brugh,  County  Clerk" 

Default  having  been  made  in  the  payment  of  sundry  coupons  attached  to 
these  bonds,  Davenport,  the  plaintiff  in  error,  brought  suit  against  the  county 
for  the  recovery  thereof,  in  the  circuit  court  of  the  United  States  for  the  dis- 
trict of  INTebraska.  The  petition  set  forth  the  issue  of  the  bonds  according  to 
the  facts,  and  prayed  judgment  ^'  for  the  sum  of  $850  and  costs  of  suit,  said 
judgment  to  be  collected  by  a  tax  upon  the  taxable  property  within  the  territory 
comprising  said  Fremont  precinct  at  the  time  said  bonds  were  voted  and  issued." 
The  county  demurred  to  the  petition,  and  at  the  hearing  the  following  ques- 
tions arose:  "1.  Whether,  upon  the  allegations  of  the  amended  petition  filed 
in  said  court  on  the  12th  day  of  May,  1881,  the  said  county  of  Dodge  is  liable 
to  a  suit  fn  which  judgment  can  be  rendered  against  said  county  of  Dodge,  on 
the  bonds  and  coupons  therein  declared  upon  and  set  out."  "  2.  Whether, 
upon  the  allegations  of  the  said  petition,  the  plaintiff  is  entitled  to  recover  a 
judgment  in  form  against  the  county  of  Dodge,  to  be  satisfied  or  collected  only 
by  levy  of  a  tax  on  the  taxable  property  in  Fremont  precinct,  as  prayed  for 
in  said  petition." 

Upon  these  questions  the  opinions  of  the  circuit  justice  and  district  judge 
holding  the  court  were  opposed,  and  that  disagreement  has  been  duly  certified 
here.  The  opinion  of  the  circuit  justice  being  that  the  questions  should  be  an- 
swered in  the  negative,  the  demurrer  was  sustained  and  judgment  given  for  the 
defendant.  From  that  judgment  this  writ  of  error  has  been  brought,  and  the 
case  is  now  here  for  determination  on  the  certificate  of  division. 

§  1617.  Where  honds  are  issued  hy  a  county  07i  account  of  "  aid  "  voted  hy  a 
precinct,  suit  should'  be  brought  against  the  county,  and  any  judgment  detained 
ie  satisfied  hy  tax  upon  the  precinct. 

When  county  bonds  are  issued  under  the  statute  in  question,  it  is  expressly 
provided  that  they  shall  constitute  a  debt  against  the  county^  to  be  paid  by  the 
levy  and  collection  of  taxes  on  all  the  taxable  property  within  the  county.  If 
aid  is  voted  by  a  "precinct,  bonds  also  are  to  be  issued,  differing  only  from 
<x)unty  bonds  in  that  they  are  to  be  paid  from  taxes  levied  on  property  within 
a  precinct.  "  As  to  the  several  duties  of  the  county  commissioners  respecting 
them,"  says  the  supreme  court  of  Nebraska,  in  State  v.  Thorne,  9  Neb.,  458, 
461,  "  the  law  makes  no  distinction  whatever  between  precinct  and  county 
bonds.  They  must  issue  both,  and  when  issued  it  is  their  duty  to  keep  a 
record  of  the  kinds  and  amounts,  as  well  as  the  times  and  places  of  payment, 
and  make  provisions  thsrefor,  as  the  statute  directs.  In  the  case  of  precinct 
bonds  the  means  of  payment  must  be  raised  by  a  tax  levied  by  the  commis- 
sioners '  upon  the  property  within  the  bounds  of  such  precinct,'  which  must  be 
collected  in  the  same  manner  as  is  the  ordinary  county  revenue,  and  through 
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the  agency  of  the  county  treasurer,  whose  only  duty  in  connection  with  the 
fund  arising  therefrom,  when  collected,  is  to  hold  it  subject  to  the  order  of  the 
county  commissioners  directing  its  application  to  the  object  for  which  it  was 
intended.  As  before  stated,  the  management  of  this  sort  of  precinct  indebted- 
ness is  made  to  conform  to  that  of  counties  of  like  character.  The  sole  dis- 
tinction is  that  it  concerns  a  distinct  portion  only  instead  of  the  whole  body  of 
the  county.  The  money  with  which  to  meet  the  obligations  of  a  precinct  is 
raised  and  paid  out  with  the  same  formality,  and  through  precisely  the  same 
agencies,  as  are  the  ordinary  county  funds,  and  except  when  there  is  some 
special  provision  of  statute  authorizing  it,  payment  therefrom  can  be  legally 
made  only  on  ^  warrants  by  the  county  commissioners  according  to  law.' " 

A  bond  implies  an  obligor  bound  to  do  what  it  is  agreed  shall  be  done.  Pre- 
cincts in  Nebraska  are  but  political  subdivisions  of  a  county.  They  have  no 
corporate  existence,  and  cannot  contract  or  be  contracted  with.  They  have  no 
corporate  oflBcers,  and  can  neither  sue  nor  be  sued.  Certain  officers  are  elected 
by  the  voters  of  precincts  for  political,  administrative  and  judicial  purposes, 
but  they  are  in  no  sense  the  representatives  of  the  people  of  the  territory  as  a 
municipality.  State  v.  Dodge  County,  10  Neb.,  20.  Precincts  are  governed 
by  the  county  commissioners,  the  governing  board  of  the  county,  and  by  the 
appropriate  officers  of  the  state.  Their  relation  to  a  county  is  like  that  of  a 
ward  to  a  city.  Having  no  corporate  existence,  no  separate  municipal  author- 
ity, they  cannot,  says  again  the  supreme  court  of  the  state,  in  the  case  last 
cited,  "enter  into  contracts, directly  or  indirectly,  nor  assume  obligations  which 
a  courf  might  be  called  on  to  enforce."  Hence,  the  precinct  cannot  become 
the  obligor  of  precinct  bonds,  and  we  think  it  follows  that  the  county,  which 
does  have  a  corporate  existence,  and  can  contract  and  be  contracted  with,  and 
upon  whose  officers  is  imposed  the  duty  not  only  of  issuing  the  bonds,  but  of 
providing  for  the  payment  of  them,  is  the  political  entity  bound  by  the  obliga- 
tion and  charged  with  the  debt  created  thereby.  The  only  difference  between 
the  two  kinds  of  debt  is,  that  in  one  all  the  taxable  property  of  the  county  is 
charged  with  its  payment,  and  in  the  other  only  a  part.  In  both  the  man- 
dam-iis  to  enforce  the  levy  and  collection  of  the  necessary  taxes  lies  to  the 
proper  officers  of  the  county  alone.  This  remedy  is  expressly  provided  for, 
and  thus  the  presumption  that  might  otherwise  arise  of  an  intention  to  erect 
the  precinct  into  a  corporation  for  the  purpose  of  these  obligations,  because, 
without  it,  the  bonds  could  not  be  enforced,  is  rebutted.  We  think,  therefore, 
that  the  special  bonds  which  the  county  commissioners  are  to  issue  for  the  pre- 
cincts are,  in  legal  effect,  the  special  bonds  of  the  county,  payable  out  of  a 
special  fund  to  be  raised  in  a  special  way.  Although  the  form  of  expression 
in  the  Nebraska  statute  is  somewhat  different  from  that  in  Missouri,  which  we 
were  called  on  to  consider  in  County  of  Cass  v,  Johnston,  95  U.  S.,  360  (§§  901- 
904:,  8upra\  we  think  the  legal  effect  of  it  is  the  same.  In  Missouri  it  was 
provided  that  the  bonds  should  be  in  the  name  of  the  county ;  but  in  Nebraska 
there  can  be  no  bond  except  it  be  of  the  county,  and  as  a  bond  is  to  be  made, 
it  necessarily  follows  that  the  county  must  make  it.  In  express  terms  it  is 
stated  that  precinct  bonds  shall  be  the  same  as  other  bonds,  that  is  to  say, 
county  bonds,  but  must  contain  a  statement  of  their  special  nature,  which  con- 
fines the  area  of  taxable  property  to  a  part  rather  than  the  whole  of  the  county. 
If  there  is  nothing  else  in  the  case,  therefore,  we  think  it  comes  within  County 
of  Cass  V.  Johnston,  supra^  and  that  an  action  at  law  will  lie  in  the  courts  of 
the  United  States  against  the  county  for  the  recovery  of  the  special  judgment 
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asked  for.  County  Commissioners  v.  Chandler,  96  U.  S.,  205  (§  1154,  supra)^ 
was  upon  coupons  attached  to  some  of  this  same  issue  of  bonds.  Judgment 
had  been  rendered  against  the  county  in  the  court  below,  and  that  judgment 
was  affirmed  here.  Ko  one  seemed  to  think  then  that  the  defense  now  relied 
on  was  good,  for  it  was  not  mentioned  in  this  court  or  below.  The  defense 
then  made  related  only  to  the  authority  of  a  precinct  to  vote  aid  for  the  build- 
ing of  a  toll-bridge. 

§  1618.  The  courts  of  the  United  States  cannot  hy  mandamus  compel  the  col- 
lection of  a  tax  to  pay  county  or  township  bonds  until  a  judgment  on  such  bonds 
shaU  have  been  obtained. 

It  is  contended,  however,  that  as  the  st^^tute  which  authorizes  the  creation  of 
the  liabiUty  provides  a  special  remedy  for  its  enforcement,  this  suit  cannot  be 
maintained.  The  remedy  provided  is  by  mandamus  to  compel  the  proper  offi- 
cers to  levy  the  necessary  tax.  In  County  of  Greene  v.  Daniel,  102  U.  S.,  187, 
a  case  similar  to  this  in  many  of  its  features,  we  said  a  suit  to  get  judgment 
on  bonds  or  coupons  was  part  of  the  necessary  machinery  which  the  courts  of 
the  United  States  must  use  in  enforcing  this  remedy,  and  that  the  jurisdiction 
of  those  courts  is  not  to  be  ousted  simply  because  in  the  courts  of  the  state 
the  mandamus  could  be  granted  without  a  judgment.  In  the  state  courts  the 
liability  may,  as  we  understand  the  case  of  State  u  Dodge  County,  supra^  be 
determined  in  the  proceedings  for  the  mandamus.  Such  is  not,  however,  the 
rule  in  the  courts  of  the  United  States,  where  the  writ  of  mandamus  is  onlv 
granted  in  aid  of  an  existing  jurisdiction.  In  those  courts  the  judgment  at 
law  is  necessary  to  support  the  writ,  which  is  in  the  nature  of  an  execution  to 
carry  the  judgment  into  effect.  County  of  Greene  v.  Daniel,  supra;  Graham 
V.  Norton,  15  Wall.,  427;  Bath  County  v.  Amy,  13  id.,  244.  As  the  judgment 
asked  for  is  special,  and  will  only  entitle  the  plaintiff  to  payment  through  the 
instrumentality  of  the  special  tax  to  be  levied,  the  suit  as  it  now  stands  is  in 
reality  only  a  way  of  getting  the  remedy  the  statute  provides.  The  only  exe- 
cution that  can  issue  on  the  judgment  will  be  the  mandamus.  The  supreme 
court  of  the  state,  in  State  v.  Dodge  County,  supra^  declined  to  issue  a  man- 
damus  for  the  levy  of  taxes  to  pay  a  judgment  in  the  circuit  court  of  the 
United  States  on  some  of  the  coupons  attached  to  this  class  of  bonds,  and 
in  the  opinion  declared  the  judgment  a  nullity;  but  this  we  must  understand 
to  mean  a  nullity  as  the  foundation  of  any  proceedings  in  that  court  for  its  en- 
forcement. To  enable  the  courts  of  the  United  States  to  afford  the  remedv 
which  the  law  has  specially  provided,  such  a  judgment  is  a  necessary  prelim- 
inary. In  fact,  a  judgment  is  but  one  of  the  steps  in  the  proceeding  to  obtain 
the  mandamus.  The  statute  has  given  a  remedy  by  mandamus^  but  has  not  un- 
dertaken to  regulate  the  process  by  which  it  is  to  be  secured.  That  depends 
on  the  practice  established  in  the  several  tribunals  from  which  it  is  to  be  ob- 
tained. The  practice  in  the  state  courts  requires  one  mode  of  proceeding,  that 
in  the  courts  of  the  United  States  another,  but  the  result  is  the  same  in  both,, 
to  wit,  the  order  for  the  levy  and  collection  of  the  requisite  tax.  It  follows 
that  each  of  the  questions  certified  must  be  answered  in  the  affirmative.  Judg- 
ment reversed,  and  cause  remanded  for  further  proceedings  in  accordance  with 

this  opinion. 
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WEBER  V.  LEE  COUNTY. 
(6  Wallace,  210-213.    1867.) 

Ebrob  to  U.  S.  Circuit  Court,  Northern  District  of  Illinois. 

Opinion  by  Mr.  Justice  Clifford. 

Statement  of  Facts. —  Bonds  to  the  amount  of  $450,000  were  issued  by  the 
proper  officers  of  Lee  county  in  the  state  of  Iowa,  in  favor  of  three  railroad 
companies,  in  equal  proportions.  Recitals  of  the  respective  bonds  were,  that 
they  were  issued  to  some  one  of  those  railroad  companies,  pursuant  to  a  vote 
of  the  people  of  the  county,  at  an  election  held  September  10,  1856,  author- 
izing the  county  judge  to  make  a  subscription  to  the  capital  stock  of  the  railroad, 
and  issue  the  bonds  for  the  amount  of  the  subscription.  Irregularities  occurred 
in  the  preliminary  proceedings,  but  the  legislature  of  the  state,  on  the  29th  day  of 
January,  1857,  passed  an  act  declaring,  in  substance  and  efifect,that  all  of  the 
votes  taken  in  the  county  in  the  form  of  a  joint  or  several  proposition,  whether 
the  county  would  aid  in  the  construction  of  one  or  more  railroads,  specifying 
the  amount  to  be  given  to  each,  as  a  joint  or  several  proposition,  and  the  sub- 
scriptions made  by  the  county,  and  the  bonds  of  the  county  issued  or  to  be  is- 
sued in  pursuance  of  those  votes  and  subscriptions,  should  be  regarded  as  legal 
and  valid,  and  that  such  bonds,  issued  or  to  be  issued  under  such  votes  and  sub- 
scriptions, should  be  a  valid  lien  upon  the  taxable  property  of  the  county. 
Second  section  of  the  same  act  also  provided  that  the  county  judge,  or  other 
proper  authority  of  the  county,  should  levy  and  collect  a  tax  to  meet  the  pay- 
ment of  the  principal  and  interest  of  such  bonds ;  and  that  the  county  in  any  suit 
brought  to  recover  the  principal  or  interest  of  the  bonds  should  not  be  allowed 
to  plead  that  the  same  w^ere  usurious,  irregular,  or  invalid,  in  consequence  of 
the  informalities  cured  by  that  act. 

Determined,  as  it  would  seem,  to  cure  all  informalities,  the  legislature  added 
a  third  section,  which  provides  that  all  bonds  issued  by  the  county,  in  pursuance 
of  any  such  vote  of  the  people  of  the  county,  shall  be  valid  and  of  full  legal 
and  binding  force  and  effect,  notwithstanding  any  informality  or  irregularity 
in  the  submission  of  the  question  to  a  vote  of  the  people,  or  in  the  taking  of  the 
vote  authorizing  the  subscription  to  such  railroad  and  the  issuing  of  such  bonds. 
On  their  face  they  purport  to  have  been  issued  under  the  authority  of  a  vote 
of  the  people  of  the  county,  and  therefore  fall  directly  within  the  terms  of  the 
curative  act  of  the  general  assembly.  They  are  for  $1,000  each  and  are  pay- 
able in  twenty  years  from  date,  with  interest  at  the  rate  of  eight  per  cent., 
payable  semi-annually,  on  the  delivery  of  the  interest  coupons.  Plaintiff  was 
the  holder  of  a  large  number  of  these  bonds,  and  the  corporation  defendants 
failing  to  pay  the  interest  as  it  accrued,  he  commenced  an  action  of  assumpsit 
against  them  to  recover  the  same,  in  the  circuit  court  of  the  United  States  for 
the  district  of  Iowa,  and  the  judges  of  the  circuit  court  for  that  district  being 
interested  in  the  event  of  the  suit,  the  same  was,  with  the  consent  of  the  de- 
fendants, transferred  to  the  circuit  court  of  the  United  States  for  the  northern 
district  of  Illinois.  Defendants  appeared  and  demurred  to  the  declaration,  and 
the  judgment  was  for  the  plaintiff  in  the  sum  of  $18,207.92. 

The  undisputed  facts  are  that  the  judgment  remains  unsatisfied;  that  the 
county  has  no  property  subject  to  execution;  that  the  property  of  a  private 
citizen  cannot  be  taken  in  that  state  to  satisfy  a  judgment  against  a  municipal 
corporation;  that  the  general  laws  of  the  state  provide  that  where  a  judgment 
has  been  recovered  against  such  a  corporation,  a  tax  must  be  levied  to  pay  the 
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judgment;  that  the  power  to  levy  the  special  tax,  as  authorized  in  the  curative 
act  of  the  general  assembly,  has  been  by  law  transferred  from  the  county  judge 
to  the  defendants,  and  that  they  have  neglected  and  refused  to  levy  and  collect 
any  tax  to  pay  the  judgment.  Unable  to  enforce  the  judgment,  the  plaintiff, 
being  without  other  legal  remedy,  applied  to  the  circuit  court,  in  which  he  re« 
covered  judgment,  for  a  writ  of  m>andamu8  to  compel  the  defendants  to  levy 
the  special  tax,  as  provided  in  the  act  of  the  general  assembly.  Adopting  the 
usual  course,  the  court  issued  the  alternative  writ  and  it  was  duly  served. 
Due  return  was  made  by  the  defendants  to  the  writ,  in  which  they  state  that 
they  refuse  to  levy  the  tax,  and  assign  for  cause  that,  at  the  suit  of  certain  tax- 
payers of  the  county,  they  had  previously  been  enjoined  by  the  state  court  from 
levying  any  tax  to  pay  the  judgment,  and  allege,  as  matter  of  belief,  that  if 
they  should  obey  the  writ  they  would  be  subject  to  a  penalty  for  contempt,  and 
therefore  that  they  cannot  obey  the  writ  and  levy  the  tax. 

Views  of  the  plaintiff  were,  that  the  return  was  insufficient,  and  he  accord- 
ingly moved  the  court  to  quash  it,  for  the  following  reasons:  1.  Because  the 
decree  of  injunction,  having  been  pleaded  as  a  bar  to  the  action  to  recover  the 
interest,  and  the  plea  having  been  overruled  in  that  suit,  is  not  a  sufficient 
answer  to  the  application  and  alternative  writ  to  enforce  the  judgment.  2.  Be- 
cause the  relator  was  no  party  to  the  suit  in  which  the  injunction  was  obtained. 
Parties  agree  that  the  plaintiff  was  not  a  party  to  that  suit.  They  were  beard 
at  a  subsequent  day,  and  the  court  overruled  the  motion  to  quash,  discharged 
the  rule  for  a  peremptory  writ,  and  rendered  judgment  for  the  defendants. 
Exceptions  were  duly  taken  by  the  plaintiff  to  the  decision  of  the  court  in  over- 
ruling the  motion  to  quash,  discharging  the  rule  for  a  peremptory  writ,  and  in 
rendering  judgment  in  the  case;  and  he,  the  plaintiff,  sued  out  this  writ  of  error. 

§  1619.  Mandamus  is  the  proper  remedy  of  a  judgmerU  creditor  against  a 
county  in  Iowa. 

Attention  to  the  facts  of  the  case  as  stated  will  show  that  the  questions  pre- 
sented for  decision  are  the  same  as  those  just  decided  in  the  preceding  case,  (a) 
Public  property  of  a  county  in  the  state  of  Iowa  is  exempt  from  execution,  and 
the  act  of  the  general  assembly  provides  that  the  property  of  the  citizen  shall 
in  no  case  be  taicen  to  satisfy  the  debt  of  the  municipality.  Proper  remedy  of 
.  the  judgment  creditor  in  such  a  case  in  the  state  court  is  by  mandamus  to 
compel  the  proper  officers  of  the  county  to  levy  a  tax  to  pay  the  judgment. 
Such  a  creditor,  having  recovered  judgment  in  the  circuit  court,  is  entitled 
to  the  same  remedy  under  the  process  acts  passed  by  congress.  Man- 
damus^ when  issued  in  such  a  case  by  the  circuit  court,  is  neither  a  prerogative^ 
writ  nor  a  new  suit.  On  the  contrary,  it  is  a  writ  authorized  by  the  fourteenth 
section  of  the  judiciary  act,  as  necessary  to  the  exercise  of  jurisdiction  which 
has  previously  attached;  and  when  issued  in  such  a  case,  becomes  the  substi- 
tute for  the  ordinary  process  of  execution  to  enforce  the  judgment.  State 
courts  cannot  enjoin  the  process  of  proceedings  in  the  circuit  courts,  not  on 
account  of  any  paramount  jurisdiction  in  the  'latter,  but  because  they  are 
entirely  independent  in  their  sphere  of  action. 

Judgment  reversed  and  the  cause  remanded,  with  directions  to  grant  the 
motion  of  the  plaintiff  and  quash  the  return  as  insufficient,  and  for  further 
proceedings  in  conformity  to  the  opinion  of  the  court. 

Mr.  Justice  Miller  took  no  part  in  this  judgment. 

(a)  Biggs  V.  Johnson  County,  6  Wall.,  166. 
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MERCHANTS'  NATIONAL  BANK  OF  LITTLE  ROCK  v.  COUNTY  OF  PULASKL 

Circuit  Court  for  Arkansas:  1  McCrary,  816-823.     1880.) 

Statement  of  Facts. — Plaintiff  is  the  holder  of  bonds  issued  by  the  county 
of  Pulaski,  Arkansas.  The  bonds  were  originally  issued  with  power  vested  iu 
the  county  to  levy  a  tax  to  pay  coupons  and  bonds.  Default  of  payment,  how- 
ever, having  been  made,  an  arrangement  was  entered  into  under  an  act  for  the 
funding  of  indebtedness,  and  the  bonds  were  scaled  down  twenty-five  per  cent, 
and  new  bonds  issued  upon  a  contract  that  if  the  interest  was  not  paid  for  & 
period  of  sixty  days  the  remission  of  the  twenty-five  per  cent,  should  be  for- 
feited. Default  of  payment  for  more  than  sixty  days  was  made  on  the  new 
bonds.  This  bill  was  filed  to  set  aside  the  new  bond  contract  and  for  a  decree 
for  $43,026.13,  the  amount  alleged  to  be  due  upon  the  old  bonds,  and  a  demur- 
rer was  filed  on  the  ground  that  the  plaintiff 's  remedy,  if  any,  was  by  an  actioa 
at  law. 

Opinion  by  McCrart,  J. 

The  demurrer  raises  the  question  whether  the  complainant  has  an  adequate 
remedy  at  law.  The  new  bonds,  as  already  stated,  were  given  in  lieu  of  two- 
classes  of  bonds  previously  held  by  the  complainant.  I  will  consider  the  de- 
murrer as  it  relates  to  each  class. 

§  1620.  Remedy  of  creditors  where^  upon  compromiaey  hew  county  bonds  have 
been  substituted  for  old  bonds  upon  condition  that  in  case  of  default  in  t/ie  nevr 
the  old  contract  shall  be  revived. 

1.  As  to  the  first  class,  to  wit,  bonds  issued  under  the  act  of  April  29,, 
1873,  the  contention  of  the  complainant  is  that  by  the  construction  placed  by 
the  supreme  court  of  Arkansas  upon  the  act  of  March  6, 1877,  it  is  deprived  of 
the  right  to  sue  at  law  and  recover  judgment  upon  its  debt,  and  to  enforce  the 
payment  of  the  same  by  levy  and  collection  of  the  taxes  which  the  county 
agreed  to  levy  and  collect  for  that  purpose,  to  wit,  such  taxes  as  were  author- 
ized bylaw  when  the  original  bonds  were  issued.  The  decision  referred  to  is  ia 
the  case  of  Brodie  v.  McCabe  (not  yet  reported),  which  was  a  proceeding  by 
tax-payers  to  enjoin  the  levy  and  collection  of  taxes  in  excess  of  the  maximum 
allowed  by  the  Arkansas  constitution  of  1874.  Section  9  of  article  16  of  that 
constitution  provides  as  follows :  ^^  No  county  shall  levy  a  tax  to  exceed  one- 
half  of  one  per  cent,  for  all  purposes ;  but  may  levy  an  additional  one-half  of 
one  per  cent,  to  pay  indebtedness  existing  at  the  time  of  the  ratification  of  thia 
constitution."  Section  6  of  the  act  of  March  6,  1877,  under  which  complain- 
ant's bonds  were  funded,  and  the  new  bonds  now  held  by  it  were  issued,  pro- 
vides that  *^  it  shall  be  the  duty  of  the  county  courts  issuing  bonds  under  the 
provisions  of  this  act  to  levy  a  special  tax  of  sufficient  amount  to  pay  the  prin« 
cipal  and  interest  of  said  bonds  as  they  shall  become  due,  not  to  exceed .  the 
limit  of  taxation,  together  with  all  other  taxes  levied  during  that  year,  pre- 
scribed in  the  constitution  of  the  state." 

In  commenting  upon  that  clause  of  the  act,  the  supreme  court  of  Arkansas, 
in  the  case  supra^  observe  that  '^  those  who  took  or  might  take  these  bonds, 
evidently  submitted  to  the  constitutional  limit  of  taxation  under  the  present 
constitution ; "  and  undoubtedly  such  is  the  fair  presumption,  unless  the  contrary 
is  made  to  appear  in  any  given  case  by  the  terms  of  the  contmct.  It  does  not 
appear  that  any  of  the  bonds  issued  under  the  act  in  question  were  before  the 
court,  and  it  certainly  was  not  called  upon  to  construe,  and  did  not  assume  to 
pass  upon,  the  written  contracts  under  which  the  complainant  claims.    The 
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most  the  court  could  have  intended  to  assert  is  that  where  a  creditbr  of  the 
county  funds  has  bonds  under  the  act  of  1877,  without  any  stipulation  preserv- 
ing the  obligation  of  the  original  contract,  those  obligations  are  waived  and 
substituted  by  such  as  are  consistent  with  the  constitution  of  1874.  But  it  was 
clearly  within  the  power  of  the  parties  to  agree  that  the  non-payment  of  the 
compromise  bonds,  or  of  the  interest  thereon,  for  a  specified  period,  should 
annul  the  new  bonds,  and  restore  the  parties  to  their  rights  before  the  agree- 
ment of  compromise  was  entered  into.  Such  an  agreement  was  not  beyond 
the  powers  of  the  defendant  corporation,  as  insisted  by  counsel  for  thq  defense. 
It  w^ould  be  an  unwarranted  enlargement  of  the  doctrine  of  vltra  vire^y  to  hold 
that  a  municipal  corporation  owing  an  admitted,  valid  debt,  and  having  the 
power  to  pay  or  compromise  the  same,  may  not  bind  itself  by  the  terms  of  such 
a  compromise  agreement  as  that  set  out  in  the  bill,  and  shown  by  the  exhibits, 
in  this  case.  What  is  that  agreement?  It  is  that  the  complainant  shall  remit 
twenty-five  per  cent,  of  its  demand,  and  take  new  bonds  for  the  balance,  upon 
the  condition  that,  if  the  new  bonds  are  not  met,  interest  and  principal,  as  they 
mature,  ^^  their  acceptance  shall  not  discharge  or  release  said  county  from  any 
portion  of  its  original  indebtedness,"  and  that  the  acceptance  of  the  new  bonds 
"  is  not  to  be  a  waiver  by  the  holders  thereof  of  any  of  the  provisions  of  the 
act  under  which  the  surrendered  bonds  were  issued."  In  other  w^ords,  it  is 
plainly  a  conditional  settlement,  to  be  void  if  not  complied  with  by  the  county. 
By  complying  with  it,  the  county  can  save  twenty-five  per  cent,  of  the  amount 
of  the  original  debt.  By  default,  it  clearly  becomes  liable  to  pay  the  whole 
amount  of  the  original  debt,  and  also  to  levy  all  such  taxes  as  were  authorized 
by  law,  at  the  time  the  original  bonds  were  issued,  to  raise  funds  for  their 
payment. 

It  is  well  settled  that  where  bonds  of  a  county  or  a  municipality  aVe  issued 
under  authority  of  law  and  payable  out  of  the  proceeds  of  taxation,  the  law 
providing  for  such  taxation  enters  into  and  becomes  part  of  the  contract,  and 
cannot  be  subsequently  repealed  by  the  legislature  or  changed  by  constitutional 
amendment  so  as  to  deprive  the  bondholder  of  his  remedy.     At  the  time  of 
the  contract  of  compromise,  therefore,  the  complainant  had  a  perfect  right  to 
demand  the  levy  for  the  payment  of  his  bonds  of  whatever  taxes  were  author- 
ized by  law  for  that  purpose  when  such  bonds  were  issued,  even  if  the  same 
should  exceed  the  limit  prescribed  by  the  constitution  of  1874.     It  is  also  well 
settled  that  a  change  in  the  form  of  the  contract,  or  the  substitution  of  one 
evidence  of  debt  for  another,  does  not  ordinarily  change  the  rights  of  parties. 
The  complainant's  debt  against  the  county  remained  the  same  debt,  notwith- 
standing the  substitution  of  the  new  bonds  for  the  old.     It  was,  therefore,  per- 
fectly competent  for  the  county  to  agree  to  the  conditions  to  which  I  have 
adverted,  and  which  are  plainly  stated  in  the  writing  set  out  with  the  bill. 
Whether,  under  the  decision  of  the  supreme  court  of  the  state,  it  is  now  within 
the  power  of  the  county  court  to  levy  and  collect  the  taxes  necessary  to  meet 
the  interest  on  the  compromise  bonds,  is  immaterial.     The  contract,  in  effect, 
was  that  a  failure  on  the  part  of  the  county,  from  any  cause,  to  meet  the  in- 
terest or  principal  of  said  bonds,  should  render  the  compromise  void,  and  leave 
the  parties  in  the  enjoyment  of  their  rights  under  the  original  contract.     A 
court  of  equity  can  never  hold  that  the  contract  of  compromise  was  effectual 
for  the  purpose  of  taking  away  the  remedies  existing  under  the  original  con- 
tracts, and  not  effectual  for  the  purpose  of  securing  the  payment,  in  the  manner 
provided,  of  the  reduced  amount  represented  by  the  new  bonds. 
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Trora  what  has  been  said  it  will  be  seen  that  in  my  judgment  the  complain- 
ant has  an  adequate  remedy  at  law.  If  payment  of  the  past-due  interest  on 
the  compromise  bonds  shall  be  refused  on  demand,  the  complainant  can  declare 
in  an  action  at  law  upon  the  original  bonds.  No  discovery  is  necessary,  for  the 
bill  shows  that  the  complainant  can  describe  the  bonds  and  other  evidences  of 
debt  with  sufficient  particularity  to  enable  it  to  prove  the  sum  due  thereon,  and 
it  can  aver  that  they  are  in  the  possession  of  the  county,  or  have  been  by  it 
lost  or  destroyed.  If,  in  such  a  suit,  the  county  shall  fail  to  produce  said  bonds 
upon  being  notified. to  do  so,  it  will  be  competent  for  complainant  to  prove 
their  contents  by  secondary  evidence.  The  fact  that  the  bonds  surrendered  to 
the  county  at  the  time  of  the  compromise  may  appear  to  have  been  by  it  can- 
celed, will  not  defeat  the  complainant's  right  of  action.  Proof  may  be  offered, 
and  will  be  admissible,  to  prove  that  the  cancellation  was  in  pursuance  of  the 
contract  of  compromise,  and  is  of  no  force  or  effect. 

§  1621.  Where  a  valid  evidence  of  debtj  issiced  by  a  county^  is  surrendered  hy 
the  holder  and  a  new  invalid  evidence  of  debt  issued  instead^  the  legal  rights  of 
the  creditor  are  not  affected. 

As  to  the  second  class,  to  wit,  bonds  issued  under  the  act  of  March,  1S75, 
and  the  act  supplementary  thereto,  these  appear  to  have  been  issued  in  lieu  of 
county  scrip  surrendered.  Subsequently  to  their  issue,  the  supreme  court  of 
Arkansas  held  that  the  said  act  of  March,  1875,  and  the  supplementary  act, 
were  void.  Still,  it  is  clear  that  complainant  held  a  valid  claim  against  the 
county,  for,  if  the  bonds  were  invalid,  it  was  at  liberty  to  seek  its  remedy  upon 
the  original  debt  represented  by  the  surrendered  scrip.  It  seems  to  be  con- 
ceded by  counsel  on  both  sides  that  the  bonds  issued  under  the  act  of  March, 
1S75,  based,  as  they  were,  upon  a  valid,  pre-existing  debt,  could  lawfully  be 
funded  under  the  act  of  March  6,  1877.  The  point  made  by  complainant's 
counsel  is  that  the  decision  of  the  supreme  court  in  Brodie  v.  McCabe  does  not 
permit  the  county  to  carry  out  the  contract  of  compromise,  as  to  these  bonds, 
by  carrying  into  them  the  obligations  of  the  contracts  upon  which  they  are 
founded,  and  out  of  which  they  grew,  to  wit,  the  county  scrip  aforesaid.  In 
this  I  think  the  counsel  is  wrong.  The  original  debt,  for  which  these  bonds 
were  issued,  was  subject  to  the  limitations  as  to  taxation,  for  its  payment,  con- 
tained in  the  ninth  section  of  article  16  of  the  constitution  of  1874.  The 
supreme  court  has  in  that  case  decided  that  the  bonds  were  issued  subject  to 
that  limitation,  and  it  has  decided  nothing  more.  The  contract  between  the 
parties,  referred  to  in  the  first  part  of  this  opinion,  will,  as  respects  this  class 
of  bonds,  be  carried  out  by  a  levy  up  to'  the  limit  of  the  constitution,  for  as  to 
them  the  original  contract  provided  no  other  or  better  remedy.  It  follows  that 
the  complainant's  remedy,  as  to  these  bonds,  is  at  law.  The  demurrer  to  the 
bill  and  amended  bill  is  sustained. 

I 

POST  v.  TAYLOR  COUNTY. 
(Circuit  Court  for  Kentucky:  2  flippin,  5ia-524.    1879.) 

Opinion  by  Baxter,  J. 

Statement  of  Facts. —  It  appears  from  the  pleadings  in  the  case  that  the 

defendant,  Taylor  county,  issued  its  coupon  bonds  to  aid  in  the  construction  of 

the  Cumberland  &  Ohio  Kailroad.    These  bonds  were  put  upon  the  market 

and  sold.    By  the  terms  of  the  act  under  which  they  were  issued  the  county 

court  of  that  county  was  authorized  and  required,  from  time  to  time,  to  assess 
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and  collect  taxes,  to  be  applied  in  payment  of  the  interest  on  said  bonds  as  the 
same  matured.  But  this  legal  duty  thus  imposed  by  law  was  not  performed. 
The  interest  not  having  been  paid,  the  complainants,  who  were  the  holders  of 
some  of  said  bonds,  brought  suit  and  recovered  judgment  therefor  in  this  court. 
On  this  judgment  execution  was  issued  and  duly  returned  nuUa  bona.  The 
county  owned  no  property  on  which  a  levy  could  be  made.  Thereupon,  and 
upon  proper  application  by  complainants,  writs  of  mathdamus^  nisi  and  per- 
efirnptory^  were  issued,  commanding  the  county  court,  charged  with  the  duty,  to 
assess  taxes  for  the  payment  of  complainants'  jndgment;  and  in  obedience  to 
the  mandate  of  this  court  it  made  and  reported  said  assessment.  But  the 
county  officers,  in  answer  to  said  mandate,  averred  ^'  that,  after  sincere  and 
diligent  effort,  it  (the  county  court)  was  unable  to  find  any  qualified  person 
who  would  accept  the  office  of  collector,  give  the  bond  required  by  law,  and 
undertake  to  collect  said  tax." 

The  court  then,  as  we  understand  from  the  statement  of  the  facts  made  in 
argument,  appointed  a  receiver,  vested  with  authority  and  charged  with  the  duty 
of  collecting  said  tax.  But  soon  after  entering  upon  the  execution  of  his  office 
he  was  induced  by  threats  of  violence  to  resign  his  position.  Complainants 
thereupon  filed  this  bill,  to  which  Taylor  county  and  several  of  the  more 
prominent  tax-debtors  thereof  were  made  defendants.  Copy  of  the  assess- 
ment, as  made,  is  exhibited  with  and  made  a  part  of  the  bill,  showing  the 
amount  assessed  against  each  property  holder.  Complainants'  prayer  is  that 
the  said  several  tax-debtors,  assessed  as  aforesaid,  be  required,  by  appropriate 
orders  and  decrees,  to  be  made  by  this  court  in  this  case,  to  pay  the  amounts 
so  severally  assessed  against  them,  into  court  in  discharge  of  their  said  judg- 
ment. 

Defendants  answer  and  fully  admit  the  allegations  and  equity  of  the  bill. 
This  admission  is  followed  by  a  very  frank  and  manly  avowal  on  the  part  of 
the  tax-debtors  brought  before  the  court,  that  they  are  all  able,  ready  and 
willing  to  pay  the  amounts  so  assessed  against  them,  provided  there*  is  some 
competent  person  to  whom  the  payments  can  be  legally  made.  But  they  go  on 
to  suggest  and  rely  upon  quite  a  number  of  legal  barriers,  which  as  they  are 
advised,  prevent  them  from  doing  so.  They  insist:  First.  That  the  assess- 
ment was  not  made  at  the  time  and  in  pursuance  of  the  laws  providing  for  the 
assessment  of  taxes  by  the  county  court.  Second.  If  the  assessment  was  valid, 
there  is  no  privity  between  them  and  complainants,  and  hence  they  deny  that, 
"  by  reason  or  virtue  of  said  assessment  or  levy,  or  both,  they  became  indebted 
to  said  county  in  the  sum  so  levied,  or  in  any  other  sum,"  for  complainants'  use 
or  benefit.  Third.  They  contend  that  by  law  none  but  a  collector  duly  ap- 
pointed, who  shall  execute  bond,  etc.,  is  authorized  to  receive  and  execute  re- 
ceipts for  such  taxes ;  and.  Fourth.  They  say  "  that  by  and  under  the  provisions 
of  the  charter  of  said  railroad  company,"  each  and  every  tax-payer  "  is,  upon 
the  payment  of  such  tax,  a  conditional  stockholder  of  the  capital  stock  of  said 
company  to  the  amount  of  the  tax  so  paid ;  that  before  any  such  tax-payer  is 
under  any  legal  obligation  under  said  charter  to  pay  any  such  tax^  the  collector 
of  such  tax  shall  tender  to  him  a  receipt  for  the  amount  thereof,  and  upon  such 
payment  said  tax-payer  can  legally  demand,  and  is  entitled  to  receive,  from  said 
railroad  company,  on  surrender  of  such  receipt,  certificates  of  stock  in  said 
company  equal  in  amount  to  the  tax  paid  for  which  a  receipt  is  surrendered; 
and  no  tax-payer  is  under  any  legal  obligation  to  pay  such  tax  unless  thereby 

he  is,  by  the  collection  of  said  tax,  armed  with  the  means  therefor  of  becoming 
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a  Stockholder  in  said  company ;  and  that  no  collector  attempted  to  be  appointed 
by  this  court  for  such  purpose  could  furnish  the  tax-payer  with  a  receipt  there- 
for, which  would  entitle  him  to  demand  and  receive  stock  in  said  company." 
These  defenses  are  supplemented  by  repeated  and  very  earnest  denials  of  the 
power  of  this  court  to  give  a  remedy  in  the  premises. 

The  avowed  willingness  of  the  defendants  to  pay  is  heartily  commended. 
The  justice  and  validity  of  complainants' 4emands  are  explicitly  admitted.  The 
bonds  were  issued  in  pursuance  of  law  at  the  request  and  for  the  benefit  of  the 
people  of  the  county.  The  money  realized  from  the  sale  of  these  bonds  was 
applied  in  the  construction  of  a  great  public  enterprise  from  which  they  expect 
to  derive  pecuniary  and  other  advantages.  Of  course  they  are,  as  they  ought  to 
be,  ready  and  willing  to  pay,  and  are  only  restrained  from  paying  because  there 
is,  as  they  are  advised,  no  one  legally  competent  to  receive  the  taxes  admitted 
to  be  due  from  them.  Their  case  calls  for  commiseration.  A  breach  of  plighted 
public  faith  is  a  calamity  to  any  community.  While  it  does  injustice  to  the 
creditor,  it  dishonors  the  delinquents.  If  persisted  in  it  will  —  slowly  it  may 
be,  but  certainly  —  contaminate  the  public  morals,  and  superinduce  untold  pecun- 
iary and  social  evils.  The  willingness,  therefore,  of  defendants  to  pay,  is  dic- 
tated as  well  by  a  sagacious  regard  for  their  own  interest  as  by  a  love  of  justice 
and  an  honest  desire  to  pay  their  creditors,  and  they  will,  I  know,  be  gratified 
at  the  announcement  that,  in  the  opinion  of  this  court,  the  legal  difficulties, 
which  they  by  their  answer  suggest  as  being  in  the  way  of  a  prompt  payment 
of  the  taxes  assessed  against  them,  are  more  fanciful  than  real.  The  bonds 
from  which  the  coupons  were  taken,  constituting  the  foundation  of  the  decree 
rendered  by  this  court,  are  valid  obligations;  at  least  it  has  been  so  adjudicated, 
and  it  is  now  too  late  for  inquiry  into  that  question.  The  taxes  sued  for  were 
levied  in  obedience  to  the  mandate  of  this  court,  and  this  question  is  res  ad- 
judicata  also.  By  the  terms  of  the  law  under  which  they  were  issued  it  is  the 
duty  of  the  county  court  to  levy  and  collect  a  tax  from  the  property  of  the 
citizens  of  the  county  and  apply  the  same  to  the  payment  of  the  interest  for 
which  complainants  have  judgment.  This  was  the  contract.  The  pleadings 
show  that  the  officers  of  the  county  sincerely  and  in  good  faith  endeavored  to 
discharge  the  duty  thus  enjoined  upon  them.  But  they  have  been  unable  to  do 
80.  No  one  competent  will  give  bond  and  undertake  the  collection.  It  is 
rather  an  anomaly  that,  in  a  community  "  able,  ready  and  willing  "  to  pay  taxes 
to  meet  its  public  obligations,  no  one  can  be  found  who  is  competent  and  will- 
ing, for  a  just  compensation,  to  collect  and  apply  the  same.  But  such  we  see, 
from  the  record  in  this  case,  is  the  existing  condition  of  things  in  Taylor 
county.  They  would  if  they  could,  but  they  cannot.  This  court  undertook  to 
lift  them  out  of  their  embarrassment  by  the  appointment  of  a  receiver  to  do 
what  the  county  court  was,  for  the  reasons  stated,  unable  to  do.  But  by  threats 
of  violence  he  was  deterred  from  performing  his  duties. 

§  1622.  A  court  of  equity  hxi8  jurisdiction  to  enforce  {as  against  tax-payers) 
the  collection  of  a  tax  assessed  against  a  county  to  pay  the  coupons  on  its  honds. 

As  a  dernier  resorty  complainants  filed  this  bill,  in  which  they  brought  some 
of  the  tax-debtors  of  the  county  personally  before  the  court.  The  case  made 
brings  it  within  well  established'  equity  jurisdiction.  Equity  regards  the  sub- 
stance of  things,  and  eschews  the  technicalities  of  the  common  law.  There  is 
no  such  privity  between  complainants  and  the  defendant  tax-debtors  as  would 
authorize  a  suit  at  law.    No  such  privity  is  necessary  to  the  maintenance  of  this 

suit.    Under  the  law,  it  is  the  legal  duty  of  the  county  court  to  assess  the 
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taxes  and  apply  the  same  in  payment  of  the  interest  as  it  accrued  on  the 
county  bonds.  This  legal  duty  imposed  on  that  tribunal  a  trust  for  the  benefit 
of  the  county  creditors.  But,  for  the  reasons  stated,  it  could  not  execute  the 
trust. 

§  1623.  A  court  of  equity^  having  acquired  jurisdiction  to  enforce  the  collec- 
tion of  special  taxes,  will  proceed  to  do  so.     Mode  to  he  adopted. 

Upon  this  admitted  state  of  the  case,  the  complainants  have  a  clear  equity  to 
come  into  this  court  and  invoke  its  assistance  to  force  the  tax-debtors  to  pay 
the  county,  to  the  end  that  the  county  may  pay  complainants.  Such  is  the 
theory  upon  which  complainants'  equity  rests,  and  which  gives  jurisdiction  to 
this  court.  Having,  on  this  ground,  obtained  jurisdiction,  the  court  is  bound 
to  do  full  justice,  and  will,  in  the  exercise  of  its  judicial  authority,  direct  the 
payment  of  the  taxes  so  assessed  into  the  registry  of  the  court,  to  be  applied  in 
satisfaction  of  complainants'  decree.  Parties  thus  paying  will  be  acquitted  and 
fully  discharged  from  all  further  liability  on  that  account.  There  is  not  the 
slightest  danger  that  they,  or  any  of  them,  will  ever  be  called  upon  to  repay 
the  same;  and  payment  thus  made  will  insure  to  the  payers  the  same  interest 
in  the  capital  stock  of  the  railroad  company,  conferred  on  them  by  the  charter 
thereof,  as  if  made  to  one  acting -as  county  collector.  Without  pursuing  the 
discussion  further,  we  are  of  the  opinion  that  the  several  defenses  pleaded  and 
relied  on  in  the  answer  are  untenable  and  immaterial.  They  are  impertinent, 
and  complainants'  exception  thereto  will  be  sustained.  A  decree  will  be  en- 
tered authorizing  and  requiring  each  tax-debtor  to  be  made  a  defendant  in  this 
case,  to  pay  to  the  clerk  of  this  court,  within  ninety  (90)  days,  the  amount  of  tax 
assessed  against  him,  as  shown  by  the  copy  of  the  assessment  roll  filed,  and,  in 
the  event  he  fails  to  do  so,  an  execution  will  issue  for  the  same. 

If  it  shall  turn  out,  as  it  is  manifest  it  will,  that  the  amount  due  from  the  de- 
fendants is  inadequate  to  pay  complainants'  decree,  and  complainants  ask  for  it, 
another  receiver  will  be  appointed  and  authorized  to  collect  the  taxes  assessed 
for  the  purpose  against  other  property  holders  of  the  county,  not  parties  to  this 
cause.  They  will  be  allowed  reasonable  time  in  which  to  pay.  If  they  shall 
not,  within  reasonable  time,  pay  the  sums  severally  assessed  against  them,  the 
receiver  will  be  instructed  to  bring  them  all  before  the  court  by  an  ancillary 
petition  to  be  filed  in  this  cause,  when  a  decree  will  be  rendered  against  each 
of  them  for  the  amount  so  owing  by  them,  with  costs,  and  collection  will 
be  coerced  by  such  further  appropriate  decrees  and  process  as  may  seem 
to  the  court  proper  and  necessary.  This,  we  think,  may  be  done  by  attach- 
ment for  contempt,  or  by  execution  to  the  marshal  for  the  collection  of  the 
same.  ' 

It  may  not  be  improper  to  say  that  this  court  feels  bound,  if  necessary,  to 
exhaust  all  its  powers  in  the  enforcement  of  its  lawful  decrees,  and  it  will  not 
hesitate  to  exert  them. 

MUSCATINE  V.  RAILROAD  COMPANY. 
(Circuit  Court  for  Iowa:  1  Dillon,  53C^-544    1870.) 

Opinion  by  Milleb,  J. 

Statement  of  I'acts. —  These  are  applications  to  me  as  a  judge  of  the  su- 
preme court  and  of  the  circuit  court  of  the  United  States  for  the  district  of 
Iowa,  for  injunctions  to  restrain  further  proceedings  in  the  collection  of  certain 
taxes  which  liave  been  assessed  against  citizens  of  the  counties  mentioned  and 
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of  the  city  of  Muscatine.  These  taxes  have  been  levied  and  are  in  process  of 
collection  in  pursaance  of  writs  of  mandamus  from  the  circuit  court  for  the 
payment  of  numerous  judgments  against  the  city  and  the  two  counties  afore- 
said. A  bill  of  complaint  in  each  case  has  been  filed,  and  the  answers,  though 
not  filed,  are  before  me  and  sworn  to,  and  are  supported  by  affidavits.  These 
will  be  sent  to  the  clerk  by  me,  to  be  filed  with  the  bills  of  complaint. 

The  bills  in  the  cases  of  the  city  and  county  of  Muscatine  seek  relief  upon 
substantially  the  same  grounds  and  will  be  considered  together.  These  grounds 
are:  1.  That  the  bonds  on  which  the  judgments  are  founded,  and  for  the 
payment  of  which  the  taxes  are, levied,  were  without  consideration  and  obtained 
by  fraud.  2.  That  the  judgments  are  for  more  than  they  ought  to  be.  3. 
That  the  judgment  creditors  have  a  decree  for  funds  now  in  the  hands  of 
the  receiver  of  the  circuit  court  on  account  of  the  same  debt  for  which  the 
taxes  are  levied. 

§  1 624.  Matters^  such  as  frauds  which  sh^ould  have  heen  pleaded  as  a  defense^ 
are  not  sufficient  grounds  after  judgment  to  cause  a  court  of  equity  to  enjoin  proc- 
ess upon  such  judgment 

In  regard  to  the  first  ground  of  relief,  it  may  very  well  be  doubted  whether 
the  bill  shows  any  fraud  or  failure  of  consideration  which  should  be  a  defense 
to  the  bonds  either  in  law  or  equity.  When  the  allegations  are  examined 
closely  they  seem  to  amount  to  [no?J  more  than  a  failure  of  the  railroad  com- 
pany to  which  the  bonds  were  first  issued  to  comply  with  certain  promises 
made  at  the  time  of  the  transaction.  If,  however,  they  could  be  held  sufficient 
as  allegations  of  fraud  or  failure  of  consideration,  there  are  two  very  sufficient 
answers  to  them  in  this  application.  1.  They  are  no  defense  to  the  bonds  in 
the  hands  of  innocent  holders.  2.  They  were  proper  defenses,  if  good  at  all, 
to  the  action  in  which  the  judgments  were  rendered,  and  cannot  be  set  up 
against  the  enforcement  of  these  judgments  now. 

§  1625«  liemedy  where  judgment  is  for  too  large  an  amount. 

3.  The  judgments  as  to  which  these  injunctions  are  sought  are  numerous, 
and  the  plaintiffs  in  them  are  different  persons  in  most  of  the  cases.  The  bill 
alleges  that  in  some  of  these  judgments,  without  specifying  which,  the  amounts 
aro  too  large.  That  is  shown  by  the  absence  of  coupons  from  the  clerk^s  office 
in  which  the  judgments  are  found,  and  that  a  rate  of  interest  too  large  was 
calculated  in  some  cases.  The  judgments  in  which  these  supposed  mistakes 
were  made  are  not  specified.  Indeed,  the  complainants  say  they  have  no 
means  of  determining  in  which  of  the  judgments  the  mistakes  were  made, 
but  they  arrive  at  the  conclusion  that  judgments  on  the  whole  have  been  ren- 
dered for  more  than  the  corporations  were  liable  in  these  suits^  by  a  conjectural 
calculation  based  on  the  coupons  not  sued  on  and  the  amount  originally  issued. 
A  court  of  chancery  can  hardly  be  expected  to  restrain  the  collection  of  the 
judgment  of  A.  B.  because  there  is  error  in  the  judgment  of  C.  D.,  nor  can 
the  force  of  this  proposition  be  avoided  by  alleging  that  there  is  error  in  the 
judgment  of  A.  B.  or  C.  D.,  and  therefore  both  of  them  shall  be  enjoined. 
Besides,  as  the  only  error  worth  notice  is  one  of  clerical  mistake,  and  one  which 
never  could  have  been  made  without  gross  carelessness  on  the  part  of  the  com- 
plainants in  this  suit,  the  only  remedy  is  to  apply  to  the  court  to  correct  the 
calculations.  The  absence  of  the  coupons  for  which  the  judgment  was  ren- 
dered from  the  clerk^s  office  cannot  be  assumed  to  imply  that  they  were  not 
present  when  the  judgment  was  rendered,  though  it  is  certainly  true  that  they 

should  then  have  been  canceled  and  filed. 
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§  1626*  Right  of  iondholders  to  resort  to  different  funds  at  the  same  time. 

4.  In  regard  to  the  funds  in  the  hands  of  the  receiver  in  the  Mark  Howard 
case,  it  is  certainly  true  that,  when  paid  to  the  judgment  creditore,  it  will  op- 
erate as  a  discharge  of  so  much  of  the  judgments  on  which  the  tax  proceedings 
are  based  as  those  creditors  shall  receive  on  account  of  these  judgments.  The 
fund  is  one  which  was  designed  to  go  to  the  county  and  city,  as  well  as  other 
stockholders  in  the  railroad  company.  Before  it  came  to  their  hands  it  was 
seized  and  held  to  answer  these  judgments  against  the  city  and  county,  and  if 
appropriated  to  that  purpose,  pays  so  much  of  that  debt.  But  the  judgment 
creditors  have  not  received  that  fund  as  yet.  It  is  still  in  litigation.  They  are 
pursuing  their  remedy  against  it,  as  also  against  the  city  and  county  at  the 
same  time.  This  they  have  an  undoubted  right  to  do,  and  especially  against 
the  latter,  as  they  are  the  primary  obligors.  It  is  also  provided  in  the  decree 
that  when  the  debt  is  paid,  the  city  and  county  shall  be  subrogated  to  all  the 
rights  of  these  judgment  creditors  in  regard  thereto.  The  right  of  the  creditor 
to  pursue  his  remedy  in  each  case  until  satisfaction  of  his  debt  is  clear  upon 
all  the  authorities,  and  no  harm  can  come  to  the  present  complainants  from 
this  course,  as  upon  payment  from  either  fund,  whether  complete  or  partial,  on 
application  to  the  circuit  court  the  judgment  creditors  will  be  restrained  from 
any  further  use  of  their  judgments  or  decrees  to  the  prejudice  of  these  com* 
plainants.  It  is  proper  to  add  that  the  portion  of  this  fund  which  any  of  these 
creditors  may  receive  can  in  no  case  exceed  one-sixth  of  the  amount  of  the 
judgments  which  they  are  seeking  to  collect  of  the  city  and  county. 

§  1627.  A  judgment  upo^i  municipal  bonds  concludes  ail  m/iUers  which  could 
he  litigated  in  ths  action. 

In  tlie  case  of  the  citizens  of  Louisa  county  the  usual  allegations  of  fraud  in 
obtaining  the  bonds  by  the  parties  to  whom  they  were  originally  issued  are 
made.  This  is  concluded  by  the  judgment  on  those  bonds.  It  is  further  al- 
leged that  Fellows,  the  principal  judgment  creditor,  bought  his  bonds  after  the 
courts  of  Iowa  had  judicially  held  them  void.  This  defense  cannot  now  be  set 
up  against  the  judgment.  The  allegation  is  expressly  denied  in  the  answer,  and 
this  is  supported  by  the  affidavit  of  a  witness,  who  says  he  knows  Fellows  pur- 
chased before  such  a  decision  was  made.  It  is  further  alleged  that  two  railroad 
corporations  have  in  liOuisa  county  a  large  amount  of  ^valuable  property, 
amounting  to  one-fourth  of  the  taxable  property  within  the  county,  which  is  not 
assessed  by  the  officers  who  are  collecting  this  tax,  although  by  law  it  is  liable 
to  its  share  of  the  tax.  As  the  tax  complained  of  is  being  collected  under  the 
order  of  the  federal  court,  and  as  the  evident  tendency  of  all  that  has  been 
said  by  the  supreme  court  in  regard  to  these  corporation  debts  implies  that  no 
interference  by  state  courts  will  be  permitted  in  enforcing  the  tax,  the  state- 
ment here  made  presents  a  very  grave  question  for  the  consideration  of  the 
court  which  is  collecting  the  tax  by  its  agents.  I  have  had  more  difficulty  on 
this  point  than  on  any  which  has  been  presented  in  these  applications. 

§  1628*  The  collection  of  a  tax  will  not  be  enjoined  because  aU  property  liable 
is  not  taxed. 

A  statute  of  Iowa  exempts  railroad  property  from  all  other  taxes  except  one 
per  cent,  per  annum  paid  into  the  state  treasury.  The  constitution  of  the  state 
declares  that  all  taxation  shall  be  uniform.  Whether  this  constitutional  provision 
(the  exact  terms  of  which  I  have  not  attempted  to  state)  renders  the  statute 
void  is  a  question  upon  w^hich  the  supreme  court  of  this  state  has  twice,  as  I 
am  informed,  been  equally  divided.     If  the  question  was  presented  to  the  cir- 
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<3uit  court  by  way  of  supervisory  control  over  the  officers,  who,  under  its  com- 
mand, are  collecting  this  tax,  whether  this  railroad  property  should  be  assessed 
the  same  as  other  property,  I  confess  I  do  not  see  how  it  could  avoid  deciding 
it.  But,  instead  of  an  order  to  assess  the  property,  I  am  asked  to  declare  all 
other  assessments  void  because  it  is  not  assessed.  This,  it  will  be  seen,  is  a  very 
-different  question,  and  it  is  clear  that  I  can  only  enjoin  its  collection  on  the 
ground  that  it  is  void.  The  case  of  Gilman  v.  Sheboygan,  2  Black,  510,  is  re- 
lied on  as  authority  for  the  latter  proposition.  In  that  case,  after  the  city  of 
Sheboygan  had  issued  bonds  in  aid  of  a  railroad,  the  legislature  of  that  state 
passed  an  act,  declaring  that  the  tax  to  pay  these  bonds  should  be  assessed  ex- 
clusively on  the  real  estate  of  the  city.  The  constitution  of  Wisconsin  has  a 
provision  similar  to  the  one  referred  to  in  the  constitution  of  Iowa,  and  the  su- 
preme court  of  the  United  States  held  that  this  attempt  to  make  a  part  only 
of  the  taxable  property  of  the  city  responsible  for  this  particular  debt  was  a 
violation  of  the  constitution  which  rendered  the  tax  levied  under  that  statute 
void. 

In  the  case  before  us  there  is  no  attempt  to  render  any  species  of  property 
liable  to  taxation  for  any  specific  debt,  or  class  of  debts,  but  an  exemption  of 
the  railroad  from  all  other  burdens,  in  consideration  of  a  definite  sum,  which 
may  be  more  or  less  than  its  share  of  such  burden.  Whether  this  exemption 
be  forbidden  by  the  constitution  or  not,  I  am  quite  clear  that  it  does  not  ren- 
der void  the  tax  which  is  levied  upon  other  property.  The  case  of  Gilman  v, 
Sheboygan  does  not  go  so  far  as  this,  either  in  the  facts  on  which  it  is  grounded 
or  the  reasons  by  which  the  judgment  was  sustained.  There  is  a  manifest  differ- 
once  between  an  attempt  to  impose  the  entire  burden  of  a  debt  already  incurred 
by  a  municipality,  upon  a  particular  species  of  property,  and  the  attempt  to 
•exempt  a  species  of  property  from  all  other  taxation,  in  consideration  of  a  sum 
supposed  to  be  its  just  share  of  the  general  public  burden.  It  is  not  inappro- 
priate to  look  to  the  consequences  of  holding  that  this  failure  to  assess  the  rail- 
roads renders  all  other  tax  void.  It  applies  to  the  tax  assessed  for  all  other 
purposes  as' well  as  this  tax.  Every  non-resident  holder  of  property  in  the  state 
•could  apply  to  me  and  insist  on  an  injunction  against  the  tax  on  his  property. 
And  if  the  state  judges  believe  it  to  be  void,  they  would  be  bound  on  the  same 
principle  to  suspend  the  collection  of  all  taxes  throughout  the  entire  state.  A 
proposition  which  leads  inevitably  to  such  a  result  cannot  be  sound.  I  cannot 
therefore  grant  an  injunction  on  this  ground,  whether  the  railroad  property  is 
liable  to  taxation  or  not.  It  is  alleged  that  the  officers  are  collecting  the  pen- 
alties for  failure  to  pay  the  tax,  according  to  this  law  as  it  stood  before  the  act 
of  last  winter,  which  provides  that  only  seven  per  cent,  should  be  collected  in 
this  class  of  cases.  Whether  this  is  right  or  not,  I  do  not  pretend  to  decide.  It 
is  matter  for  application  to  the  court  for  direction,  and  I  am  informed  that 
the  course  pursued  is  one  prescribed  by  the  court  at  its  last  term.  It  is  clearly 
no  foundation  for  an  injunction. 

Injunction  denied. 

§  1629.  In  general. —  When  a  federal  court  has  rendered  judgment  on  county  bonds  it  may 
issue  a  mandamus  to  compel  the  county  court  to  provide  for  the  payment  of  such  judgment* 
United  States  v.  Buchanan  County,*  5  DHL,  285.    See  §  1588. 

g  1630.  The  holder  of  a  county  warrant  may  compel  the  payment  thereof  by  mandamus^ 
if  there  is  sufficient  money  in  the  treasury.    Thomas  v.  Smith,*  1  Mont.  Tj,  81. 

§  1681.  Courts  have  power  by  mandamus  to  compel  municipal  corporations  to  levy  a  tax 
io  pay  their  debts.    United  States  v.  City  of  Sterling,*  2  Biss.,  408. 

g  1682,  Where  city  authorities  have  power  to  levy  additional  taxes  on  taking  a  vote  of  the 
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people,  it  is  their  duty  to  take  such  vote  if  the  ordinary  levy  is  not  sufficient  to  meet  the 
maturing  municipal  obligations ;  and  failing  in  this,  they  will  be  compelled  by  mandamus. 
Ibid, 

§  1683.  When  action  will  lie,—  An  action  can  be  maintained  in  the  federal  courts  against 
a  municipal  corporation  of  Michigan  on  its  bonds,  although  the  state  courts  hold  that  no 
action  in  such  a  case  is  necessary,  the  proper  proceeding  being  by  mandamtts  to  compel  the 
proper  officer  of  the  corporation  to  do  his  duty.     Chickaming  t\  Carpenter,*  16  Otto,  663. 

§  1634,  In  the  federal  courts  a  mandamus  will  not  lie  to  compel  the  payment  of  bonds  and 
coupons  until  they  are  reduced  to  judgment,  though  the  rule  may  be  otherwise  in  the  state 
courts.    County  of  Greene  v,  Daniel,*  12  Otto,  187.. 

§  1685.  Action  lies  to  recover  interest. —  A  statute  pei-mitting  a  town  to  issue  its  bonds  in 
aid  of  a  railway  provided  that  the  commissioners  named  to  issue  the  bonds  in  behalf  of  the 
town  should  annually  report  to  the  supervisors  of  the  county  what  sum  w<?uld  be  necessary 
to  be  levied  to  pay  the  principal  and  interest  on  the  bonds,  and  that  sum  should  be  collected 
on  the  property  of  the  town  and  paid  to  the  commissioners.  Held,  that,  notwithstanding- 
these  provisions,  an  action  was  maintainable  against  the  town  to  recover  interest  due  on. 
coupons  to  bonds  thus  issued.    Town  of  Queensbury  v.  Culver,  19  Wall.,  83  (g§  854r-857). 

§  1686.  Bonds  issned  on  behalf  of  a  township,—  The  holder  of  bonds,  issued  under  the 
act  of  March  28,  1868,  of  Missouri,  by  a  county  court  in  the  name  of  the  county,  on  behalf  of 
one  of  its  townships,  may  recover  a  judgment  thereon  against  the  county,  to  be  enforced,  it 
necessary,  not  by  execution  against  the  county,  but  by  mandamus  against  the  county  court, 
to  compel  it  to  levy  upon  the  property  in  the  township  the  special  tax  which  the  law  has  en* 
joined  as  a  duty.  The  bonds  are  not  the  debt  of  the  county,  but  the  county  is  a  trustee  for 
the  township,  which  has  no  corporate  capacity  and  against  which  no  judgment  can  be  ren- 
dered.   Jordan  v,  Cass  County,*  8  Dill.,  185.     See  §  1594. 

§  1637.  Implied  power  to  levy  a  tax.— Where  the  charter  of  a  railroad  company  author- 
izes a  county  to  subscribe  for  the  stock  of  the  company,  and  issue  bonds  in  payment  therefor, 
and  take  proper  steps  to  protect  the  credit  of  the  county,  ic  is  held  that  the  power  given  to 
the  county  to  create  the  debt  implies  the  power  to  levy  a  special  tax  to  pay  the  debt ;  and 
there  being  nothing  in  the  statutes  of  the  state  to  refute  the  implication,  the  holders  of  the 
bonds  are  entitled  to  have  a  special  tax  levied,  if  necessary,  to  raise  a  fund  for  the  payment 
of  the  pi-incipal  and  interest  of  their  bonds.  United  States  v,  Lincoln  County,*  5  Dill.,  184* 
See  §  1588. 

§  1688.  The  general  railroad  law  of  the  state  of  Missouri,  of  1853,  provided  for  the  levy  of 
a  tax  to  pay  the  principal  and  interest  of  county  bonds  issued  for  stock  in  railroad  companies. 
The  act  made  all  railroad  companies  thereafter  chartered  subject  to  its  provisions  with  regard 
to  subscription  to  stock,  unless  their  charters  should  contain  the  contrary.  In  1857  the  char- 
ter of  the  St.  Louis  &  Keokuk  Railroad  Company  provided  for  the  subscription-  to  its  stock 
by  counties,  and  the  issuing  of  county  bonds  in  payment  therefor,  but  was  silent  as  to  taxes 
in  payment  of  these  bonds.  It  is  held  that  there  being  nothing  in  this  charter  contrary  to 
the  provisions  in  the  act  of  1858,  the  provisions  of  that  act  have  the  same  fprce  and  effect  as 
if  they  were  contained  in  this  charter,  and  the  holders  of  the  bonds  issued  in  pursuance  of 
this  charter  are  entitled  to  a  special  tax  to  be  levied  for  the  payment  of  their  bonds.    Ibid. 

§  1639.  Bonds  were  issued  by  a  city  under  the  general  powers  in  its  charter,  but  there  was 
no  special  requirement  in  the  charter  or  elsewhere  for  the  levy  of  a  tax  to  provide  the  means 
of  payment.  Held,  that  where  a  city  is  authorized  to  contract  a  debt  there  is  an  implied 
power  to  levy  a  tax  to  pay  it,  unless  the  contrary  expressly  ap|>ears ;  and  a  mandamus  will 
issue  in  such  case  to  compel  the  city  to  levy  the  tax.    Ex  parte  Parsons,*  1  Hughes,  282. 

g  1610.  Exhausting  taxing  power  for  other  purposes.—  The  officers  of  the  city  of  Mobile 
issued  its  bonds  to  a  railroad  company,  under  authority  of  an  ordinance,  reciting  that  the 
city  shall  be  bound  to  appropriate  sufficient  money  from  its  treasury  to  pay  interest  on  these 
bonds,  to  be  raised  by  general  or  special  tax.  Tliis  ordinance  was  confirmed  by  the  legisla- 
ture. It  is  held  that  the  ordinance  is  a  contract  with  the  holders  of  the  bonds ;  and  the  ordi- 
nance having  been  passed  while  a  constitutional  provision  limiting  the  taxing  power  of  the 
city  was  in  force,  it  was  not  competent  for  the  legislature,  by  a  subsequent  act,  to  exhaust 
the  taxing  power  of  the  city  for  other  purposes.  The  bondholders  are  entitled  to  have  all 
the  taxing  power  of  the  city  exercised,  if  necessary,  to  secure  the  performance  of  their  con- 
tract. It  is  no  objection  that  the  city  owes  interest  to  prior  creditors,  w^hile  it  expresses  no 
intention  to  levy  a  tax  for  the  payment  of  it.  Sibley  v.  City  of  Mobile,*  3  Woods,  535.  See 
g§  1589,  1591,  1654. 

g  1641.  Practice. —  It  is  the  practice  in  the  eighth  circuit,  in  enforcing  judgments  on  bonds, 
to  require  the  levy  of  a  tax  at  the  general  annual  levy,  and  not  to  require  a  special  assess-^ 
ment  unless  the  circumstances  of  the  case  require  it.  (Per  Dillon,  J.)  United  States  v. 
Vernon  County,*  3  Dill.,  281. 
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§  1642.  Where  a  bondholder  has  recovered  a  judgment  against  the  county,  and  execution 
has  been  returned  nulla  bona,  it  is  the  duty  of  the  county  to  levy  a  tax  to  pay  the  judgment ; 
if  the  creditor  takes  a  warrant  he  is  not  required  to  wait  his  turn  to  get  his  money  in  the 
order  that  wan-ants  are  presented.    Ibid. 

§  1643.  Must  obey  a  mandamus  notTilthstanding  an  injanction.—  County  bonds  issued  in 
pursuance  of  a  vote  of  the  people,  and  under  authority  of  a  law  already  held  valid  by  the 
supreme  court  of  the  state,  are  not  invalidated  by  a  subsequent  decision  of  the  same  court 
holding  the  act  unconstitutional,  the  bonds  invalid,  and  restraining  the  board  of  supervisors 
from  levying  a  tax,  already  authorized,  for  the  payment  of  the  bonds.  The  board  of  super- 
visors, notwithstanding  this  injunction,  are  bound  to  obey  a  mandamus  from  a  federal  court 
to  levy  a  tax  to  pay  a  judgment  on  these  bonds  rendered  in  that  court,  and  the  court  will 
issue  an  attachment  if  the  mandamus  is  not  obeyed.  United  States  u  Supervisors  of  Lee 
County,  2  Biss.,  77.    See  §  1595. 

g  1644.  Where  a  judgment  has  been  obtained  in  a  federal  court  upon  municipal  bonds,  the 
right  of  the  creditor  to  enforce  payment  thereof  by  mandamus  cannot  be  affected  by  an  in- 
junction previously  issued  by  a  state  court.  Riggs  v.  Johnson  County,  6  Wall.,  185.  This  is 
true  whether  the  creditor  was  a  party  to  the  proceeding  in  which  the  injunction  was  issued 
or  not,  and  no  matter  when  the  injunction  was  issued.  The  Supervisors  v,  Durant,  0  WalL^ 
417. 

§  1645.  Change  in  charter. —  It  is  no  defense  to  an  action  on  the  bonds  of  a  municipal 
corporation,  issued  under  authority  of  law,  that  there  has  been  a  change  in  the  charter  of  the 
corporation,  when  such  change  does  not  amount  to  an  extinguishment  of  the  corporation, 
but  is  simply  a  reorganization  of  the  city  government  in  pursuance  of  an  act  of  the  legisla- 
ture intended  to  secure  uniformity  in  county,  township  and  municipal  governments,  and  not 
intended  to  annul  previous  liabilities.    Broughton  tn  Pensacola,  8  Otto,  266. 

§  1646.  Judgment  conclusive. —  In  a  proceeding  by  mandamus  to  compel  the  levy  and  col* 
lection  of  a  tax  to  pay  a  judgment  rendered  on  municipal  bonds,  there  can  be  no  inquiry  into 
the  regularity  of  the  issue  of  the  bonds.  The  judgment  at  law  is  conclusive.  The  Mayor  v» 
Lord,  9  Wall.,  409. 

§  1647.  Repeal  of  law  anthorizlng  taxes.—  At  the  time  certain  municipal  bonds  were 
issued  the  laws  in  force  authorized  and  required  the  collection  of  taxes  sufficient  in  amount 
to  meet  the  interest  as  it  accrued.  A  law  subsequently  passed  restricted  the  amount  which 
could  be  raised  by  taxation  to  a  sum  insufficient  to  meet  the  interest.  Hddf  that  such  subse- 
quent law  impaired  the  obligation  of  the  contract  with  the  bondholders,  and  was  void ;  that 
the  laws  relating  to  the  collection  of  taxes  in  force  at  the  time  of  the  issue  of  the  bonds 
remained  in  force  for  the  purposes  of  raising  money  to  pay  interest  thereon,  notwithstanding 
such  subsequent  law.    Von  Hoffman  v.  City  of  Quincy,  4  Wall.,  554. 

§  1648.  When  at  the  time  of  issuing  municipal  bonds  laws  are  in  force  providing  for  the 
levying  of  taxes  to  pay  the  indebtedness  they  represent,  such  laws  cannot  be  repealed  unless 
some  other  adequate  remedy  is  provided  for  the  bondholders.  City  of  Galena  v.  Amy,  6  Wall. , 
709;  Riggs  V,  Johnson  County,  6  Wall.,  194. 

§  1649.  The  act  of  March  8,  1879,  of  the  state  of  Missouri,  which  takes  away  the  power  of 
the  county  courts  to  levy  taxes  for  the  payment  of  county  bonds,  and  requires  that  court  to 
act  upon  the  order  of  the  circuit  court,  is  held  to  change  the  duty  of  levying  taxes  from  a 
ministerial  duty  to  a  judicial  duty,  so  that  the  duty  can  no  longer  be  enforced  by  mandamus. 
It  is  therefore  void  so  far  as  it  affects  the  remedy  of  holders  of  bonds,  issued  before  its  passage^ 
as  impairing  the  obligation  of  contracts.  United  States  v.  Lincoln  Co.,*  5  Dill.,  184;  United 
States  V.  Johnson  County,  5  Dill.,  184. 

g  1650.  Laws  in  force  at  the  time  bonds  are  issued,  and  which  provide  for  their  payment^ 
form  part  of  the  contract,  and  cannot  be  repealed  to  the  prejudice  of  a  holder  of  such  bonds. 
But  it  is  otherwise  in  respect  to  laws  passed  after  the  bonds  are  issued;  they  form  no  part  of 
the  contract.    Foote  v.  County  Court  of  Howard  County,*  1  McC,  218. 

g  1651.  The  "  Funding  Act"  of  the  state  of  Virginia,  of  March  30,  1871,  enacting  that  the 
owners  of  bonds,  stocks  and  interest  certificates  of  the  state  might  fund  two-thirds  of  the 
same,  and  two-thirds  of  the  interest  due  up  to  a  certain  date,  into  six  per  cent,  coupon  bonds 
of  the  state,  which  should  be  receivable  at  and  after  maturity  for  all  taxes,  debts,  dues  and 
demands  due  the  state,  created  a  contract  between  the  state  and  the  holders  of  the  new 
bonds.  A  subsequent  act  requiring  the  tax  levied  on  the  bonds  to  be  deducted  from  the 
coupons,  when  tendered  in  payment  of  taxes,  does  not  affect  the  holder  of  coupons  who  does 
not  own  the  bonds  to  which  they  belong,  and  he  may  compel  the  collector  by  mandamus  to 
receive  his  coupons  in  payment  of  taxes,  without  deducting  taxes  on  the  bonds.  Hartman  v, 
Greenhow,  12  Otto,  672. 

g  1652.  Equity  Jurisdiction. —  On  the  refusal  to  pay  corporation  bonds,  the  appropriate  pro- 
ceeding is  by  suit  at  law  and  not  by  a  proceeding  in  equity.    It  cannot  afford  a  ground  of 
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-equity  jurisdiction  that  the  commissioners,  against  whom  alone  a  suit  at  law  could  be  brought, 
have  resigned,  when  the  suit  in  equity  is  against  these  very  persons.  Specific  performance 
<!annot  be  decreed  in  such  a  case,  there  being  a  right  to  sue  at  law.  There  is  no  power  in 
equity  to  enforce  a  lien  here,  because  the  bondholders  have  no  lien  where  there  has  been  no 
tax  assessed  for  the  payment  of  the  bonds.  Equity  jurisdiction  failing,  the  federal  courts 
■cannot  treat  the  bill  as  a  petition  for  7fiandamus,  The  power  to  compel  a  tax  in  this  case  does 
not  belong  to  the  federal  courts.  Heine  v.  The  Levee  Commissioners,  19  WalL,  655.  Affirm- 
ing 1  Woods,  246.     See  g§  1596,  1597. 

§  1653.  Trust  fund.— Certain  taxes  were  collected  by  the  authorities  of  Ralls  county, 
under  a  law  of  the  state,  for  the  purpose  of  paying  the  interest  on  certain  bonds  i:s8ued  by  the 
county  to  aid  in  the  construction  of  a  certain  railroad.  After  the  collection  of  the  taxes,  liti- 
gation arose  as  to  the  validity  of  the  bonds,  and  the  county,  under  the  requirement  of  law 
to  invest  or  loan  this  money  on  the  event  of  such  litigation,  loaned  a  certain  amount  thereof 
to  A.  B.,  and  took  his  bond  for  the  repayment  of  the  sum  after  a  certain  date.  Upon  judg- 
ment on  the  bonds  of  the  county,  and  under  the  execution  upon  such  judgment,  A.  R  was 
49erved  with  process  of  garnishment.  Judgment  was  rendered  against  the  garnishee  A  B., 
although  his  bond  to  the  county  was  not  yet  due.  The  money  was  considered  as  a  trust 
fund  for  the  payment  of  interest  on  the  bonds,  and  the  bondholders  were  entitled  to  have  it 
430  applied  on  the  determination  that  the  bonds  were  valid.  Greorge  v,  Ralls  County,* 
d  McC,  181. 

§  1654.  Taxing  power  exhansted.-—  The  charter  of  a  railroad  company  authorized  the 
•county  court  of  any  county  to  subscribe  to  its  stock,  and  issue  bonds  therefor,  and  levy  a  tax 
to  pay  the  same,  not  to  exceed  one- twentieth  of  one  per  cent.  upon. the  assessed  value  of  the 
taxable  property  for  each  year.  The  statutory  limit  of  taxation  for  general  purposes  at  the 
time  was  one-half  of  one  per  cent.  The  one-twentieth  of  one  per  cent,  yearly  having  been 
collected  and  applied  to  the  payment  of  the  bonds,  it  was  held  that  a  mandamiu  could  not 
be  ordered  to  compel  payment  of  a  judgment  on  the  bonds  out  of  the  classified  revenues  of 
the  county.  But  a  mandamus  was  issued  for  a  warrant  upon  the  general  funds  of  the 
•county,  to  be  paid  out  of  the  collection  from  year  to  year  of  the  one-twentietii  and  the  one- 
half  of  one  per  cent.  United  States  v.  County  of  Knox,*  2  McC,  625.  Although  a  county 
may  not  be  authorized  to  levy  a  tax  sufficient  to  pay  the  amount  due  on  bonds,  still  the  holder 
is  entitled  to  judgment,  to  be  made  out  of  the  property  of  the  county  subject  to  its  pay- 
ment.   County  of  Moultrie  v.  Fairfield,  16  Otto.  370  (§§  893^-896).    See  §§  1589,  1591,  1640. 

§  1655.  Enjoining  diversion  of  f^nd. — Where  a  fund  has  been  raised  by  taxation  to  pay 
interest  on  city  bonds,  an  injunction  will  issue  to  restrain  the  city  from  diverting  the  fund  to 
•other  uses.    Ranger  v.  New  Orleans,*  2  Woods,  128. 

§  1656.  Where  it  appears  that  the  interest  on  city  bonds  has  been  paid  for  a  series  of  years, 
■and  it  further  appears  that  for  taxes  at  the  time  due  nothing  can  be  collected  unless  the  city 
receives  scrip  in  payment,  an  application  to  enjoin  the  city  from  receiving  such  scrip  is  ad- 
dressed to  the  discretion  of  the  court,  and  an  injunction  will  be  refused.    IbidU 

§  1657.  Where  the  holders  of  the  bonds  of  a  city  have  the  right  by  law  to  prevent  the  issue 
of  other  bonds  by  the  city  except  on  compliance  with  certain  conditions,  and  they  n^Iect  to 
-exact  a  compliance  with  such  conditions  in  the  issuing  of  other  bonds  by  the  city,  they  will 
not  be  entitled  to  an  injunction  to  enjoin  the  city  from  applying  funds  collected  by  taxation 
to  the  payment  of  such  latter  bonds  in  the  hands  of  innocent  holders,  leaving  their  own 
unpaid.    Ihid, 

g  1058.  An  act  of  the  legislature  which  provides  for  the  issuing  of  bonds  by  a  city,  and 
which  also  provides  for  the  raising  of  a  fund  by  taxation,  and  setting  it  aside  for  the  payment 
of  interest  on  the  bonds,  is  a  contract  by  the  state  and  the  city  with  the  holders  of  the  bonds. 
And  the  bondholders  are  entitled  to  an  injunction  restraining  the  city  from  using  the  fund 
«o  collected  and  set  apart  for  any  other  purpose  than  the  payment  to  them  of  their  interest 
Certain  of  the  bondholders  having  consented  to  the  use  of  the  fund  by  the  city,  upon  pay- 
ment to  them  of  one-half  of  their  interest,  the  court  will  not  restrain  the  use  by  the  city  of 
so  much  of  the  fund  thus  released.    Maenhaut  v.  New  Orleans,*  2  Woods,  108. 

§  1659.  The  legislature  of  Louisiana  authorized  the  city  of  New  Orleans  to  issue  bonds,  and 
provided  that  the  common  council  should  annually,  etc.,  pass  an  ordinance  to  raise  the  sum 
of  $650,000,  by  a  special  tax  on  real  estate  and  slaves,  to  be  called  the  consolidated  loan  tax, 
and  that  the  city  should  not  issue  other  bonds,  etc.,  without  a  vote  of  a  majority  of  the 
qualified  voters.  The  holders  of  a  part  of  the  bonds  issued  filed  a  bill,  alleging  that  a  certain 
sum  had  been  collected  and  deposited  to  the  credit  of  the  consolidated  loan,  and  praying  an 
injunction  restraining  the  city  from  diverting  the  fund  to  any  other  purpose  than  the  pay- 
ment of  the  interest  on  the  bonds.  The  court  granted  the  inj  unction  pendenfe  lite,  and  made 
it  perpetual  on  final  hearing.  It  was  also  held  that  the  parties  were  entitled  (1)  to  a  specific 
performance  of  the  contract  as  contained  in  the  statute  above  referred  to,  and  (3)  to  the  levy, 
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tx>llection  and  exclusive  application  to  the  payment  of  principal  and  interest  of  the  bonds,  of 
the  sum  of  $650,000,  to  be  levied  upon  the  real  estate  of  the  city,  the  statute  under  which  the 
bonds  were  issued  bein^  a  valid  and  binding  contract,  not  to  be  affected  by  any  subsequent 
legislation.  But  it  was  further  held,  (1)  that  the  remedy  of  the  applicants  was  at  law  —  the 
recovery  of  a  judgment,  and  a  mandamus  to  compel  the  levy  and  collection  of  a  tax ;  (2)  that 
the  claimants  were  not  entitled  to  priority  of  payment  out  of  aU  taxes  raised  on  real  estate, 
and  to  an  injunction  forbidding  the  application  of  taxes  so  raised  to  any  purpose  whatever 
until  their  claims  were  satisfied;  that  they  were  not  entitled  to  such  priority  or  such  relief,  as. 
against  holders  of  bonds  subsequently  issued,  out  of  all  taxes  raised  on  real  estate.  Maenhaut 
t;.  City  of  New  Orleans,*  8  Woods,  1. 

XIII.  Ratification;  Curative  Laws. 

Summary  —  Power  to  enact  curative  laws,  %  1660. —  Curative  by  implication,  §  1661. — State  de- 
cisions; bonds  in  excess  of  statutory  limit,  §  1662. —  Pou}er  to  authorize  subscriptions, 
g  1663. —  Legislative  recognition  of  validity  of  scrip,  g  1664. —  Election  held  before  passage 
of  act,  §  1665. —  Exchange  of  bonds  for  stock,  §  1666. —  Election  not  ordered  by  proper 
officers,  §  1667. 

g  1660.  Where  the  legislature  has  power  to  authorize  a  municipality  to  subscribe  and  issue 
bonds,  it  may  also  pass  curative  laws  for  the  purpose  of  rendering  valid  bonds  which  were 
illegal  in  their  inception.  Thompson  v,  Perrine,  g§  167&-1680;  St.  Joseph  Township  v, 
Bof;ers,  gg  1674-1677;  Thomson  v.  Lee  County,  gg  1669-1672;  Campbell  v.  City  of  Kenosha, 
S  1678. 

^  1661.  A  statute  may  operate  as  s  curative  act  by  implication.  Campbell  v.  City  of 
Kenosha,  g  1673. 

g  1663.  Where  the  highest  court  of  a  state  decides  that  bonds  issued  by  a  municipality  are 
void  because  issued  in  violation  of  provisions  of  the  state  constitution,  the  supreme  court 
will  follow  such  decision.  So  it  is  held  that  where  bonds  were  issued  for  an  amount  in  excess 
of  that  allowed  by  law,  the  bonds  were  not  rendered  valid  by  a  curative  act.  Township  of 
Elmwood  v.  Marcy,  §  1668. 

g  1668.  A  municipal  corporation  cannot  legally  subscribe  for  stock  unless  authorized  by 
the  legislature.  But  the  legislature,  unless  restrained  by  the  organic  law,  may  authorize  a 
BubecriptioQ  to  the  stock  of  a  railroad  or  other  work  of  internal  improvement,  to  borrow 
money  to  pay  for  it,  and  to  lew  a  tax  to  repay  the  loan.  Thomson  v,  Lee  County,  §g  1669- 
1672. 

g  1664.  Whtire  the  legislature,  in  amending  the  charter  of  the  city,  provided  for  the  elec- 
tion of  a  railroad  commissioner,  and  made  it  his  duty  to  provide  for  the  payment  of  all  scrip 
issued  to  the  railroad  company,  this  was  held  to  be  a  recognition  of  the  validity  of  the  scrip. 
Campbell  v.  City  of  Kenosha,  g  1673. 

g  1665.  Where  an  election  is  held  before  the  passage  of  the  act  conferring  the  authority, 
And  such  act  provides  that  such  election  shall  be  sufficient,  no  objection  on  this  ground  can 
be  urged  against  the  bonds.    St.  Joseph  Township  v.  Rogers,  §g  1674-1677. 

g  1666.  A  town  bad  authority  to  subscribe  to  the  stock  of  a  railway  company,  and  to  issue 
bonds  which  were  to  be  sold  at  not  less  than  par.  It  exchanged  the  bonds  for  stock,  and  they 
passed  into  the  hands  of  a  holder  with  notice  of  that  fact.  Held,  that,  although  by  the  de- 
cisions of  the  state  courts  the  exchange  invalidated  the  bonds  in  the  hands  of  the  purchaser, 
yet  the  legislature  had  power  to  pass  a  curative  act,  and  that  a  party  purchasing  after  the 
passage  of  such  an  act  could  recover.    Thompson  v.  Perrine,  gj  167S-1682. 

g  1667.  Objection  that  the  election  for  the  purpose  of  voting  a  subscription  was  ordered  by 
the  county  court  instead  of  by  the  supervisors  cannot  be  made  against  a  bona  fide  holder, 
where  it  appears  that  the  election  and  issuing  of  the  bonds  were  regular  in  every  other  par- 
ticular, especially  after  a  ratification  by  the  county  by  the  payment  of  interest,  etc.  Supers 
▼iaors  v.  Schenck,  gg  1683-1686. 

[NOTKa.— See  gg  1637-1706.J 

TOWNSHIP  OF  ELMWOOD  v.  MARCY. 
(2  Otto,  289-299.     1875.) 

Error  to  U.  S.  Circuit  Court,  Northern  District  of  Illinois. 
Statement  of  Facfs. —  The  question  in  this  case  was  whether  there  was  law- 
ful authority  to  issue  the  bonds.    An  election  was  called  on  February  11,  1869, 
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to  be  held  on  March  16,  1869,  pursuant  to  the  charter  of  the  company.  On 
Februar}'^  16,  1869,  notice  was  given  of  another  election,  to  be  held  at  the  same 
time  and  place  as  the  first.  The  first  election  resulted  in  favor  of  a  subscrip- 
tion of  §35,000  (the  maximum  amount  permitted  by  law),  and  the  second  in 
favor  of  an  additional  subscription  of  $40,000.  Before  the  elections  were  held, 
to  wit,  on  March  9,  1869,  the  charter  of  the  road  was  amended  so  as  to  permit 
towns  through  which  the  road  might  thereafter  be  located  to  vote  a  subscrip- 
tion of  $100,000.  (The  road  was  located  in  the  town  in  question  at  the  time 
the  elections  were  called.)  After  the  elections  (April  17,  1869)  the  legislature 
passed  an  act  confirming  the  subscription  for  $40,000.  The  bonds  were  issaed 
after  the  passage  of  this  act. 

Opinion  by  Mr.  Justice  Davis. 

The  questions  arising  upon  this  record  were  elaborately  considered  in  Mar- 
shall V.  Silliman,  61  111.,  218,  and  the  doctrines  there  announced  were  recog- 
nized and  enforced  in  Wiley  v.  Silliman,  62  id.,  170.  The  last  case  involved  the 
validity  of  the  identical  bonds  in  question  here;  but  both  were,  in  all  substan- 
tial particulars,  alike.  They  were  bills  in  equity  to  enjoin  the  collection  of 
taxes  for  the  payment  of  interest,  and  the  court  decided  that  the  law  of  March 
9th  gave  no  power  to  issue  the  bonds.  The  opinion  affirms  that,  when  the  notice 
for  the  vote  was  posted,  the  charter  of  the  company  only  authorized  a  subscrip- 
tion for  $35,000;  that  the  notice  under  which  the  vote  for  the  $40,000  waa 
taken  was  a  mere  call  for  a  special  town  meeting,  signed  only  by  twelve  voters^ 
which  did  not  seek  to  follow  the  provisions  of  the  charter,  as,  indeed,  it  conld 
not,  since  the  power  under  them  was  already  exhausted,  and  that  the  proceed- 
ing was  utterly  void.  That  law  is  disposed  of  in  these  words:  "  It  is  true  that 
on  the  9th  of  March,  1869,  the  legislature  passed  another  act  authorizing  towns 
to  subscribe  $100,000;  but  a  new  notice  was  not  given.  The  charter  required 
twenty  days'  notice,  and  only  seven  intervened  between  the  passage  of  the  act 
and  the  vote." 

§  1668.  A  curative  act  cannot  validate  void  municipal  hoiids. 

It  was  insisted,  however,  that  the  curative  act  of  April  17th,  passed  after  th& 
vote  had  been  taken,  gave  validity  to  the  bonds.  On  this  ground  counsel 
placed  their  chief  reliance,  and  to  it  the  court  directed  its  principal  attention. 
The  act  was  direct  and  positive,  and  left  nothing  to  inference.  It  was  intended^ 
so  far  as  the  legislature  could  do  it,  to  make  the  bonds  binding  on  the  town- 
ship, and  collectible  in  the  same  manner  as  if  the  subscription  had  been  author- 
ized by  the  charter,  and  voted  for  in  accordance  with  its  terms.  The  court 
held  it  to  be  a  violation  of  the  fifth  section  of  the  ninth  article  of  the  consti- 
tution of  1848,  which  declares  "that  the  corporate  authorities  of  counties^ 
townships,  school  districts,  cities,  towns  and  villages,  may  be  vested  with  power 
*  to  assess  and  collect  taxes  for  corporate  purposes,  such  taxes  to  be  uniform  in 
respect  to  persons  and  property  within  the  jurisdiction  of  the  body  imposing 
the  same."  The  decision  was  placed  on  the  ground  that,  this  section  having 
been  intended  as  a  limitation  upon  the  law-making  power,  the  legislature  could 
not  grant  the  right  of  corporate  taxation  to  any  but  the  corporate  authorities, 
nor  coerce  a  municipality  to  incur  a  debt  by  the  issue  of  its  bonds.  In  the 
opinion  of  the  court  the  act  was  an  eflFort  to  do  both  these  things,  as  it  at- 
tempted to  confer  that  right  upon  persons  who  were  not  by  themselves  the 
corporate  authorities  in  the  sense  of  the  constitution,  and  to  compel  the  town 
to  issue  its  bonds  for  railroad  stock  by  declaring  a  void  proceeding  to  be  a  valid 
subscription.     Counsel  argued  that  the  act  might  be  treated  as  vesting  an  an- 
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conditional  authority  in  the  supervisors  and  town  clerk  to  issue  the  bonds,  and 
cited  President  &  Trustees  of  Town  of  Keithsburg  v.  Frick,  34:  III,  403,  which 
recognizes  that  the  legislature  can  constitutionally  bestow  upon  the  trustees  of  a 
town  the  power,  if  they  think  proper  to  exercise  it,  to  subscribe  for  stock  in  a 
railroad  company,  without  requiring  the  subject  to  be  submitted  to  a  vote  of 
the  people.  The  court,  adhering  to  the  doctrines  of  that  case,  but  distinguish- 
ing it  from  the  one  under  consideration,  and  referring  to  Lovingston  v.  Wilder, 
63  111.,  302,  as  an  authority  in  point,  said,  "  that  the  town  supervisor  and  clerk 
who  issued  the  bonds  in  controversy  do  not  represent  a  township  as  the  board 
of  trustees  represent  an  incorporated  town,  or  the  common  council  a  city.  The 
supervisor  and  town  clerk  are  but  a  part  of  the  corporation.  They  have  no 
power  of  taxation,  nor  power  of  themselves  to  bind  the  city  in  any  way." 
But,  even  if  these  two  officers  could  be  recognized  as  the  corporate  authorities, 
the  court  observed  "  that  they  cannot  be  said  to  have  voluntarily  incurred  this 
debt  in  behalf  of  the  town.  The  act  gave  them  no  discretion.  It  declared 
the  subscription  shall  be  binding  and  maybe  collected;  and  left  to  the  town 
authorities  only  the  ministerial  function  of  executing  the  behest  of  the  legis- 
lature." The  main  doctrines  of  these  cases  were  not  new,  but  had  been  settled 
by  the  repeated  adjudications  of  the  supreme  court;  and  that  learned  tribunal 
has  given  no  decision  at  variance  with  them. 

In  Harward  v.  St.  Clair  Drainage  Co.,  53  111.,  130,  the  clause  of  the  consti- 
tution under  consideration  in  Marshall  v.  Silliman  and  Wiley  v.  Silliman  was 
construed  to  be  a  limitation  upon  the  power  of  the  legislature  to  grant  the 
right  of  corporate  or  local  taxation  to  any  other  persons  than  the  corporate  or 
local  authorities  of  the  municipality  or  district  to  be  taxed.  To  the  same  effect 
are  Hessler  v.  Drainage  Co.,  53  id.,  105,  and  Lovingston  v.  Wilder,  id.,  302. 
The  People  v.  Mayor  of  Chicago,  51  id.,  17,  decides  that  the  legislature  could 
not  compel  a  municipal  corporation,  without  its  consent,  to  issue  bonds  or  incur 
a  debt  for  a  merely  corporate  purpose.  So  far  as  we  can  see,  the  only  new 
point  determined  in  the  cases  we  have  first  cited  is  that  it  is  not  competent  for 
the  legislature  to  single  out  the  supervisor  and  town  clerk,  and  confer  on  them 
powers  which  the  constitution  limits  to  the  corporate  authorities  as  an  aggre- 
gate body. 

We  are  not  called  upon  to  vindicate  the  decisions  of  the  supreme  court  of 
Illinois  in  these  cases,  or  approve  the  reasoning  by  which  it  reached  its  conclu- 
sions. If  the  questions-  before  us  had  never  been  passed  .upon  by  it,  some  of 
my  brethren  who  agree  to  this  opinion  might  take  a  different  view  of  them. 
But  are  not  these  decisions  binding  upon  us  in  the  present  controversy?  They 
adjudge  that  the  bonds  are  void,  because  the  laws  which  authorized  their  issue 
were  in  violation  of  a  peculiar  provision  of  the  constitution  of  Illinois.  We 
have  always  followed  the  highest  court  of  the  state  in  its  construction  of  its 
own  constitution  and  laws.  It  is  only  where  they  have  been  construed  differ- 
ently at  different  times,  that,  in  cases  like  this,  we  have  adopted  as  a  rule  of 
action  the  first  decision,  and  rejected  the  last.  This  has  been  done  on  the 
ground  that  rights  acquired  on  the  strength  of  the  former  decision  ought  not 
to  be  lost  by  a  change  of  opinion  in  the  court ;  but,  where  the  construction  has 
been  fixed  by  an  unbroken  series  of  decisions,  the  courts  of  the  United  States 
accept  and  apply  it  in  cases  before  them.  If  a  different  rule  were  observed,  it 
is  not  difficult  to  see  that  great  mischief  would  ensue.  There  has  been  no  con- 
flict of  judicial  opinion  in  Illinois  on  the  controlling  question  in  this  suit,  but, 
on  the  contrary,  settled  uniformity.     As  these  concurring  decisions  of  the 
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court  of  last  resort  in  that  state  are  grounded  on  the  construction  of  its  con- 
stitution and  statutes^  it  is  the  duty  of  this  court  to  conform  to  them. 

Judgm£nt  reversed^  and  new  trial  ordered. 

Justices  Strong,  Clifford  and  Swayne  dissented,  the  points  made  by  the 
former  being  that  the  act  of  April  17, 1869,  cured  all  irregularities  in  the  $4:0,000 
subscription ;  also,  that  said  act  was  constitutional  (Cooley,  Const.  Lim.,  371 ; 
St.  Joseph  Township  v,  Kogers,  16  Wall,  666;  Keithsburg  v,  Frick,  34  111.,  405; 
McMillan  v.  Lee  County,  3  la.,  817;  Marshall  v.  Silliman,  61  111.,  218;  Wiley 
V.  Silliman,  62  id.,  170,  cited  and  reviewed.) 

THOMSON  r,  LEE  COUNTY. 
(3  WaUace,  827-882.    1865.) 

Statement  of  Facts. — This  case  comes  up  on  writ  of  error  to  the  federal 
court  of  Iowa.  Lee  county,  in  that  state,  under  legislative  authority,  issued 
bonds  with  coupons  attached  in  aid  of  railroads,  etc.  Thomson  having  become 
the  owner  of  certain  coupons  brought  suit  upon  them.  All  the  material  facts 
appear  in  the  opinion  of  the  court. 

Opinion  by  Mr.  Justice  Davis. 

There  is  hardly  any  question  connected  with  the  species  of  securities  on 
which  this  suit  was  brought  that  has  not  been  discussed  and  decided  by  this 
court;  and  it  is  unnecessary  to  do  more  in  this  opinion  than  reaffirm  the  gen- 
eral doctrines  of  the  court  on  the  subject,  so  far  as  they  apply  to  the  case  in 
hand,  without  attempting  to  restate  the  reasons  which  were  given  for  oar 
decisions. 

§  1669.  A  municipal  corporation  or  county  cannot  legidate  except  hy  dele- 
gated authority. 

A  county  or  other  municipal  corporation  has  no  inherent  right  of  legislation, 
and  cannot  subscribe  for  stock  in  a  public  improvement,  unless  authorized  to  do 
so  by  the  legislature.  Such  a  corporation  acts  wholly  under  a  delegated 
authority,  and  can  exercise  no  power  which  is  not  in  express  terms,  or  by  fair 
implication,  conferred  upon  it.  But  the  legislature  of  a  state,  unless  restrained 
by  the  organic  law,  has  the  right  to  authorize  a  municipal  corpomtion  to  take 
stock  in  a  railroad  or  other  work  of  internal  improvement,  to  borrow  meney  to 
pay  for  it,  and  to  levy  a  tax  to  repay  the  loan.  And  this  authority  can  be  con- 
ferred in  such  a  manner  that  the  objects  can  be  attained,  either  with  or  with- 
out the  sanction  of  the  popular  vote. 

§  1670.  The  statutes  of  a  state  as  expounded  hy  its  highest  courts  at  the  time  a 
contract  is  made  are  the  law  of  that  contract.  Subsequent  decisions  cannot  inval- 
idate it. 

It  is  insisted  that  the  constitution  of  Iowa  did  lay  a  restraint  on  the  legis- 
lature, and  that  consequently  the  county  of  Lee  could  have  no  right,  under  the 
constitution  and  laws  of  the  state,  to  execute  and  issue  the  bonds  in  controversy. 
And  we  understand  that  the  highest  court  of  the  state  of  Iowa,  at  the  present 
time,  adopt  that  view  of  the  question ;  but  when  these  bonds  were  issued,  the 
courts  of  that  state  held  that  there  was  no  defect  of  constitutional  power,  and 
that  the  legislature  could  lawfully  authorize  municipal  corporations  to  subscribe 
to  the  capital  stock  of  railroad  companies.  If  the  bonds  in  suit  had  been  exe- 
cuted since  the  last  decision  in  Iowa,  they  would  be  controlled  by  it ;  but  the 
change  in  judicial  decision  cannot   be   allowed  to  render  invalid  contracts 
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which,  when  made,  were  held  to  be  lawful.  The  courts  of  Iowa  having,  when 
these  bonds  were  issued,  construed  their  constitution  and  laws  so  as  to  give 
them  force  and  vitality,  cannot,  by  a  subsequent  and  contrary  construction,  de- 
stroy them. 

§  1671.  It  18  competent  fo7*  a  legislature^  hy  a  svhaeqiient  law,  to  validate  an 
act  of  a  county  imperfectly  executed  under  a  power. 

But  it  is^  argued  that  when  the  county  of  Lee  voted  to  take  the  stock  for 
which  these  bonds  were  given  they  attempted  the  exercise  of  a  power  which 
had  not  been  delegated  to  them,  or  executed  it  so  defectively  that  their  pro- 
ceedings were  without  authority  of  law  and  void.  It  is  not  instructive  to  in- 
quire into  the  different  laws  of  lo^a  under  w^hich  this  power  is  claimed  to  exist^ 
because  the  legislature  of  that  state,  on  the  28th  day  of  January,  1857,  by  an 
act  of  confirmation,  legalized  the  issue  of  these  bonds.  If  the  legislature  could 
authorize  this  ratification  the  bonds  are  valid,  notwithstanding  the  submission 
of  the  question  to  the  vote  of  the  people,  or  the  manner  of  taking  the  vote 
may  have  been  informal  or  irregular.  This  act  of  confirmation,  very  soon  after 
its  passage,  underwent  an  examination  in  the  courts  of  Iowa,  and  it  was  held 
that  the  legislature  possessed  the  power  to  pass  it,  and  that  the  bonds  were 
valid  and  binding  on  the  county.  McMillen  v.  County  Judge,  6  la.,  391.  It  ia 
difficult  to  see  how  this  power  could  be  questioned  after  the  supreme  court  of 
the  state  had  decided  that  there  was  no  written  limitation  which  inhibited  the 
legislature  from  conferring  on  cities  and  counties  the  right  to  take  stock  in  a 
company  organized  to  build  a  railroad  or  other  work  of  public  improvement. 
If  the  legislature  possessed  the  power  to  authorize  the  act  to  be  done,  it  could^ 
by  a  retrospective  act,  cure  the  evils  which  existed  because  the  power  thus  con- 
ferred had  been  irregularly  executed.  The  question  with  the  legislature  was 
one  of  policy,  and  the  determination  made  by  it  was  conclusive. 

§  1672.  Coupons  detached  from  bonds  are  negotiable  paper;  and  holder  may 
sue  without  being  the  owner  of  the  bonds. 

Bonds  with  coupons,  payable  to  bearer,  are  negotiable  securities  and  pass  by 
delivery,  and,  in  fact,  have  all  the  qualities  and  incidents  of  commercial  paper. 
It  is  not  necessary  that  the  holder  of  coupons,  in  order  to  recover  on  them, 
should  own  the  bonds  from  which  they  are  detached.  The  coupons  are  drawn 
so  that  they  can  be  separated  from  the  bonds,  and,  like  the  bonds,  are  negotia- 
ble; and  the  owner  of  them  can  sue  without  the  production  of  the  bonds  to 
which  they  were  attached,  or  without  being  interested  in  them.  The  foregoing 
views  dispose  of  all  the  questions  presented  in  this  record,  and  it  is  unnecessary 
to  refer  in  detail  to  the  charge  of  the  circuit  court.  Judgment  reversed,  with 
costs,  and  the  cause  remanded  for  further  proceedings  in  conformity  to  the 
opinion  of  the  court. 

CAMPBELL  V.  CITY  OP  KENOSHA. 
(5  Wallace,  194-205.     1866.) 

Error  to  XJ.  S.  Circuit  Court,  District  of  Wisconsin. 

Opinion  by  Mr.  Justice  Davis. 

Statement  of  Facts. —  The  species  of  securities  on  which  this  suit  is  brought 
has  been  frequently  before  this  court  for  consideration,  and  there  are  very  few 
questions  connected  with  them  that  have  not  been  decided.  This  action  in- 
volves the  validity  of  the  bonds  or  scrip  issued  by  the  defendant  in  aid  of  the 

Kenosha  &  Beloit  Bailroad  Company.    In  Wisconsin  there  is  nothing  in  the 
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organic  law  restraining  the  legislature  from  conferring  on  municipal  corpora- 
tions  the  powef  to  subscribe  for  stock  in  a  railroad  or  other  work  of  public 
improvement;  and  the  highest  court  of  the  state  has  sustained  the  validity  of 
securities  given  for  such  purposes  by  towns  and  cities  benefited  by  their  con- 
struction, where  the  power  to  do  so  had  been  granted  by  the  general  assembh'. 
Clark  V.  City  of  Janesville,  10  Wis.,  136;  Bushnell  v.  City  of  Beloit,  id.,  195. 

But  it  is  insisted  the  bonds  in  controversy  were  executed  and  issued  ^without 
the  authority  of  law  previously  conferred,  and,  therefore,  the  city  of  Kenosha 
must  be  relieved  from  their  payment.  The  question  presented  is  an  important 
one;  but,  in  our  opinion,  easily  solved,  when  the  whole  legislation  on  the  subject 
is  taken  into  consideration.  On  the  22d  day  of  March,  1853,  an  act  of  the  legis- 
lature was  passed  authorizing  the  city,  if  a  majority  of  the  people  voted  for  it, 
to  issue  its  corporate  bonds,  not  exceeding  $150,000,  to  aid  in  the  construction 
of  the  Kenosha  &  Beloit  Railroad,  and  to  levy  taxes  to  pay  for  them ;  and  pro- 
vision was  made  that  the  railroad  company  should  secure  the  city,  by  a  lien  on 
its  property,  when  the  bonds  were  executed  and  delivered  to  them.  This  law 
conferred  full  power  on  the  city  to  contract  an  indebtedness  (limited  in  amount) 
for  tlie  promotion  of  a  work  of  internal  improvement  of  common  benefit  to 
all  its  inhabitants.  A  majority  of  the  people  did  vote  to  extend  the  required 
aid,  and  the  city  issued  its  obligations  and  delivered  them  to  the  company, 
taking  in  exchange  certificates  of  stock  and  indemnity  against  loss.  All  parties 
rested  in  the  belief  that  these  proceedings  were  according  to  law,  and  the  se- 
curities were  negotiated  in  good  faith,  and  the  city  received  the  benefit  of  tbem. 
So  far  as  the  corporate  authorities  could  ratify  them,  they  have  done  it  by  a 
series  of  unmistakable  acts, —  by  voting  to  levy  taxes ;  redeeming  a  portion  of  the 
securities  first  issued,  and  exchanging  the  residue  for  new  ones ;  issuing  scrip 
in  settlement  of  unpaid  interest,  and  selling  the  securities  received  from  the 
company  by  way  of  indemnity.  The- city  also,  in  pursuance  of  an  express  act 
of  the  legislature,  evidently  passed  to  protect  the  very  interests  created  by  the 
subscription  to  the  capital  stock  of  the  road,  elected  a  commissioner  to  repre- 
sent it  in  the  meeting  of  the  board  of  directors,  vote  its  shares  of  stock,  and 
exercise  a  general  oversight  over  its*affairs  in  connection  with  the  road. 

But  it  is  insisted  that  the  holders  of  these  bonds  or  scrip  (which  is  the  form 
the  securities  assumed)  cannot  recover,  because  the  common  council,  in  sub- 
mitting to  the  legal  voters  the  question  of  whether  a  tax  of  $150,000  should 
be  levied  and  collected  to  aid  the  Kenosha  &  Beloit  Kailroad,  declared,  by 
ordinance,  that  the  question  was  submitted  in  accordance  with  the  provisions 
of  section  8  of  "  An  act  to  amend  the  charter  of  the  city,"  approved  March 
23,  1853,  and  section  44  of  "An  act  to  incorporate  the  city,"  approved  Feb- 
ruary 8,  1850.  It  is  unnecessary  to  notice  the  latter  named  section,  as  the  con- 
sideration of  the  first  one  is  alone  material  to  the  subject  of  this  inquiry. 
Section  8  of  the  amended  charter  authorizes  the  city  council  of  Kenosha  to 
levy  and  collect  special  taxes  to  any  amount,  and  for  any  purpose,  which  may 
be  considered  essential  to  promote  or  secure  the  common  interest  of  the  city ; 
and  it  is  contended  that  it  is  in  conflict  with  the  third  section  of  the  eleventh 
article  of  the  Wisconsin  constitution,  and  that  the  proceedings  of  the  common 
council  under  it  cannot  be  sustained.  The  Wisconsin  constitution  provides 
that  the  legislature,  in  organizing  municipal  corporations,  shall  restrict  their 
power  to  tax,  assess,  borrow  money,  contract  debts  and  loan  their  credit.  The 
provision  was  a  wise  one,  and  has  undoubtedly  tended  to  prevent  abuses  on 
the  part  of  incorporated  cities  and  villages  in  levying  taxes  and  raising  money. 
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The  supreme  court  of  the  state,  in  the  interpretation  of  the  foregoing  pro- 
vision of  the  constitution  (Foster  v.  City  of  Kenosha,  12  Wis.,  616),  has 
declared  that  the  legislature  could  not  confer. on  a  municipal  corporation  unlim- 
ited power  to  levy  taxes  and  raise  money  beyond  what  was  proper  for  purely 
municipal  purposes;  and  as  this  was  attempted  to  be  done  in  section  8  of  the  ' 
amended  charter  of  the  city  of  Kenosha,  that  the  taxes  levied  under  it,  to  aid 
the  Kenosha  &  Beloit  Railroad,  were  unauthorized,  and  the  city  authorities 
could  be  restrained  from  collecting  them  at  the  instance  of  a  party  interested. 
This  is  the  extent  of  the  decision.  The  learned  court  expressly  declined  to 
decide  whether  the  scrip  issued  by  the  common  council  to  aid  the  road  was 
valid  or  not.  In  fact,  the  whole  decision  is  based  on  the  unconstitutionality  of 
section  8,  above  referred  to,  which,  as  it  purported  to  confer  upon  the  city  un- 
limited powers  to  levy  taxes  and  borrow  money,  was  in  violation  of  the  con- 
stitution of  the  state.  The  court  say  that  ^'  the  suit  was  by  Foster  in  his  own 
behalf,  and  in  behalf  of  other  land  owners,  to  restrain  the  city  of  Kenosha 
from  collecting  a  special  tax  of  $18,625,  levied  by  the  city  upon  the  real  estate 
therein  situated,  for  the  purpose  of  paying  a  debt  originally  contracted  by  the 
stock  subscriptions  of  the  city  to  the  Kenosha  &  Beloit  Railroad  Company." 
This  is  all  that  appears  in  the  report  of  the  case  as  to  the  character  of  the 
suit.  It  is  apparent  that  the  special  act  of  the  legislature  authorizing  the  sub- 
scription, and  the  further  amendment  to  the  charter  of  the  city  substantially 
ratifying  it,  were  not  before  the  court.  They  are  not  referred  to  in  the  opin- 
ion of  the  court,  and  the  fair  presumption  is  that  they  were  not  referred  to  in 
the  pleadings,  as  the  purpose  which  the  complainant  bad  in  view  did  not  require 
that  they  should  be.  We  are,  therefore,  unembarrassed  by  any  adverse  de- 
cision upon  the  character  of  the  securities  in  suit,  and  the  question  of  their 
validity  is  an  open  one  for  discussion  and  decision. 

It  is  manifest  that  the  common  council  of  Kenosha  did  not  attempt  the 
exercise  of  the  unlimited  power  to  raise  money  conferred  on  them,  because 
tbey  limited  the  amount  to  be  raised  to  the  exact  sum  which  the  legislature, 
by  an  express  act,  authorized.  Under  the  provisions  of  this  act,  ample  power 
was  given  to  accomplish  the  object  which  the  city  had  in  view  —  aiding  to 
build  a  railroad  which  would  bring  trade  and  travel  to  it.  By  the  very  terms 
of  this  act,  the  subscription  of  $150,000  could  be  made,  and  taxes  levied  to  pay 
for  it,  if  the  people  voted  in  favor  of  it.  It  is  conceded,  if  the  submission  had 
been  in  words  under  the  special  act,  instead  of  the  amended  charter,  all  contro- 
versy would  be  at  an  end.  It  is  argued,  notwithstanding  there  was  complete 
authority  tp  raise  the  money,  and  levy  the  taxes  under  a  valid  law,  yet,  as  the 
common  council,  in  taking  the  vote,  named  a  provision  of  their  charter  which 
is  invalid,  that  therefore  not  only  the  payment  of  the  tax  can  be  avoided,  but 
also  the  payment  of  the  scrip.  Whether  this  position  is  well  taken  or  not  the 
necessities  of  the  case  do  not  require  to  bo  decided,  for,  in  our  opinion,  subse- 
quent legislation  has  cured  all  antecedent  irregularities. 

§  1673.  Statute  constmed  to  be  a  curative  act,  and  held  effectual  to  validate 
city  hond^. 

In  1857,  after  the  scrip  had  been  issued  to  the  railroad  company,  under  the 
proceedings  of  the  common  council,  the  legislature  passed  a  revised  charter  for 
the  city.  Among  other  things,  provision  was  made  for  the  election  of  a  rail- 
road commissioner,  annually,  as  a  city  ofiQcer.  There  had  been  previous  legis- 
lation in  relation  to  this  officer,  but  his  duties  and  powers  by  the  revised  charter 
were  much  enlarged.  He  was  constituted,  ex-officio^  a  member  of  the  board  of 
Vol.  IV  — 53  838 


81678,  BONDS —  CORPORATE  SECURITIES. 

directors  of  the  Kenosha  &  Beloit  Railroad,  with  power  of  voting  as  an  indi^ 
vidual  stockholder,  and,  in  addition,  was  required  to  receive  from  the  city 
treasurer  all  moneys  which  w^ere  paid  on  account  of  the  tax  for  the  road,  and 
commanded  to  redeem  all  scrip  which  had  been  issued  to  the  company  as  the^ 
same  became  due,  making  such  provision  for  it,  or  recommending  such  meas- 
ures to  the  common  council  as  he  should  deem  necessary  for  the  benefit  of  the 
tax-payers  of  the  city.  This  is  not  in  terms  a  curative  act,  but  it  has  that 
effect  by  fair  implication.  It  is  not  doubted  the  legislature  could,  by  a  direct 
act  of  confirmation,  legalize  the  issue  of  this  scrip,  notwithstanding  the  sub- 
mission of  the  question  to  the  vote  of  the  people  was  under  the  wrong  law^ 
If  by  a  direct  act,  equally  in  any  other  way,  if  the  intention  of  the  legislature 
to  legalize tilearly  appears.  It  is  conceded  the  legislature  had  the  right  to  au- 
thorize the  city  of  Eenosha  to  take  stock  in  a  railroad,  issue  bonds  to  pay  for 
it,  and  provide  for  their  redemption  by  the  levy  and  collection  of  a  tax.  It 
did  authorize  these  things  to  be  done,  if  the  people  approved  them;  but  as  their 
sanction  was  obtained  in  the  wrong  way,  thereby  involving  the  legality  of  their 
proceedings,  good  faith  and  sound  policy  required,  at  the  hands  of  the  legisla- 
ture, a  full  legislative  recognition  of  the  legality  of  the  subscription  and  the 
issue  of  the  scrip.  This  was  done  by  the  provisions  of  the  revised  charter  of 
1857. 

Of  such  importance  did  the  legislature  consider  the  interests  of  Kenosha  in 
the  railroad  to  Beloit,  that  a  commissioner  of  the  dignity  of  a  city  officer  was 
deemed  necessary  to  look  to  them.  And  that  the  legislature  intended  to  ratify 
the  proceedings  of  the  common  council,  which  resulted  in  the  subscription  of 
stock  to  the  railroad,  and  issue  of  scrip,  is  very  clear,  else  why  was  the  com- 
missioner directed  to  provide  for  the  payment  of  the  scrip  as  it  matured  ?  The 
words  of  the  law  are  imperative.  The  commissioner  shaU  redeem  the  scrip. 
Surely  the  legislature  would  not  command  this  to  be  done  unless  it  intended 
to  recognize  the  validity  of  the  scrip.  "  To  redeem  all  scrip  which  had  been 
issued  to  said  railroad  company  as  the  same  became  due"  —  the  very  words  of 
the  law  —  can  mean  nothing  else  than  that  such  issue  of  scrip  had  received 
legislative  sanction,  and,  in  the  opinion  of  the  law-makers,  ought  to  be  paid. 
If  this  is  so,  the  ratification  of  the  disputed  proceedings  of  the  common  council 
is  as  complete  as  if  they  had  been  particularly  named,  and  their  issue  of  scrip 
is  relieved  from  all  taint  of  illegality. 

After  the  revised  charter  was  given  to  the  city,  the  common  council,  at  dif- 
ferent times,  and  in  various  ways,  recognized  the  validity  of  the  scrip,  and 
finally,  in  June,  1859,  settled  with  some  of  the  holders  of  it,  who  wpre  willing 
to  extend  the  time  for  payment  —  taking  up  the  old  securities  and  issuing  new. 
This  suit  is  brought  upon  the  scrip  received  on  that  settlement,  and  we  think 
the  learned  court  below  erred  in  excluding  it  from  the  jury. 

The  judgment  of  the  circuit  court  is  reversed,  with  costs,  and  the  cause  is 
remanded  to  the  court  below,  with  instructions  to  issue  a  venire  de  novo, 

ST.  JOSEPH  TOWNSHIP  v.  ROGERS. 
(16  WaUace,  644r-667.    1872.) 

Error  to  U.  S.  Circuit  Court,  Southern  District  of  Illinois. 
Opinion  by  Mr.  Justice  Clifford. 

Statement  of  Facts. —  Bonds,  payable  to  bearer,  issued  by  a  municipal  cor- 
poration to  aid  in  the  construction  of  a  railroad,  if  issued  in  pursuance  of  a 
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power  conferred  by  the  legislature,  are  valid  commercial  instruments ;  but  if 
issued  by  such  a  corporation  which  possessed  no  power  from  the  legislature  to- 
grant  such  aid,  they  are  invalid,  even  in  the  hands  of  innocent  holders.  Such 
a  power  is  frequently  conferred  to  be  exercised  in  a  special  manner,  or  subject 
to  certain  regulations,  conditions  or  qualifications;  but  if  it  appears  that  the 
bonds  issued  show  by  their  recitals  that  the  power  was  exercised  in  the  manner 
required  by  the  legislature,  and  that  the  bonds  were  issued  in  conformity  with 
those  regulations  and  pursuant  to  those  conditions  and  qualifications,  proof  that 
any,  or  all,  of  those  recitals  are  incorrect  will  not  constitute  a  defense  to  the 
corporation  in  a  suit  on  the  bonds  or  coupons,  if  it  appears  that  it  was  the  sole 
province  of  the  municipal  officers  who  executed  the  bonds  to  decide  whether 
or  not  there  had  been  an  antecedent  compliance  with  the  regulation,  condition 
or  qualification  which  it  is  alleged  was  not  fulfilled. 

On  the  2Sth  of  February,  1867,  the  legislature  amended  the  articles  of  asso- 
ciation of  the  Danville,  Urbana,  Bloomington  &  Pekin  Kailroad  Company,  and 
enacted  that  any  incorporated  town  or  township,  in  counties  acting  under  the 
township  organization  law,  along  the  route  of  said  railroad,  may  subscribe  to 
the  capital  stock  of  said  company  in  any  sum  not  exceeding  $260,000.  2  Pri- 
vate Laws  1867,  761.  No  such  subscription,  however,  it  was  enacted,  shall  be 
made  until  the  question  has  been  submitted  to  the  legal  voters  of  such  town  or 
township  in  which  the  subscription  is  proposed  to  be  made.  Eegulations  are 
also  enacted  for  taking  the  ^  sense  of  the  legal  voters  upon  such  a  proposition, 
which  provide  that  the  clerk  of  the  town  or  township,  upon  the  presentation 
to  him  of  a  petition  stating  the  andount  proposed  to  be  subscribed,  signed  by  at 
least  ten  citizens  who  are  legal  voters  and  tax-payers  therein,  shall  post  up  no- 
tices in  at  least  three  public  places  in  the  municipality,  not  less  than  thirty 
days  before  the  day  of  holding  such  election,  notifying  the  legal  voters  thereof 
to  meet  at  the  usual  place  of  holding  elections,  or  some  other  convenient  place 
named  in  the  notice,  for  the  purpose  of  voting  for  or  against  such  subscription. 
Prior  to  the  passage  of  that  act,  however,  an  election  was  held  in  that  township 
to  determine  whether  the  municipality  would  subscribe  $25,000  to  the  capital 
stock  of  that  railroad  company,  and  the  proofs  show  that  a  majority  of  all  the 
legal  voters  of  the  township  voting  at  the  election  voted  for  the  subscription  — 
sixty-two  votes  being  cast  in  favor  of  the  subscription  and  seventeen  against 
the  proposition.  Pursuant  to  the  vote  at  that  election  the  supervisor  of  the 
township  subscribed,  in  the  name  of  the  municipality,  $25,000  to  the  capital 
stock  of  that  railroad  company,  and  executed,  in  the  name  of  the  township, 
the  bonds  held  by  the  plaintiff,  bearing  interest  at  ten  per  cent,  per  annum, 
payable  in  ten  years  from  date,  which  bonds  were  signed  by  the  party  issuing 
the  same  as  such  supervisor,  and  were  attested  by  the  clerk  of  the  township. 

Objection  is  made  to  the  preliminary  proceedings  because  the  election  approv- 
ing the  subscription  was  held  before  the  act  was  passed  giving  such  authority 
to  such  municipalities,  but  two  answers  are  made  to  that  objection,  either  of 
which  is  decisive : 

1.  By  the  act  conferring  that  authority  it  is  provided  that  where  elections 
may  have  already  been  held,  and  a  majority  of  the  legal  voters  of  the  town- 
ship were  in  favor  of  a  subscription  to  said  railroad,  then  and  in  that  case  no 
other  election  need  be  had,  and  the  amount  so  voted  for  shall  be  subscribed  as 
in  the  act  is  provided ;  and  the  provision  is  that  such  elections  are  legal  and 
valid  as  if  the  act  had  been  in  force  at  the  time  thereof,  and  that  all  the  pro- 
visions had  been  fulfilled.     2  Private  Laws  (1867),  762. 
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2.  Because  the  legislature  passed  a  subsequent  act  declaring  such  subscrip- 
tions legal  and  obligatory.  Some  of  the  township  oflBcers,  it  seems,  failed  to 
keep  a  full  and  perfect  record  of  elections  called  and  held  to  authorize  such  sub- 
scriptions, and  that  the  clerks  of  the  townships  failed  in  some  instances  to  file 
the  necessary  certificate  with  the  county  clerk,  as  required  by  the  fifteenth  sec- 
tion of  the  prior  act.  Omissions  and  defects  of  the  kind  becoming  known,  the 
legislature,  on  the  25th  of  February,  1 869,  enacted  that  where  such  informali- 
ties and  neglect  may  have  occurred  and  bonds  hare  been  issued,  or  may  here- 
after be  issued,  to  aid  in  the  construction  of  said  railroad,  that  no  such  neglect 
or  omission  shall  in  any  way  invalidate  or  impair  the  collection  of  said  bonds, 
principal  or  interest,  as  they  may  respectively  fall  due,  and  that  all  assessments 
that  are  now  made  for  the  payment  of  the  principal  or  interest  are  hereby 
legalized,  and  the  township  collectors  and  county  treasurers  are  hereby  author- 
ized and  empowered  to  enforce  the  collection  and  payment  of  said  tax  as  is  now 
provided  by  law  for  the  collection  of  all  other  taxes.  Bonds  to  the  amount  of 
the  subscription  were  accordingly  issued,  bearing  date  October  1,  1867,  signed 
by  the  supervisor  and  countersigned  by  the  clerk,  and  each  bond  contains  the 
recital  that  it  is  issued  under  and  by  virtue  of  the  aforesaid  law  of  the  state, 
entitled  an  act  to  amend  the  articles  of  association  of  the  said  railroad  company, 
and  to  extend  the  powers  of  and  confer  a  charter  upon  the  same,  and  in  accord- 
ance with  the  vote  of  the  electors  of  said  township  at  the  special  election  held 
August  14:,  1866,  pursuant  to  said  act,  and  pledges  the  faith  of  the  township 
for  the  payment  of  the  said  principal  sum  and  interest  as  stipulated  in  the 
instruipent. 

Evidence  was  introduced  by  the  defendants  showing  that  there  is  no  record 
of  the  supposed  election,  when  it  is  alleged  that  the  question  of  the  proposed 
subscription  was  submitted  to  the  legal,  voters  of  the  township,  and  that  no 
such  certificate  as  that  required  by  the  act  conferring  the  authority  to  subscribe 
for  the  stock  of  the  said  company  is  on  file  in  the  office  of  the  county  clerk, 
but  the  plaintiff  proved  that  the  alleged  meeting  was  notified,  called  and  held, 
and  that  sixty-two  votes  were  given  in  favor  of  the  subscription  and  seventeen 
against  it,  as  announced  at  the  election.  Two  instructions  were  given  by  the 
court  to  the  jury,  to  which  the  defendants  excepted :  (1)  That  the  election  held 
as  described  in  the  evidence  was  validated  by  the  act  of  the  28th  of  February, 
1867,  so  as  to  authorize  the  defendants  to  subscribe  for  the  stock  of  the  railroad 
company  and  to  issue  the  bonds  in  question,  and  that  the  bonds  having  been 
issued  for  the  stock  subscribed,  are  binding  on  the  defendants  in  the  hands  of  a 
honafide  holder.  (2)  That  the  recitals  in  the  bonds  estop  the  defendants  from 
denying  the  fact  of  a  valid  election  as  against  a  bona  fide  holder  of  the  bonds 
or  coupons  thereto  annexed.  Under  the  instructions  of  the  court  the  jury  re- 
turned a  verdict  for  the  plaintiff,  and  the  court  rendered  judgment  on  the  verdict 

§  16741.  Laws  authorizing  municipal  corporations  to  subscribe  for  stock  in 
railroad  companies^  and  to  issus  bonds  tb  aid  in  the  construction  of  railroadsy  are 
not  unconstitutional. 

Eepeated  decisions  of  the  state  courts  have  established  the  rule  that  the 
legislature  has  the  constitutional  right  to  authorize  municipal  corporations  to 
subscribe  for  the  stock  of  a  railroad  company,  and  to  issue  their  bonds  to  aid  in 
the  construction  of  such  an  intended  improvement;  that  the  supervisors  of  the 
municipality  have  the  power,  in  case  such  a  subscription  is  authorized,  to  sub- 
scribe for  the  stock  of  the  railroad  company,  and  to  call  an  election  to  ascer- 
tain the  will  of  the  legal  voters  in  that  behalf.    Prettyman  v.  Supervisors,  19  III., 
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406;  Eobertson  v,  Eockford,  21  id.,  451;  Perkins  v.  Lewis,  24  id.,  208;  John- 
son V.  Stark  Co.,  id.,  85 ;  Keithsburg  v,  Frick,  34  id.,  405 ;  Commissioners  v. 
Nichols,  14  Ohio  St.,  260.  Such  corporations  are  created  by  the  legislature,  and 
they  derive  all  their  powers  from  the  source  of  their  creation,  and  thosa  powers 
are  at  all  times  subject  to  the  control  of  the  legislature.  Everywhere  the  con- 
struction and  repair  of  highways  within  their  limits  are  regarded  as  among  the 
usual  purposes  of  their  creation,  and  the  expenses  of  accomplishing  those  ob- 
jects are  among  their  usual  and  ordinary  burdens.  Railways  also,  as  matter  of 
usage  founded  on  experience,  are  so  far  considered  by  the  courts  as  in  the 
nature  of  improved  highways  and  as  indispensable  to  the  public  interest  and 
the  successful  pursuit,  even  of  local  business,  that  the  legislature  may  authorize 
the  towns  and  counties  of  a  state  thorough  which  the  railway  passes,  to  borro^v 
money,  issue  their  bonds,  subscribe  for  the  stock  of  the  company,  or  purchase 
the  same  to  aid  the  railway  company  in  constructing  or  completing  such  a 
public  improvement.  Legislation  of  the  kind  may  be  prohibited  by  a  state  con- 
stitution; but  it  is  settled  everywhere  that  such  an  act  is  not  in  contravention 
of  any  implied  limitation  of  the  power  of  a  state  to  pass  laws  to  promote  the 
usual  purposes  of  municipal  corporations.  Rogers  v.  Burlington,  3  Wall.,  663 
(§§  837-841,  8uj)ra);  Freeport  v.  Supervisors,  41  111.,  495;  Butler  v.  Dunham, 
27  id.,  474. 

§  1675.  Defective  subscriptions  by  municipal  corporations^  for  stock  in  rail- 
road  companies^  may  be  ratified  by  subsequent  legislation. 

Argument  to  show  that  defective  subscriptions  of  the  kind  may  in  all  cases 
be  ratified  where  the  legislature  could  have  originally  conferred  the  power  is 
certainly  unnecessary,  as  the  question  is  authoritatively  settled  by  the  decisions 
of  the  supreme  court  of  the  state,  and  of  this  court,  in  repeated  instances. 
Cowgill  i).  Long,  15  III.,  203;  Keithsburg  v.  Frick,  34  id.,  405;  Thomson  v. 
Lee  County,  3  Wall.,  327  (§§  1669-72,  supra)]  The  City  v.  Lamson,  9  id.,  477 
(§§  1730-34,  infra)]  Watson  v.  Mercer,  8  Pet.,  Ill;  Bissell  v.  Jefferson vi lie,  24 
How.,  295  (§§  1449-50,  supra).  Suppose  that  is  so,  still  it  is  insisted  by  the 
defendants  that  the  election  held  to  ascertain  whether  the  legal  voters  of  the 
township  would  authorize  the  subscription  was  irregular  and  a  nullity :  (1)  Be- 
cause a  majority  of  the  legal  voters  of  the  township  did  not  vote  at  the  meet- 
ing notified  and  held  for  that  purpose.  (2)  Becau3e  the  meeting  was  notified 
and  held  before  the  act  was  passed  providing  for  such  an  election. 

§  1676.  ^^  A  majority  of  the  legal  voters  of  a  township^^  means  a  majority  of 
those  vothig,  • 

'Responsive  to  the  first  objection,  it  is  insisted  by  the  plaintiff  that  the  legis- 
lature, in  adopting  the  phrase  "a  majority  of  the  legal  voters  of  the  township," 
intended  to  require  only  a  majority  of  the  legal  voters  of  the  township  voting 
at  the  election  notified  and  held  to  ascertain  whether  the  proposition  to  sub- 
scribe for  the  stock  of  the  company  should  be  adopted  or  rejected,  and  the 
court  is  of  the  opinion  that  such  is  the  true  meaning  of  the  enactment,  as  the 
question  would  necessarily  be  determined  by  a  count  of  ballots.  People  v. 
Warfield,  20  III.,  163;  People  v.  Garner,  47  id.,  246;  People  v.  Wiant,  48  id., 
263;  Railroad  v.  Davidson  County,  1  Sneed,  692;  Angell  &  Ames  on  Corp., 
9th  ed.,  §§  499,  500;  Bridgeport  v.  Railroad,  15  Conn.,  475;  Talbot  v.  Dent,  9 
B.  Mon.,  526;  State  v.  The  Mayor,  37  Mo.,  272.  Tested  by  these  considera- 
tions, it  is  clear  that  an  election  was  held  within  the  meaning  of  the  act  of  the 
legislature,  and  that  a  majority  of  the  legal  voters  of  the  township  did  vote  in 

favor  of  the  subscription,  as  the  proofs  show  that  a  meeting  was  called  and 
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held,  and  that  the  majority  of  the  legal  voters  voting  at  the  meeting  voted  ia 
favor  of  the  proposition. 

SuflBcient  has  already  been  remarked  to  show  that  the  second  objection  can- 
not avail  the  defendants,  as  the  same  act  provided  to  the  effect  that  if  the  elec- 
tion had  already  been  held  and  a  majority  of  the  legal  voters  had  voted  in 
favor  of  the  sutecription,  no  other  election  need  be  held,  and  that  the  amount 
so  voted  shall  be  subscribed,  as  provided  in  the  same  act.  Mistakes  and  irregu- 
larities are  of  frequent  occurrence  in  municipal  elections,  and  the  state  legisla- 
tures have  often  had  occasion  to  pass  laws  to  obviate  such  difficulties.  Sucli 
laws,  when  they  do  not  impair  any  contract  or  injuriously  affect  the  rights  of 
third  persons,  are  never  regarded  as  objectionable,  and  certainly  are  within  the 
competency  of  the  legislative  authority.  Even  if  the  legislature  may  by  a  sub- 
sequent act  validate  and  confirm  previous  acts  of  a  municipal  corporation, 
otherwise  invalid,  still  the  defendants  insist  that  a  prior  legislative  act  will  not 
have  any  such  effect,  which  cannot  be  admitted,  as  it  would  be  competent  for 
the  legislature  to  authorize  a  municipal  corporation  to  make  such  a  subscription 
without  requiring  any  such  preliminary  election. 

§  1677.  An  dct  construed  to  cure  mistakes  and  irregularities  in  the  issue  of 
tovmship  bonds. 

Concede,  however,  that  a  prior  act  is  insufficient  to  dispense  with  the  pre- 
liminary election,  still  the  concession  cannot  benefit  the  defendants,  as  it  is 
clear  that  the  subsequent  act  entirely  obviates  all  the  mistakes  and  irregular- 
ities in  the  prior  proceedings,  as  it  provides  that  where  such  informalities  and 
neglect  may  have  occurred,  and  bonds  have  been  issued,  or  may  hereafter  be 
issued,  to  aid  in  the  construction  of  said  railroad,  no  such  neglect  or  omissioa 
on  the  part  of  township  officers  shall  in  any  way  invalidate  or  impair  the  col- 
lection of  said  bonds,  principal  or  interest,  as  they  may  respectively  fall  due. 
3  Private  Laws  (1869),  274;  Thomson  v.  Lee  County,  3  Wall.,  327  (§§  1669-72, 
supra) \  Gelpcke  v,  Dubuque,  1  id.,  220;  People  v.  Mitchell,  35  K.  Y.,  551. 
Authorities  to  support  that  proposition  are  hardly  necessary,  but  another  an- 
swer may  be  given  to  the  objection  quite  as  satisfactory  as  either  of  the  others, 
which  is  that  the  fourteenth  section  of  the  act  makes  it  the  duty  of  the  super- 
visor who  executed  the  bonds  to  determine  the  question  whether  an  election 
was  held,  and  whether  a  majority  of  the  votes  cast  were  in  favor  of  the  sub- 
scription ;  and  inasmuch  as  he  passed  upon  that  question  and  subscribed  for  the 
stock  and  subsequently  executed  and  delivered  the  bonds,  it  is  clearly  too  late 
to  question  their  validity  where  it  appears,  as  in  this  case,  that  they  are  in  the 
hands  of  an  innocent  holder.  Private  Laws  (1867),  762;  Com'rs  of  Kn^x 
County  V.  Aspinwall,  21  IIow.,  544  (§§  1413-18,  «w/?r«).  Non-compliance  with 
one  of  the  conditions  was  clearly  shown  in  that  case,  as  the  notices  of  the  elec- 
tion as  required  by  law  had  not  been  given  in  any  form,  but  the  decision  was 
that  the  question  as  to  the  sufficiency  of  the  notice  and  the  ascertainment  of 
the  fact  whether  the  majority  of  the  votes  had  been  cast  in  favor  of  the  sub- 
scription was  necessarily  left  to  the  inquiry  and  judgment  of  the  county  board, 
as  no  other  tribunal  was  provided  for  the  purpose;  and  the  court  held  that  after 
the  authority  had  been  executed,  the  bonds  issued,  and  they  had  passed  into 
the  hands  of  innocent  holders,  it  was  too  late,  even  in  a  direct  proceeding,  to 
call  the  power  in  question,  and  that  it  was  beyond  all  doubt  too  late  to  call  tho 
power  in  question  to  the  prejudice  of  a  bona  fide  holder  of  the  bonds  in  a  col- 
lateral way,  which  is  attempted  to  be  done  in  the  case  before  the  court.  Super- 
visors V.  Schenck,  5  Wall,  783  (§§  1683-86,  infra). 
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Exactly  the  same  principles  were  applied  in  the  case  of  Eoyal  British  Bank 
47.'Turquand,  5  Ell.  &  Bl.,  259,  in  which  the  opinion  was  given  by  the  chief  jus- 
tice. He  said  the  bond  sued  upon  in  the  case  is  allowed  to  be  under  the  seal 
of  the  company  and  to  be  their  deed;  consequently  a,p7*ima  facie  case  is  made 
ior  the  plaintiff,  as  the  defendants  having  executed  the  bond  have  no  defense 
binder  the  plea  of  non  est/actum^  and  consequently  the  onics  is  cast  upon  them 
of  showing  that  the  bond  is  unlawful  and  void.  No  illegality  appears  on  the 
face  of  the  bond  or  condition,  which  shows  that  tlie  plea,  in  order  that  it  may 
be  supported,  must  allege  facts  to  establish  illegality,  but  the  plea  makes  no 
•charge  of  fraud  against  the  plaintiff  and  states  no  facts  from  which  fraud  may 
be  inferred.  Want  of  authority  to  execute  the  bond,  it  was  conceded,  would 
be  an  answer  to  the  action ;  but  it  was  denied  that  a  mere  excess  of  authority 
by  the  directors  would  have  that  effect,  unless  it  appeared  that  the  plaintiff  had 
knowledge  of  that  fact,  as  the  presumption  would  be,  from  what  appeared  on 
the  face  of  the  bond,  that  it  was  issued  by  lawful  authority;  and  the  court  held 
that  the  plaintiff  was  entitled  to  recover,  as  he  had  advanced  his  money  in 
good  faith  for  the  use  of  the  company,  giving  credit  to  the  representations  of 
the  directors  that  they  had  authority  to  execute  the  instrument.  Dissatisfied 
with  the  judgment  the  defendant  brought  a  writ  of  error  in  the  exchequer 
chamber,  where  the  case  was  reargued,  but  the  court  of  errors  unanimously 
aflSrmed  the  judgment.     Same  Case,  6  Ell.  &  Bl.,  331. 

Viewed  in  any  reasonable  light,  the  court  is  of  the  opinion  that  the  plaintiff 

is  an  innocent  holder  for  value,  and  that  the  loss,  even  if  the  supervisor  failed  in 

his  duty  to  his  constituents,  cannot  be  cast  upon  the  bona  jidc  creditors  of  the 

township.    Maclae  v.  Sutherland,  25  Eng.  L.  &  Eq.,  114. 

Judgment  afftrmed. 
Justices  Milleb  and  Field  did  not  sit  in  the  case. 

THOMPSON  V.  PERRINE, 
(18  Otto,  806-820.     1880.) 

Ebhob  to  U.  S.  Circuit  Court,  Southern  District  of  Xew  York. 

Statement  of  Facts. —  Perrine  brought  suit  against  the  town  of  Thompson, 
in  Sullivan  county,  New  York,  on  the  coupons  of  certain  bonds  issued  by  the 
•county  commissioners  in  the  name  of  the  township  of  Thompson.  Plaintiff 
bad  bought  from  Gulick  &  Van  Kleeck,  for  cash,  July  20,  1875.  The  bonds 
were  issued  under  an  act  of  the  legislature  authorizing  certain  towns  to  take 
stock  in  a  railroad  and  issue  and  sell  bonds  at  par  to  pay  for  such  stock  This 
^ct  was  passed  in  1S69,  and  soon  after  that  time  the  entire  issue  of  bonds  were 
delivered  to  the  railroad  company.  The  company  disposed  of  them  for  less 
than  par  to  various  parties,  from  one  of  whom  Gulick  &  Van  Kleeck  bought 
the  bonds  which  they  sold  to  plaintiff  and  on  which  this  suit  is  brought.  In 
April,  1S71,  the  legislature  of  Kew  York  passed  an  act  to  legalize  and  confirm 
the  acts  of  the  commissioners  and  to  ^^  legalize  and  confirm  all  bonds  .  .  . 
now  held  or  owned  by  hona  Jide  purchasers."  There  was  judgment  for  the 
plaintiff. 

g  1678*  An  exchange  of  londs  for  stock  is  in  violation  of  a  statute  forbidding 
ihe  bonds  to  be  disposed  of  for  less  ihanjjar. 

Opinion  by  Mb.  Justice  IIarlan. 

Although  the  act  of  18G8  required  all  bonds  issued  under  its  authority  to  be 
disposed  of  for  not  less  than  par,  and  their  proceeds  invested  in  the  stock  of  the 
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company,  the  commissioners  exchanged  those  issued  by  the  town  of  Thompson 
directly  with  the  railroad  company  for  an  equal  amount  of  the  latter's  stock. 
This  was  in  violation  of  the  statute  as  construed  by  the  court  of  appeals  of  New- 
York  in  several  cases  to  which  we  had  occasion  to  refer  in  Scipio  v.  Wright,  101 
U,  S.,  665  (g§  1041-43,  m^a).  "We  there  held  —  followrng  the  decisions  of  the 
state  court,  some  of  which  were  made  long  prior  to  the  passage  of  the  particular 
enactment  now  under  examination  —  that  a  purchaser  of  town  bonds,  having 
notice  that  they  were  exchanged  for  stock  in  a  railroad  company,  in  violation 
of  a  statute  similar  to  that  of  1863,  was  not  a  honajide  holder,  and  could  not 
enforce  the  payment  of  them.  We  perceive  no  reason  to  qualify  that  rulings 
and  therefore  proceed  to  the  consideration  of  other  questions  not  embraced  by 
it.  It  is  apparent,  upon  the  face  of  the  act  of  1871,  that  the  legislature  was 
advised  of  the  fact  that  the  commissioners  had  departed  from  the  statute  of 
1868  in  exchanging  the  bonds  for  stock  in  the  railroad  company.  And  its 
manifest  intention  was  not  only  to  ratify  and  confirm  such  exchange,  but  to 
protect  any  holder  of  the  bonds,  who  became  such  in  good  faith,  for  a  valuable 
consideration,  against  any  defense  arising  out  of  defects  or  omissions  in  the 
consents  of  tax-pa^^ers,  provided  the  exchange  was  at  the  par  value  of  the  bonds 
and  the  issue  did  not  exceed  the  amount  authorized  by  law. 

The  main  argument  of  counsel  for  the  town  is  embraced  by  the  following 
propositions:  First.  That  the  consents  of  tax-payers  were  not  such  as  the  acts 
of  1868  and  1869  required.  Second.  That  the  bonds  were  exchanged  for  stock, 
in  violation  of  the  statute ;  and  since  they  recite,  upon  their  face,  that  they 
were  issued  "for  value  received  in  the  stock  of  the  Monticello  &  Port  Jervis 
Railway  Company,"  there  could  be  no  hona  fid^  holders  thereof  in  the  com- 
mercial sense.  Third.  That  they  were  not  issued  under  the  seals  of  the  com- 
missioners, as  required  by  the  statute.  Fourth.  It  was  beyond  the  power  of 
the  legislature,  by  subsequent  enactment,  to  make  them  valid  obligations 
against  the  town,  without  its  assent  given  in  proper  form.  Fifth.  That  no  such 
assent  was  given. 

§  1679.  Act  held  effectual  to  validate  hands. 

If  it  be  conceded  that  the  consents  were  insufficient;  that  a  seal  was  neces- 
sary as  evidence  of  the  official  authority  of  the  commissioners;  that  the  recitals 
on  the  bonds,  reasonably  construed,  gave  notice  to  purchasers  that  they  had 
been  illegally  exchanged  for  stock,  when  they  should  have  been  disposed  of  or 
sold  at  not  less  than  their  par  value,  and  the  proceeds  invested  in  the  stock  of 
the  company, —  the  town  is,  nevertheless,  liable,  if  the  curative  act  of  April  28, 
1871,  was  within  the  constitutional  power  of  the  legislature  to  pass.  While 
this  question,  in  some  of  its  aspects,  may  be  one  of  general  jurisprudence, — 
involving  a  consideration  of  the  limits  which,  under  our  form  of  government, 
are  placed  upon  legislative  and  judicial  power, —  it  is  proper  to  inquire  as  to 
the  course  of  decisions  in  the  highest  court  of  New  York  upon  the  authority 
of  the  legislature  to  pass' such  an  act.  This  becomes  necessary  in  view  of  the 
fact  that  the  court  of  appeals  of  that  state  has  adjudged  the  act,  in  its  main 
features,  to  be  unconstitutional.  That  adjudication,  it  is  contended,  is  conclu- 
sive of  the  rights  of  parties  in  this  case.  As  we  are  unable  to  give  our  assent 
to  this  view,  it  is  due  to  that  learned  tribunal  that  we  should  state,  with  some 
fulness,  the  reasons  for  the  conclusion  which  we  have  reached. 

§  1680,  Cases  cited.     New  York  decisions. 

Prior  to  the  year  1858  the  question  arose  in  several  cases  pending  in  different 
inferior  courts  of  New  York  as  to  the  constitutional  power  of  the  legislature  to 
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aathorize  or  require  municipal  corporations  to  subscribe  for  stock  in  railroad 
companies,  or  to  issue  bonds  therefor.  The  decisions  disclosed  a  conflict  of 
opinion  among  judges  of  recognized  ability.  The  question  finally  came  before 
the  court  of  appeals  in  the  year  1858,  in  Bank  of  Rome  v.  Rome,  18  X.  Y.,  38. 
It  was  there  ruled  that  the  state  constitution  did  not,  in  terms,  or  by  necessary 
intendment,  restrain  the  legislature  from  conferring  upon  municipal  authorities 
the  power  to  subscribe  to  the  stock  of  a  railroad  corporation,  and  by  taxation 
to  raise  the  necessary  funds  for  the  payment  thereof.  That  decision  was  ap- 
proved in  19  N.  T.,  20.  In  People  v.  Mitchell,  35  id.,  551,  decided  in  1866,  the 
court  quote,  with  approval,  our  decision  in  Thompson  v,  Lee  County,  3  Wall, 
327  (§§  1669-72,  supra),  where,  speaking  by  Mr.  Justice  Davis,  we  said  that 
although  a  county  or  other  municipal  corporation  has  no  inherent  right  of  legis- 
lation, and  can  exercise  no  power  not  conferred  upon  it,  in  express  terms,  or  by 
fair  implication,  the  legislature,  "  unless  restrained  by  the  organic  law,  has  the 
right  to  authorize  a  municipal  corporation  to  take  stock  in  a  railroad  or  other 
work  of  internal  improvement,  to  borrow  money  to  pay  for  it,  and  to  levy  a 
tax  to  repay  the  loan,"  and  that  such  authority  "can  be  conferred  in  such  a 
manner  that  the  objects  can  be  attained,  either  with  or  without  the  sanction  of 
the  popular  vote."  The  decfeion  in  People  v.  Mitchell  is  important  in  other 
aspects  of  the  present  case.  The  main  question  was  as  to  the  validity  of  a 
confirmatory  statute,  the  object  of  which  was  to  cure  the  defects  in  certain 
aflSdavits  filed  in  proof  of  the  consent  of  tax-payers  to  a  proposed  municipal 
subscription  of  stock  in  a  railroad  company.  The  statute  declared  that  the 
affidavits  should  be  valid  and  conclusive  proof  in  all  courts  and  for  all  purposes^ 
to  authorize  and  uphold  the  respective  subscriptions  of  the  stock  and  thfi  issue 
of  bonds  to  the  amount  specified  therein,  and  that  the  bonds  should  be  valid 
and  binding  on  the  municipality  issuing  them,  without  reference  to  the  form  or 
the  sufficiency  of  the  affidavits.  The  court,  referring  to  the  confirmatory  stat- 
ute, said  that  "it  was  within  the  scope  of  legislative  authority  to  modify  the 
limitations  and.  restrictions  in  the  antecedent  acts  on  this  subject,  to  dis- 
pense with  prior  conditions,  and  to  charge  the  commissioners  with  defined  and 
imperative  duties."  And  it  quotes  with  approval  our  language  in  Thomson  v. 
Lee  County,  where,  referring  to  a  curative  statute  passed  by  the  Iowa  legisla- 
ture, we  further  remarked  that,  "  if  the  legislature  possessed  the  power  to  au- 
thorize an  act  to  be  done,  it  could,  by  a  retrospective  act,  cure  the  evils  which 
existed,  because  the  power  thus  conferred  had  been  irregularly  executed." 

Thus  stood  the  doctrines  of  the  state  court  upon  the  question  of  municipal 
subscriptions  and  as  to  the  power  of  the  legislature  by  retrospective  enactment 
to  cure  defects  in  the  exercise  of  powers  granted  to  municipal  corporations, 
when  the  act  of  April  28,  1871,  was  passed.  But  in  1873  the  court  of  appeals 
decided  People  v.  Batchellor,  53  N.  Y.,  128.  That  was  a  case  of  municipal 
subscription  to  a  railroad  corporation  under  an  act  passed  in  1867,  similar,  in 
its  main  features,  to  the  one  passed  in  1868  in  reference  to  the  Monticello  & 
Port  Jcrvis  Railroad  Company.  It  was  claimed  that  the  statute  had  not  been 
complied  with  in  obtaining  consents  from  tax-payers.  A  subsequent  act  of  the 
legislature  required  the  subscription  to  be  made  upon  the  consents  filed,  which 
the  court  found  not  to  be  such  as  were  prescribed  by  the  statute  under  which 
they  had  been  obtained.  "Without  any  subscription  having  been  made,  or 
bonds  issued,  a  mandamus  was  sued  out  to  compel  the  town  to  become  a  stock- 
bolder  in  the  company,  and  to  issue  its  bonds  in  payment  of  the  subscription 

price  of  the  stock.    The  court  held  that  the  consents  of  the  tax-payers  did  not 
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embrace  such  an  issue  of  bonds  as  the  subsequent  act  required ;  and  that  the 
legislature  could  not  compel  a  municipal  corporation  to  subscribe  stock  or  issue 
bonds  in  aid  of  the  construction  of  the  road  of  a  company,  which,  although 
public  as  to  its  franchise,  was  private  as  to  the  ownership  of  its  property  and 
its  relations  to  its  stockholders.  The  opinion  was  concurred  in  by  four  of  the 
judges,  one  concurred  in  the  result,  one  dissented,  and  one  did  not  vote. 

In  Town  of  Duanesburgh  v.  Jenkins,  57  id.,  177,  decided  in  1874  by  the  com- 
mission of  appeals, —  of  concurrent  jurisdiction  and  equal  authority  with  the 
eourt  of  appeals, —  the  court,  by  Johnson,  J.,  reviewed  the  prior  cases  in  the 
court  of  appeals  involving  the  questions  discussed  in  People  v,  Batchellor.     In 
reference  to  the  latter  case  it  was  intimated  that  the  language  of  the  court 
upon  some  of  those  questions  was  not  in  harmony  with  its  previous  decisions, 
and  that  the  opinion  should  be  limited  to  the  point  adjudged  upon  the  facts 
existing  in  that  case.     After  a  careful  analysis  of  those  decisions,  the  conclu- 
sions announced  were  that  the  authority  of  the  legislature  to  enable  towns  and 
other  civil  divisions  of  the  state  to  subscribe  for  stock  and  issue  bonds  in  aid  of 
^  railroad  company  had  been  established  by  numerous  decisions  of  the  highest 
court  of  the  state;  that  there  was  no  distinction  in  principle  between  a  law 
authorizing  a  town,  upon  a  popular  vote,  to  subscribe  for  such  stock  and  issue 
bonds  therefor,  and  a  law  directing  the  same  thing  to  be  done;  that  when  the 
authority  to  subscribe  was  made  to  depend  upon  the  consent  of  the  town,  it 
was  in  the  discretion  of  the  legislature  to  prescribe  how  such  consent  shall  be 
given ;  and  that,  if  it  originally  rested  with  the  legislature  to  fix  the  terms  on 
which  the  towns  might  act,  the  same  power  could  remit  a  part  of  the  condi- 
tions imposed,  or  heal  any  defects  which  may  have  occurred  in  the  perform- 
ance by  the  town  of  those  conditions.     Mach  of  the  language  in  that  case  is 
strikingly  applicable  to  the  one  in  hand.     Said  the  court:     ^'In  this  case  the 
■commissioner  has  been  regularly  appointed  under  the  statute,  by  whom  bonds 
were  to  be  issued  and  stock  subscribed  for,  provided  certain  consents  were  ob- 
tained and  proofs  filed  according  to  the  requirements  of  the  several  acts  upon 
the  subject.    Consents  were  obtained,  and  proofs  were  made  and  filed,  which 
are  now  on  the  one  side  claimed  to  be,  and  on  the  other  are  denied  to  be,  in 
conformity  to  the  law.     The  commissioner  meanwhile  executed  the  bonds,  sub- 
scribed for  stock,  and  delivered  the  bonds  to  the  company  in  payment  of  the 
subscription,  complying  with  the  requirements  of  the  statute  in  all  respects,  if 
the  requisite  consents  had  been  given  and  proof  made.     The  only  officer  of  the 
town  who  had  any  duty  in  the  premises  acted  by  signing  the  bonds;  and  the 
legislature,  seeing  the  whole  matter,  released  the  conditions  which  it  had  im- 
posed, ^d  declared  his  assent  binding  upon  the  town,  if  the  bonds  had  been 
issued  and  the  road  had  been  built,  and  the  bonds  in  that  case  obligatory.    As 
it  might  have  authorized  action  in  this  way  and  on  these  conditions  by  the 
town  originally,  I  see  no  objections  to  giving  effect  to  its  ratification  of  the  ac- 
tion of  the  town,  and  holding  its  consent  thus  expressed  effectual."     Again  said 
the  court :     "  In  this  case  the  proper  officer  of  the  town  has  acted,  the  bonds 
have  been  issued  and  the  stock  subscribed  for.     The  objection  is  that  the  proof 
of  preliminary  consents  by  tax-payers  is  defective.     The  action  of  the  legisla- 
ture is,  in  ray  judgment,  sufficient  to  heal  this  defect,  and  to  sanction  the  action 
of  the  town  commissioner  in  binding  the  town,  the  whole  consideration  to  the 
town  having  been  received  in  the  completion  of  the  road  and  the  issuing  of  the 
stock  for  its  benefit." 

In  Williams  v.  Town  of  Duanesburgh,  6Q  N.  T.,  129,  decided  in  May,  1876, 
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the  court  of  appeals  of  Xew  York  recognized  the  correctness  of  the  principles 
announced  in  People  v.  Mitchell  and  Town  of  Duanesburgh  v.  Jenkins,  citing, 
among  other  authorities,  Gelpcke  v.  Dubuque,  1  Wall.,  175  (§§  1367-70,  supra); 
Thomson  v,  Lee  County,  3  id.,  327  (§§  1669-72,  supra);  Beloit  v.  Morgan,  7  id., 
€19,  and  St.  Joseph  Township  v.  Eogers,  16  id.,  644  (§§  1674-77,  supra).  Allud- 
ing to  the  statutes  for  bonding  towns  in  aid  of  railroads,  the  court  held  that 
the  legislature  could  overlook  the  defective  execution  of  the  power  conferred, 
and,  by  retroactive  legislation,  cure  defects  in  the  action  of  municipalities  under 
those  statutes.  The  legislature  may,  said  the  court,  "  by  subsequent  legislation, 
when  there  has  been  a  failure  to  perform  conditions  precedent,  and  the  bonds 
have  been  issued,  dispense  with  such  conditions,  d.nd  ratify  and  confirm,  and 
make  valid  and  obligatory  upon  the  municipality,  bonds  issued  without  such 
performance, —  at  least  it  may  do  so  in  cases  where  the  municipality  has,  through 
the  construction  of  the  road,  or  by  the  receipt  of  the  stock  of  the  company  in 
exchange  for  the  bonds,  received  the  benefit  which -the  statute  contemplated  as 
the  equivalent  for  the  liability  it  was  authorized  to  incur.  The  officers  author- 
ized under  these  statutes  to  issue  the  bonds  are  public  agents,  and  the  legisla- 
ture, looking  over  the  whole  matter,  may,  when  in  its  judgment  justice  requires 
it,  ratify  and  confirm  their  acts,  which  otherwise  would  be  valid.  In  this  case 
the  legislature  could  originally  have  authorized  the  bonds  of  the  town  of 
Duanesburgh  to  be  issued  under  the  precise  circumstances  existing  when  they 
were  issued,  and  if  the  acts  of  the  commissioner  have,  by  subsequent  legisla- 
tion, been  ratified,  it  is  equivalent  authority  to  do  what  has  been  done."  It  is 
worthy  of  remark,  in  this  connection,  that  Allen,  J.,  had  held,  in  Clark  v.  City 
of  Rochester,  13  IIow.  Pr.  (N.  T.),  204,  decided  in  1856,  that  the  legislature 
had  no  power,  under  the  constitution,  to  delegate  to,  or  confer  upon,  municipal 
corporations  authority  to  subscribe  for  or  to  hold  stock  in  railroad  corporations, 
and  to  issue  bonds  in  payment  therefor.  ^Nevertheless,  in  Williams  v.  Town  of 
Duanesburgh  (Church,  C.  J.,  concurring  >vith  him),  he  recognized  Town  of 
Duanesburgh  v.  Jenkins  as  authority,  and  as  declaratory  of  the  law. 

But  it  is  contended  that  the  court  of  appeals  of  New  York,  in  the  later  case 
of  Horton  v.  Town  of  Thompson,  71  N.  T.,  513,  has  decided  the  identical  stat- 
ute under  examination  to  be  unconstitutional,  and  that  this  court  is  bound 
by  the  decision.  The  case  was  commenced  about  the  time  the  circuit  court  of 
the  United  States  for  the  southern  district  of  New  York  sustained  the  validity 
of  that  statute,  and  gave  judgment  against  the  town  for  the  amount  of  some 
of  the  bonds  embraced  in  the  issue  of  $148,000.  Cooper  v.  Town  of  Thompson, 
13  Blatch.,  434.  Ilorton  v.  Town  of  Thompson  was  decided  in  the  supreme 
court  of  the  state  after  the  present  action  was  instituted.  It  was  a  suit  upon 
two  interest  coupons  of  $35  each,  belonging  to  the  same  issue  of  bonds.  It 
was  finally  determined  in  the  court  of  appeals  shortly  before  the  trial  of  this 
case  in  the  court  below.  The  questions  raised  were,  whether  the  consent  of  the 
tax-payers  was  defective  in  not  naming  the  railroad  to  the  construction  of 
which  the  fund  should  be  applied;  and  whether  the  validating  act  of  April  2S, 
1871,  in  so  far  as  it  declared  the  exchange  of  bonds  for  stock  to  be  legal,  was 
not  unconstitutional.  Upon  the  first  questio'n  the  court  said  that  as  the  consent 
was  sufficiently  comprehensive  in  its  terms  to  embrace  the  road  in  (juestion,  and 
inasmuch  as  the  legislature  might  legally  have  authorized  it  to  be  in  the  form 
in  which  it  was  actually  given,  the  act  of  1871  "  probably  cured  the  defect  in 
its  form."  But  the  court,  passing  that  question  as  one  that  need  not  be  finally 
determined,  held,  upon  the  authority  of  People  v.  Batchellor,  that  the  legisla- 
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ture  had  no  power  to  authorize  or  direct  the  commissioners  originall}''  to  con- 
tract the  debt  without  any  consent  or  action  upon  the  part  of  the  town;  and, 
that  since  the  consent  of  the  tax-payers  was  not  given  for  an  issue  of  bonds  to 
be  exchanged  for  stock,  the  legislature  could  not  validate  the  bonds  and  make 
them  binding  obligations  upon  the  town,  in  the  hands  at  least  of  those  who 
were  informed,  by  their  recitals,  that  in  violation  of  the  statute  they  had  been 
exchanged  for  stock  in  the  railroad  company.  Four  of  the  judges  concurred  in 
the  opinion  and  three  dissented.  It  is  to  be  observed  that  the  court  does  not 
refer  to  or  overrule  Bank  of  Eome  v,  Rome,  People  v.  Mitchell,  Town  of 
Duanesburgh  v.  Jenkins,  or  Williams  v.  Town  of  Duanesburgh,  supra. 

§  16S1.  The  legislature  of  a  state,  having  power  to  authorize  municipal  bodies 
to  issue  bonds,  can,  by  subsequent  legislation,  cure  defects  or  omissions  in  the  exer- 
cise of  such  autlwrity. 

We  are  unable  to  reconcile  Horton  v.  Town  of  Thompson,  upon  the  points 
now  raised,  with  the  doctrines  of  those  cases  or  of  others  decided  in  the  court 
of  appeals  prior  to  People  v,  Batchellor.  It  certainly  cannot  be  said  that  there 
is  such  an  established,  fixed  construction  by  that  court  of  statutes  similar  to 
those  of  1868  and  1869,  or  to  the  confirmatory  act  of  1871,  as  obliges  us  to  fol- 
low Horton  v.  Town  of  Thompson,  or  that  will  justify  any  one  in  saying  that 
the  present  question  is  finally  at  rest  in  the  courts  of  that  state.  But  independ- 
ently of  any  such  consideration,  there  are  conclusive  reasons  why  we  cannot,  in 
opposition  to  our  own  views  of  the  law,  as  expressed  in  numerous  cases,  accept 
the  principles  of  that  case  as  decisive  of  the  rights  of  the  present  parties. 
When  the  act  of  April  28,  1871,  was  passed,  it  was  the  established  doctrine  of 
the  highest  court  of  New  York,  as  it  was  of  this  court,  that  the  legislature,  un- 
less restrained  by  the  organic  law  of  the  state,  could  authorize  or  require  a 
municipal  corporation,  with  or  without  the  consent  of  the  people,  to  aid,  by  a 
subscription  of  capital  stock,  in  the  construction  of  a  railroad,  having  connec- 
tion with  the  public  interests  of  the  people  within  the  limits  of  such  munici- 
pality, and  to  provide  for  payment  by  an  issue  of  bonds  or  by  taxation ;  that 
defects  or  omissions,  upon  the  part  of  such  municipal  corporation  or  its  officers, 
in  the  execution  of  the  power  conferred  or  in  the  performance  of  the  duty  im- 
posed, could  be  cured  by  subsequent  legislation — certainly  where  the  corpora- 
tion had  received  the  benefits  w^hich  the  original  subscription  was  designed  to 
secure.  As,  therefore,  the  legislature  might,  in  the  original  act  under  which 
these  bonds  were  issued,  have  authorized  or  required  the  bonds  to  be  ex- 
changed directly  with  the  railroad  company  for  capital  stock,  it  could  ratify  and 
confirm  such  exchange,  even  where  originally  illegal,  so  as  to  make  them 
binding  obligations  upon  the  town  in  favor  of  all  who  then  held,  or  might 
thereafter  acquire  them,  in  good  faith  or  for  a  valuable  consideration.  It  is^ 
therefore,  an  immaterial  circumstance  that  the  recitals  in  the  bonds  may  have 
furnished  notice  that  they  were  issued  originally  in  violation  of  the  statute. 
That  was  the  very  difficulty  which  the  act  of  1871  was  designed  to  remove,  and, 
as  matter  of  law  it  was  removed,  if  regard  be  had  to  the  settled  doctrines  of 
this  court,  or  to  the  decisions  of  the  highest  court  of  the  state  rendered  previ- 
ously to  and  which  were  unmodified  at  the  passage  of  that  act.  It  results  that 
from  that  moment  the  bonds,  by  whomsoever  held,  whether  by  the  railroad 
company  or  by  others,  became  binding  obligations  upon  the  town,  as  much  so 
as  if  they  had  originally  been  sold  and  their  proceeds  invested  in  the  stock  of 
the  railroad  company,  as  required  by  the  acts  of  1868  and  1869.  If  the  rights 
of  those  holding  the  bonds  were  in  any  degree  affected  by  the  subsequent  de- 
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cision  in  People  v.  Batchellor,  the  later  decision  in  Town  of  Duanesburgh  v. 
Jenkins  restored  the  law,  so  far  as  the  courts  of  New  York  were  concerned,  as 
it  undoubtedly  was  declared  to  be  at  the  time  the  act  of  1871  was  passed.  The 
defendant  in  error  acquired  the  bonds  in  suit  in  1875,  before  the  decision  in 
Horton  v.  Town  of  Thompson,  and  when,  according  to  the  principles  announced 
in  Town  of  Duanesburgh  v.  Jenkins  and  many  prior  cases  in  the  court  of  appeals, 
the  act  of  1871  must  have  been  sustained  as  a  valid  exercise  of  legislative 
power.  He  purchased  them  for  value  at  public  auction  in  the  city  of  New 
York,  without  notice  of  any  defense  thereto,  or  of  the  pendency  of  any  suit  in- 
volving their  validity.  If  the  recitals  in  the  bonds  gave  notice  that  the  acts  of 
1868  and  1869  forbade  their  exchange  for  stock  and  required  them  to  be  sold 
and  their  proceeds  invested  in  such  stock,  the  purchaser  is  also  presumed  to 
have  known,  not  only  that  such  exchange  had  been  legalized  by  the  act  of  1871, 
but  that  the  authority  of  the  legislature  to  pass  that  act  was  sustained  by  the 
decisions  of  the  highest  court  of  the  state  rendered  prior  to  its  passage.  His 
rights,  therefore,  should  not  be  affected  by  a  decision  rendered  after  they  ac- 
crued, which  decision  is  in  conflict  with  the  law,  as  declared  not  only  by  this 
court  in  numerous  cases,  but  by  the  highest  court  of  the  state,  at  and  before  the 
time  he  purchased  the  bonds. 

§  1682,  nights  of  a  hoia  fide  holder  for  value.  County  of  Warren  v. 
Marcy^  97  U.  S,j  96,  reaffirmed. 

The  assignments  of  error  present  another  question  which  it  is  our  duty  to 
notice.  The  town  pleaded  in  bar  of  the  action  a  judgment  of  the  supreme 
court  of  the  state  in  an  action  commenced  in  June,  1869,  by  the  attorney-gen- 
eral of  the  state,  on  the  relation  of  Charles  Kilbourne  and  others,  tax-payers, 
against  the  commissioners  of  the  town  of  Thompson,  F.  C.  Crowley,  C.  L. 
Colt,  William  D.  Colt,  the  Monticello  &  Port  Jervis  Eailway  Company,  and 
the  town  of  Thompson.  A  temporary  injunction  was  obtained  on  24th  June, 
1869,  restraining  the  respondents  and  each  of  them  from  using,  loaning  or  selling 
the  bonds  and  from  executing  any  other  bonds  based  upon  the  consents  given 
by  the  tax-payers.  But  that  injunction  was  vacated  and  set  aside  on  27tli 
July,  1869.  A  final  decree  was  rendered  in  1872,  by  which  the  bonds  were 
declared  to  be  null  and  void,  and  they  as  w^ell  as  the  certificates  of  stock  ex- 
changed therefor  directed  to  be  delivered  up,  by  the  respective  parties,  and 
canceled.  The  general  ground  upon  which  the  decree  rested  was  that  the  pro- 
visions of  the  act  under  which  they  were  issued  were  not  complied  with. 
From  that  judgment  no  writ  of  error  or  appeal  seems  to  have  been  prosecuted. 
We  have  already  seen  that  the  entire  issue  of  bonds  was  delivered  to  the  rail- 
road before  the  commencement  of  that  action,  that  is,  in  May,  1869;  and  that 
after  the  dissolution  of  the  injunction,  to  wit,  in  September  and  November, 
1869,  a  large  portion  of  the  bonds  had  found  their  way  into  the  hands  of  others 
who  purchased  them  for  value  and  without  any  notice  of  the  pendency  of  the 
suit  in  the  supreme  court.  There  is  an  insuperable  difficulty  in  the  way  of 
plaintiff  in  error  using  the  judgment  in  that  case  to  defeat  the  present  action. 
The  bonds  were  negotiable  securities,  which  had  passed  from  the  town  before 
the  action  in  the  supreme  court  of  the  state  was  commenced.  Those  who  pur- 
chased them,  in  the  market,  |>ending  that  litigation,  or  after  it  terminated,  with- 
out notice  of  the  suit,  and  in  good  faith,  for  value,  could  not  be  affected  by  the 
final  decree.  Had  the  complainants  caused  them  to  be  surrendered  to  the  cus- 
tody of  the  court,  pending  the  suit,  they  could  have  been  canceled  in  pursu- 
ance of  the  directions  contained  in  the  final  decree.     But  the  actual  custody  of 
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the  railroad  company  was  never  disturbed,  nor  sought  to  be  disturbed.  The 
knowledge  by  its  officers  of  the  objects  of  the  action,  or  of  the  terms  of  the 
final  decree,  could  not  affect  a  bona  fide  purchaser  for  value  who  had  no  such 
knowledge.  Our  decision  in  County  of  Warren «?.  Marcy ,  97  TJ.  S.,  96  (§§  1454—57, 
8upra\  which  is  partly  based  upon  adjudications  in  the  courts  of  New  York 
(Murray  v.  Lylburn,  2  Johns.  Ch.  (K  T.),  441,  and  Leitch  v.  Wells,  48  N.  T., 
585),  is  conclusive  upon  this  branch  of  the  case. 

It  is  scarcely  necessary  to  say  that  the  decree  of  the  supreme  court  of  the 
state  can  derive  no  special  force,  as  against  the  defendant  in  error,  by  reason  of 
the  third  section  of  the  act  of  April  28,  1871.  That  section  only  protected 
from  the  operation  of  the  act  any  action  or  proceeding  at  law,  commenced  or 
pending  at  the  time  of  its  passage.  That  provision  furnishes,  perhaps,  an 
explanation  of  the  failure  of  the  supreme  court,  in  its  opinion,  to  refer  to  t6e 
act  of  1871,  which  had  passed  before  its  final  decree  was  entered.  The  purpose 
of  the  third  section  was  only  to  require  existing  actions  or  proceedings  at  law 
to  be  determined  without  reference  to  that  act,  and  does  not  affect  the  rights 
of  a  hona  fide  purchaser  who  was  not  a  party  to  the  suit,  and  was  without 
notice  of  its  pendency.    We  perceive  no  error  in  the  record. 

Judgment  affirmed, 

SUPERVISORS  V.  SCHENCK. 
(5  Wallace,  772-785.    1866.) 

Erbor  to  TJ.  S.  Circuit  Court,  Northern  District  of  Illinois. 

Opinion  by  Mr,  Justice  Clifford. 

Statement  of  Facts. — Counties  in  the  state  of  Illinois  may  purchase  or  sub- 
scribe for  shares  in  the  capital  stock  of  any  railroad  company,  incorporated  or 
organized  under  any  law  of  the  state,  in  any  sum  not  exceeding  $100,000. 
Pursuant  to  that  law  the  corporation  defendants,  on  the  12th  day  of  Septem- 
ber, 1856,  issued,  as  alleged  in  the  first  count  of  the  declaration,  thirty  bonds, 
each  for  $1,000,  payable  to  the  Western  Air  Line  Eailroad  Company,  or  order, 
in  twenty  years  from  date,  with  interest  coupons  annexed,  stipulating  for  the 
payment  to  bearer  of  interest  annually  at  the  rate  of  six  per  centum  per 
annum.  Same  count  alleged  that  the  plaintiflF,  on  the  1st  day  of  July,  1857, 
became  the  legal  holder  of  those  bonds,  with  the  coupons  thereto  attached,  by 
due  indorsement  and  delivery. 

Present  suit,  which  was  an  action  of  assumpsit^  was  brought  by  the  plaintifT 
to  recover  one  year's  interest  on  those  bonds,  which  fell  due  on  the  12th  day" 
of  September,  1865,  nine  years  after  the  bonds  were  issued  and  eight  years 
after  the  plaintiff  became  the  holder  of  the  same,  for  value,  and  in  the  usual 
course  of  business.  The  authority  of  counties  to  purchase  or  subscribe  for 
such  shares  and  issue  such  bonds  is  subject  to  certain  conditions  or  regulations,, 
one  of  which  is  that  a  majority  of  the  qualified  voters  of  the  county  must  first 
vote  for  such  subscription  or  purchase.  Provision  is  also  made  for  proper 
notice  to  the  electors  of  the  time  and  place  of  the  meeting  for  that  purpose, 
and  the  requirement  is  that  the  notice  must  specify  the  company  in  which  the 
stock  is  proposed  to  be  subscribed,  the  amount  proposed  to  be  taken,  the  time 
the  bonds  are  to  run,  and  the  rate  of  interest  the  bonds  are  to  bear. 

Defendants  appeared  and  filed  a  special  plea,  and  rested  their  defense  entirely 
upon  the  allegations  of  that  plea.  Substance  of  the  defense  was  that  the  bonds 
were  issued  without  authority,  and  were  invalid,  because  the  election  to  pro* 
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core  the  consent  of  a  majority  of  the  qualified  voters  of  the  county  was 
ordered  to  be  held  b}''  the  county  court  of  the  county,  and  not  by  the  board  of 
supervisors  of  the  county,  as  required  by  law;  but  they  admitted,  among^ 
other  things,  that  the  election  was  properly  conducted,  and  that  the  returns 
were  duly  made,  and  that  the  proceedings,  in  all  other  respects,  were  regular 
and  correct. 

Beplication  of  the  plaintiff  alleged  that  the  bonds  and  coupons  were  executed 
and  delivered  in  payment  of  a  like  number  of  shares  of  stock  in  the  railroad 
company;  that  the  shares  of  the  stock  were  received  by  the  defendants  in 
payment  for  the  bonds,  and  that  the  defendants  have  ever  since  held  and 
owned  the  same,  and  by  virtue  thereof  have  participated  in  the  election  of  the- 
oflScers  of  the  company,  and  in  all  other  benefits  and  advantages  attending 
such  ownership.  He  also  alleged  that  the  transfer  of  the  bonds  to  him  was- 
for  a  valuable  consideration,  and  without  notice  of  any  defect  in  the  prelimi- 
nary proceedings,  and  that  the  defendants,  having  paid  the  interest  annually 
accruing  on  the  bonds  to  the  amount  of  $6,000,  have  thereby  ratified  and  con- 
firmed the  same  as  binding  and  obligatory.  Defendants  demurred,  and  the 
plaintiff  joined  in  demurrer.  Circuit  court  overruled  the  demurrer,  and  ren- 
dered judgment  for  the  plaintiff^  and  the  defendants  removed  the  cause  into 
this  court. 

L  Bonds  to  the  amount  of  $100,000  were  issued  by  the  defendants,  of  which 
tho  bonds  specified  in  the  declaration  were  a  part,  and  the  railroad  company, 
at  the  same  time,  transferred  stock  to  them  in  the  same  amount.  Decision  of 
the  circuit  court  in  overruling  the  demurrer  is  the  only  error  assigned  in  the 
record,  and  the  single  question  presented  in  the  case  is  whether  the  bonds  speci- 
fied in  the  declaration,  and  which  were  indorsed  and  delivered  before  maturity, 
are  void  in  the  hands  of  the  plaintiff,  who  is  the  holder  for  value,  and  without 
notice  of  any  defect  in  the  proceedings,  because  the  order  for  the  election  in 
which  the  majority  of  the  qualified  voters  oft  the  county  voted  to  subscribe  for 
the  stock  of  the  railroad  company  and  purchase  the  shares  was  made  by  the 
connty  court  and  not  by  the  supervisors  of  the  county. 

Before  examining  that  question  it  may  be  well  to  mention  some  of  the  fur- 
ther admissions  of  the  defendants,  as  exhibited  in  their  special  plea.  They 
therein  admit,  in  express  terms,  that  the  notices  of  the  election  were  duly  pub- 
lished; that  the  election  was  held;  that  the  required  number  of  qualified 
votes  were  given  on  the  5th  day  of  April,  1853,  and  that  the  board  of  supervis- 
ors  of  the  county,  on  the  14th  day  of  November,  1854,  made  an  order,  and 
recorded  it,  that  the  county  do  subscribe  $100,000  to  the  stock  of  the  company 
named  in  the  bonds;  and  that  the  board,  on  the  same  day,  passed  another 
order  to  empower  the  chairman  of  the  board  to  make  the  subscription,  and  that 
he  made  the  subscription  and  purchased  the  shares  on  the  following  day. 
These  admissions  of  the  plea  or  answer  are  followed  by  others  of  equal  impor- 
tance, to  wit:  That  the  chairman  and  clerk  of  the  board  did  afterwards  issue, 
by  the  order  of  the  board,  the  bonds  of  the  county,  as  alleged  in  the  declara- 
tion, and  that  the  same  were  duly  delivered  to  the  railroad  company,  in  payment 
for  a  like  number  of  the  stock  shares  of  the  company. 

§  1683.  Circumstances  estopping  a  cminty  to  urge  irregularities  in  the  issue 
of  its  bonds  held  by  bona  fide  purchasers,  (a) 

Looking  at  these  several  admissions,  it  is  obvious  that  the  sole  objection  to 
the  validity  of  the  bonds,  even  inter  partes,  arises  from  the  fact  alleged  in  the 

(a)  Affinnlug  the  ruling  in  Scbenck  v.  The  Supervisors,*  1  Bias.,  S38. 
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plea,  and  not  directly  denied  in  the  replication,  that  the  order  for  the  election 
was  passed  by  the  county  court  of  the  county,  and  not  by  the  board  of  super 
visors.  Express  authority  is  conferred  upon  counties  in  that  state  to  subscrile 
for  shares,  or  purchase  the  same,  in  any  railroad  company  incorporated  and 
organized  under  the  laws  of  the  state,  in  any  amount  not  exceeding  the  sum 
already  specified,  and  the  supreme  court  of  the  state  have  settled  the  doctrine 
in  a  series  of  decisions  that  the  law  of  the  state  conferring  such  authority  is 
constitutional  and  valid.  2  Statutes,  1072;  Pretty  man  v.  Tazewell,  19  III.,  406; 
Johnson  v.  Stark  Co.,  24  id.,  75 ;  Butler  v.  Dunham,  27  id.,  474.  Power  in  the 
county,  therefore,  to  make  the  subscription,  purchase  the  shares,  and  issue  the 
bonds  in  this  case,  if  the  proceedings  were  regular,  is  placed  beyond  all  question. 
Support  to  that  proposition  is  hardly  necessary,  as  it  is  settled  by  the  decisions 
of  this  court,  as  well  as  by  the  highest  judicial  authority  of  the  state,  and  stands 
confessed.    Eogers  v.  Burlington,  3  Wall.,  663  (§§  837-841,  supra). 

Notices  of  the  time  and  place  of  the  election,  in  due  form  of  law,  were  duly 
published,  and  the  meeting  was  formally  held  at  the  time  appointed,  and  at  the 
usual  place  for  such  elections.  Eeturns  of  the  election  were  duly  made,  and 
the  admission  of  the  plea  warrants  the  conclusion  that  they  show  that  a  major- 
ity of  the  qualified  voters  voted  for  the  subscription.  Compliance,  therefore,  is 
shown  with  every  provision  of  the  original  law  which  authorized  counties  to 
make  such  subscriptions  and  purchase  shares  in  the  capital  stock  of  railroad 
companies.  Orders  for  such  elections  were  required  under  that  law  to  be  made 
by  the  county  court  of  the  proper  county,  and  the  provision  was  that  the  stock 
so  subscribed  or  purchased  should  be  under  the  control  of  the  county  court 
making  such  subscription  or  purchase,  in  all  respects,  as  stock  owned  by  indi- 
viduals. 2  Statutes,  1072.  Prior  to  the  date  of  the  order  for  the  election  in 
this  case,  however,  the  township  organization  law  was  passed,  which  provides 
that  the  powers  of  a  county  as  a  body  politic  can  only  be  exercised  by  the 
board  of  supervisors  thereof,  or  iq  pursuance  of  a  resolution  by  them  adopted. 
Id.,  1146.  None  of  the  other  provisions  of  the  prior  law  are  repealed,  nor 
is  there  any  change  in  the  regulations,  except  that  the  order  for  the  election  is 
required  to  be  made  by  the  board  of  supervisors,  and  not  by  the  county  court 
of  the  county.  The  objection  is  that  the  order  in  this  case  was  made  as  under 
the  prior  law,  but  the  notices,  in  regular  form,  were  duly  published,  and  the 
election  was  held,  and  the  board  of  supervisors  of  the  county  ratitied  the  pro- 
ceedings by  subscribing  for  the  stock,  issuing  the  bonds,  accepting  the  shares  m 
payment  of  the  same,  and  by  participating  ever  after  in  the  election  of  the 
officers  of  the  company  and  in  the  management  of  its  affairs,  as  owners  to  that 
extent  of  the  stock  of  the  company. 

§  1684.  Corporation  bound  hy  the  ratification  of  an  act  which  it  was  compe- 
tent to  perform. 

Throughout  they  appear  to  have  adopted  the  order  and  the  results  of  the 
election  as  rightfully  authorized  acts,  and  for  the  period  of  ten  years  the  county 
has  held  the  stock  as  their  own  property,  and  have  voluntarily  enjoyed  all  the 
benefits  of  absolute  legal  ownership,  without  any  complaint  or  any  attempt  to 
enjoin  the  proceedings. 

Preliminary  proceedings  looking  to  such  a  subscription  by  a  municipal  cor- 
poration may  often  be  enjoined  for  defects  or  irregularities  before  the  contract 
is  perfected,  in  cases  where  the  corporation  will  be  held  to  be  forever  con- 
cluded, if  they  remain  silent  and  suffer  the  shares  to  be  purchased,  the  bonds  to 
be  issued,  and  the  securities  to  bo  exchanged.    Nothing  of  the  kind  was  at- 
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tempted  in  this  case,  and  the  defendants  have  never  rescinded,  or  attempted 
to  rescind,  the  contract,  and  have  never  returned,  or  offered  to  return,  the  evi- 
dences of  their  ownership  of  the  shares  in  the  stock  of  the  company,  but  have 
annually  acknowledged  the  validity  of  the  bonds  by  voting  taxes  for  the  pay- 
ment of  the  accruing  interest,  and  have  actually  paid  the  same  to  the  amount 
of  $6,000.  Judge  Story  said  there  was  no  maxim,  where  it  does  not  prejudice 
the  rights  of  strangers,  better  settled  in  reason  and  law  than  Omnia  ratihahitio 
retrotrahitur  et  mandata  priori  oequiparatur^  and  it  is  equally  well  settled  that 
the  maxim  is  as  applicable  to  corporations  in  matters  of  simple  contract  as  to 
other  contracting  parties.  Questions  of  ratification  most  frequently  arise  in 
respect  to  the  acts  or  omissions  of  agents,  but  the  general  rule  is  the  same 
in  all  cases  where  the  act  done  was  one  which  it  was  competent  for  the  party 
attempted  to  be  charged  to  do.  When  the  principal,  upon  a  full  knowledge  of 
all  the  circumstances  of  the  case,  deliberately  ratifies  the  acts,  doings  or  omis- 
sions of  his  agent,  be  will  be  bound  thereby  as  fully,  to  all  intents  and  purposes, 
as  if  he  had  originally  given  him  direct  authority  in  the  premises,  to  the  ex- 
tent which  such  acts,  doings  or  omissions  reach.  Story  on  Ag.,  ed.  1863,  §  239; 
rieckner  v.  Bank  of  United  States,  8  Wheat.,  363  (Banks,  §§  20-27) ;  New 
York  &  N.  H.  R  Co.  v.  Schuyler,  34  N.  Y.,  49. 

Batification  is  inoperative  if  the  party  attempted  to  be  charged  was  not  com- 
petent to  make  the  contract  in  question  when  the  same  was  made,  nor  when  the 
supposed  acts  of  ratification  were  performed,  or  if  the  contract  was  illegal,  im- 
moral, or  against  public  policy.  Like  an  individual,  a  corporation  may  ratify 
the  acts  of  its  agents  done  in  excess  of  authority,  and  such  ratification  may, 
in  many  cases,  be  inferred  from  acquiescence  in  those  acts,  as  well  as  from  ex- 
press adoption.  Hoyt  v.  Thompson,  19  N.  Y.,  218.  Such  ratification  may  be 
by  express  consent,  or  by  acts  and  conduct  of  the  principal  inconsistent  with 
any  other  hypothesis  than  that  he  approved,  and  intended  to  adopt,  what  had 
been  done  in  his  name;  and  it  was  held  in  Peterson  v.  Mayor  of  New  York,  17 
id.,  453,  that  the  pHnciple  is  as  applicable  to  corporations  as  to  individuals. 
Where  the  officers  of  the  corporation  openly  exercise  powers  affecting  the 
interests  of  third  persons,  which  presupposes  a  delegated  authority  for  the 
purpose,  and  other  corporate  acts  subsequently  performed  show  that  the  cor- 
poration must  have  contemplated  the  legal  existence  of  such  authority,  the 
acts  of  such  officers  will  be  deemed  rightful,  and  the  delegated  authority 
will  be  presumed.  Bank  of  United  State^  v.  Dandridge,  12  Wheat,  70.  All  of 
the  acts  of  the  board  of  supervisors  of  the  county  in  making  the  subscription, 
purchasing  the  shares,  issuing  the  bonds,  and  exchanging  the  securities,  appear 
to  have  been  open  and  well  known  to  the  corporation,  and  yet  they  constantly 
suffered  themselves  to  be  represented  in  the  choice  of  officers  and  in  the  man- 
agement of  all  the  affairs  of  the  railroad  company,  and  have  voluntarily  voted 
taxes  for  the  payment  of  the  yearly  interest  on  the  bonds,  and  actually  paid 
the  samey  as  admitted  in  the  special  plea. 

§  1685.    What  wiU  amount  to  a  ratification. 

Examined  in  the  light  of  those  suggestions,  it  would  be  difficult  to  imagine  a 
case  where  the  rule  that  a  subsequent  ratification  is  as  good  as  a  previous  au- 
thority can  be  more  justly  applicable  than  in  the  case  under  consideration. 
Mills  V.  Gleason,  11  Wis.,  490;  Angell  &  Ames  on  Corp.,  8th  ed.,  §§  237,  304;' 
2  Kent's  Comm.,  11th  ed.,  348;  Bissel  v.  Railroad,  22  K  Y.,  264.  So,  where 
shares  in  a  railroad  company  were  received  by  the  officers  of  a  county  in  ex- 
change for  their  bonds,  and  were  never  returned,  and  the  proper  officers  of  the 
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county  voted  for  directors  at  two  elections,  and  the  supervisors  paid  two  annual 
instalments  of  interest,  the  supreme  court  of  Illinois  held  that  those  acts,  un- 
explained, were  as  satisfactory  evidence  of  a  design  to  ratify  the  issue  of  the 
bonds  as  if  it  had  been  done  by  an  order  of  the  supervisors.  Johnson  v.  Stark 
Co.,  24  111.,  75. 

Direct  decision  to  the  same  effect  was  also  made  bv  that  court  in  Keithsbur^ 
V,  Frick,  34  id.,  421,  which  is  the  latest  reported  decision  upon  the  subject. 
Views  of  the  court  in  that  case  were  that  the  acts  of  the  supervisors  in  issuing 
the  bonds  and  putting  them  upon  the  market,  and  by  levying  taxes  and  paying 
interest  for  a  series  of  years,  estopped  the  county  from  setting  up  any  irregu- 
larity in  their  issue,  and  this  court  has,  in  repeated  instances,  affirmed  the  same 
doctrine.     Leading  case  in  this  court  is  that  of  Knox  County  v.  Aspinwall,  21 
How.,  544  (§§  1413-18,  8upra\  which  was  very  fully  considered  by  the  court 
Alleged  defect  in  that  case  was  that  the  notices  of  the  election,  as  required  by 
law,  had  not  been  given  in  any  form,  but  the  decision  was  that  the  question  as 
to  the  sufficiency  of  the  notice,  and  the  ascertainment  of  the  fact  whether  the 
majority  of   votes  had  been  cast  in  favor  of  the  subscription,  was  necessa- 
rily left  to  the  inquiry  and  judgment  of  the  county  board,  as  no  other  tribunal 
was  provided  for  the  purpose.     Intimation  of  the  court  was  that  their  decision 
might  not  be  conclusive  in  a  direct  proceeding  to  inquire  into  the  facts  previ- 
ously to  the  execution  of  the  power  and  before  the  rights  and  interests  of  third 
parties  had  attached.     But  the  court  held  that  after  the  authority  had  been  ex- 
ecuted, the  stock  subscribed,  the  bonds  issued,  and  in  the  hands  of  innocent 
holders,  it  was  too  late,  even  in  a  direct  proceeding^  to  call  the  power  in  ques- 
tion ;  much  less,  say  the  court,  can  it  be  called  in  question  to  the  prejudice  of  a 
hana  Jide  holder  of  the  bonds  in  a  collateral  way.   Similar  views  were  expressed 
by  this  court  in  the  case  of  Bissell  v.  Jeffersonville,  24  id.,  299  (§§  1449-50, 
supra),  and  in  many  others  referred  to  by  the  plaintiff.     Moran  v.  Miami  Co., 
2  Black,  725  (§§  1439-42,  supra).    When  a  corporation  has  power,  under  any 
circumstances,  to  issue  negotiable  securities,  the  decision  of  this  court  is  that 
the  bona  fide  holder  has  a  right  to  presume  they  were  issued  under  the  circum- 
stances which  give  the  requisite  authority,  and  they  are  no  more  liable  to  be 
impeached  for  any  infirmity  in  the  hands  of  such  a  holder  than  any  other  com- 
mercial paper.    Gelpcke  v,  Dubuque,  1  Wall.,  203  (§§  1367-70,  supra).    State 
courts  in  other  states  have  decided  in  the  same  way,  as  well  where  the  contro- 
versy was  bQtween  the  original  parties  as  in  favor  of  indorsers  and  holders, 
without  notice  of  the  alleged  defect.     Savings  Co.  v.  New  London,  29  Conn., 
174;  Tash  v.  Adams,  10  Cush.,  252. 

§  1 686.  Bona  fide  holder  of  commercial  paper. 

Argument  of  the  defendants  proceeds  upon  the  ground  that,  if  they  can  show 
that  the  order  for  the  election  emanated  from  the  wrong  source,  the  plaintiff, 
although  an  innocent  holder  for  value,  cannot  recover;  but  it  is  clear  that  in  a 
case  like  the  present,  where  the  power  to  issue  the  bonds  was  fully  vested  in 
the  corporation,  the  proposition  cannot  be  sustained.  On  the  contrary,  it  is 
settled  law  that  a  negotiable  security  of  a  corporation,  which,  upon  its  face, 
appears  to  have  been  duly  issued  by  such  corporation  and  in  conformity  with 
the  provisions  of  its  charter,  is  valid  in  the  hands  of  a  bona  fide  holder  thereof 
without  notice,  although  such  security  was,  in  point  of  fact,  issued  for  a  pur- 
pose and  at  a  place  not  authorized  by  the  charter  of  the  corporation.  Stoney 
V.  Life  Ins.  Co.,  11  Paige  Ch.,  635;  Farmers'  &  Mechanics'  Bank  t'.  Butchers' 
&  Drovers'  Bank,  16  N.  Y.,  129;  G^oodman  v.  Simonds,  20  How.,  365  (Bills 
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AND  Notes,  §§420-425);  Thomson  v.  Lee  County,  3  Wall.,  327  (§§  1669-72, 
supra).  Attention  is  drawn  to  the  fact  that  in  a  recent  case,  not  yet  reported, 
the  supreme  court  of  the  state  have  held  that  these  bonds  are  void,  even  in  the 
hands  of  an  innocent  bolder;  but  inasmuch  as  the  power  to  issue  the  bonds 
was  fully  conferred  by  law,  the  question  of  their  validity  in  the  hands  of  inno- 
cent holders  without  notice  is  a  question  of  commercial  law  where  the  ^tate 
adjudications,  although  entitled  to  great  respect,  do  not  furnish  the  rule  of  de- 
cision in  this  court.  Prior  decisions  of  the  state  court  were  in  accordance  with 
the  decisions  of  this  court,  and  as  those  decisions  were  supposed  to  be  correct 
expositions  of  the  law  of  the  state  at  the  period  when  these  bonds  were  issued, 
the  latter  adjudications  cannot  control  the  judgment  in  this  case. 

Judgment  affirmed^  with  costs. 

%  1687.  Ratiflcation. —  Where  a  town  has  paid  interest  on  its  bonds  for  a  number  of  years, 
and  has  accepted  and  retained  the  stock  of  the  railroad  company  to  which  the  bonds  were 
issued,  and  the  bonds  have  passed  from  hand  to  hand  in  the  market,  the  town  is  estopped  to 
deny  the  validity  of  the  bonds.  First  Nat.  Bank  r.  Town  of  Walcott,*  7  Fed.  R.,  892;  S.  O., 
19  Blatch.,  870;  Whiting  v.  Town  of  Potter,*  18  Blatch.,  105;  County  of  Clay  r.  Society  for 
Savings,  14  Otto,  579  (§§  1019-28). 

§  1688.  A  municipal  corporation  will  not  be  heard  to  allege  that  it  has  not  made  its  bonds 
or  the  interest  coupons  payable  at  the  time  directed  by  statute,  while  it  retains  the  stocjc  it 
received  in  exchange  for  them.     Munson  v.  Town  of  Lyons,*  12  Blatch.,  539. 

§  1689.  Where  a  town  issues  bonds,  accepts  stock  in  the  railroad  company,  pays  intei^est 
on  the  bonds  for  three  years,  and  the  road  is  built  and  put  in  operation,  the  town  must  be 
held  to  have  ratified  the  issue  of  the  bonds.     Irwin  r.  Town  of  Ontario,*  18  Blatch.,  259. 

§  1690.  After  bonds  are  issued  and  interest  paid  vHthout  objection,  it  is  too  late  to  object 
that  the  road  was  located  a  short  distance  from  the  town,  the  location  being  a  practical  com- 
pliance with  what  was  required.  Commissioners  of  Johnson  County  v.  Thayer,  4  Otto,  681 
(8§  1030-36). 

g  1691.  The  supreme  court  is  not  bound  by  state  decisions  holding  municipal  bonds  void 
after  they  have  been  issued,  interest  paid  and  the  road  built.    Ibid. 

g  1692.  Where  bonds  are  absolutely  void  —  issued  without  authority  of  law — the  payment 
of  interest  for  ten  years  will  not  estop  the  town  from  denying  their  validity.  Leslie  v.  Town 
of  Urbana,*  8  Biss.,  435. 

§  1698.  Where  a  county  has  issued  its  bonds  to  a  railroad  company  and  received  its  stock 
therefor,  and  held  it  for  a  number  of  years  and  sold  it,  it  cannot  set  up  as  a  defense  to  an  ac- 
tion on  the  bonds,  that  the  company  to  which  the  bonds  were  issued  was  not  in  existence 
when  the  vote  was  had,  or  when  the  bonds  were  issued,  when  in  fact  the  company  had 
been  in  existence  several  years  and  had,  just  before  it  received  the  bonds,  changed  its 
name  on  consolidation  with  another  company.  County  of  Leavenworth  r.  Barnes,  4  Otto, 
70  (gS$  1024-26). 

g  1694.  Where  a  city  has  repeatedly  recognised  the  validity  of  its  bonds,  and  has  paid  in- 
terest on  them  for  a  series  of  years,  the  finding  should  be  in  favor  of  the  legality  of  the  bonds 
unless  it  appear  beyond  all  doubt  that  their  issue  was  void.  Poitsmouth  Savings  Bank  v. 
City  of  Springfield,*  4  Fed.  R.,  276. 

g  1695.  Where  bonds  are  issued  without  authority,  the  city  is  not  estopped  to  deny  their 
validity,  and  the  illegal  issue  cannot  be  ratified.     Lewis  r.  City  of  Shreveport,*  8  Woods,  205. 

g  1696.  Where  there  is  a  total  want  of  power  to  issue  municipal  bonds,  thero  can  be  no 
estoppel  arising  from  payment  by  the  city  of  interest  on  the  bonds,  or  from  the  acts  of  the 
officers  of  the  city  in  dealing  with  the  property  mortgaged  to  the  city  to  secure  the  payment 
of  the  bonds.     Parkersburg  v.  Brown,*  16  Otto,  487. 

g  1697.  Where  a  city  has  power  to  issue  bonds,  it  may  take  them  up  and  issue  renewal 
bonds ;  and  although  there  may  have  been  irregularities  in  the  issue  of  the  bonds,  still,  after 
the  lapse  of  a  great  many  years,  the  reception  and  use  of  the  consideration  by  the  city,  the 
payment  of  interest,  etc.,  the  city  ought  not  to  deny  their  validity.  Portsmouth  Savings 
Bank  t\  City  of  Springfield,*  4  Fed.  R,  276. 

g  1698.  Curat  I  re  acts. — Where  the  legislature  has  power  to  authorize  the  issue  of  bonds, 
it  may  ratify  and  confirm  an  irregular  issue.  Portsmouth  Savings  Bank  v.  Town  of  Yellow 
Head,*  8  Biss.,  474;  County  of  Jasper  v.  Ballou,  13  Otto,  745  (gg  1270-71). 

g  1699.  Where  a  debt  contracted  by  a  city  is  invalid  because  the  statute  under  which  it  was 

contracted  did  not  limit  the  amount,  the  debt  may  be  rendered  valid  by  a  subsequent  act. 

The  City  v.  Lamson,  9  WaU.,  477  (gg  1780-84). 
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§  1700.  Where  bonds  appear  on  their  face  to  have  been  issued  contrary  to  the  act  author^ 
izing  them,  they  may  be  rendered  valid  by  an  act  of  the  legislature,  and  the  original  and 
subsequent  holders  will  be  bona  fide  holders.    Cooper  v.  Town  of  Thompson,*  13  Blatch.,  434. 

§  1701.  In  this  case  it  was  held  that  the  legislature  cannot  render  valid  bonds  issued  with- 
out authority  of  law  —  following  a  decision  of  the  supreme  court  of  the  state  rather  than  a 
prior  decision  of  the  supreme  court  of  the  United  States.  Leslie  v.  Town  of  Urbana,*  8 
Biss.,  435. 

^  1702.  A  statute  which  docs  not  purport  in  its  titler  or  body  to  be  a  curative  act«  but  ap- 
pears, on  comparison  with  another  act,  to  be  intended  to  change  the  mode  of  levying  and 
collecting  taxes,  is  held  not  to  have  the  effect  to  make  binding  obligations  bonds  which  w^ould 
otherwise  be  void.     January  v.  Johnson  County,*  3  Dill.,  403.    See  g§  1361,  1362. 

§  1703.  The  town  of  Beloit,  in  Wisconsin,  issued  its  bonds  to  aid  in  the  building  of  a  rail- 
road,  under  authority  actual  or  supposed.  The  town  of  Beloit  was  afterwards  chartered  as  a 
city,  and  its  charter  provided  that  all  principal  and  interest  on  bonds  theretofore  issued  by  the 
town  of  Beloit  for  railroad  stock  or  other  purposes,  when  the  same  or  any  portion  thereof  should 
become  due,  should  be  paid  by  the  city  and  town  of  Beloit,  in  the  same  proportions  as  if  said 
town  and  city  had  not  been  dissolved.  It  was  decided  that  this  act  was  equivalent  to  original 
authority  to  issue  the  bonds,  and  cured  all  defects  of  power,  if  such  existed,  and  all  irregu- 
larities in  their  issue.     Beloit  v.  Morgan,*  7  Wall.,  619. 

§  1704.  A  county  was  authorized  to  issue  and  sell  bonds,  and  invest  the  proceeds  in  the 
stock  of  a  railroad  company.  The  bonds  were  issued,  and,  instead  of  being  sold,  were  ex- 
changed directly  for  stock.  Held^  that  an  act  of  the  state  legislature,  ratifying  and  confirm- 
ing the  transaction,  was  valid.  (Thompson  v.  Perrine,  13  Otto,  806,  affirmed.)  Thompson  r. 
Perrine,*  16  Otto.  589;  Cooper  v.  Town  of  Thompson,*  13  Blatch.,  434. 

^  1705.  Bonds  issued  to  a  railroad  company,  which  was  organized  under  an  act  wliich  con- 
strued a  former  act,  are  valid,  though  without  the  later  act  the  organization  of  the  railroad 
company  would  have  been  illegal.     Stebbins  v.  County  Commissioners,*  2  McC,  196. 

§  1706.  Where  an  act  of  1868  authorized  the  issue  of  bonds  in  aid  of  railroad  companies, 
and  the  company  to  which  bonds  were  issued  organized  in  1873,  under  an  act  passed  in  1872 
construing  and  declaring  the  meaning  of  an  act  of  1867,  held^  that  the  bonds  were  valid. 
Ibid. 

XIY.  State  Dbcisions. 

SuMMABY  —  Later  deciaions  not  foUotoed,  §  1707. 

§  1707.  Where  bonds  were  held  valid  at  the  time  they  were  issued,  and  long  afterwards,  a 
later  decision  of  the  state  court  holding  them  invalid  will  not  be  followed  by  the  supreme 
court.    Douglass  v.  Pike  County,  g§  1708-1711. 

[Notes.— See  §§  1712-1722.] 

DOUGLASS  t?.  COUNTY  OF  PIKE. 
(11  Otto,  677-^88.    1879.) 

Error  to  TJ.  S.  Circuit  Court,  Eastern  District  of  Missouri. 

Statement  of  Facts. —  Douglass  sued  the  county  of  Pike  on  a  lot  of  over- 
due coupons  detached  from  bonds  issued  by  it  in  aid  of  a  railroad,  and  on  be- 
half of  a  township  in  that  county.  There  was  a  judgment  for  defendant  on 
demurrer  to  the  plaintiff's  declaration. 

§  1708.  The  act  of  the  Missouri  legislature  of  March  S3, 1868,  '' to  facUitcUe 
the  constricction  of  railroads,^^  is  constitutional. 

Opinion  by  Waiie,  C.  J. 

"We  are  asked  to  reconsider  our  decision  in  County  of  Cass  v.  Johnston,  95 
U.  S.,  360  (§§  901-904,  supra),  because  since  that  case  the  supreme  court  of 
Missouri,  in  State  v.  Brassfield,  67  Mo.,  331,  and  Webb  v.  La  Fayette  County, 
id.,  353,  has  held  the  township  aid  act,  which  we  sustained,  to  be  unconstitu- 
tional. The  question  presented,  as  we  view  it,  is  not  so  much  whether  these 
late  decisions  are  right,  as  whether  they  should  be  followed  in  cases  having 

reference  to  bonds  put  out  and  in  the  hands  of  innocent  purchasers  when  they 
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were  announced.  In  the  Cass  County  case  we  said  that  the  supreme  court  of 
the  state  had  often  been  called  on  to  construe  and  give  effect  to  the  act,  and 
had  never  before  that  time  in  a  single  instance  expi'essed  even  a  doubt  as  to  its 
validity.  We  have  again  examined  all  the  cases,  and  find  that  what  we  then 
said  was  true.  Judge  Dillon,  who  filled  the  office  of  circuit  judge  in  the  eighth 
circuit  with  such  distinguished  ability  during  nearly  all  the  time  the  act  was  in 
operation,  from  its  original  passage  until  after  the  recent  decisions,  remarked  in 
Westerman  v.  Cape  Girardeau  County,  7  Cent.  L.  J.,  354:  "A  hundred  cases  — 
and  I  do  not  think  I  exaggerate —  have  been  brought  on  these  township  bonds 
in  the  federal  courts  of  this  state,  and  prior  to  the  decision  in  Harshman  v. 
Bates  Co.,  92  U.  S.,  569  (§§  899,  900,  supra),  none  of  the  able  lawyers  defend- 
ing these  cases  ever  made  a  point  that  the  act  of  March  23,  1868,  was  uncon- 
stitutional." The  reason  is  obvious.  At  the  very  outset  it  was  thought  best 
to  take  the  opinion  of  the  supreme  court  of  the  state  on  that  subject.  The  act 
went  into  operation  in  1868,  and  in  1869  State  v,  Linn  County,  44  Mo.,  504,  was 
decided.  There  a  township  had  voted  to  subscribe  to  the  stock  of  a  railroad 
company,  and  the  county  court  had  made  the  subscription;  but  after  this  was 
done  the  court  refused  "  to  deliver  the  bonds,  for  the  alleged  reason  only,  that 
the  act  under  which  the  subscription  was  made  was  unconstitutional  and  void.'* 
An  application  was  then  made  for  a  mayidamus  to  compel  the  delivery  of  the 
bonds;  and  the  only  questions  presented  by  the  counsel  for  the  respondent  in 
the  argument  of  the  case,  as  shown  by  the  report,  were  those  of  constitution- 
ality, and  especially  was  it  urged  that  the  act  was  repugnant  to  article  11,  sec- 
tion 14,  which,  quoting  from  the  opinion,  "declares  the  general  assembl}"^  shall 
not  authorize  any  county,  city  or  town  to  become  a  stockholder  in,  or  loan  its 
credit  to,  any  company,  association  or  corporation,  unless  two-thirds  of  the 
qualified  voters  of  such  county,  city  or  town,  at  a  regular  or  special  election  to 
be  held  therein,  shall  assent  thereto."  All  the  objections  presented  were  con- 
sidered by  the  court,  and  in  conclusion  it  was  said:  "The  county  court  having 
made  the  subscription,  the  company  is  entitled  to  the  bonds."  It  is  quite  true 
that  the  precise  objection  which  has  since  been  raised  was  not  then  urged  or 
considered;  but  the  alleged  discrepancy  between  the  act  and  the  constitution 
was  just  as  apparent  then  as  it  is  now,  and  Judge  Dillon,  in  Foote  v.  Johnson 
County,  6  Cent.  L.  J.,  346,  says:  "Suits  in  great  numbers  on  these  township 
bonds  have  been  brought  in  the  circuit  court  of  the  United  States  for  this  dis- 
trict, and  they  have  been  defended  by  the  ablest  lawyers  in  the  state,  upon 
every  ground  that  they  conceived  open  to  them;  but  this  difference  between 
the  phraseology  of  the  constitution  and  the  act,  so  patent  that  it  could 
not  escape  attention,  was  never  presented  or  urged  in  any  case,  so  far  as 
either  of  us  recollect,  as  invalidating  the  act."  In  County  of  Cass  v.  Johns- 
ton, we  attributed  this  to  the  fact  that  in  other  cases  it  had  been  substan- 
tially decided  that  the  language  of  the  act  and  that  of  the  constitution  were 
in  legal  effect  the  same,  and  we  at  that  time  took  occasion  to  look  somewhat 
critically  into  the  rulings  on  that  subject.  TVe  have  again  examined  that 
question,  and  are  satisfied  with  the  correctness  of  our  former  conclusion.  It 
is  thought,  however,  that  we  did  not  give  sufficient  effect  to  State  v,  Sntter- 
field,  54  Mo.,  391.  As  to  that,  we  said  the  question  presented  related  to 
another  clause  of  the  constitution,  and  that  the  decision  was  placed  expressly 
on  the  ground  of  a  difference  between  the  two  provisions.  In  this  it  is  urged 
we  were  in  error.  The  clause  of  the  constitution  there  under  consideration 
was  art.  4,  sec.  30,  which  is:  "The  general  assembly  shall  have  no  power  to 
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remove  the  county  seat  of  any  county  unless  two-thirds  of  the  qualified  voters 
of  the  county,  at  a  general  election,  shall  vote  in  favor  of  such  removal." 
Under  this  provision  of  the  constitution  a  statute  was  passed  providing  for 
elections  in  such  cases,  to  the  effect,  "  if  it  shall  appear  by  such  election  that 
two-thirds  of  the  legally  registered  voters  of  said  county  are  in  favor  of  -the 
removal  of  the  county  seat  of  such  county,  then,"  etc.  In  the  opinion  the 
court  say :  "  There  is  no  doubt  that  in  general,  when  an  election  is  held  to 
determine  the  choice  of  a  candidate,  or  the  determination  of  some  question  of 
public  policy,  the  plurality  required  by  law,  whether  it  be  a  bare  majority, 
or  two-thirds  or  three-fourths,  is  determined  by  the  result  of  the  vote  cast, 
without  regard  to  the  number  declining  to  vote;  and  this  is  upon  the  ground 
that  a  failure  to  vote  is  assumed,  or  may  be  presumed,  to  be  an  acquiescence  in 
w^hatever  result  may  be  produced  by  the  action  of  those  who  feel  a  sufficient 
interest  in  the  election  to  go  to  the  polls  and  vote,  and  for  the  further  reason 
that  in  most  cases  there  is  no  mode  by  which  the  number  of  absentees  can  be 
ascertained.  .  .  .  Our  constitution,  in  regard  to  the  proposed  removal  of 
county  seats,  it  seems  to  me,  hardly  admits  of  two  constructions.  It  prohibits 
the  legislature  from  removing  them  unless  two-thirds  of  the  qualified  voters 
shall,  at  a  general  election,  vote  for  the  removal.  The  words  do  not  imply  an 
acquiescence  or  negative  sanction,  or  a  negative  assent  inferred  from  absence, 
but  a  positive  vote  in  the  affirmative,  and  the  number  of  votes  required  is 
specifically  named,  and  there  is  no  difficulty  in  ascertaining  what  that  number 
is,  since  the  same  constitution  provides  for  a  registration  and  points  out  who  are 
qualified  voters ;  and  the  statute  in  this  case  uses  the  words  '  legally  registered 
voters,'  and  requires  two-thirds  of  them  to  vote  for  the  change."  The  court 
then  refers  to  Bassett  v.  Mayor  of  St.  Joseph,  37  Mo.,  270;  State  v.  Binder,  38 
id.,  450,  and  State  v,  Winkelmeier,  35  id.,  103,  and  says:  "In  none  of  these 
cases,  however,  was  there  any  examination  of,  or  construction  given  to,  the 
precise  language  of  the  constitutional  provision  now  under  consideration. 

.  .  .  The  present  case,  however,  presents  very  different  considerations. 
The  question  of  removing  county  seats  was  regarded  by  the  framers  of  the 
constitution  as  of  sufficient  importance  to  require  very  stringent  provisions  in 
that  instrument,  and  an  examination  of  the  laws  in  force  on  this  subject,  at 
the  time  of  the  adoption  of  the  new  constitution,  will  show  the  great  im- 
portance of  requiring  a  strict  compliance  with  its  provisions."  We  think,  then, 
we  were  not  in  error  in  supposing  that  the  court  believed  there  was  an  essential 
difference  between  the  two  provisions  of  the  constitution,  and  especially  so  as 
the  judge  who  delivered  the  opinion  of  the  court  in  State  v.  Sutterfield,  by 
his  dissent  in  the  later  cases  of  State  v.  Brassfield  and  Webb  v.  La  Favette 
County,  clearly  indicates  his  disapproval  of  the  effect  upon  the  question  now 
under  consideration  which  was  then  given  that  case. 

The  legislative  recognition  of  the  difference  between  these  two  clauses  of 
the  constitution  is  equally  apparent.  The  constitution  went  into  effect  in  July, 
1865,  and  it  became  the  duty  of  the  legislature,  at  its  next  session,  which  com- 
menced in  November,  to  adapt  the  old  laws  to  the  new  order  of  things.  In 
this  connection,  it  must  be  borne  in  mind  that  the  provision  for  a  registration 
of  voters  was  first  introduced  into  the  policy  of  the  state  by  this  new  consti- 
tution. The  then  existing  law  regulating  the  removal  of  county  seats  pro- 
vided that  "  whenever  three-fifths  of  the  taxable  inhabitants  of  any  county, 
as  ascertained  by  the  tax  list  made  and  returned  last  preceding  the  application, 
shall  petition  the  county  court,  praying  a  removal  of  the  seat  of  justice  thereof 
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to  a  designated  place,  the  coart  shall  appoint  five  commissioners,"  etc.  B.  S. 
Mo.,  1855,  p.  514,  sec.  1.  To  meet  the  requirements  of  the  new  constitution 
on  this  subject,  an  election  was  provided  for,  and  it  was  enacted  that  if  it 
should  appear  by  such  election  that  two-thirds  of  'Hhe  legally  registered 
voters"  were  in  favor  of  the  removal,  commissioners  should  be  appointed  to 
perform  the  same  duties  prescribed  in  the  old  law.  Gen.  Stat.  Mo.,  1865,  p.  223^ 
sees.  20-22.  Here  it  is  evident  the  legislature  had  in  mind  both  the  provision 
for  registration  of  voters  and  the  somewhat  unusual  requirement  that  two-thirds 
of  the  quahfied  voters  of  the  county  should  vote  for  the  measure. 

The  old  law  respecting  the  subscription  by  the  county  courts  to  the  capital 
stock  of  railroad  corporations  was  as  follows:  *'It  shall  not  be  lawful  for  the 
county  court  of  any  county  to  subscribe  to  the  capital  stock  of  any  railroad 
company,  unless  the  same  has  been  voted  for  by  a  majority  of  the  resident 
voters  who  shall  vote  at  such  election  under  the  provisions  of  this  act."  Acts 
of  1860-61,  p.  60,  sec.  2.  In  adapting  this  to  the  new  constitutional  require- 
ments, this  is  the  language  used:  ^^It  shall  be  lawful  for  the  county  court  of* 
any  county,  the  city  council  of  any  city,  or  the  trustees  of  any  incorporated 
town,  to  take  stock,  etc.,  provided  that  two-thirds  of  the  qualiBed  voters  of 
such  county,  city  or  town,  at  a  regular  or  special  election  to  be  held  therein, 
shall  assent  to  such  subscription."  Gen.  Stat.  Mo.,  1865,  p.  338,  sec.  17.  This, 
it  will  be  seen,  is  the  exact  language  of  the  constitution  itself,  and  the  intention 
evidently  was  to  leave  its  meaning  to  be  ascertained  by  judicial  construction. 
By  another  statute  passed  at  the  same  session  of  the  legislature,  the  charter  of 
the  city  of  St.  Joseph,  which  had  before  authorized  subscriptions  to  the  capital 
stock  of  railroad  companies  if  a  majority  of  the  real  estate  owners  in  the  city 
sanctioned  the  same,  was  amended  so  as  to  require  that  question  to  be  sub- 
mitted ^^  to  a  vote  of  the  qualified  voters  of  said  city,  and  in  all  such  cases  it 
shall  require  two-thirds  of  such  qualified  voters  to  sanction  the  same."  Acts 
of  1865-66,  p.  269,  sec.  1.  At  the  same  session  in  amending  the  charter  of  the 
town  of  Clarksville,  evidently  to  accomplish  the  same  object,  this  is  the  language 
employed :  '^  After  first  having  obtained  the  consent  of  the  inhabitants,  as  re- 
quired by  the  constitution  of  the  state."    Id.,  p.  254,  sec.  1. 

§  1709.  authorities  reviewed. 

At  the  February  term,  1866,  of  the  supreme  court  of  the  state,  that  court 
was  called  on,  in  Bassett  v.  Mayor  of  St.  Joseph,  37  Mo.,  270,  to  give  a  con- 
struction to  the  act  amending  the  charter  of  St.  Joseph.  Under  that  act  an 
election  was  held  on  the  13th  of  January,  1866,  to  vote  upon  the  question  of  an 
issue  of  bonds,  and  four  hundred  and  four  votes  were  polled,  of  which  three 
hundred  and  thirty-six  were  in  favor  of  and  fifty-eight  against  the  measure. 
The  mayor  refused  to  sign  the  bonds  after  the  vote  had  been  taken,  and  a 
mandaviua  was  asked  to  require  him  to  do  so.  The  only  reason  he  gave  for 
'declining  to  sign  the  bonds  was,  that  '^  he  was  in  doubt  whether  the  matter 
was  to  be  determined  by  two-thirds  of  the  votes  polled  at  the  special  election, 
or  by  two-thirds  of  all  the  voters  resident  in  the  cit}',  absolutely,  whether  vot- 
ing or  not."  In  the  argument  in  support  of  the  application  for  the  writ,  the 
attention  of  the  court  was  called  to  the  fact  that  there  was  "  no  registry  law 
by  which  the  qualified  voters  in  the  city  could  be  ascertained,"  and  it  was  fur- 
ther said,  ^^  the  votes  cast  at  the  last  election  for  city  ofiicers  and  the  votes 
cast  at  said  subsequent  election  furnish  the  only  correct  criterion  to  ascertain 
the  number  of  qualified  voters  in  the  city  at  the  time  said  special  election  was 
held."    In  the  opinion,  mention  is  also  made  of  the  number  of  votes  polled  at 
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the  next  preceding  election ;  but  the  court,  after  stating  the  exact  question  put 
by  the  mayor  as  indicating  his  own  doubts,  uses  this  direct  and  unmistakable 
language:  "  We  think  it  was  sufficient  that  two-thirds  of  the  qualified  voters 
who  voted  at  the  special  election  authorized  for  the  express  purpose  of  deter- 
mining that  question,  on  public  notice  duly  given,  voted  in  favor  of  the  propo- 
sition. This  was  the  mode  provided  by  law  for  ascertaining  the  sense  of  the 
qualified  voters  on  that  question.  There  would  appear  to  be  no  other  practi- 
cable way  in  which  this  matter  could  be  determined."  It  is  true,  the  bonda 
voted  at  this  election  were  not  to  be  used  in  payment  of  subscriptions  to  the 
stock  of  railroad  companies,  but  the  law  construed  was  the  one  in  which  pro- 
vision was  made  for  such  subscriptions.  Following  this,  at  the  October  terra, 
1866,  of  the  same  court,  was  the  case  of  State  v.  Binder,  38  Mo.,  450,  in  which 
similar  language  in  another  statute  was  construed,  and  Bassett  v.  Mayor  of  St. 
Joseph  cited  as  establishing  the  doctrine  "  that  an  election  of  this  kind  author- 
ized for  the  very  purpose  of  determining  that  question,  on  public  notice  duly 
given,  was  the  mode  contemplated  by  the  legislature  as  well  as  by  the  law  for 
ascertaining  the  sense  of  the  legal  voters  upon  the  question  submitted,  and 
that  there  could  not  well  be  any  other  practicable  way  in  which  such  a  matter 
could  be  determined.  And,"  continues  the  court,  "  certainly,  in  the  absence  of 
any  evidence  to  the  contrary,  it  may  be  presumed  that  the  voters  voting  at  aa 
election  so  held  were  all  the  legal  voters  of  the  city ;  or,  that  all  those  who  did 
not  see  fit  to  vote  (if  there  were  any)  acquiesced  in  the  action  of  those  who 
did  vote,  and  so  are  to  be  considered  as  equally  bound  and  concluded  by  the 
result  of  the  election.  Rex  v.  Foxcroft,  2  Burr.,  1017;  Wilcox  on  Corp.,  546.'* 
Certainly,  after  these  two  decisions,  made  under  the  circumstances  that  attended 
them,  and  with,  the  mind  of  the  court  directed  by  counsel  in  their  argument  to 
the  registration  laws,  it  might  fairly  be  assumed  by  the  legislature  to  have 
been  judicially  determined  that  the  assent  of  two-thirds  of  the  qualified  voters 
voting  at  an  election  duly  called  and  notified  was  the  legal  equivalent  of  the 
assent  of  two-thirds  of  the  qualified  voters  of  an  election  precinct.  Hence  it 
was  that  at  the  session  of  the  legislature  which  began  in  January,  1868,  and  as 
soon,  probably,  as  the  effect  of  these  decisions  had  become  generally  under- 
stood, to  avoid  all  future  doubts  as  to  what  was  meant,  the  equivalent  language, 
as  construed  by  the  courts,  was  used,  instead  of  that  of  the  constitution  itself. 
And  so  we  find  not  only  in  the  township  aid  act,  but  in  other  acts  depending 
for  their  authority  on  the  same  clause  of  the  constitution,  the  requisite  assent 
of  those  voting  at  an  election  was  deemed  by  the  legislature  to  be  the  assent 
of  the  qualified  voters. 

It  was  under  this  state  of  facts  and  the  law  that  States.  Linn  County  (supra) 
was  heard  and  decided.  Other  objections  to  its  constitutional  validity  than 
those  which  had  formerly  been  considered  were  raised,  argued  and  decided  in 
favor  of  the  law.  From  that  time  forward,  and  until  long  after  the  issue  of 
the  bonds  now  in  question,  the  law  was  treated  by  the  courts  and  the  people  as 
vaUd  and  constitutional.  No  lawyer  asked  for  a  professional  opinion  on  that 
subject  could  have  hesitated  to  say  that  it  had  been  settled.  It  would  seem  as 
though  every  question  which  could  be  raised  had  in  some  form,  directly  or  in- 
directly, been  presented  and  decided.  While  some  of  the  decisions  were  ren- 
dered before  the  passage  of  the  township  act,  it  is  so  clear  that  the  pecuUar 
language  of  that  act  was  the  consequence  of  those  decisions  that  we  do  not 
deem  it  unreasonable  to  give  them  all  the  effect  they  would  have  if  made  after- 
wards. 
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§  1710.  Where  "tnunicijpal  honds  have  heen  put  upon  the  market  as  cominercial 
jpaper  their  legal  status  must  he  settled  by  the  statutes  of  the  state  as  expounded  by 
the  highest  cou7*t  of  the  state,  (a) 

We  are,  then,  to  consider  whether,  under  these  circumstances,  we  must  follow 
the  later  decisions  to  the  extent  of  destroying  rights  which  have  become  vested 
under  those  given  before.  As  a  rule,  we  treat  the  construction  which  the  high- 
est court  of  a  state  has  given  a  statute  of  the  state  as  part  of  the  statute,  and 
govern  ourselves  accordingly;  but  where  different  constructions  have  been 
given  to  the  same  statute  at  different  times,  we  have  never  felt  ourselves  bound 
to  follow  the  latest  decisions,  if  thereby  contract  rights  which  have  accrued 
under  earlier  rulings  will  be  injuriously  affected.  The  language  of  Mr.  Chief 
Justice  Taney  in  Rowan  v.  Eunnels,  5  How.,  134,  expresses  the  true  rule  on 
this  subject.  He  said,  p.  139:  "Undoubtedly  this  court  will  always  feel  itself 
bound  to  respect  the  decisions  of  the  state  courts,  and,  from  the  time  they  are 
made,  regard  them  as  conclusive  in  all  cases  upon  the  construction  of  their  own 
laws.  But  we  ought  not  to  give  them  a  retroactive  effect,  and  allow  them  to 
render  invalid  contracts  entered  into  with  citizens  of  other  states  which,  in  the 
judgment  of  this  court,  were  lawfully  made."  Afterwards,  in  Ohio  Life  Ins. 
&  Trust  Co.  V.  Debolt,  16  How.,  416,  the  same  learned  chief  justice,  after  reit- 
erating what  he  had  before  said  in  Eowan  v.  Runnels,  uses  this  language:  "It 
is  true  the  language  of  the  court  in  that  case  is  confined  to  contracts  with  citi- 
zens of  other  states,  because  it  was  a  case  of  that  description  which  was  then 
before  it.  But  the  principle  applies  with  equal  force  to  all  contracts  which 
come  within  its  jurisdiction."  This  distinction  has  many  times  been  recognized 
and  acted  upon.  Supervisors  v.  United  States,  18  Wall,  71;  Fairfield  v.  County 
of  Gallatin,  100  U.  S.,  47  (§§  869-871,  supra).  Indeed,  if  a  contrary  rule  was 
adopted,  and  the  comity  due  to  state  decisions  pushed  to  the  extent  contended 
for,  "  it  is  evident,"  to  use  again  the  language  of  Mr.  Chief  Justice  Taney,  in 
Rowan  v.  Runnels,  "that  the  provision  of  the  constitution  of  the  United 
States,  which  secures  to  the  citizens  of  another  state  the  right  to  sue  in  the 
courts  of  the  United  States,  might  become  utterly  useless  and  nugatory." 

§  1711.  The  proper  rule  for  the  construction  of  a  statute  with  reference  to 
contract  rights  under  it. 

The  true  rule  is  to  give  a  change  of  judicial  construction  in  respect  to  a  stat- 
ute the  same  effect  in  its  operation  on  contracts  and  existing  contract  rights 
that  would  be  given  to  a  legislative  amendment;  that  is  to  say,  make  it  pros- 
pective, but  not  retroactive.  After  a  statute  has  been  settled  by  judicial  con- 
struction the  construction  becomes,  so  far  as  contract  rights  acquired  under  it 
are  concerned,  as  much  a  part  of  the  statute  as  the  text  itself,  and  a  change  of 
decision  is  to  all  intents  and  purposes  the  same  in  its  effect  on  contracts  as  an 
amendment  of  the  law  by  means  of  a  legislative  enactment.  So  far  as  this 
case  is  concerned,  we  have  no  hesitation  in  saying  that  the  rights  of  the  parties 
are  to  be  determined  according  to  the  law  as  it  was  judicially  construed  to  be 
when  the  bonds  in  question  were  put  on  the  market  as  commercial  paper.  We 
recognize  fully  not  only  the  right  of  a  state  court,  but  its  duty,  to  change  its 
decisions  whenever,  in  its  judgment,  the  necessity  arises.  It  may  do  this  for 
new  reasons,  or  because  of  a  change  of  opinion  in  respect  to  old  ones;  and 

{a)  Where  bonds  are  valid  by  the  laws  of  the  state  as  expounded  at  the  time  they  were  issued,  the  federal  courts 
'Will  not  follow  later  decisions  holding?  them  invalid.  Gelpcke  v.  City  of  Dubuque,  1  Wall.,  176  m  1.%7-TO,  »upro); 
Thomson  v.  Lee  County,  8  Wall.,  3^7  (&$  1669-72,  8upra)\  Mitchell  v.  Burlington,  4  WaU.,  «70  (^  1151-58,  •iipra)\ 
Havemeyer  v.  Iowa  Co., 3  Wall.,  3*^3;  Larned  v.  Burlington,  4  Wall.,  273;  The  City  v.  Lamson,  9  Wall.,  477  ($$  1739-81, 
infra)\  Olcott  v.  The  Supervisors,  16  Wall.,  678;  Chambers  County  r.  Clews,  «1  W^all.,  317;  New  Buffalo  v.  Iron 
Co. .♦  16  otto,  73;  Marshal  v.  Elgin,*  8  McC,  83;  Burleigh  v.  Rochester,  5  Fed.  R.,  6C7. 
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ordinarily  we  will  follow  them,  except  so  far  as  they  affect  rights  vested  before 
the  change  was  made.  The  rules  which  properly  govern  courts,  in  respect  to 
their  past  adjudications,  are  well  expressed  in  Boyd  v.  Alabama,  94  U.  S.,  645, 
where  we  spoke  through  Mr.  Justice  Field.  If  the  township  aid  act  had  not 
been  repealed  by  the  new  constitution  of  1875  (art.  9,  sec.  6),  which  took  away 
from  all  municipalities  the  power  of  subscribing  to  the  stock  of  railroads,  the 
new  decisions  would  be  binding  in  respect  to  all  issues  of  bonds  after  they  were 
made;  but  we  cannot  give  them  a  retroactive  effect  without  impairing  the  obli- 
gation of  contracts  long  before  entered  into.  This  we  feel  ourselves  prohibited 
by  the  constitution  of  the  United  States  from  doing.  We  always  regret  to 
find  ourselves  in  conflict  with  the  courts  of  the  states  in  matters  affecting  local 
law,  but  when  necessary  we  cannot  refrain  from  acting  on  our  own  judgment 
without  abrogating  our  constitutional  jurisdiction. 

For  these  reasons  the  judgment  of  the  circuit  court  will  be  reversed,  and  the 
oause  remanded  with  directions  to  overrule  the  demurrer  to  the  petition,  and 
take  such  further  proceedings,  not  inconsistent  with  this  opinion,  as  law  and 
justice  may  require ;  and  it  is  so  ordered. 

'^'vl712.  In  general. — The  federal  courts  are  not  bound  by  state  decisions  on  questions  of  com- 
mercial law  arising  in  suits  on  municipal  bonds.  Mercer  County  v.  Hacket,  1  Wall.,  83 
(gg  1409-12).  Such  questions  are  questions  of  commercial  law,  and  belong  to  the  domain  of  gen- 
•eral  jurisprudence.  Town  of  Venice  v.  Murdock,  2  Otto,  494  (§§  1447-48);  Township  of  Pine 
Grove  v,  Talcott,  19  WalL,  666  (g§  861-866);  Supervisors  v,  Schenck,  5  WaU.,  772  (g§  1683^); 
S.  C*  1  Biss.,  533. 

§  1713.  Where  municipal  bonds  have  been  held  valid  by  the  state  court  in  the  hands  of 
innocent  holders,  and  the  ruling  has  been  followed  by  the  supreme  court,  if  the  state  court 
subsequently  changes  its  ruling  the  supreme  court  will  decline  to  change  its  own  ruhngs. 
Ck)unty  of  Ralls  v.  Douglass,*  15  Otto,  728. 

§  1714.  Where  bonds  are  held  valid  by  the  laws  of  the  state  at  the  time  of  their  issue,  the 
federal  courts  will  not  follow  later  state  decisions  holding  such  bonds  invalid,  even  though 
the  purchaser  purchases  with  notice  of  such  later  decisions.    Taylor  v.  Ypsilanti,*  15  Otto,  60. 

§  1 715.  Whenever  the  state  courts  have  declared  the  act  under  which  bonds  were  issued 
constitutional,  all  persons  into  whose  hands  the  bonds  may  come  are  authorized  to  consider 
the  question  as  conclusively  settled.    Smith  v,  Tallapoosa  County,  2  Woods,  574  (§g  1778-81). 

g  1716.  Where  bonds  have  been  issued  before  any  decision  adverse  to  their  validity  has  been 
made  by  the  state  court,  the  federal  courts  will  ascertain  for  themselves  whether  the  bonds 
are  valid  under  the  constitution  and  laws  of  the  state.     Foote  v.  Johnson  Ck>unty,*  5  DilL,  3Sl. 

§1717.  In  suits  on  municipal  bonds  the  decisions  of  state  courts  will  be  followed  unless 
there  are  cogent  reasons  to  the  contrary.  Thomas  v.  County  of  Scotland,*  3  DilL,  7.  See 
§§  1210-14. 

§  1718.  A  federal  court  will  not  hold  municipal  bonds  void  in  the  hands  of  bona  flde  holders 
flimply  on  the  ground  that  they  have  been  held  void  by  the  state  court.  McCall  v.  Town  of 
Hancock,*  10  Fed.  R.,  8. 

§  1719.  The  decision  by  the  supreme  court  of  Wisconsin,  in  Whiting  v.  Fond  du  Lac 
County,  held  not  binding  on  the  federal  courts,  as  it  declared  certain  bonds  of  that  county 
invalid  for  want  of  constitutional  power  in  the  legislature  to  authorize  the  issue  of  bonds  and 
the  levy  of  taxes  to  pay  them.  Tlie  question  was  not  one  of  interpretation  or  construction, 
but  the  right  of  taxation  generally  by  any  government.  Olcott  v.  The  Supervisors,  16 
Wall.,  678. 

g  1720.  As  to  the  validity  of  municipal  bonds,  as  affected  by  irregularities  in  the  election, 
etc.,  the  supreme  court  will  not  follow  the  state  courts  regardless  of  its  own  convictions  on 
the  subject.     Roberts  v.  Bolles,  11  Otto,  119  (g§  1006-9). 

§1721.  The  decision  of  the  supreme  court  of  the  state,  declaring  an  act  of  the  legislature, 
authorizing  a  county  to  issue  bonds,  constitutional,  will  be  followed  by  the  federal  courts. 
McCoy  V,  Washington  Co.,*  3  Wall.  Jr.,  881;  First  Nat.  B'k  v.  Town  of  Bennington,*  10 
Blatch.,  53;  County  of  Leavenworth  v.  Barnes,  4  Otto,  70  (S§  1024-26). 

§  1722.  In  the  absence  of  any  decision  by  the  supreme  court  of  the  state  upon  the  questiea 
and  considering  the  course  of  decision  in  the  federal  supreme  court,  a  federal  circuit  court 
refused  to  hold  unconstitutional  legislation  authorizing  municipal  indebtedness  and  taxation 
for  stock  in  a  railway  company.     Gilchrist  v.  Little  Rock,*  1  DilL,  261. 
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XV.  Coupons. 


BVMMAKY  —  Right  of  holder  to  sue,  §  172^,— Limitations,  §  1724.— Proof  that  purchase  did 
not  extinguish,  §  1725. — Subrogation,  §  1726.—  Acquire  no  rights  by  being  detached  and 
transferred,  §  1727.— Rights  of  pledgee  of  bonds,  %  1728.-^  Presentment  for  payment, 
§  1729. 

§  1 723.  The  holder  of  matured  coupons  may  sue  on  them  although  he  is  not  the  holder  of 
the  bonds.  In  such  suit  it  is  not  necessary  to  produce  the  bonds,  but  it  is  proper  in  pleading 
to  recite  the  bonds  by  way  of  inducement ;  such  a  mode  of  pleading  will  not  make  the  suit  a 
suit  on  the  bonds.    The  City  v.  Lamson,  §g  1780-1784     See  §  1776. 

§  1724.  Coupons  are  not  barred  by  limitation  short  of  the  time  required  to  bar  a  remedy  on 
the  bonds.     Ibid. 

§  1 725.  The  purchaser  of  interest  coupons  of  bonds  of  a  railroad  company  is  not  estopped 
from  claiming  that  he  purchased,  and  did  not  pay  and  extinguish,  the  coupons,  from  the  fact 
that  he  recelTed  the  coupons  of  the  financial  agents  of  the  company,  and  that  he  himself  is 
the  president  of  the  company.    Ketchum  v.  Duncan,  §§  1785-1742. 

8  1 726.  A  purchaser  of  interest  coupons  acquires  no  rights  by  subrogation.     Ibid, 

§  1727.  The  cutting  of  interest  coupons  from  bonds,  and  transferring  them,  can  give  them 
no  increased  rights  under  the  mortgage  securing  the  payment  of  the  bonds  and  interest. 
Ibid, 

§  172S.  Where  bonds  with  interest  coupons  attached  are  pledged  as  collateral  security,  the 
pledgee  is  a  legal  holder,  and  if  the  coupons  are  not  paid  when  due  he  has  the  right  to  insist 
that  the  principal  of  the  bonds  has  become  due  in  accordance  with  their  terms,  although  the 
debt  to  secure  which  the  bonds  were  pledged  is  not  yet  dtM.  Warner  t;.  The  Rising  Fawn 
Iron  Co.,  §.4  1748-1745. 

8  1729.  Where  coupons  do  not  provide  for  presentment  for  payment,  the  party  issuing  the 
bonds  may  be  put  in  default  without  presentment,  unless  he  aver  and  prove  that  funds  were 
provided  for  the  payment  of  the  coupons  as  they  became  du^.    Ibid,    See  §  1776. 

(Notbs.— See  §§  1746-1772.] 

THE  CITY  V.  LAMSON. 
(9  Wallace,  477-486,     1869.) 

Error  to  U.  S.  Circuit  Court,  District  of  Wisconsin. 

Statement  of  Facts. —  This  was  an  action  by  tiie  holder  of  coupons  detached 
from  bonds.  The  declaration  recited  the  bonds  in  general  terms,  alleged  that 
they  had  been  sold  and  transferred,  etc.,  so  that  plaintiff  could  not  produce 
them,  and  that  plaintiff  was  the  owner  of  the  interest  and  coupons,  the  coupons 
being  produced  in  court  to  be  canceled.  The  defendant  pleaded  nil  dehet^  and 
set  up  the  statute  of  limitations  of  six  years.  The  court  refused  to  instruct 
(1)  that  the  bonds  ought  to  have  been  produced;  (2)  that  the  city  of  Kenosha 
had  no  authority  to  issue  the  bonds. 

Opinion  by  Nelson,  J. 

We  agree  that  if  this  were  an  action  upon  the  bonds  to  recover  instalments 
of  interest  that  had  accrued  thereon,  although  such  instalments  had  been  duly 
assigned  to  the  plaintiff,  there  would  be  great  dilBculty  in  maintaining  it  in  his 
name,  as  well  as  without  producing  the  bonds,  as  the  proper  evidence  that 
interest  was  due.  The  plaintiff,  under  such  circumstances,  doubtless,  would 
have  a  remedy  for  withholding  the  interest;  but  it  is  not  necessary  or  material 
to  stop  and  point  it  out  in  the  present  case;  for  we  do  not  regard  the  action 
as  founded  upon  the  bonds,  but  upon  the  coupons.  The  bonds  are  recited  in 
very  general  terms,  it  is  true,  in  the  declaration,  but  it  is  by  way  of  explaining 
and  bringing  into  view  the  relation  which  the  coupons  originally  held  to  the 
bonds,  and  which,  in  an  important  sense,  they  still  hold,  though  distinct  as  it 
respects  ownership,  as  they  represent  the  interest  that  had  become  due  upon 
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them.  The  relation  we  refer  to  is,  that  these  coupons  are  not  received  or  in- 
tended to  have  the  effect  of  extinguishing  the  interest  due  on  the  bonds,  as  this 
collateral  security,  or  rather  this  evidence  of  the  interest,  upon  well-settled 
principles,  cannot  have  that  effect  without  an  express  agreement  between  the 
parties.  Besides,  the  coupons  are  given  simply  as  a  convenient  mode  of  ob- 
taining payment  of  the  interest  as  it  becomes  due  upon  the  bonds.  There  is  no 
extinguishment  till  payment. 

§  1 730.  Pleading  a  contract  by  way  of  inducement 

The  recital  is  by  way  of  inducement,  as  is  familiar  to  special  pleaders  at 
common  law,  which  Mr.  Chitty  says  is  in  the  nature  of  a  preamble,  stating  the 
circumstances  under  which  the  contract  was  made,  or  to  which  the  considera- 
tion has  reference.  1  Chitty  on  Plead.,  290.  The  office  of  an  inducement  is 
explanatory,  and  does  not,  in  general,  require  exact  certainty.  Thus,  says  Mr. 
Chitty,  when  an  agreement  with  a  third  person  is  stated  only  as  an  inducement 
to  the  defendant's  promise,  which  is  the  principal  cause  of  action,  it  is  con- 
sidered, in  general,  sufficient  to  state  such  agreement  without  certainty  of  name, 
place  or  person  (1  Chitty  on  Plead.,  291),  and  where  the  matter  is  unnecessarily 
stated  b}"^  way  of  inducement,  and  might  be  struck  out  as  surplusage,  and,  as 
we  shall  show  hereafter,  may  be  said  of  that  in  the  present  case,  the  failure  to 
make  proof  of  the  statement  is  not  material. 

§  1731.  A  suit  upon  coupons  is  harred  by  the  statute  of  limitations  only  where 
a  suit  upon  the  bond  would  be  barred. 

The  action,  then,  being  founded  upon  the  coupons,  the  material  question 
arising  on  this  branch  of  the  case  is  whether  or  not  the  plea  of  the  statute  of 
limitations  constitutes  a  good  defense.     It  is  admitted  that  more  than  six 
years  have  elapsed  since  the  interest  accrued  on  the  coupons,  and,  if  barred  by 
this  lapse  of  time,  the  defense  is  complete  and  the  court  below  erred  in  sustain- 
ing the  demurrer.    As  we  have  seen,  the  coupons  were  made  contemporaneously 
by  the  city  with  Ihe  bonds  for  the  accruing  interest  thereon.    This  appears  on 
their  face.    The  city  of  Kenosha,  on  the  1st  September,  etc.,  will  pay  $25  at 
the  People's  Bank,  etc.,  on  presentation  of  this  coupon,  being  the  interest  due 
that  day  on  the  bond  of  said  city,  numbered  one,  dated  1st  September,  1857^ 
which  bond  itself  contains  a  covenant  for  the  same  interest.     The  coupon  is 
not  an  independent  instrument,  like  a  promissory  note  for  a  sum  of  money,  but 
is  given  for  interest  thereafter  to  become  due  upon  the  bond,  which  interest  is 
parcel  of  the  bond  and  partakes  of  its  nature;  and  the  bond  being  of  a  higher 
security  than  a  simple  contract  debt,  is  not  barred  by  lapse  of  time  short  of 
twenty  years ;  and,  as  we  have  seen,  this  contemporaneous  coupon  does  not 
operate  as  an  extinguishment  of  the  interest,  unless  there  has  been  an  express 
agreement  to  that  effect.    These  coupons  are,  substantially,  but  copies  from 
the  body  of  the  bond  in  respect  to  the  interest,  and,  as  is  well  known,  are  given 
to  the  holder  of  the  bond  for  the  purpose,  first,  of  enabling  him  to  collect  the 
interest  at  the  time  and  place  mentioned  without  the  trouble  of  presenting  the 
bond  every  time  it  becomes  due;  and  second,  to  enable  the  holder  to  realize 
the  interest  due,  or  to  become  due,  by  negotiating  the  coupons  to  the  bearer  in 
business  transactions,  on  whom  the  duty  of  collecting  them  devolves.     This 
device  affords  great  convenience  to  all  persons  dealing  in  these  securities,  es- 
pecially to  the  holders  in  foreign  countries,  who  otherwise  would  be  obliged  to 
forward  the  bond  to  the  place  of  payment  of  the  interest  each  time  it  became 
due  or  trust  them  to  the  hands  of  their  correspondents  in  the  country  where 

the  payment  is  made. 
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This  convenience  in  the  collection  by  the  use  of  coupons,  as  is  apparent,  very 
much  facilitates  the  negotiation  of  these  securities  abroad,  and  enhances  their 
value  in  the  foreign  market.  And  any  decision  that  would  have  the  effect  to 
lessen  or  impair  the  higher  security  for  the  interest  as  found  in  the  bond,  by 
the  use  of  these  coupons,  would  necessarily,  to  that  extent,  defeat  the  purpose 
for  which  they  were  designed.  As  we  have  seen,  there  is  nothing  in  the  con- 
tract between  the  parties  that  would  lead  to  the  conclusion  the  nature  or  char- 
acter of  the  security  by  the  bond  for  the  interest  was  to  be  changed  or  lessened  by 
the  issue  of  the  coupons,  but  the  contrary ;  for  if  any  such  change  had  been  in- 
tended, it  should  have  been  in  some  way  indicated  in  the  body  of  them.  There 
was  but  one  contract,  and  that  evidenced  by  the  bond,  which  covenanted  to 
pay  the  bearer  $500  in  twenty  years,  with  semi-annual  interest  at  the  rate  of 
ten  per  cent,  per  annum.  The  bearer  has  the  same  security  for  the  interest 
that  he  has  for  the  principal.  The  coupon  is  simply  a  mode  agreed  on  between 
the  parties  for  the  convenience  of  the  holder  in  collecting  the  interest  as  it  be- 
comes due.  Their  great  convenience  and  use  in  the  interests  of  business  and 
commerce  should  commend  them  to  the  most  favorable  view  of  the  court;  but 
even  without  this  consideration,  looking  at  their  terms,  and  in  connection  with 
the  bond,  of  which  they  are  a  part,  and  which  is  referred  to  on  their  face,  in 
our  judgment  it  would  be  a  departure  from  the  purpose  for  which  they  were 
issued,  and  from  the  intent  of  the  parties,  to  hold,  when  they  are  cut  off  from 
the  bond  for  collection,  that  the  nature  and  character  of  the  security  changes, 
and  becomes  a  simple  contract  debt,  instead  of  partaking  of  the  nature  of  the 
higher  security  of  the  bond,  which  exists  for  the  same  indebtedness.  Our  con- 
clusion is,  that  the  cause  of  action  is  not  barred  by  lapse  of  time  short  of  twenty 
years. 

§  1732*  Pleading  in  actions  upon  coupons. 

Becnrring  again  to  the  declaration,  we  have  said  that  the  preamble  or  induce- 
ment was  unnecessary,  and  might  well  be  rejected  as  surplusage.  As  we  have 
seen,  it  recites,  in  very  general  terms,  the  bonds  to  which  the  several  coupons  in 
suit  were  annexed.  Now,  each  coupon  itself  contains  substantially,  on  its  face, 
all  this  information.  It  is  issued  for  interest  due  at  a  certain  day  and  place  on 
a  bond,  giving  its  number  and  date.  Another  form  adds  the  amount,  but  this 
is  unimportant,  as  the  bond  is  sufficiently  identified  without  it.  The  production 
of  the  coupon,  therefore,  at  the  trial,  will  show  the  relation  it  bears  to  the  bond, 
and  if  our  opinion  is  sound,  that  in  this  connection  it  cannot  be  legally  severed 
from  it  till  the  interest  is  paid,  a  count  upon  the  coupon  is  all  that  can  be 
material. 

§  1733.  Where  a  deht  is  contracted  hy  a  city  under  an  act  which  is  unconstitti- 
tionaly  the  debt  may  he  validated  hy  a  subsequent  statute. 

The  only  remaining  question  in  the  case  is  as  to  the  authority  of  the  city  of 
Kenosha  to  issue  bonds  to  which  the  coupons  were  annexed.  The  act  of  1857 
of  the  legislature,  which  amends  and  consolidates  the  several  acts  relating  to 
the  charter  of  the  city,  confers  full  authority  upon  the  common  council  to  bor- 
row on  the  corporate  credit  of  the  city  any  sum  of  money  for  any  term  of  time, 
at  any  rate  of  interest,  and  payable  at  any  place  deemed  expedient,  issuing 
bonds  or  scrip  therefor.  It  is  admitted  this  authority  would  be  sufficient,  but 
it  is  insisted  that  the  statute  exceeds  the  authority  of  the  legislature  under  the 
third  section  of  the  eleventh  article  of  the  state  constitution,  which,  it  is 
asserted,  requires  the  legislature  to  limit  or  restrict  the  amount  of  monej^  to  be 

raised  by  the  city.     Without  inquiry  into  this  question,  it  is  sufficient  to  say 
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that,  after  the  city  had  passed  the  ordinance  lending  its  credit  to  the  railroad 
company  to  the  amount  of  $100,000,  the  legislature  ratified  it.  This  was 
equivalent  to  an  original  limit  of  this  amount. 

§  1734.  Where  municipal  honds  were  lidd  valid  hy  the  state  cotirt  when  issued^ 
this  court  wiU  not  follow  a  svhaequent  decision  of  the  saine  court  holding  them 
invalid. 

It  is  urged  also  that  the  supreme  court  of  Wisconsin  has  held  that  the  act  of 
the  legislature  conferring  authority  upon  the  city  to  lend  its  credit,  and  issue 
the  bonds  in  question,  was  in  violation  of  the  provision  of  the  constitution 
above  referred  to.  But,  at  the  time  this  loan  was  made,  and  these  bonds  were 
issued,  the  decisions  of  the  court  of  the  state  favored  the  validity  of  the  law. 
The  last  decision  cannot,  therefore,  be  followed.  Gelpcke  v,  Dubuque,  1  Wall, 
175  (§§  1367-70,  supra). 

Judgment  affirmed, 

Mb.  Justice  Millkb  dissented. 

KETCHUM  V.  DUNCAN -•  HAYS  v.  KETCHUM. 
(6  Otto,  659-675.    1877.) 

Appeal  from  U.  S.  Circuit  Court,  Southern  District  of  Alabama. 

Opinion  by  Me.  Justice  Stbong. 

Statement  of  Facts. —  The  principal  question  attempted  to  be  raised  by  the 
appellants  is,  whether  the  deed  of  trust  or  mortgage  of  the  railroad  company, 
executed  in  1858,  is  a  valid  security,  not  merely  for  the  bonds  therein  described, 
but  for  the  interest  coupons  that  fell  due  in  May  and  November,  1874,  and 
which  are  now  held  by  Alexander  Duncan.  Assuming  that  the  question  is 
properly  before  us,  we  proceed  directly  to  consider  it.  On  the  part  of  the  ap- 
pellants, it  is  claimed  that  the  coupons  were  paid  when  they  became  due,  or, 
secondly,  if  not,  that  Duncan,  Sherman  &  Co.,  and  their  assignee,  Alexander 
Duncan,  are  estopped  by  fraud  and  breach  of  trust  from  setting  them  up  as  first 
mortgage  liens,  that  is,  as  entitled  to  the  benefit  of  the  lien  of  the  mortgage  of 
1853;  and  thirdly,  that  the  coupons,  if  not  paid  when  they  fell  due,  have  since 
been  paid  to  Duncan,  Sherman  &  Co.,  under  a  special  appropriation  of  the  net 
earnings  of  the  railroad,  which  the  firm  diverted  to  other  uses.  This,  it  is  said, 
appears  from  a  proper  marshaling  of  the  assets  of  the  railroad  company.  On 
the  other  hand,  Alexander  Duncan,  who  obtained  those  coupons  from  Duncan, 
Sherman  &  Co.,  denies  that  they  were  paid  when  they  fell  due,  or  have  ever 
been  paid.  He  denies  that  there  is  any  estoppel,  arising  from  fraud  or  breach 
of  trust,  against  claiming  the  coupons  to  be  entitled  to  the  lien  of  the  first  mort- 
gage. And  he  denies  that  there  has  been  any  misappropriation  of  the  net  earn- 
ings of  the  railroad  company,  which,  under  any  proper  marshaling  of  the  assets, 
shows  that  the  coupons  were  paid  to  the  firm  from  which  he  obtained  them. 
He  insists  that  the  coupons,  instead  of  having  been  paid,  became  the  property 
of  Duncan,  Sherman  &  Co.,  either  by  purchase  or  transfer  from  the  former 
owners,  at  or  about  the  times  when  they  fell  due,  and  that  he  has  succeeded  to 
the  rights  of  those  purchasers.  It  is  to  the  support  of  one  or  the  other  of  these 
opposite  averments  of  the  parties  that  most  of  the  evidence  in  this  voluminons 
record  has  been  directed. 

If  the  coupons  have  not  been  paid  in  fact,  or  equitably  by  funds  which  Dun- 
can, Sherman  &  Co.  should  have  appropriated  to  paying  them,  and  if  there  be 
no  estoppel  against  asserting  them,  it  is  not  claimed  that  they  are  not  protected 
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by  the  mortgage  as  fally  as  tbe  bonds  from  which  they  were  taken.  What, 
then,  is  the  evidence  of  actual  payment?  The  coupons  were  produced  uncan- 
celed, and  they  were  proved  before  the  master  appointed  by  the  circuit  court. 
If  there  were  nothing  else  in  the  case,  Alexander  Duncan's  possession  of  them 
would  raise  the  presumption  that  he  became  the  holder  in  the  usual  course  of 
business,  for  value,  at  their  date,  and  before  they  became  payable.  The  appel- 
lees claim  the  benefit  of  this  presumption ;  but  it  is  completely  rebutted  by 
proof  that  neither  Duncan,  Sherman  &  Co.,  nor  Alexander  Duncan,  acquired 
any  ownership  of  them  before  they  fell  due.  We  are  then  confined  to  a  con- 
sideration of  what  occurred  at  that  time  and  thereafter.  There  are  some  things 
so  clearly  established  by  the  evidence  that  they  must  be  considered  beyond 
doubt.  They  are  these:  1.  Neither  the  coupons  due  in  May,  1874,  nor  those 
due  in  November,  1874,  were  paid  by  the  railroad  company.  2.  They  were 
not  paid  with  money  or  funds  furnished  by  the  railroad  company.  3.  They 
were  not  paid  by  any  one  in  pursuance  of  an  agreement  with  the  railroad  com- 
pany to  pay  them  for  or  on  behalf  of  the  debtors,  or  in  extinguishment  of 
the  debt.  Thus  far  the  evidence  is  full  and  uncontradicted.  4.  Duncan,  Sher- 
man &  Co.,  who  furnished  the  money  which  the  former  owners  received  for  the 
coupons,  did  not  intend  to  pay  them  in  any  such  sense  as  to  relieve  the  rail- 
road company  from  its  obligation.  By  advancing  the  money,  and  directing  its 
payment  to  the  holders  of  the  coupons,  they  intended  to  take  the  place  of 
those  holders,  and  to  become  the  owners  of  the  evidences  of  the  company's, 
debt;  or,  in  other  words,  they  intended  to  obtain  for  themselves  the  rights  of 
purchasers.  They  did  not  advance  the  money  either  to  or  for  the  company* 
Certainly  they  did  not  intend  to  extinguish  the  coupons.  Of  this  the  evi- 
dence is  very  full.  The  firm  had  made  advances  to  the  company  to  pay  the 
coupons  due  in  November,  1873,  as  well  as  interest  due  in  January  and  March, 
1874,  amounting  to  a  ver}'  large  sum.  These  advances  had  not  been  repaid 
when  the  May  coupons  fell  due.  Those  coupons  the  company  was  then  ut- 
terly unable  to  take  up.  In  near  prospect  of  this  inability,  William  B.  Dun- 
can, the  head  of  the  firm,  on  the  28th  of  April,  1874,  telegraphed  from 
New  York  to  the  company  at  Mobile,  that  his  firm  would  purchase  for  their 
own  account  sterling  coupons,  payable  in  London.  The  firm  also  telegraphed 
to  the  Bank  of  Mobile  and  to  the  Union  Bank  of  London  to  purchase  the 
coupons  there  presented  for  them,  charging  their  account  with  the  cost,  and 
transmitting  the  coupons  uncanceled.  The  railroad  company  acceded  to  the 
proposition  made  them,  and  the  Bank  of  Mobile  and  the  Union  Bank  did  also. 
Similar  arrangements  were  made  respecting  the  November  coupons,  except  that 
Duncan,  Sherman  &  Co.  arranged  with  the  Credit  Foncier  to  make  the  pur- 
chase in  London.  Both  these  banks  were  agents  of  the  firm  in  the  transac- 
tions. They  were  not  agents  of  the  railroad  company.  They  had  no  funds  of 
the  company  in  hand.  In  taking  up  the  coupons,  they  acted  for  Duncan,  Sher- 
man &  Co.,  charged  the  cost  to  their  account,  transmitted  to  them  the  coupons 
taken  up  without  cancellation,  and  were  repaid  by  them.  In  view  of  these 
facts,  it  is  manifest  that,  whatever  may  have  been  the  nature  of  the  transac- 
tion by  which  the  coupons  passed  from  the  hands  of  the  former  holders  into 
the  possession  of  Duncan,  Sherman  &  Co.,  it  was  not  intended  by  the  firm  to 
be  a  payment  or  extinguishment  of  the  company's  liability.  Neither  they, 
nor  the  company,  nor  the  Bank  of  Mobile,  nor  the  Union  Bank,  nor  the  Credit 
Foncier,  so  intended  or  understood  it.  Was  it,  then,  a  payment?  It  is  as 
difficult  to  see  how  there  can  be  a  payment  and  extinguishment  thereby  of  & 
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debt  without  any  intention  to  pay  it  as  it  is  to  see  how  there  can  be  a  sale 
without  an  intention  to  sell. 

§  1735.  The  consent  of  pariiea  to  a  sale  may  he  inferred  from  the  circuwr 
stances  of  the  transaction. 

But  that  the  coupons  were  either  paid,  or  transferred  to  Duncan,  Sherman  & 
Co.  unpaid,  is  plain  enough.  The  transaction,  whatever  it  was,  must  have 
been  a  payment,  or  a  transfer  by  gift  or  purchase.  Was  it,  then,  a  purchase? 
It  is  undoubtedly  true  that  it  is  essential  to  a  sale  that  both  parties  should  con- 
sent to  it.  We  may  admit,  also,  that  "where,  as  in  this  case,  a  sale,  compared 
with  payment,  is  prejudicial  to  the  holder's  interest,  by  continuing  the  burden 
of  the  coupons  upon  the  common  security,  and  lessening  its  value  in  reference 
to  the  principal  debt,  the  intent  to  sell  should  be  clearly  proved."  But  the 
intent  to  sell,  or  the  assent  of  the  former  owner  to  a  sale,  need  not  have  been  ex- 
pressly given.  It  may  be  inferred  from  the  circumstances  of  the  transaction.  It 
often  is.  In  the  present  case,  the  nature  of  the  subject  cannot  be  overlooked. 
Interest  coupons  are  instruments  of  a  peculiar  character.  The  title  to  them  passes 
from  hand  to  hand  by  mere  delivery.  A  transfer  of  possession  is  presumptively 
a  transfer  of  title.  And  especially  is  this  true  when  the  transfer  is  made  to 
one  who  is  not  a  debtor,  to  one  who  is  under  no  obligation  to  receive  them  or 
to  pay  them.  A  holder  is  not  warranted  to  believe  that  such  a  person  in- 
*►  tended  to  extinguish  the  coupons  when  he  hands  over  the  sum  called  for  by 

them  and  takes  them  into  his  possession.  It  is  not  in  accordance  with  com- 
mon experience  for  one  man  to  pay  the  debt  of  another,  without  receiving  any 
benefit  from  his  act.  We  cannot  close  our  eyes  to  things  that  are  of  daily  oc- 
currence. It  is  within  common  knowledge  that  interest  coupons,  alike  those 
that  are  not  due  and  those  that  are  due,  are  passed  from  hand  to  hand ;  the  re- 
ceiver paying  the  amount  they  call  for,  without  any  intention  on  his  part  to 
extinguish  them,  and  without  any  belief  in  the  other  party  that  they  are  ex- 
tinguished by  the  transaction.  In  such  a  case,  the  holder  intends  to  transfer  his 
title,  not  to  extinguish  the  debt.  In  multitudes  of  cases,  coupons  are  trans- 
ferred by  persons  who  are  not  the  owners  of  the  bonds  from  which  they  have 
been  detached.  To  hold  that  in  all  these  cases  the  coupons  are  paid  and  ex- 
tinguished, and  not  transferred  or  assigned,  unless  there  was  something  more  to 
show  an  assent  of  the  person  parting  with  the  possession  that  they  should 
remain  alive,  and  be  available  in  the  hands  of  the  person  to  whom  they  were 
delivered,  would,  we  think,  be  inconsistent  with  the  common  understanding  of 
business  men. 

In  the  present  case,  there  was  much  in  the  circumstances  attending  the  trans- 
fer of  the  possession  of  the  coupons  from  the  original  holders  to  Duncan,  Sher- 
man &  Co.,  or  their  agents,  tending  to  show  that  those  holders  could  not  have 
believed  the  payment  made  to  them  extinguished  the  securities,  so  that  they 
L  could  not  thereafter  be  set  up  by  the  transferees  against  the  railroad  company. 

\  Those  circumstances,  certainly,  should  have  awakened  their  attention  and  led 

\  them  to  inquiry.     The  coupons  were  not  paid  in  the  usual  manner,  or  at  the 

usual  place,  or  by  the  persons  accustomed  to  pay  them.  Before  May,  1874,  the 
coupons  paid  at  Mobile  had  always  been  paid  at  the  office  of  the  company  by 
its  officers,  and  had  been  left  there.  They  had  been  paid,  it  is  true,  by  checks 
drawn  on  the  Bank  of  Mobile;  but  the  holders  had  received  those  checks  onlv 
on  the  delivery  of  the  coupons  to  the  company.  In  regard  to  the  May  and 
November  coupons  of  1874,  this  usage  was  changed.  The  coupons  were  not 
left  at  the  company's  office.     They  were  taken  there  for  verification,  and  then 
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xetarned  to  the  holders,  with  directions  to  take  them  to  the  bank,  where  they 
woaid  be  paid ;  but  no  checks  drawn  upon  the  bank  were  given  to  the  holders. 
Some  of  them  knew  the  company  was  not  paying  those  coupons.  Others  in- 
•qnired,  and  were  told  the  bank  would  purchase.  Others  did  not  know  the 
•company  would  not  pay,  and  they  made  no  inquiry.  At  the  bank  the  holders 
received  the  amounts  due  on  the  coupons,  and  left  them  in  the  possession  of  the 
bank ;  but,  as .  they  brought  no  checks,  they  must  have  known  that  the  bank 
had  no  vouchers  for  its  payments,  unless  the  coupons  continued  in  force  in  the 
hands  of  the  new  possessors;  and  hence  it  is  a  fair  presumption,  that,  when  they 
delivered  the  possession,  they  assented  to  a  transfer  of  ownership.  They 
must  have  expected  that  the  bank  would  hold  the  coupons  as  claims  against 
the  railroad  company ;  and  with  that  expectation  they  transferred  them  to  the 
bank.  What  was  that  but  tacit  consent  to  a  sale?  Similar  remarks  might  be 
made  respecting  the  coupons  presented  in  London.  On  the  28th  of  April,  1874, 
Duncan,  Sherman  &  Co.  sent  a  telegram  to'  the  Union  Bank,  requesting  it  to 
})ay  the  May  coupons  for  their  account  and  forward  them  uncanceled.  These 
instructions  the  bank  followed.  Parties  who  presented  the  coupons  there  re- 
ceived the  amount,  and  handed  over  the  security,  so  far  as  it  appears,  without  a 
word.  Here,  too,  it  is  a  reasonable  presumption,  that  both  parties  supposed  and 
expected  that  the  coupons  remaining  uncanceled  would  be  preserved,  and  held 
as  claims  against  the  railroad  company. 

The  coupon  holders  who  presented  their  coupons  in  "New  York  were  informed 
that  Duncan,  Sherman  &  Co.  were  purchasing  them.  The  manner  in  which  the 
November  coupons  passed  from  the  holders  was  not  essentially  different.  There 
were,  however,  notices  that  the  Bank  of  Mobile  was  purchasing  them  posted  in 
the  bank,  and  in  the  oflSce  of  the  railroad  company.  In  London  they  were 
taken  by  the  Cr6dit  Foncier,  with  which  Duncan,  Sherman  &  Co.  had  arranged 
to  purchase  them;  and  notice  of  an  intention  to  purchase  was  publicly  given 
by  the  London  house.  If,  now,  in  addition  to  this,  it  be  considered  that  none 
of  the  original  holders  of  these  coupons,  with  perhaps  one  exception  (and  he 
not  an  appellant),  have  hitherto  denied  the  sale  and  purchase,  and  that  not  one 
has  reclaimed  the  coupons  and  thus  disaffirmed  any  sale,  it  seems  to  us  a  just 
conclusion,  that  they  must  be  held  to  have  assented  to  the  purchase  which  was 
certainly  intended  by  those  who  gave  them  the  money  and  thereby  acquired 
the  possession. 

§  1736.  TAe  mere  foot  that  the  purchaser  of  raUroad  coupons  was  the  financial 
agent  of  the  company  wUl  not  create  an  estoppel  against  his  assignee. 

It  is  argued,  however,  by  the  appellants,  that  Duncan,  Sherman  &  Co.,  and, 
consequently,  Alexander  Duncan,  their  assignee,  are  estopped  from  claiming 
that  the  May  and  November  coupons  are  unpaid.  Precisely  wherein  this  al- 
leged estoppel  consists  we  are  unable  to  discover.  It  is  said  that  setting  up  the 
coupons  now  as  an  existing  claim,  entitled  to  the  protection  of  the  mortgage  of 
the  railroad  company,  is  a  fraud  upon  the  bondholders  secured  by  it.  This  we 
cannot  see.  If  the  original  holders  of  the  May  and  November  coupons  had 
.sold  them  to  some  one  else  than  Duncan,  Sherman  &  Co.,  it  could  not  be 
doubted  those  vendees  would  have  an  unimpeachable  right,  equal  at  least  to 
the  right  of  the  bondholders.  Such  a  sale  would  have  worked  no  injury  to  the 
bondholders  of  which  they  could  comi^ain.  They  are  in  no  worse  condition 
now  than  they  would  have  been  in  the  case  supposed.  If  there  be  any  differ- 
ence between  that  case  and  the  present,  it  must  be  found  in  the  relation  Will- 
iam B.  Duncan,  and  the  firm  of  which  he  was  a  member,  held  to  the  railroad 
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company  and  to  its  creditors.  The  finn  had  been  financial  agents  of  the  com- 
pany, and  Duncan  had  been  a  director  several  years.  In  April,  1874,  he 
was  elected  its  president.  It  was  his  duty,  therefore,  to  have  regard  for  the  in- 
terests of  the  company,  its  stockholders,  and,  measurably,  of  its  creditors.  He 
was  bound  to  entire  good  faith.  This  may  be  conceded.  But  was  it  unfaith- 
fulness to  the  company  or  to  the  bondholders  of  the  company  to  purchase  either 
the  bonds  or  the  coupons  falling  due,  which  the  company  was  unable  to  pay  as 
they  fell  due?  "Was  it  unfaithfulness  thus  to  save  the  company  from  going  into 
immediate  bankruptcy?  This  cannot  be  maintained.  Subsequent  events  may 
show  that  it  would  have  been  better  for  the  bondholders  had  the  May  and  No- 
vember coupons  been  suffered  to  go  to  protest,  or  had  the  company  acknowl- 
edged publicly  Its  inability  to  pay  them  when  they  fell  due,  though  it  is  not 
proved  that  it  would  have  been  better.  But  the  duty  of  Duncan  was  to  do 
what  in  his  judgment  at  the  time  was  the  best  thing  for  all  persons  for  whom 
he  was  a  trustee.  It  surely  was  not  his  duty  to  permit  the  coupons  to  go  into 
default.  Still  less,  as  it  appears  to  us,  was  it  a  breach  of  trust  in  him  to  pur- 
<>hase  the  coupons  and  hold  them  in  order  that  the  company  might  have  time 
to  provide  for  their  payment.  The  company  was  informed  of  his  intention  to 
make  the  purchase,  and  its  consent  was  given.  It  can,  therefore,  make  no  claim 
that  Duncan,  Sherman  &  Co.  are  estopped  from  asserting  that  they  acquired 
possession  of  the  coupons  by  purchase;  and  the  company  makes  no  such  asser- 
tion. The  bondholders  under  the  first  mortgage,  or  rather  a  very  small  num- 
ber of  them,  however,  do.  They  say,  had  the  coupons  not  been  purchased,  had 
the  company  been  known  to  have  defaulted  upon  them,  the  trustees  in  the 
mortgage  might  have  taken  possession  of  the  railroad  for  the  benefit  of  the 
bondholders.  Hence  they  say  they  were  injured  by  the  purchase  if  there  was 
one.  But,  as  we  have  said,  they  would  have  been  equally  injured  if  the  pur- 
chase had  been  made  by  a  stranger.  There  would  have  been  no  estoppel 
against  a  stranger.  And  William  B.  Duncan  can  be  in  no  worse  position,  un- 
less it  be  shown  that  he  was  guilty  of  bad  faith  in  making  the  purchase  through 
his  firm. 

§  1737.  In  whose  favor  an  estoppel  in  pais  operates. 

Moreover,  it  is  necessary  to  notice  who  sets  up  this  plea  of  estoppel.  An  es- 
toppel in  pais  does  not  operate  in  favor  of  everybody.  It  operates  only  in 
favor  of  a  person  who  has  been  misled  to  his  injury,  and  he  only  can  set  it  up. 
If,  therefore,  there  be  any  estoppel  in  this  case,  it  must  be  in  favor  of  some 
bondholder  (if  any  there  was)  who  was  led  to  believe,  by  the  action  of  William 
B.  Duncan,  that  the  railroad  company  was,  in  May  and  November,  1874,  pay- 
ing the  coupons  of  the  first  mortgage,  then  falling  due,  and  paying  them  in 
order  to  extinguishment ;  but  no  such  bondholder  asserts  such  an  estoppel.  So 
far  as  it  appears,  no  one  of  the  appellants  was  so  misled.  No  one  of  them 
can  claim  an  estoppel  which  is  personal,  and  of  which  only  the  person  misled 
to  his  hurt  can  avail  himself.  Indeed,  it  does  not  appear  that  any  one  of  the 
witnesses  (very  few  in  number)  who  supposed  the  coupons  were  being  paid 
when  they  received  their  money  from  the  Bank  of  Mobile,  was  at  the  time,  or 
is  now,  the  holder  of  a  single  first  mortgage  bond.  Nor  is  there  a  single 
coupon  holder  who  now  claims  that  he  was  misled  or  deceived  by  any  of  Dun- 
can, Sherman  &  Co.'s  agents,  by  the  Bank  of  Mobile,  or  the  Union  Bank  of 
London,  or  by  the  Credit  Foncier.  It  is  impossible,  therefore,  tb  see  how  there 
can  be  any  estoppel,  or  wherein  can  be  found  any  fraud  in  'purchasing  the 

coupons. 
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§  1738.  A  puTchaBer  of  coupons  does  not  sxicceed  hy  subrogation  to  the  rights 
of  the  person  from  whom  he  purchases. 

The  appellants  have  expended  mach  argument  to  show  that  Duncan,  Sher- 
man &  Go.  and  Alexander  Duncan,  their  assignee,  are  not  entitled  by  subroga- 
tion to  any  rights  of  the  persons  who  transferred  to  them  the  possession  of  the 
coupons.  This  may  be  admitted ;  but  the  argument  is  inapplicable  to  the  case. 
Subrogation  is  an  equitable  right.  The  light  claimed  here  is  a  legal  one,  ob- 
tained by  transfer  of  the  coupons,  as  distii%uished  from  payment.  Numerous 
authorities  have  been  adduced  to  maintain  that  there  is  no  right  of  subrogation. 
They  are  all  wide  of  the  mark.  The  case  of  Union  Trust  Co.  of  New  York  v, 
Monticello  &  Port  Jervis  K.  Co.,  63  N.  T.,  311,  is  the  one  principally  relied 
upon.  There  it  appeared  that  one  Smith  had  made  an  agreement  with  the 
railroad  company  to  advance  the  money  to  pay  coupons  on  the  company's 
bonds  when  they  should  become  due,  holding  the  coupons  for  security.  In  pur- 
suance of  this  agreement,  he  went  to  the  plaintiff,  where  the  coupons  were 
payable,  and  left  with  it  the  money  to  pay  the  coupons  when  presented ;  it 
agreeing  with  him  to  take  and  deliver  them  to  him  uncanceled,  that  he  might 
hold  them  as  security  for  the  money  advanced.  It  was  held  that  Smith  was 
not  entitled  to  share  ratably  in  the  proceeds  of  the  mortgage  to  secure  the 
bonds  and  coupons  with  other  bond  and  coupon  holders ;  but  in  that  case  thje 
money  was  substantially  advanced  to. the  company,  and  the  coupons  were  paid 
by  it  through  its  agent  at  the  place  where  they  were  payable.  The  coupons 
were  paid  with  money  advanced  to  the  company,  and  under  an  agreement  to 
make  such  an  advance  to  pay.  These  coupon  holders  had  a  right  to  conclude 
that  the  money  was  paid  by  their  debtors.  We  gather  the  facts  from  the 
opinion  of  the  court.  The  case,  therefore,  bears  very  slight  resemblance  to  the 
present.  It  was  not  a  case  of  subrogation ;  nor  was  it  a  case  of  purchase  or 
transfer;  it  was  a  case  of  agency  for  the  debtor. 

It  is  next  contended  by  the  appellants  that,  even  if  Duncan,  Sherman  &  Co. 
did  become  the  owners  of  the  coupons,  by  purchase  or  transfer,  the  firm  re- 
ceived from  the  railroad  company  sums  of  money  sufficient  to  pay  what  had 
been  paid  for  the  coupons,  and  which  it  ought  to  have  applied  to  their  extinc- 
tion. This  raises  a  question  of  appropriation.  The  facts  exhibited  by  the  evi- 
dence are  these:  When,  in  April,  1874,  William  B.  Duncan  became  the 
president  of  the  railroad  company,  his  firm  was  a  large  creditor  of  the  com- 
pany for  money  lent  and  for  advances  made  to  pay  the  interest  of  the  first 
mortgage  bonds  due  in  1873.  And  there  was  then  a  fioating  debt,  amounting, 
at  the  beginning  of  1874,  to  about  $1,500,000.  Of  this  floating  debt,  nearly 
$200,000  were  due  to  his  firm,  more  than  three-quarters  of  which  consisted  of 
a  temporary  loan  made  to  the  company  to  enable  it  to  pay  its  interest  and 
meet  its  current  liabilities.  At  the  same  time  the  May  interest  on  the  first 
mortgage  bonds  was  about  coming  due,  and  the  company  had  no  means  to 
meet  it.  In  these  circumstances  the  board  of  directors  of  the  company,  on 
the  28th  of  April,  1874,  in  the  absence  of  Duncan,  passed  the  following  resolu- 
tion :  "  liesolvedj  that  the  net  earnings  of  the  company,  after  payment  of  the 
current  expenses,  be  pledged  for  repayment  of  advances  obtained  by  the  presi- 
dent, for  the  purpose  of  meeting  the  May  interest ;  and  that  the  floating  debt, 
in  the  shape  of  bills  payable,  be  extended,  so  far  as  practicable,  to  next 
winter;  and  that  credits  so  extending  shall  be  secured  by  pledge  of  consolidated 
bonds  in  the  hands  of  Bank  of  Mobile,  or  at  such  other  bank  or  place  as  may 

be  determined  by  the  vice-president,  in  trusty  at  the  rates  of  seventy-five  cents." 

867 


§1739.  BONDS  — CORPORATE  SECURITIEa 

This,  it  is  contended  by  the  appellants,  was  a  specific  appropriation  of  the 
net  earnings  of  the  road  to  the  payment  of  the  May  interest,  which  the  presi- 
dent was  bound  thus  to  appropriate  in  preference  to  paying  the  floating  debt, 
or  anything  except  current  expenses.  Whether  it  was  or  not  we  will  presently 
consider.  The  net  earnings  of  the  road  during  the  year  1874  (assuming  that 
they  all  went  into  the  hands  of  Duncan,  Sherman  &  Co.),  together  with  the 
proceeds  of  sales  of  company  bonds^  amounted  to  about  $800,000.  The  annual 
interest  of  the  company's  bonds  w^  considerably  more  than  that  sum.  But  it 
was  necessary  to  keep  the  floating  debt  afloat ;  and  that  could  be  done  only 
by  partial  payments  and  renewals,  and  by  pledging  collaterals.  Had  that  debt 
not  been  kept  afloat,  the  company  must  at  once  have  suspended  operations  and 
ceased  making  earnings.  Accordingly  it  was  reduced  and  extended.  It  was 
reduced  over  $280,000  during  the  year;  and  included  in  the  reduction  was  a  pay- 
ment of  $150,000  to  Duncan,  Sherman  &  Co.,  to  reimburse  their  temporary 
loan,  and  some  $24,000  more  on  their  general  account;  leaving  still  some 
$17,000  due  to  them  beyond  what  was  due  on  the  May  and  November  coupons 
they  had  purchased.  The  remainder  of  the  net  earnings  was  used  to  pay  over- 
^  due  coupons  of  the  previous  year,  interest  on  the  floating  debt,  interest  on  the 
company's  convertible  and  other  bonds,  claims  in  judgment,  and  other  pressing 
liabilities.  All  the  resources  of  the  company  were  thus  disposed  of.  It  is 
obvious,  therefore,  that  in. the  latter  part  of  April,  1874,  unless  the  company 
could  be  relieved  from  immediate  demand  for  payment  of  the  May  coupons,  it 
would  be  in  the  power  of  its  mortgage  creditors  to  take  possession  of  the  road 
and  force  a  foreclosure.  And  unless  the  floating  debt  could  be  taken  care  of, 
for  which  reliance  must  be  placed  mainly  on  the  future  net  earnings,  equal  dis- 
aster might  be  expected  from  that  direction.  It  was  when  the  company  was  in 
this  condition  the  resolution  of  April  28,  1874,  was  passed.  It  contemplated 
the  possibility  of  obtaining  advances  to  the  company  in  order  to  meet  the  im- 
minent claims  for  payment  of  the  coupons,  and  it  offered  a  pledge  of  net  earn- 
ings as  a  security  for  such  advances  or  loans  to  the  company.  But  no  such 
advances  or  loans  were  made  by  anybody.  They  had  been  made  the  year  be- 
fore; but  none  were  made  or  agreed  to  be  made  to  enable  the  company  to  pay 
the  May  interest.  There  never  came  into  existence,  therefore,  any  debt  for 
which  the  earnings  were  pledged  by  the  resolution.  And,  even  if  the  purchase 
of  the  coupons  by  Duncan,  Sherman  &  Co.  could  be  considered  advances  to 
the  company  to  enable  it  to  pay  the  coupons,  the  pledge  made  by  the  directors' 
resolution  was  not  a  pledge  to  the  coupon  holders.  It  was  a  pledge  for  the 
benefit  of  the  firm,  which  it  was  competent  for  the  firm  to  forego  without 
losing  its  claim  as  transferees  of  the  coupons  upon  the  railroad  company. 

§  1739.  A  railroad  president  held,  under  circumatances,  not  bound  to  apply 
the  net  earnings  of  the  company  to  the  payment  of  coupons  held  by  him. 

There  was,  then,  no  misappropriation  of  the  company's  funds  by  William  B. 
Duncan, —  no  payment  by  him  of  which  either  the  company  or  the  bondhold- 
ers have  any  reason  to  complain.  And  there  is  no  foundation  for  the  claim 
now  made,  that  the  payments  out  of  the  net  earnings,  applied  to  the  payment 
of  coupons  of  former  years,  to  the  reduction  of  the  floating  debt,  and  to  the 
satisfaction  of  interest  upon  it,  should  have  been  made  in  discharge  of  the  May 
and  November  coupons. 

The  exact  net  earnings  of  the  year  1874,  as  it  appears  from  the  report  of 
the  directors  for  that  year,  was  $707,866.04.  These  were  disposed  of  as  fol- 
lows : 
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1.  Paid  interest  coupons  matured  in  1872  and  1873 $189,296  35 

%  Interest  coupons  matured  in  1874,  none  of  them  those  of  May  and  Novem- 
ber        197,970  70 

8.  Interest  paid  to  secure  renewal  of  floating  debt  and  to  prevent  proceedings 

against  the  company  on  the  part  of  the  holders 118,846  97 

4  Paid  on  account  of  floating  debt  to  prevent  sacriflce  of  securities  belonging 

to  the  company 281,948  85 

Total $787,562  87 

In  view  of  this,  it  cannot  be  maintained,  either  that  the  coupons  of  May  and 
November,  transferred  to  Duncan,  Sherman  &  Co.,  were  paid,  or  that,  in  obedi- 
ence to  any  rule  of  law  or  equity,  the  net  earnings  of  the  road  should  have 
been  applied  in  payment  of  them.  They  are,  therefore,  existing  liabilities  of 
the  railroad  company,  and'protected  by  the  first  mortgage.  But  we  think  they 
have  no  equity  superior  to  that  of  the  bonds  from  which  they  were  taken,  or 
the  subsequently  maturing  coupons.  The  mortgage  was  given  as  a  security  for 
the  principal  of  the  bonds  as  well  as  the  interest,  with  no  priority  to  either.  The 
coupons  are  mere  representatives  of  the  claim  for  interest.  The  obligation  of 
the  debtor  evidenced  by  them  cannot  be  higher,  nor  entitled  to  greater  privi- 
leges, than  it  would  be  bad  the  bonds,  in  their  body,  undertaken  the  payment 
of  interest.  Cutting  them  from  the  several  bonds  of  which  they  were  a  part, 
and  transferring  them  to  other  holders,  can  give  them  no  increased  equities,  so 
far  as  we  can  perceive.  Had  they  been  assigned  wi(h  a  guaranty  of  payment, 
it  may  well  be  they  would  be  entitled  to  payment  before  the  assignors  could 
claim  the  fund.  Then  they  might  have  an  equity  to  prior  payment  growing 
out  of  the  guaranty.  But  there  was  no  such  undertaking  of  the  assignors  in 
this  case.  A  mere  transfer  or  assignment  does  not  import  a  guaranty.  At 
most  it  warrants  title,  not  solvency,  of  the  debtor,  or  collectibility  of  the  chose 
assigned.  A  transfer  or  assignment  of  a  claim,  or  part  of  a  claim,  secured  by 
a  mortgage  given  to  protect  that  claim,  in  common  with  other  claims  contem- 
poraneously originating,  would  seem  to  refer  the  transferee  to  the  common 
security,  and  measure  his  rights  and  equities  by  that.  It  is  in  vain  to  urge  that, 
as  between  the  person  transferring  and  the  transferee,  there  is  an  equity,  or 
even  moral  obligation,  if  it  was  the  intention  of  the  parties  to  participate, 
^^ pari  paseuy^^  in  the  proceeds  of  the  property  pledged  as  a  security.  And  such 
an  intention  may  well  be  inferred  from  an  assignment  or  transfer  without 
guaranty.  The  meaning  of  such  a  transfer  without  more  is  that  the  transferee 
takes  precisely  the  rights  of  the  person  from  whom  he  obtains  his  title,  and  no 
more.  But  certainly  such  a  transfer  cannot  have  the  effect  of  giving  to  the 
transferee  greater  rights  than  those  created  by  the  mortgage.  Dunham  v. 
Cincinnati,  Peru,  etc.,  K'y  Co.,  1  Wall.,  25*;  Gordillo  v.  Wiquetin,  L.  R,  5  Ch., 

287. 

•  §  1740*  The  coupofis  of  May  ai\d  November^  187 J^^  of  the  railroad  company 
are  existing  liabilities,  but  have  no  equity  superior  to  later  coupons  or  Hhe  bonds 

themselves. 

The  mortgage  in  this  case  secures  no  priority  to  the  coupons  past  due,  nor  to 
those  first  due.  It  places  all  bondholders  and  coupon  holders  on  the  same 
level.  It  requires  the  trustees,  in  case  of  a  sale,  to  apply  the  residue  of  the 
proceeds,  after  deducting  costs,  charges,  etc.,  "  to  pay  the  principal  and  interest 
which  may  be  due  on  the  bonds  issued,"  as  recited,  rendering  the  balance,  if 
any,  to  the  company,  plainly  meaning  that  the  bonds  and  interest  due  (that  is, 
owing  or  contracted  to  be  paid)  are  to  share  in  the  application.    By  the  terms 

of  the  mortgage,  the  holders  of  the  coupons  of  May  and  November,  1874,  are 
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therefore  to  have  no  preference  over  the  bondholders  and  other  coupon  holders, 
We  concur,  therefore,  in  the  decree  of  the  circuit  court,  so  far  as  it  determined 
the  priorities  of  the  parties. 

§  1741.  Bondholders  have  no  equity  requiring  a  8t7*ict  foreclosure  of  a  rail- 
road mortgage  rather  than  a  decree  of  sale. 

It  remains  only  to  consider  the  terms  of  the  sale  ordered.  'That  a  sale  was 
properly  directed,  rather  than  a  strict  foreclosure,  is  quite  evident.  It  was  the 
object  of  all  the  consolidated  bills  to  procure  a  sale;  and,  if  there  was  not 
assent  by  all  parties,  there  was  at  least  no  objection  to  it.  A  strict  foreclosure 
would  not  have  converted  the  property  into  money.  It  would  in  fact  have  re- 
quired the  creditors  to  advance  more  funds  to  pay  the  costs  and  expenses.  This 
no  bondholder  could  justly  require  from  his  associates.  Besides,  a  strict  fore- 
closure would  not  be  a  winding  up  of  the  matter.  It  would  leave  an  undivided 
beneficial  interest  in  an  unmanageable  property  in  the  hands  of  a  large  number 
of  persons,  who  are  very  likely  to  disagree  in  regard  to  its  use.  The  same 
observations  might  be  made  respecting  a  purchase  by  a  trustee  for  the  benefit 
of  all  the  lien  creditors.  Such  a  purchase  would  convert  them  all  into  tenants 
in  common,  and  probably  give  rise  to  endless  discussion.  Assuming  that  it 
was  competent  for  the  court,  on  bills  praying  for  a  sale  and  payment  thereby 
of  debts  due,  to  compel  creditors  to  take,  in  lieu  of  their  personal  rights,  undi- 
vided interests  in  realty,  which  may  be  doubted,  what  could  the  trustee  do 
after  he  had  become  the  purchaser?  Could  he  operate  the  railroad,  at  his  dis- 
cretion, through  four  states  and  in  as  many  jurisdictions?  Or  would  the  court 
have  placed  the  property  again  in  the  hands  of  a  receiver?  If  so,  what  prog- 
ress would  have  been  made  in  securing  payment  of  the  creditors'  bonds? 
What  advance  from  the  position  in  which  the  creditors  now  are,  since  the  road 
is  now  in  the  hands  of  a  receiver?  It  is  too  plain  for  any  further  comment 
that  neither  a  strict  foreclosure,  nor  a  purchase  by  a  trustee  to  buy,  would  have 
been  for  the  interest  of  anv  bondholder. 

§  1742.  It  is  no  objection  to  a  decree  of  sale  under  a  railroad  mortgage  that 
honds  are  receivable  from  purchasers. 

The  main  objection  to  the  terms  prescribed  by  the  circuit  court  for  conducting 
the  sale  ordered  appears  to  be  that  they  give  superior  advantages  to  some  of  the 
bond  and  coupon  holders.  The  masters  appointed  to  make  the  sale  were,  by 
the  decree,  required  to  exact  from  any  bidder,  before  making  an  adjudication 
to  him,  a  deposit  of  $50,000  in  money,  to  pay  costs  and  expenses,  and  a  farther 
deposit  of  $100,000  in  money,  or  of  the  bonds  or  coupons  described  in  the  deed 
of  trust  and  master's  report,  as  a  part  of  the  debt  secured  by  the  deed.  The 
decree  further  ordered  that  the  masters  might  receive,  in  payment  from  the 
highest  and  last  bidder,  bonds  and  coupons  which  form  a  part  of  the  first 
mortgage  debt  ascertained  to  be  due  or  owing  by  the  master  in  his  report,  and 
sustained  by  the  opinion  of  the  court;  "  provided,  however,  that  a  sum  sufficient 
to  pay  the  costs,  charges  and  expenses  of  the  trust  as  above  mentioned,  whether 
exceeding  the  said  cash  deposit  or  not,  and  also  to  provide  for  the  payment 
of  the  pro  rata  dividend  which  shall  be  due  or  owing  to  the  owners  of  other 
bonds  and  coupons  secured  under  the  deed  of  trust,  must  be  paid  in  money ; 
and  provided,  also,  that,  if  the  said  mortgage  property  shall  be  bid  off,  directly 
or  indirectly,  by,  for  or  in  behalf  of  the  bondholders  and  creditors  who  have  or 
shall  have  entered  into  and  subscribed  the  agreement  for  the  readjustment  of 
the  securities  of  said  company,  dated  October  1,  1876,  commonly  called  the 
agreement  of  reorganization,  then  and  in  that  case  all  and  every  bondholder 
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and  creditor  of  said  company  not  having  already  entered  into  and  subscribed 
said  agreement,  who  shall,  on  or  before  the  1st  day  of  September  next,  enter 
into  and  subscribe  the  same,  and  deposit  their  securities  with  the  Farmers^ 
Loan  arid  Trust  Company,  in  the  city  of  New  York,  or  with  the  Bank  of  Mo- 
bile, in  the  city  of  Mobile,  as  provided  by  said  agreement,  shall  be  and  they 
are  hereby  allowed  to  participate  in  said  bid  and  purchase,  on  the  same  terms, 
and  on  an  equal  footing  in  all  respects,  according  to  the  character  of  their 
claims  respectively,  with  the  said  bondholders  and  creditors  who  have  hereto- 
fore entered  into  and  signed  said  agreement." 

It  is  said  this  enables  those  who  have  subscribed  to  that  agreement^  and  who 
are  a  large  majority  of  the  bondholders,  to  purchase  on  paying  a  much  less 
sum  in  money  than  would  be  required  of  other  bondholders  who  have  not 
signed  the  agreement.  This  is  true ;  but  we  do  not  perceive  that  it  is  inequi- 
table. After  all,  it  makes  no  distinction  against  the  minority  which  they  have 
not  themselves  made  by  failing  to  secure  a  majority  of  the  bonds.  They  are 
as  much  entitled  to  use  their  bonds  in  payment  as  any  other  bondholders  are. 
It  is  their  misfortune  if  they  have  not  as  many  bonds  as  others  have.  They 
have  no  equity  to  cast  their  misfortune  upon  those  who  own  more  bonds  than 
they  do.  Permission  to  bondholders  who  are  mortgagees  to  purchase  at  a  sale 
of  the  mortgaged  property  and  to  pay  by  their  bonds  is  not  only  usual,  but  it 
is  highly  advantageous  to  all  persons  who  have  an  interest.  It  tends  to  en- 
hance the  price  which  may  be  obtained,  and  thus  benefits  other  creditors  as 
well  as  the  mortgagor.  That  large  bondholders  have  an  advantage  over  small 
ones,  in  that  they  are  required  to  pay  less  in  money,  may  be  true;  but  it  is  an 
advantage  they  purchased  when  they  obtained  their  bonds,  of  which  it  would 
be  inequitable  to  deprive  them.  Such  an  advantage  is  everywhere  recognized 
and  protected, —  notably  in  partition  suits,  and  in  sales  of  the  assets  of  a  part* 
nersbip,  as  well  as  in  many  sheriffs*  sales.  Had  there  been  but  two  creditors 
of  the  railroad  company, —  one  holding  $10,000,000  of  the  company's  mortgage 
bonds,  and  the  other  $100,000, —  it  would  be  strange  indeed  if  the  former,  buy- 
ing at  a  foreclosure  sale,  might  not  pay  with  his  bonds  that  proportion  of  his 
bid  which  would  come  to  him,  paying  the  rest  in  money,  because  the  latter 
would  be  obliged  to  pay  more  in  money  if  he  had  become  the  purchaser.  The 
minority  holder  has  no  such  equity  to  control  the  sale.  The  case  supposed  is 
in  principle  the  one  we  have  before  us;  for  it  is  not  to  be  doubted  that  cred- 
itors of  a  common  debtor  may  combine  to  purchase  the  debtor's  property  at  a 
judicial  sale,  though  they  may  not  combine  to  prevent  others  from  purchasing. 
The  decree  now  complained  of  puts  no  obstacle  in  the  way  of  a  purchase  by 
the  appellants;  nor  does  the  agreement  of  October  1,  1876.  It  follows  from 
what  we  have  said  that  neither  of  the  appeals  can  be  sustained. 

It  is  ordered  that  the  appellants  in  the  first  case  pay  all  costs  of  their  appeal, 
except  the  costs  of  the  certiorari  and  return,  including  the  printing  thereof  and 
the  clerk's  fees  for  copying,  which  the  appellees  are  ordered  to  pay.  It  is  fur- 
ther ordered  that  Henry  Jump,  one  of  the  appellants,  shall  not  be  charged  with 
any  costs  that  may  have  accrued  since  April  1,  1878,  when  he  moved  to  with- 
draw his  appeal.  And  it  is  further  ordered  that  the  costs  of  the  appeal  in  the 
second  case  be  paid  by  the  appellants.  Decree  affirmed. 

Justices  Clifford,  Swayne,  Miller  and  Harlan  dissented,  the  former,  in 
a  brief  opinion,  holding  that  the  coupons  which  were  declared  by  the  decree  to 
be  a  lien  on  the  road  were  extinguished  by  payment. 
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WARNER  V.  RISING  FAWN  IRON  COMPANY. 
(Circuit  Court  for  Georgia;  8  Woods,  514-627.    1878.) 

Statement  of  Facts. —  The  Kising  Fawn  Iron  Company,  a  manufacturing- 
company,  being  authorized  so  to  do  by  an  act  of  the  Georgia  legislature,  issued 
a  number  of  bonds  to  the  amount  of  $125,000,  and  mortgaged  its  property,  real 
and  personal,  to  secure  their  payment.  The  bonds  by  their  terms  were  to  be- 
come due  on  the  1st  day  of  March,  1881,  but  stipulated  that  if  the  interest 
coupons  remained  unpaid  for  six  months,  then  the  bonds  themselves  should  be- 
come due,  although  the  time  of  their  stipulated  maturity  had  not  arrived ;  and 
that  the  trustee  might  under  that  condition  enforce  the  trust,  and  that  it  should 
be  his  duty  to  do  so  if  required  by  the  holders  of  the  bonds  or  any  of  them. 
In  1876  all  the  personal  property  of  the  company  was  sold  at  sheriff's  sale  to 
Hale,  and  afterwards  all  the  real  and  personal  property  was  sold  on  execution 
to  Cureton,  who  took  possession  of  all  of  it.  In  March,  1877,  a  convention  of 
the  creditors  of  the  corporation,  who  were  not  holders  of  bonds,  leased  the 
property  to  Peters,  who,  however,  soon  yielded  possession  to  Cureton.  Some 
of  the  bonds  were  pledged  to  complainants  as  collateral  to  secure  certain  notea 
owing  by  the  company  to  complainants;  the  notes  were  not  due  when  the 
bonds  were  hypothecated,  and  it  was  stipulated  that  they  should  not  be  sold 
until  after  the  maturity  of  the  notes.  This  bill  was  filed  by  the  holders  of 
$88,000  of  the  bonds  to  foreclose  the  mortgage,  and  at  their  instance  a  receiver 
was  appointed.    The  cause  was  heard  on  a  motion  to  continue  the  receiver. 

Opinion  by  Woods,  J. 

The  question  to  be  determined  is  whether,  on  the  facts  shown  by  the  pleadings 
and  evidence,  the  court  ought  to  discontinue  the  injunction  and  to  discharge 
the  receiver  and  restore  the  possession  of  the  trust  property  to  Cureton,  the  al- 
leged purchaser  at  sheriff's  sale.  No  objection  is  made  to  the  receiver  ap- 
pointed by  the  court  or  to  his  management  of  the  property,  which  his  reports 
show  to  be  reasonably  successful  and  profitable. 

§  1743.  Where  a  trvstee  avthorized  under  certain  conditions  to  take  possession 
of  mortgaged  property  refuses  to  do  so,  the  court  will,  under  these  conditions,  ap- 
point a  receiver. 

In  my  judgment,  the  facts  abundantly  justified  the  appointment  of  a  receiver 
in  the  first  instance,  as  the  case  was  then  presented  to  the  district  judge.  K 
there  was  a  default  in  the  payment  of  interest  coupons  for  the  period  of  six 
months  after  they  fell  due,  the  trustees  named  in  the  deed  of  trust  were  author- 
ized, upon  the  request  of  the  holder  or  holders  of  any  of  the  bonds,  to  enter 
upon  and  take  actual  possession  of  the  trust  property,  and  to  advertise  and 
sell  the  same.  And,  by  the  express  stipulation  of  the  trust  deed,  the  Kis* 
ing  Fawn  Iron  Company  reserved  the  right  to  the  possession  and  management 
of  the  trust  property  only  so  long  as  no  default  should  be  made  in  the  payment 
of  either  interest  or  principal  of  the  bonds.  Cureton,  by  bis  purchase  at  sher- 
iff's sale  on  a  subsequent  incumbrance,  could  not  place  himself  in  a  stronger 
position  than  the  company  itself.  Suppose  there  had  been  no  sheriff's  sale  and 
the  company  had  remained  in  possession  of  the  trust  property,  could  it  have 
lawfully  resisted  the  right  of  the  trustees  to  demand  and  take  possession  of  the 
trust  property  after  six  months'  default  in  the  payment  of  the  principal  or  in- 
terest of  the  bonds?  The  right  to  the  possession  after  such  default  is  as  clearly 
conferred  by  the  trust  deed  as  the  right  to  payment  of  the  principal  and  inter- 
est on  the  bonds.    If  the  company  could  not  resist  the  demand  of  the  trustees 
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to  take  possession  of  the  trust  property  after  default,  neither  could  it  claim 
that  this  court  could  not  rightfully  take  possession  on  a  bill  filed  by  the  bond- 
holders to  enforce  their  rights  under  the  trust  deed.  If  the  contingency  existed 
when  it  was  the  right  and  duty  of  the  trustees,  in  the  execution  of  their  trusty 
to  take  possession  of  the  trust  property,  it  was  incumbent  on  the  court,  upon 
failure  of  the  trustees  to  discharge  that  duty,  to  compel  them  to  act  or  to  ap- 
point some  one  to  act  in  their  stead. 

§  1744.  Pledgees  of  bonds  hypothecated  to  secure  a  debt  are  legal  holders,  and 
may  collect  interest  coupons. 

Independent,  therefore,  of  any  jeopardy  to  the  trust  property^  the  company 
lost,  and  the  trustee  acquired,  the  right  to  the  possession  of  the  trust  property, 
after  six  months'  default  in  the  payment  of  the  interest  coupons.  But  the  evi- 
dence is  satisfactory  to  the  point  that  there  had  been,  at  the  time  of  the  filing 
of  the  bill,  serious  loss  and  depreciation  of  the  trust  property.  The  question 
on  which  the  motion  turns  is,  has  there  been  any  default  on  the  part  of  the 
Kising  Fawn  Iron  Company  in  payment  of  the  interest  coupons  attached  to  the 
first  mortgage  bonds  held  by  complainants?  The  complainants  assert  that  there 
has,  and  the  defendants,  the  Rising  Fawn  Iron  Company  and  Cureton,  assert 
that  there  has  not.  There  is  no  dispute  that  the  interest  coupons  due  July  1, 
1876,  on  the  eight  bonds  heretofore  specified,  held  by  the  complainants,  were 
not  paid  on  that  day,  and  have  not  since  been  paid.  The  reply  of  the  defend- 
ants to  this  fact  is :  Firsts  that  there  was  nothing  payable  on  the  coupons  fall- 
ing due  July  1, 1876,  because  the  bonds  to  which  they  were  attached  were 
deposited  before  July  1, 1876,  as  collateral  security  for  debts  which  did  not 
mature  until  after  that  date.  This  ground  appears  to  me  to  be  clearly  unten- 
able. By  depositing  the  bonds  as  collateral  security  with  all  the  coupons  at- 
tached, the  company  made  the  pledgee  the  legal  holder,  subject  only  to  the 
rights  of  the  company,  on  payment  of  the  debt  for  which  they  were  held  as  se- 
curity. If  the  pledgee  had  transferred  the  bonds  to  an  innocent  purchaser, 
such  transfer  would  have  carried  with  it  the  legal  title.  In  Georgia,  by  ex- 
press enactment,  the  holder  of  a  note  as  collateral  security  for  a  debt  stands 
upon  the  same  footing  as  a  purchaser.  Code  of  Georgia,  sec.  2788.  See,  also, 
Goodman  v.  Simonds,  20  How.,  343  (Bills  akd  Notes,  §§  420-425) ;  1  Daniel, 
Neg.  Inst,  sees.  820,  821,  822,  824,  825. 

When,  therefore,  the  bonds  were  pledged  as  collateral  security,  the  pledgee 
became  the  legal  holder,  and  he  became  the  holder  of  all  the  coupons  attached 
and  not  due,  as  well  as  of  the  bond  itself.  The  bonds  and  the  coupons  were  all 
pledged  for  the  payment  of  the  debt  which  was  secured  by  the  deposit  of  the 
bonds  and  coupons.  The  fact  that  the  debt  secured  was  not  due  did  not  relieve 
the  coupons,  any  more  than  the  bond  itself,  from  the  effect  of  this  hypotheca- 
tion. To  hold  otherwise  would  be  to  hold  that  if  the  bonds  themselves  fell  due 
before  the  debt  secured  by  the  pledge  of  the  bonds,  their  hypothecation  was 
without  any  effect  whatever.  1  Daniel  on  Negotiable  Instruments,  sees.  825, 
826.  This  is  true,  where  the  pledge  is  made  to  secure  a  pre-existing  debt.  In 
this  case  it  does  not  appear  that  the  bonds  were  transferred  to  secure  a  debt  al- 
ready existing.  The  presumption  is,  that  the  creation  of  the  debt  and  the  giv- 
ing of  the  security  were  contemporaneous.  It  is  clear  to  my  mind  that  the 
pledgees  of  the  bonds  deposited  as  collateral  security,  before  July  1,  1876,  were 
legal  holders,  and  had  the  right  to  demand  and  receive  the  interest  due  July  1, 
1876.  This  right  was  a  part  of  their  security.  Upon  the  failure  to  pay  the 
coupons,  the  pledgee  had  all  the  rights  of  any  other  legal  holder  or  purchaser 
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of  the  bonds.  And  a  default,  for  six  months,  in  the  payment  of  such  interest, 
gave  the  pledgee  the  same  right  as  any  other  purchaser  to  insist  that  the  prin- 
cipal of  the  bond  had  become  due  in  accordance  with  its  terms  and  the  terms 
of  the  trust  deed.  In  short,  the  collateral  holder  took  the  bonds  and  coupons 
with  all  their  terms  and  stipulations,  unaffected  by  the  fact  that  they  were  held 
as  security  for  another  debt,  and  that  that  debt  was  not  due.  He  had  the  right 
to  collect  the  interest  on  the  bond  as  it  fell  due,  to  enforce  payment  of  the 
principal  in  accordance  with  the  terms  of  the  bond.  He  only  differed  from  an 
absolute  owner  in  this,  that  he  was  bound  to  account  for  any  surplus  received 
from  the  bonds  and  coupons,  over  and  above  what  was  necessary  to  the  pay- 
ment of  his  debt. 

When  the  pledgee  transferred  the  bonds  to  the  complainants,  they  acquired  all 
his  rights.  The  fact,  therefore,  that  the  complainants  knew  before  they  pur- 
chased the  bonds,  that  they  were  in  pledge,  has  no  effect,  for  the  complainants 
are  claiming  no  rights  which  the  parties  from  whom  they  purchased  the  bonds 
did  not  have.  It  is  insisted  that  because  the  pledgee  did  not  know  that  he  was 
entitled  to  collect  the  interest  coupons  which  fell  due  before  the  maturity  of 
the  debt  secured  by  the  pledge  of  the  bonds,  therefore  he  had  no  such  right. 
Sut  men's  rights  are  not  lost  by  the  fact  that  they  are  ignorant  of  them;  much 
less  can  such  ignorance  destroy  the  rights  of  the  subsequent  holder  of  the 
bonds.  In  my  judgment,  the  collateral  holder  of  the  bonds,  on  July  1, 1876, 
had  the  right  to  demand  payment  of  the  coupons  due  on  that  day,  and  on  a 
default  of  payment  continuing  six  months,  had  the  right  to  demand  as  due,  by 
reason  of  such  default,  both  the  principal  and  interest  on  his  bond,  and  that 
when  he  transferred  his  bonds  and  coupons,  for  value,  to  a  purchaser,  the  trans- 
fer carried  with  it  all  the  rights  of  the  original  collateral  holder. 

§  1745.  Suit  viay  he  hrougkt  on  coupons  or  ionds  without  a  demand  at  the 
place  of  payment  named-  therein. 

But  it  is  claimed,  second,  by  defendants,  that  there  was  no  default  in  the 
failure  to  pay  the  coupons  due  July  1,  1876,  because  there  was  no  presentation 
of  the  coupons  for  payment.  Generally,  a  suit  may  be  brought  on  any  com- 
mercial paper,  payable  at  a  particular  place,  without  demand  at  that  place. 
Wallaces.  McConnell,  13  Pet.,  136  (Bills  and  Notes,  §§  1539-43);  Montgomery 
V.  Elliott,  6  Ala.,  701.  The  peculiar  form  of  the  bond,  in  this  case,  it  is  insisted, 
takes  it  out  of  this  general  rule.  The  bond  promises  to  pay  the  principal  and 
^'  interest  at  the  rate  of  ten  per  cent,  per  annum,  payable  semi-annually  on  the 
first  days  of  January  and  July  in  each  year,  on  presentation  of  the  respective 
•coupons  hereto  attached,  both  principal  and  interest  being  payable  at  the  finan- 
cial office  of  said  company,  in  the  city  of  New  York."  Neither  the  act  author- 
izing the  company  to  issue  bonds,  nor  the  mortgage  nor  the  coupons  themselves, 
say  anything  about  the  presentation  of  the  coupons  as  a  condition  of  payment. 
Does  the  form  of  the  bond  require  presentation  of  the  coupon  and  demand  of 
payment  before  the  company  can  be  put  in  default?  It  seems  to  me  that  it 
does  not.  If  a  cause  of  action  accrues  on  a  coupon  in  which  the  words  "on 
presentation"  do  not  occur,  as  soon  as  it  falls  due  and  is  unpaid,  with- 
out any  demand,  I  do  not  think  the  insertion  in  the  trust  deed,  of  the  words 
**on  presentation  of  this  coupon,"  changes  the  rule.  The  evident  purpose  is  to 
indicate  that  the  interest  is  to  be  paid  on  the  coupon,  without  the  production 
of  the  bond.  The  words  do  not  change  the  legal  effect  of  the  coupon,  for  the 
company  is  not  bound  to  pay  unless  the  coupon  is  not  only  presented  but  de- 
livered up.    Wolcott  V,  Van  Santvoord,  17  Johns.,  248;  2  Daniel,  Neg.  Inst, 
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sec.  1508.  Bat  it  is  said  that  if  this  construction  is  correct  any  coupon  holder 
could,  by  failure  to  present  his  coupon  for  payment  when  due,  cause  both  the 
principal  and  interest  on  all  the  bonds  to  become  payable  long  before  the  date 
named  for  their  maturity.  No  such  result  would  follow  if  the  company  could 
truly  aver  that  it  had  funds  at  the  place  designated  for  the  payment  sufficient 
to  pay  the  coupons  if  they  had  been  presented.  This  would  be  a  conclusive 
answer  to  the  claim  that  the  principal  of  the  bonds  had  become  due,  by  reason 
of  default  in  the  payment  of  interest. 

It  is  averred  in  the  bill  that  no  funds  were  provided  for  the  payment  of  these 
coupons  on  the  eight  specified  bonds  which  fell  due  July  1,  1876.  This  is  not 
denied  in  any  answer  or  affidavit  filed  in  this  case,  though  it  was  clearly  within 
the  power  of  the  company  to  prove  the  fact  that  it  had  provided  for  the  pay- 
ment of  these  coupons  at  maturity,  if  such  had  been  the  case,  for  it  is  not  pre- 
tended or  claimed  that  funds  were  ready  for  the  payment  of  these  coupons,  if 
they  had  been  presented.  The  defense  relied  on  is  the  failure  to  present  the 
coupons  for  payment  at  a  place  where  there  was  no  money  provided  to  pay 
them.  The  coupons  attached  to  the  eight  bonds  were  due  July  1,  1876.  They 
were  not  paid  on  that  day,  nor  was  any  money  provided  for  their  payment. 
oSTo  payment  was  made,  nor  offered  to  be  made,  within  six  months  after  the 
maturity  of  the  coupons.  By  the  terms  of  the  bond  and  trust  deed,  both  the 
principal  and  interest  of  the  bonds  became  due.  No  offer  has  been  made  to 
pay  the  principal  and  interest.  The  company  itself  has  never  provided  any 
funds  to  pay  interest,  and  the  interest  due  January  1  and  July  1,  1878,  has 
never  been  paid  by  any  one.  The  evidence  is  overwhelming  that  in  a  com- 
mercial sense  the  company  is  insolvent.  It  appears  to  me,  from  the  facts  of 
the  case,  that  its  property,  if  brought  to  sale,  would  not  pay  the  first  mortgage 
bonds  and  interest.  There  appears,  therefore,  no  reason  why  the  order  of  the 
district  judge,  in  vacation,  appointing  a  receiver  should  be  revoked.  On  the 
contrary,  if  the  case  were  presented  here  for  the  first  time,  we  should  feel 
bound  to  accede  to  the  prayer  of  the  bill,  and  allow  the  injunction  and  appoint 
a  receiver,  as  has  already  been  done. 

It  was  suggested  in  the  argument  that  the  sale  of  the  bonds  of  the  company, 
which  had  been  pledged  as  collateral  security  for  the  company's  own  debt,  at 
a  price  below  par,  amounted  to  usury,  and  the  bonds  and  coupons  were,  there- 
fore, void.  As  this  is  nowhere  set  up  in  any  of  the  answers  filed  in  the  case, 
it  is  not  necessary  or  proper  now  to  discuss  or  decide  it. 

It  was  also  claimed,  in  argument,  that  some  of  the  judgments  on  which  the 
Kising  Fawn  Iron  Company's  property  was  sold  were  founded  on  mechanics' 
liens,  and  that  they  were  superior  to  the  lien  of  the  first  mortgage  bonds,  under 
the  constitution  of  Georgia.  This,  also,  is  matter  of  defense  not  set  up  in  any 
of  the  answers.  On  the  contrary,  the  answers  of  the  company  admit  that 
the.  first  mortgage  bonds  were  the  first  and  highest  lien  on  the  property  cov- 
ered by  the  trust  deed.  It  is,  therefore,  unnecessary  at  this  time  to  discuss 
this  question.     The  motion  to  continue  the  receiver  and  injunction  must  prevail. 

§  1746.  Kegrotiable. — Coupons,  when  payable  to  bearer,  are  promissory  notes  negotiable 
by  the  law  merchant,  and  possess  all  the  attributes  of  promissory  notes.  It  does  not  deprive 
them  of  their  negotiable  character  that  it  may  be  necessary  to  resort  to  the  bonds  to  prove 
their  execution.  Ckwper  v.  Town  of  Thompson,*  13  Blatch.,  434.  And  they  retain  their 
negotiability  after  being  detached  from  bonds  not  yet  due.  Thompson  t\  Perrine,*  16  Otto, 
589. 

§  1747.  Interest  coupons  payable  to  bearer  are  negotiable  promissory  notes,  and  a  national 
bank  having  power  to  discount  and  negotiate  promissory  notes,  may  handle  these  coux>ons  in 
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the  same  manner.    If  the  bank  had  no  such  power,  the  question  oould  not  be  raised  by  a 
party  sued  on  the  coupons  by  the  bank.     Lyons  v,  Lyons  National  Bank,*  19  Blatch.,  279. 

§  1748.  Coupon  bonds  possess  all  the  qualities  of  commercial  paper,  and,  unless  utterly  void 
in  their  inception,  pass  to  an  innocent  holder  free  from  equities  existing  between  the  original 
parties.    Durant  v,  Iowa  County,*  Woolw.,  69. 

§  1749.  Holder  may  sue. —  Bonds  with  coupons  attached,  payable  to  bearer,  are  negotiable; 
and  the  holder  of  a  coupon  may  recover  upon  it  without  being  the  owner  of  the  bond. 
Thomson  v.  Lee  County,  3  Wall.,  327  (§§  1669-72) ;  Commissioners  of  Knox  County  v,  Aspin- 
wall,  21  How.,  589  (§§  141^-18);  Brine  v,  Ins.  Co.,  6  Otto,  627. 

§  1 750.  In  a  suit  on  coupons  the  petition  need  not  set  forth  the  bonds  to  which  the  coupons 
were  attached,  nor  allege  the  election  or  other  preliminary  steps  required  of  the  officers  be- 
fore they  are  authorized  to  issue  and  deliver  the  bonds.  Railroad  Co.  v,  Otoe  County,*  1 
Dill,  888. 

§  1751.  Interest  coupons  constitute  the  proper  evidence  of  the  interest  due.  The  holder 
need  not  sue  on  the  bonds  to  recover  the  interest.  McCoy  v,  Washington  Co.,*  8  Wall  Jr.^ 
881. 

§  1 752.  Interest  coupons  are  pHnia  facie  evidence  that  the  holder  is  also  the  holder  of  the 
bonds  to  which  they  were  attached.  The  obligation  to  pay  interest  is  in  the  bond,  not  in  ^e 
coupon.  They  are  not  negotiable  by  the  law  merchant,  but  they  pass  by  delivery,  by  the  con- 
tract of  the  parties  in  the  bond,  and  the  holder  is  entitled  to  recover  thereon  without  proof 
that  he  is  the  holder  of  the  bonds  to  which  they  belong.    Ibid, 

§  1753.  Where  an  act  provides  that  city  bonds  shall  only  be  transferred  upon  the  books  of 
the  city,  the  holder  of  the  interest  coupons  on  such  bonds  cannot  recover  thereon  unless  he 
shows  that  the  bond  has  been  transferred  to  him  on  the  books  of  the  city.  Oelrich  v,  Pitts- 
burgh,* 1  Pittsb.  R,  530. 

§  1754>  Interest  coupons  in  form  as  follows:  **W.  county  bonds  —  warrant  for  thirty 
dollars  interest  on  bond  No.  108,  payable  in  N.,  on  the  15th  day  of  May,  1857.  For  the  com- 
missioners, S.,  Clerk,"  attached  to  municipal  bonds  payable  to  bearer  and  transferable  by  de- 
livery, are  the  appointed  evidence  by  the  agreement  of  the  parties  to  show  who  is  entitled,  as 
the  holder  of  the  bond,  to  receive  the  interest  due  at  a  particular  date.  They  are  attached  to 
the  bond  for  the  convenience  of  the  oflBcers  of  the  municipality  and  to  add  to  the  commercial 
Talue  of  the  bonds  by  facilitating  their  negotiability.  The  obligation  to  pay  interest  is  found 
in  the  bond  and  not  in  the  coupon.  They  are  not  in  words  an  instrument  in  writing  of  a 
commercial  nature  and  having  their  negotiability  by  virtue  of  the  law  merchant.  In  terms 
they  are  not  made  payable  to  any  particular  person  or  his  order,  or  even  to  bearer.  They 
partake  of  the  nature  of  the  peculiar  instrument  to  which  they  are  attached.  They  are  in- 
tended by  the  parties  to  be  evidence  of  debt  in  the  hands  of  the  holder,  and  proof  of  pay- 
ment when  in  the  hands  of  the  debtor.  They  pass  by  delivery,  and  by  the  contract  of  the 
parties  and  the  usage  of  the  country  are  sufficient  evidence  of  a  debt  to  the  holder  as  against 
the  obligors  in  the  bond.  They  are  of  modern  invention,  and  should  have  the  effect  intended 
by  the  parties,  and  be  governed  by  the  usage  of  the  country,  and  not  by  the  sharp  rules  of 
law  applicable  to  instruments  of  a  different  nature.  The  possession  of  them  is,  therefore, 
prima  facie  evidence  that  the  holder  of  them  is  the  holder  of  the  bond,  or  was  so  at  least 
when  they  were  cut  off,  and  as  such  entitled  to  the  interest.  M'Coy  v,  Washington  County,* 
7  Am.  L.  Reg.,  196. 

§•  1755.  Demand  of  payment. —  Interest  coupons  made  payable  at  a  certain  place  need  not 
be  presented  at  that  place  for  payment  before  suit  thereon.  Nor  is  it  any  objection  that  they 
are  detached  from  the  bonds,  and  the  latter  not  accounted  for.  When  detached  they  pass  by 
delivery.  The  coupons  bear  interest  from  the  day  they  are  payable,  although  they  were  not 
presented  for  payment  on  that  day,  imless  the  to^^i  can  show  that  it  had  funds  ready  to  pay 
them  on  the  day  they  fell  due.    Walnut  u.  Wade,*  13  Otto,  683. 

§  1766.  Not  signed. —  The  bond  itself  being  duly  signed  and  sealed  by  the  proper  officers  of 
the  county,  and  the  coupons  being  part  of  the  bond,  it  is  no  defense  to  the  coupons  that  they 
are  not  signed  by  the  chairman  of  the  board  as  well  as  by  the  clerk.  Thayer  v.  Montgomery 
County,*  3  Dill.,  389. 

§  1757.  Interest. —  Coupons  bear  interest  from  maturity.  Rich  t?.  Seneca  Falls,  19  Blatch., 
558;  Aurora  City  v.  West,  7  Wall..  105;  Brine  v.  Insurance  Co.,  6  Otto,  627;  Town  of  Genoa 
V.  Woodruff,*  2  Otto,  502.    See  §  1755. 

§  1758.  Where  there  is  a  right  of  interest  upon  interest  coupons  from  their  maturity  till 
paid,  such  a  right  cannot  be  impaired  by  an  act  passed  after  the  issue  of  the  bonds,  constru- 
ing past  legislation.    Koshkonong  v.  Burton,  14  Otto,  668. 

§  1 759.  Under  an  act  providing  that  in  all  actions  founded  on  contracts,  whenever,  in  the 
prosecution  thereof,  any  amount  of  money  shall  be  liquidated  or  ascertained  in  favor  of 
either  party,  it  shall  be  lawful  to  receive  and  allow  interest  until  payment  thereof,  interest 
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may  be  recovered  on  interest  coupons  of  bonds  from  the  day  on  which  they  were  due.  Hoi- 
lingsworth  v.  Detroit,  3  McL.,  478. 

§  1760.  Limitattong. —  The  cause  of  action  accrues  upon  an  interest  coupon  at  the  date  of 
its  maturityi  whether  it  is  detached  from  the  bond  or  not,  and  the  statute  of  limitations  begins 
to  run  at  that  date.    Koshkonong  v.  Burton,  14  Otto,  668. 

§  1 761.  The  statute  of  limitations  of  Wisconsin  of  1858,  barring  actions  on  sealed  instru- 
ments after  twenty  years,  is  held  to  include  interest  coupons  to  municipal  bonds.    Ibid, 

§  1762.  It  is  within  the  constitutional  power  of  the  legislature  to  require,  as  to  bonds  and 
coupons  already  issued  and  due,  that  suits  for  their  enforcement  shall  be  barred  unless 
brought  within  a  period  less  than  that  prescribed  at  the  time  the  bonds  were  issued.    Ibid, 

%  1763.  The  statute  of  limitations  in  Iowa  being  ten  years  on  all  written  contracts,  sealed  or 
unsealed,  the  holder  of  interest  coupons,  belonging  to  bonds  issued  by  a  city  in  that  state, 
who  brings  suit  thereon  more  than  fourteen  years  after  they  were  separated  from  the  bonds 
and  became  due,  and  after  the  bonds  to  which  they  were  originally  attached  were  paid  and 
canceled,  is  held  to  be  barred  by  the  statute,  although  the  statute  would  not  yet  have  barred 
the  bonds  had  they  remained  unpaid.    (Clifford,  J. ,  dissented. )    Clark  v,  Iowa  City,  20  WaU. , 

%  1764.  Municipal  bonds  do  not  fall  within  the  statute  of  limitations  barring  actions  on 
simple  contracts.  Actions  on  interest  coupons  are  not  barred  by  the  statute  of  limitations 
unless  the  lapse  of  time  is  sufficient  to  bar  a  suit  upon  the  bonds  to  which  they  belong.  Lex- 
ington V.  Butler,  14  WalL,  282  (g§  1377-81). 

§  1765.  MisceUaneons. —  A  contract  to  pay  coupons  in  gold  will  be  enforced.  Pollard  v. 
Pleasant  HiU,*  3  Dill.,  195. 

§  1766.  An  act,  under  which  municipal  bonds  are  issued,  which  provides  that  they  shall  bear 
interest  at  a  certain  rate,  payable  semi-annually,  and  bear  interest  warrants  corresponding  in 
number  and  amounts  with  the  several  payments  of  interest  to  l)ecome  due  thereon,  is  merely 
directory  with  respect  to  the  dates  on  which  the  coupons  are  to  become  due,  and  it  is  no  ob- 
jection that  the  first  coupon  was  made  payable  more  than  six  months  from  the  date  of  the 
bonds.    Lyons  v.  Lyons  National  Bank,*  19  Blatch.,  270. 

g  1767.  Authority  to  a  county  to  issue  bonds  b  authority  to  issue  them  with  interest  coupons 
attached ;  and  it  is  no  objection  that  the  coupons  are  for  a  less  amount  than  one  hundred  dol- 
lars, the  minimum  of  securities  allowed  to  be  issued.  Nor  is  it  an  objection  that  the  coupons 
are  not  signed  by  the  commissioners  of  the  county  who  were  authorized  to  issue  the  bonds. 
McCoy  V.  Washington  Co.,*  8  Wall.  Jr.,  881. 

§  1 768*  The  provision  in  an  act,  authorizing  a  county  to  issue  bonds  in  payment  of  its  sub- 
scription to  the  stock  of  a  railroad,  that  the  railroad  should  guaranty  the  payment  of  principal 
and  interest  and  should  pay  it  till  the  road  was  completed,  does  not  prevent  a  recovery  on  the 
interest  coupons  against  the  county  before  the  road  is  completed.  And  parol  evidence  is  not 
admissible  to  prove  an  agreement,  between  the  county  and  the  railroad  company,  that  the  latter 
should  pay  the  interest  until  the  completion  of  the  road.    Ibid. 

g  1769.  The  holders  of  certain  bonds  issued  by  the  Chesapeake  &  Ohio  Canal  Company  were 
secured  by  a  preferred  lien  on  the  net  revenue  and  tolls  of  the  ca'naL  The  deed  of  trust 
secured  the  payment  of  the  bonds  and  interest  semi-annually^  Coupons  were  annexed  for  the 
interest,  which  were  to  be  paid  on  presentation  and  delivery.  The  state  of  Maryland  having  a 
prior  lien  on  the  property  and  revenue  of  the  canal,  when  these  bonds  were  issued,  released  it 
in  favor  of  the  lien  of  the  bondholders  for  their  principal  and  half-yearly  interest.  On  a  bill 
by  the  bondholders  to  enforce  the  lien,  it  was  decided  that  they  could  not  claim  interest  on 
the  coupons  from  the  date  of  their  maturity,  inasmuch  as  they  had  no  lien  if  there  was  no 
net  revenue  in  the  treasury,  there  being  none  when  the  coupons  fell  due,  and  as  the  coupons 
were  never  presented  for  payment,  and  the  company  offered  to  pay  them  after  they  were  due, 
but  payment  was  refused  because  interest  was  not  also  tendered.  The  state  was  also  held 
entitled  to  a  strict  compliance  with  her  agreement,  and  she  only  released  her  lien  in  favor  of 
the  principal  and  half-yearly  interest  (Wylie,  J.,  dissented.)  Corcoran  v.  Chesapeake  & 
Ohio  Canal  Co.,*  1  MacArth.,  858. 

§1770.  The  test  to  determine  whether  coupons  for  interest  on  railroad  bonds  were  pur- 
chased or  paid  is.  Did  the  original  bolder  intend  to  sell,  or  did  he  have  notice  that  the  person 
to  whom  he  surrendered  them  intended  to  retain  the  same  as  security  for  his  reimbursement 
by  the  company  ?  If  these  questions  are  answered  in  the  affirmative  the  transaction  amounts 
to  a  sale.     Duncan  v.  Mobile,  etc.,  R.  Co.,  3  Woods,  667. 

§  1771.  Interest  coupons  on  railroad  bonds  which  have  matured  are  not  entitled  to  priority 
over  the  principal  or  over  coupons  subsequently  falling  due.    Ibid. 

§  1772.  Where  coupons,  containing  a  promise  to  pay,  are  not  under  seal,  cusumpsit  is  a 
proper  remedy,  though  not  the  only  one ;  debt  would  lie.  First  Nat.  Bank  t;.  Town  of  Ben- 
nington,* 10  Blatch.,  58. 
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XVI.  Sale  Without  WARRA;yTY. 

Summary — Express  and  implied  warranties^  §  1773. 

§  1773.  Where  bonds  of  a  city  became  the  property  of  a  bank,  and  it  sold  them,  and  in  ft 
suit  upon  them  they  were  declared  void,  held,  that  as  the  bank  sold  without  warranty,  and  there 
was  no  fraud,  it  was  not  liable  to  the  purchaser.  The  seller  of  such  securities  is  liable 
ex  delicto  for  bad  faith,  and  ex  contractu  there  is  an  implied  warranty  on  his  part  that  they 
belong  to  him  and  that  they  are  not  forgeries ;  but  in  the  absence  of  express  stipulation  there- 
is  no  liability  beyond  this.     Otis  v,  CuUum,  g  1774. 

[Notes.— See  §1775.] 

OTIS  V,  CULLUM. 
(2  Otto,  447-449;  13  Alb.  L.  J.,  292.    1875.) 

Error  to  U.  S.  Circuit  Court,  District  of  Kansas. 

Opinion  by  Mr.  Justice  Swajne. 

Statement  of  Facts. —  This  case  presents  but  a  single  point  for  consideration. 
In  the  court  belo\^'',  the  defendant  demurred  to  the  plaintiffs'  petition.  The 
court  sustained  the  demurrer.  The  plaintiffs  elected  to  stand  by  it.  The  court 
thereupon  gave  judgment  for  the  defendant.  It  is  not  alleged  that  there  was 
any  fraud  on  the  part  of  the  bank  or  its  agent  in  selling  the  bonds  in  question ; 
on  the  contrary,  their  good  faith  is  expressly  admitted.  The  plaintiffs'  decla- 
ration, or  petition  as  it  is  called,  is  not  framed  upon  the  theory  of  bad  faith, 
and  a  recovery  is  not  sought  upon  that  ground.  The  representations  made  by 
the  agent  of  the  bank  to  the  plaintiffs  when  they  bought  the  bonds  are  largely 
set  out ;  but  while  it  is  alleged  they  were  made  in  good  faith,  and  believed  by 
both  parties  to  be  true,  it  is  not  averred  that  they  were  intended  to  be,  or  were 
understood  by  either  party  to  be,  a  warranty.  The  points  of  fraud  and  war- 
ranty may,  therefore,  be  laid  out  of  view.  They  are  in  no  sense  elements  in 
the  case.  This  simplifies  the  characteT  of  the  controversy.  With  these  con- 
siderations eliminated,  what  is  left  of  the  case  may  be  stated  in  a  few  words. 

The  legislature  of  Kansas  passed  two  acts,  under  which  the  city  of  Topeka 
was  authorized  to  issue  bonds  for  certain  specified  purposes,  the  amount  in  each 
case  to  be  within  the  limit  prescribed.  A  hundred  coupon  bonds  of  $1,000 
each,  payable  to  a  party  named  or  bearer,  were  executed  and  delivered  to  that 
party.  They  became  the  property  of  the  First  National  Bank  of  Topeka. 
That  bank  put  them  upon  the  market  and  disposed  of  them.  Eighteen  of 
them  were  sold  to  the  plaintiffs  in  error  for  the  sum  of  $12,852,  and  the  residae 
to  another  party.  There  was  default  in  the  payment  of  interest.  The  other 
party  brought  suit.  This  court  held  that  the  legislature  had  no  power  to  pass 
the  acts,  and  that  the  bonds  were,  therefore,  void.  Loan  Association  v.  Topeka, 
20  Wall.,  655  (§§  1162-68,  supra).  This  suit  was  brought  by  the  plaintiffs  in 
error  to  recover  from  the  receiver  the  amount  paid  to  the  bank  for  the  eighteen 
bonds,  with  interest  upon  that  sum.  The  ground  relied  upon  is  failure  of  con- 
sideration. The  question  presented  for  our  determination  is  whether,  upon 
this  state  of  facts,  they  have  a  valid  cause  of  action. 

§  1774.  Tliere  is  no  irnplied  warranty  hy  the  seller  of  bonds  that  they  are 
valid. 

In  Lambert  v.  Heath,  15  Mees.  &  W.,  486,  the  defendant  bought  for  the 
plaintiff  certain^  "certificates  of  Kentish-coast  railway  scrip,"  and  received 
from  him  the  money  for  them.    Subsequently  the  directors  repudiated  the  scrip- 
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upon  the  ground  that  it  had  been  issued  by  the  secretary  without  authority. 
The  enterprise  to  which  it  related  was  abandoned.  The  action,  which  was  for 
money  had  and  received,  was  thereupon  brought  to  recover  back  what  had  been 
paid  for  the  scrip.  The  court  put  it  to  the  jury  to  say  whether  the  scrip 
bought  was  "  real  Kentish  railway  scrip."  A  verdict  was  found  for  the  plaint- 
iflf  upon  this  issue.  A  new  trial  was  moved  for,  the  defendant  insisting  that 
the  court  had  misdirected  the  jury.  After  hearing  the  argument,  the  court 
said,  "  The  question  is  simply  this:  "Was  what  the  parties  bought  in  the  market 
Kentish-coast  railway  scrip?  It  appears  that  it  was  signed  by  the  secretary  of 
the  company;  and  if  this  was  the  only  Kentish-coast  railway  scrip  in  the 
market,  as  appears  to  have  been  the  case,  and  one  person  chooses  to  sell,  and 
another  to  buy,  that  then  the  latter  has  got  all  that  he  contracted  to  buy. 
That  was  the  question  for  the  jury;  but  it  was  not  so  left  to  them.  The  rule 
must,  therefore,  be  absolute  for  a  new  trial."    The  judges  were  unanimous. 

Here  also  the  plaintiffs  in  error  got  exactly  what  they  intended  to  buy,  and 
did  buy.  They  took  no  guaranty.  They  are  seeking  to  recover,  as  it  were, 
upon  one,  while  none  exists.  They  are  not  clothed  with  the  rights  which  such 
a  stipulation  would  have  given  them.  Not  having  taken  it,  they  cannot  have 
the  benefit  of  it.  The  bank  cannot  be  charged  with  a  liability  which  it  did  not 
assume.  Such  securities  throng  the  channels  of  commerce,  which  they  are 
made  to  seek,  and  where  they  find  their  market.  They  pass  from  hand  to  hand 
like  bank  notes.  The  seller  is  liable  ex  delicto  for  bad  faith ;  and  ^  contractu 
there  is  an  implied  warranty  on  his  part  that  they  belong  to  him,  and  that  they 
are  not  forgeries.  Where  there  is  no  express  stipulation  there  is  no  liability  be- 
yond this.  If  the  buyer  desires  special  protection  he  must  take  a  guaranty. 
He  can  dictate  its  terms,  and  refuse  to  buy  unless  it  be  given.  If  not  taken,  he 
cannot  occupy  the  vantage-ground  upon  which  it  would  have  placed  him.  It 
would  be  unreasonably  harsh  to  hold  all  those  through  whose  hands  such  in- 
struments may  have  passed  liable  according  to  the  principles  which  the  plaint- 
iffs in  error  insist  shall  be  applied  in  this  case. 

Jvdgment  affirmed. 

§1775.  Contract  of  sale ;  warrantj.—  Upon  a  sale  of  railroad  bonds  there  is,  in  the  absence 
of  any  agreement  as  to  the  matter,  an  implied  condition  or  warranty  on  the  part  of  the 
vendor  that  the  bonds  are  genuine.  Thus,  a  Leavenworth  bank  telegraphed  to  a  St.  Louis  bank 
May  24,  1871:  "Get  rates  for  $15,000  California  Central  Pacific  Railroad  bonds  delivered  to- 
morrow," and  the  defendants  offered  lOOi,  which  was  accepted  by  telegraph.  On  May  25th 
the  cashier  of  St.  Louis  bank  received  from  Leavenworth  bank  the  bonds  with  a  letter  stating, 
*'  the  party  selling  these  bonds  is  waiting  here  to  get  the  money  for  them.  He  is  an  entire 
stranger  to  us."  **  We  desire  them  sold  without  any  recourse  on  us."  Which  letter  same  day 
was  shown  to  defendants.  They  refused  to  receive  them  without  recourse,  but  offered  to  take 
them,  and  pay  for  them  when  ascertained  to  be  good ;  otherwise  to  return  them.  This  was 
agreed  to.  May  24th  defendants  telegraphed  to  plaintiffs  in  New  York,  *^  Make  best  bid  for  fif- 
teen Central  Pacifies,  quick ;"  plaintiffs  answered,  May  25th,  that  they  would  buy  at  102^.  De- 
fendants answered  same  day,  '*  we  accept  your  offer."  The  bonds  were  delivered  by  St.  Louis 
bank  to  defendants  May  25th,  and  together  with  a  draft  on  plaintiffs  for  the  price  sent  to  New 
York  by  express.  On  the  same  day  defendants  wrote  to  plaintiffs,  **  In  accordance  with  your 
offer  for  fifteen  Central  Pacific  Ist  mort.  bonds,  102  J,  we  replied,  we  accept  your  offer,  and 
have  forwarded  them  by  express  to  Bank  North  America,  with  draft  attached  for  $15,875. 
We  would  further  add  .that  we  have  purchased  the  bonds  from  a  party  strange  to  us ;  and, 
not  having  ever  handled  any  of  the  Pacific  Central,  we  would  sell  the  bonds  without  recourse 
as  to  their  being  genuine ;  consequently,  please  examine  them,  and,  upon  being  found  correct, 
telegraph  immediately  (Central  all  O.  K.).  We  do  not  doubt  the  bonds,  but,  coming  to  us 
through  strange  parties,  we  use  this  as  a  precaution,  and  not  willing  to  take  any  risk."  This 
letter  reached  plaintiffs  a  short  time  before  bonds  and  draft  were  presented.  The  bonds  were 
upon  arrival  immediately  sold,  etc.    Afterwards  it  was  ascertained  that  they  were  counter- 
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f  eit.  Hddf  that  the  dispatches  between  the  parties  on  the  35th  of  May  constituted  a  complete 
contract  of  sale  upon  the  condition  or  with  an  implied  warranty  that  the  bonds  were  genuine; 
that  the  contract  was  not  afterwards  changed  so  that  plaintiffs  waived  this  condition  or  war- 
ranty, and  that  the  plaintiffs  were  entitled  to  a  recovery  of  the  sum  paid  the  defendants  for 
the  bonds.    Utley  v.  Donaldson,  4  Otto,  39, 

XYII.  Actions. 

BmiaLLRY --' Presentment  not  necessary,  %  1776.— Pfeoding,  §  1777. 

§  1776.  An  action  may  be  maintained  upon  coupons  without  presentment  for  payment. 
Smith  V.  TaUapoosa  County,  §§  1778-1781.    See  §  1729. 

§  1777.  In  an  action  on  bonds  or  coupons  it  is  not  necessary  to  aver  or  prove  the  authoritj 
of  the  county  to  issue  them.  The  courts  take  notice  of  the  laws  under  which  they  were  is- 
sued.   Ibid,    See  §1788. 

[Notes.— See  §g  1782-1810.] 

SMITH  V.  TALLAPOOSA  COUNTY. 
(Circuit  Court  for  Alabama:  2  Woods,  574-578.    1874.) 

Opinion  by  Woods,  J. 

Statement  of  Facts. —  The  action  is  brought  to  recover  $3,000,  the  amount 
due  upon  two  hundred  and  twenty-two  coupons,  of  which  the  plaintiffs  aver 
themselves  to  be  the  holders,  which  were  attached  to  that  number  of  bonds 
issued  by  the  defendant  county.  A  copy  of  one  of  the  bonds  is  set  out  in  fall 
in  the  declaration,  and  it  is  averred  that  the  others  are  similar,  save  in  number 
and  amount.  The  bonds  purport  on  their  face  to  be  issued  by  the  defendant 
in  pursuance  of  authority  granted  by  an  act  of  the  Alabama  legislature,  ap- 
proved December  31,  1868,  entitled  "  An  act  to  authorize  the  several  counties, 
towns  and  cities  of  Alabama  to  subscribe  to  the  capital  stock  of  such  railroads 
throughout  the  state  as  they  may  consider  most  conducive  to  their  interests." 
A  copy  of  one  of  the  coupons  is  set  out  in  the  declaration,  and  the  others  are 
averml  to  be  similar,  save  in  amount  and  date  of  payment.  The  coupons  are 
made  payable  at  the  agency  of  the  Savannah  &  Memphis  Eailroad  Company 
in  the  city  of  Montgomery.  It  is  averred  that  the  plaintiffs  are  bona  fide 
holders  of  the  coupons  and  of  the  bonds  to  which  they  were  attached,  and  that 
the  bonds  and  coupons  were  purchased  by  the  plaintiffs  for  a  valuable  consider- 
ation, before  the  bonds  or  coupons  on  any  of  them  fell  due;  that  when  the 
coupons  sued  on  became  due  the  defendant  had  no  funds  at  the  agency  of  the 
Savannah  &  Memphis  Railroad  Company  in  the  city  of  Montgomery^  pay 
the  same,  and  that  in  fact  at  that  time  the  railroad  company  had  no  agency 
in  the  city  of  Montgomery,  and  did  not  have,  up  to  the  time  of  bringing  the 
suit. 

The  demurrer  is  based  on  three  grounds :  1.  That  there  is  no  averment  that 
the  coupons  were  presented  for  payment  before  suit  brought.  2.  There  is  no 
averment  of  the  authority  of  the  county  to  issue  the  bonds.  3.  Because  the 
act  of  the  general  assembly  authorizing  the  issue  of  the  bonds  is  contrary  to 
the  provisions  of  the  state  constitution. 

§  17  7  8.  Presentation  for  payment  at  the  place  where  pay  (Me  is  not  a  condi- 
tion pi*ecedent  to  bringing  an  action  against  the  inaJcer  of  negotiable  paper. 

On  the  first  ground  of  demurrer  it  is  sufficient  to  say  that  it  is  now  the  well 
settled  doctrine  of  the  courts  of  this  country  that  when  a  note  is  payable  at  a 
particular  place,  presentation  for  payment  at  that  place  is  not  a  condition  prece- 
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dent  to  a  suit  against  the  maker.  Wallace  v,  MoConnell,  13  Pet.,  148  (Bills 
AND  Notes,  §§1539-43);  Irvine  v.  Withers,  1  Stew.,  234;  Montgomery  v. 
Elliott,  6  Ala.,  701.  This  is  the  settled  law,  even  where  there  is  no  excuse  for 
the  non-presentation  of  the  note.  But  the  declaration  avers  a  fact  which 
abundantly  excuses  the  want  of  presentation,  even  if  presentation  were  nec- 
essary, namely,  that  the  Savannah  &  Memphis  Railroad  Company  had  no 
agency  in  the  city  of  Montgomery,  whepe,  according  to  the  tenor  of  the  bonds, 
the  coupons  were  to  be  presented  for  payment.  The  law  does  not  require  any 
one  to  do  a  vain  or  impossible  thing. 

§  17 79.  It  i^  not  necessary  to  aver  in  a  declaration  the  authority  under  which 
a  negotiable  instrument  is  issued  hy  a  corporation  if  authorized  hy  a  public  act. 

The  next  objection  to  the  declaration  is  that  the  authority  of  the  county  of  Tal- 
lapoosa to  issue  the  bonds  is  not  averred.  The  authority  of  the  county  to  issue 
bonds  was  conferred  by  a  general  and  public  act  of  the  legislature  of  the  state. 
An  authority  given  by  a  general  statute  need  not  be  pleaded.  Tappen  v.  Rail- 
road Co.,  4  West.  Law  Mo.,  67.  The  courts  of  the  United  States  take  judicial 
notice  of  the  public  acts  of  the  states.  And  what  the  court  judicially  knows 
need  not  be  averred  or  proven.  It  did  not,  therefore,  require  a  special  averment 
that  the  county  of  Tallapoosa  was  authorized  to  issue  tbe  bonds.  The  court 
judicially  knows  that  on  certain  conditions  the  county  of  Tallapoosa,  and  every 
other  county  in  the  state  of  Alabama,  was  authorized  to  issue  bonds  in  aid  of 
the  construction  of  railroads.  The  declaration  avers  that  certain  bonds  were 
issued,  which  show  upon  their  face  that  they  were  issued  in  pursuance  of  the 
authority  conferred  by  a  certain  act  of  the  legislature.  We  think  that  the 
facts  of  which  the  court  takes  judicial  notice,  taken  in  connection  with  the  facts 
averred,  sufficiently  show  the  authority  of  the  defendant  county  to  issue  the 
bonds  in  suit. 

§  1 780.    When  a  county  is  bound  to  pay  its  bonds. 

Where  a  county  issues  its  bonds  payable  to  bearer,  and  pledges  for  their  pay- 
ment the  faith,  credit  and  property  of  the  county,  under  the  authority  of  an  act 
of  assembly  referred  to  on  the  face  of  the  bonds  by  date,  and  those  bonds  pass 
bona  fide  into  the  hands  of  holders  for  value,  the  county  is  bound  to  pay  them. 
Mercer  County  v,  Ilacket,  1  Wall.,  83  (§§  1409-12,  «t^ra);  Gelpcke  v,  Dubuque, 
id.,  175  (§§  1367-70,  supra);  Meyer  v.  Muscatine,  id.,  384  (§§  921-26,  supra); 
Van  Hostrup  v.  Madison  City,  id.,  291  (§§  1196-97,  supra).  It  seems  clear  that 
the  averments  of  the  declaration  bring  the  case  within  the  rule  thus  laid  down, 
and  make,  so  far  as  the  objection  under  consideration  goes,  a  prima  facie  case 
for  recovery.  I  am  of  opinion,  therefore,  that  the  second  ground  of  demurrer 
is  not  well  taken. 

§  1781.  When  the  supreme  court  of  a  state  has  declared  a  law  authori^^ing 
the  issue  of  bonds  to  be  constitutional^  ail  holders  of  such  bonds  may  regard  the 
question  as  settled. 

But  it  is  assigned,  lastly,  as  an  objection  to  the  declaration,  that  th^  act  of 
the  general  assembly  authorizing  the  issue  of  bonds  by  counties  is  unconstitu- 
tional. It  is  settled  by  authority,  if,  indeed,  it  requires  authority  to  settle  so 
plain  a  proposition,  that  a  county  or  other  municipal  corporation  has  no  in- 
herent right  of  legislation,  and  cannot  subscribe  for  stock  in  a  railroad  and 
issue  bonds  to  pay  for  it,  unless  authorized  to  do  so  by  the  legislature.  Thom- 
son V.  Lee  County,  3  Wall.,  327  (§§  1669-72,  supra).  But  the  legislature  of  a 
state,  unless  restrained  by  the  organic  law,  has  the  right  to  authorize  a  munic- 
ipal corporation  to  take  stock  in  a  railroad  or  other  work  of  internal  improve- 
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ment,  to  borrow  mdney  to  pay  for  it,  and  to  levy  a  tax  to  repay  the  loan. 
Thomson  v.  Lee  Count}^  supra.  The  question  is  therefore  presented,  Does  the 
constitution  of  Alabama  prohibit  the  general  assembly  from  authorizing  cities 
and  counties  to  subscribe  stock  in  railroads,  and  to  borrow  money  and  issue 
bonds  to  pay  for  it?  This  question  has  been  decided  by  the  supreme  court  of 
Alabama  in  £x  parte  Selma  &  Gulf  R.  Co.,  45  Ala.,  696.  The  court  in  that 
case  has  passed  upon  the  constitutionality  of  the  identical  act  under  authority 
of  which  the  defendant  county  issued  the  bonds  in  this  case,  and  sustained  its 
constitutionality.  And  it  is  stated  at  the  bar  that  this  decision  has  been  ap- 
proved by  a  later  one  of  the  same  court.  Lockhart  v.  City  of  Troy,  not  yet 
reported.  [48  Ala.,  579.]  The  bonds  of  the  county  of  Tallapoosa,  issued 
under  authority  of  the  act  referred  to,  are  protected  by  the  decision,  even 
though  issued  before  it  was  made.  These  bonds  are  payable  to  bearer,  and  cir- 
culate by  delivery  as  negotiable  paper.  They  are  the  property  of  one  holder 
to-day,  and  of  another  to-morrow.  As  soon,  then,  as  a  decision  of  the  highest 
court  of  the  state  is  made  alBrming  the  constitutionality  of  the  act  under 
which  the  bonds  were  issued,  all  persons  to  whose  hands  the  bonds  may  come 
are  authorized  to  consider  that  question  as  conclusively  settled.  It  cannot  be 
opened  to  their  damage.  Even  should  the  decision  be  reversed,  the  reversal 
cannot  aflfect  bonds  already  issued.  Gelpcke  v.  Dubuque,  1  Wall.,  175  (§§  1367— 
70,  supra). 

I  have  read  with  interest  the  argument  submitted  to  prove  the  unconstitu- 
tionality of  the  act  of  the  legislature  under  which  the  defendant  county  issued 
its  bonds.  But  even  if  I  were  disposed  to  agree  with  its  conclusions,  it  could 
not  avail  in  this  case.  For  the  purposes  of  this  suit,  and  so  far  as  these  bonds 
are  concerned,  the  act  under  which  they  are  issued  must  be  considered  as  con- 
stitutional and  valid,  and  the  question  of  the  power  of  the  county  to  issue  them 
foreclosed.     Demurrer  overruled. 

§  1782.  Suit  hj  assignee  in  federal  eonrts. —  The  holder  of  a  bond  or  coupon  payable  to 
bearer  is  not  an  assignee,  and  he  may  sue  in  the  federal  courts  without  reference  to  the  citizen- 
ship of  antecedent  holders.  Cooper  r.  Town  of  Thompson,*  13  Blatch.,  434;  Pettit  t?.  Town 
of  Hope,*  18  Blatch.,  180;  McCoy  r.  Washington  Co.,*  3  WaU.  Jr.,  381 ;  Rich  v.  Seneca  Falls, 
19  Blatch.,  558.  And  it  is  not  material  that  the  coupon  is  detached  from  a  bond  not  yet  due; 
it  retains  its  quality  of  negotiability.  Thompson  v,  Perrine,*  16  Otto,  589.  And  the  holder 
may  sue  without  reference  to  the  intent  with  which  he  acquired  the  coupon.  McCalL  v» 
Town  of  Hancock,*  10  Fed.  R.,  8;  Foote  v.  Hancock,*  15  Blatch.,  343. 

g  1783.  The  assignee  of  a  bond  of  a  municipal  corporation  of  a  state,  payable  to  a  citizen 
of  that  state  or  bearer,  or  to  bearer,  is  not  prohibited  by  the  act  of  March  3, 1875,  c.  137,  from 
suing  in  the  federal  courts.     Chickaming  v.  Carpenter,*  16  Otto,  663. 

§  1784.  Municipal  bonds  made  payable  to  a  railroad  company,  within  the  same  state  with 
the  city  issuing  the  bonds,  or  bearer,  and  Eissigned  by  the  company  by  a  writing  on  the  back 
making  them  payable  to  bearer,  are  not  within  the  provisions  of  the  judiciary  act,  that  the 
federal  courts  shall  not  have  cognizance  of  suits  on  notes  or  other  choses  in  action  in  favor  of 
an  assignee  unless  such  suit  could  have  been  brought  there  if  no  assignment  had  been  made. 
Lexington  v.  Butler,  14  Wall.,  282  (§§  1377-81). 

§  1785.  A  municipal  bond  in  the  form  of  an  acknowledgment  of  indebtedness,  without  a 
condition,  made  payable  to  a  railroad  company  or  its  assignees,  is  so  far  treated  as  a  promis- 
sory  note,  although  it  has  a  seal  and  is  not  payable  to  bearer  or  order,  that  the  holder  may- 
sue  thereon  in  the  federal  courts,  although  the  railroad  company  could  not  have  sued  there 
if  the  bond  had  never  been  assigned.  Such  a  bond  does  not  fall  within  the  act  of  March  3, 
1875,  defining  the  jurisdiction  of  the  circuit  courts.  Porter  v,  Janesville,  8  Fed.  R, 
617. 

§  1786.  It  is  held  that  interest  coupons  cannot  be  sued  upon  in  a  federal  court,  where  the  mu- 
nicipal bonds  to  which  they  are  attached  are  under  the  seal  of  the  corporation,  are  made  pay- 
able to  a  railroad  company  in  the  same  state,  and  the  coupons  contain  no  obligation  in 
themselves,  but  refer  to  the  bonds  for  their  vitality,  the  plaintiff  being  an  assignee  of  the 
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railroad  company  and  his  assignor  being  unable,  on  account  of  its  citizenship,  to  sue  in  a  fed- 
eral court.     Clarke  v.  Janes ville,*  1  Bisa.,  98. 

§  1787.  The  instruments  issued  by  the  town  of  Rochester,  being  in  the  form  of  negotiable 
promissory  notes  and  having  no  seal,  although  called  ''Town  of  Rochester  bonds/'  are  held 
to  be  the  promissory  notes  of  the  town,  and  do  not  come  within  the  provisions  of  the  act  of 
1875  with  respect  to  the  jurisdiction  of  the  federal  courts  in  cases  where  choses  in  action  have 
been  assigned.     Burleigh  v.  Town  of  Rochester,  5  Fed.  R.,  667. 

§  1788.  Pleading. —  There  can  be  no  objection  to  the  admission  in  evidence  of  bonds  and 
coupons  in  a  suit  thereon,  when  the  execution  of  the  bonds  is  not  in  issue,  this  fact  being  in 
substance  alleged  on  the  part  of  the  plaintiff,  and  not  denied  on  oath  by  the  defendant  in  his 
plea  as  required  by  local  law.    Chambers  County  v.  Clews,  21  Wall.,  817.     See  §  1777. 

§  1789.  In  an  action  on  township  bonds,  an  omission  in  the  declaration  to  state  the  holding 
of  the  election,  and  the  occurrence  of  other  preliminary  facts  which  the  law  required  to  pre- 
cede the  issuing  of  the  bonds,  does  not  render  the  declaration  bad,  since  irregularities  or  de- 
fects in  these  preliminary  matters,  if  relied  on  as  a  defense,  must  be  pleaded  by  the  defendant. 
A  negotiable  bond  is  a  prima  facie  obligation  of  the  obligor,  if  he  has  capacity  to  make  it ; 
and  is  binding  according  to  its  face  until  the  contrary  is  shown.  Such  an  omission,  if  it 
rendered  the  declaration  bad  on  demurrer,  could  not  be  regarded  as  error  after  verdict ;  since 
the  plaintiff,  in  that  case,  would  have  had  to  prove  these  omitted  facts  in  order  to  obtain  a 
verdict.     Lincoln  v.  Iron  Co.,*  13  Otto,  412. 

g  1 790.  In  an  action  on  interest  coupons  which  had  been  attached  to  negotiable  bonds  issued 
by  a  town,  a  declaration  which  does  not  allege  either  the  tenor  or  efifect  of  the  bonds,  or  the 
authority  for  their  issue,  and  with  which  no  copy  of  a  bond  is  filed  and  none  set  out  therein, 
is  demurrable.  The  plaintiff  must  allege  the  general  authority  to  issue  the  bonds  and  show 
that  the  bonds  sued  on  were  issued  for  purposes  authorized,  since  a  municipal  corporation  has 
no  power  to  issue  bonds  except  it  is  given  by  the  legislature,  and  then  for  only  such  purposes 
as  the  legislature  authorizes.     Hopper  v.  Town  of  Covington,*  8  Fed.  R.,  777. 

§  1791.  In  an  action  on  interest  coupons  which  were  originally  attached  to  county  bonds, 
the  declaration  should  aver  the  authority  of  the  county  to  issue  the  bonds.  This  may  be  done 
by  a  distinct  averment  of  the  special  act  conferring  the  authority,  or  by  stating  the  recital  of 
the  bond  in  that  respect.  But  a  declaration  which  does  not  show  the  authority  is  demur- 
rable.   Kennard  t?.  Cass  County,  3  Dill.,  147. 

§  1792.  A  plea  to  an  action  on  coupons  to  county  bonds,  averring  that  the  plaintiff  was  not 
the  *'  owner,  etc.,  of  the  bonds  and  coupons  as  mentioned  in  the  declaration,"  was  held  good 
on  general  demurrer  though  faulty  in  form.  The  like  ruling  was  made  as  to  a  plea  in  such 
action  averring  that  the  coupons  sued  on  were  the  property  of  a  third  person  and  not  the 
property  of  the  plaintiff.     Pendleton  Co.  v.  Amy,*  13  Wall.,  297. 

§  1793.  A  plea  to  an  action  on  coupons  of  county  bonds  that  the  "  county  did  not  sign,  seal 
or  deliver  the  bonds  as  in  the  declaration  alleged  nor  authorize  any  one  to  do  so,  and  so  the 
defendant  says  the  alleged  acts  and  coupons  are  not  its  acts  and  deeds,"  was  held  good  on 
general  demurrer.    IbicL 

g  1794.  The  declaration  stated  the  issuance  of  county  bonds  under  authority  of  statute,  and 
that  the  county  received  stock  in  a  railroad  for  them,  and  that  the  railroad  sold  the  bonds 
and  the  plaintiff  became  the  owner.  The  plea  averred  that  the  conditions  of  the  statute, 
authorizing  the  issue  of  the  bonds,  touching  the  submission  of  the  question  of  issuance  to  the 
voters  of  the  county,  had  not  been  complied  with.  It  appeared  that  the  county  still  held  the 
railroad  stock  for  which  the  bonds  were  Issued.    Held,  the  plea  was  bad  on  general  demurrer. 

Ibid, 

§  1795.  Estoppel  by  jndgmeut. — Where  the  holder  of  interest  coupons  belonging  to  county 
bonds  has  applied  to  the  supreme  court  of  a  state  for  a  mandamus  to  compel  county  officers 
to  appropriate  a  tax  already  collected  to  the  payment  of  his  coupons,  and  his  petition  has 
been  dismissed  on  the  ground  that  the  issue  of  the  bonds  and  coupons  was  unauthorized  for 
want  of  a  sufficient  vote,  and  the  coupons  constituted  no  lawful  debt  against  the  county,  such 
judgment  constitutes  a  bar  to  an  action  on  the  same  coupons  in  a  federal  court.  (Clifford, 
J.,  dissented.)  But  this  judgment  works  no  estoppel  as  to  other  holders  of  interest  coupons, 
of  the  same  series  of  bonds.     Block  v.  Commissioners,  9  Otto,  686  (gg  1037-88). 

§  1798.  A  judgment  on  municipal  bonds  is  conclusive  as  to  their  validity.  United  States 
V.  New  Orleans,  8  Otto,  381  (g§  1603-8);  Muscatine  v.  Railroad  Co.,  1  Dill.,  536  (g§  1624-28j. 

§  1797.  Where  a  suit  is  brought  to  test  the  validity  of  bonds  and  to  restrain  their  issue,  the 
record  of  such  suit  is  conclusive  in  a  subsequent  suit  between  the  same  parties  as  to  all  de- 
fenses touching  the  legality  of  such  bonds  which  might  have  been  set  up  in  the  first  suit 
Preble  v.  Board  of  Supervisors,*  8  Biss.,  358. 

8  1798.  Where  the  holder  of  a  series  of  municipal  bonds  obtains  judgment  on  a  portion  of 
them,  and  a  suit  is  afterwards  brought  by  the  to\^  to  enjoin  the  holder  from  proceeding  in 

883 


g§  1 799-1810.  BONDS  —  CORPORATE  SECURITIES. 

suits  at  law  instituted  upon  others  of  the  series,  the  former  judgment  is  conclusive  of  the 
validity  of  the  bonds  and  the  liability  of  the  town  on  them,  since  the  parties  to  the  two  suite 
are  the  same,  the  title  involved  is  the  same,  and  the  objections  taken  in  the  injunction  pro- 
ceeding might  have  been  taken  in  the  former  suit  at  law,  and  the  court  had  full  jurisdiction 
of  the  parties  and  the  subject  urntter.     Beloit  v,  Morgan,*  7  Wall.,  619. 

§  1799.  Liability  of  precincts.— Where  the  laws  of  a  state  authorize  the  qualified  voters  of 
an  election  precinct  to  vote  for  the  issuing  of  bonds  for  a  specified  purpose,  and  when  properly 
voted  they  are  to  be  issued  by  the  county  commissioners  of  the  county  in  which  the  precinct 
may  be  situated,  and  a  precinct  under  the  laws  of  that  state  has  no  corporate  existence,  but 
is  formed  for  convenience  merely,  and  has  no  officers  to  defend  a  suit  against  it,  a  suit  on  the 
bonds  is  correctly  brought  in  the  federal  court  against  the  county,  and  especially  where  the 
supreme  court  of  the  state  has  decided  that  such  a  suit  may  be  maintained  against  the  county. 
Osborne  v.  County  Commissioners,  7  Fed.  R.,  441;  S.  C,  2  McC,  97;  Blair  t?.  West  Point  Pre- 
cinct,* 2  McC,  459. 

§  1800.  On  a  bill  iu  equity,  filed  by  the  holders  of  municipal  bonds,  to  charge  the  city  as 
trustee,  and  to  reach  property  on  which  the  city  has  a  deed  of  trust  to  secure  payment  of  the 
bonds,  a  mere  money  judgment  against  the  city  rendered  by  the  court  cannot  be  sustained,  as 
that  judgment  could  have  been  reached  by  each  bondholder  by  remedy  at  law.  Parkersburg 
V.  Brown,*  16  Otto,  487. 

§  1801.  Demand  of  payment. — The  law  of  Alabama  required  all  claims  against  a  county  to 
be  presented  to  the  court  of  county  commissioners  to  be  audited  and  allowed,  and  to  be  pre- 
sented within  a  certain  time,  or  they  would  be  barred.  Held,  that  suit  might  be  maintained 
on  bonds  of  the  county  without  presenting  them  for  allowance.  County  of  Greene  v.  Daniel,* 
12  Otto,  187. 

§  1802.  Remedy. —  By  providing  a  special  remedy  on  bonds  the  usual  remedy  by  suit  is  not 
taken  away.     Bcnham  v.  Board  of  Education,*  4  DilL,  156. 

§  1808.  Limitations. —  Municipal  bonds  and  coupons  were  undoubtedly  regarded  by  the 
legislature  of  Wisconsin  at  the  time  of  the  enactment  of  the  Revised  Statutes  of  1849  and 
1858  as  sealed  instruments,  though  they  might  not  actually  be  sealed,  and  therefore  the 
statute  of  limitations  of  twenty  years  applies  to  them.    Koslikonong  v.  Burton,  14  Otto,  673. 

§  1804.  Priylty. —  Where  one  corporation  passes  a  resolution  to  assume,  upon  certain  con- 
ditions, the  payment  of  bonds  issued  by  another  corporation,  there  is  no  such  privity  between 
the  former  corporation  and  a  holder  of  such  bonds  as  to  warrant  him  in  bringing  a  suit  in 
his  own  name  to  enforce  payment  of  the  bonds  by  such  corporation.  National  Bank  t*. 
Grand  Lodge,  8  Otto,  123. 

§  1805.  Stamp.—  Under  the  act  of  July  13,  1866,  municipal  bonds  issued  in  1870  and  1871 
were  adn^issible  in  evidence  without  being  stamped.  County  of  Ralls  v,  Douglass,*  15 
Otto,  728. 

g  1806.  Interest;  exchange. —  On  a  recovery  on  negotiable  bonds  and  coupons  the  party 
is  entitled  to  interest  and  exchange.     Gelpcke  v.  City  of  Dubuque,  1  Wall.,  175  (§§  1367-70). 

§  1807.  Mortgage. —  It  is  no  objection  to  a  decree  of  sale  under  a  railroad  mortgage,  secur- 
ing the  payment  of  bonds,  that,  by  allowing  bonds  to  be  received  in  payment,  it  enables  the 
larger  bondholders  to  purchase  on  better  terms  than  the  smaller  ones.  Ketchum  v.  Duncan, 
6  Otto,  659  (g§  1735-42). 

g  1808.  Defenses.—  In  a  suit  against  a  county  to  foreclose  a  mortgage  executed  by  it  to 
secure  its  negotiable  bonds,  only  such  defenses  are  available  against  the  mortgage  as  would 
be  available  in  a  court  of  law  in  an  action  on  the  bonds.  Kenicott  v.  The  Supervisors,  16 
Wall.,  452  (§§  145a-64). 

§  1809.  In  an  action  on  municipal  bonds,  the  power  of  the  legislature  to  create  the  munici- 
pality, and  whether,  therefore,  it  had  a  legal  existence,  cannot  be  inquired  into.  Judson  r. 
City  of  Plattsburg,*  3  DiU.,  181. 

§  1810.  Guaranty. —  A  railroad  company  which  receives  the  bonds  of  a  county  in  payment 
for  stock  subscribed  has  power  to  indorse  thereon  that  it  '*  guaranties  to  the  bearer  of  the 
bond  the  punctual  payment  of  interest  thereon,  as  it  may  fall  due,  at  the  time  and  place  spec- 
ified." The  bonds  being  payable  to  bearer,  and  the  county  having  failed  to  pay  the  interest  at 
the  time  and  place,  the  holder  may  sue  the  company  on  its  guaranty,  witiiout  previous  de- 
mand and  notice.    Evans  v,  C.  &  P.  Railroad  Co.,*  2  Pittsb.  R.,  483. 
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XYIII.  Miscellaneous. 

8T7HMA.RT  —  Three  aubscriptiona  voted  at  the  same  time;  curative  act,  §1811. —  Subscription 
canceled;  rights  of  creditors^  §  1812. —  Waiver  of  fraud  as  against  a  bona  fide  holder, 
§  1813. —  Subscription  without  a  vote;  constitutional  law,  §  1814. — Bona  fide  holder;  lien 
on  road;  fraud;  ratification,  §  1815. —  Liability  as  guarantor;  interest;  lex  loci,  §  1816. — 
Canada  lato  violating  the  obligation  of  a  contract;  law  of  the  place  of  performance, 
%  Vill.— State  cannot  be  sued;  lien  of  state,  ^§  1818,  1819. 

g  1811.  The  court  refused  to  declare  the  subscription  by  a  county  to  the  stock  of  a  railroad 
company  and  the  issue  of  bonds  in  payment  thereof  invalid,  on  the  ground  that  a  single  vote 
authorized  the  subscription  in  question  and  two  others  to  separate  companies,  where  there 
had  been  three  suits  in  the  state  courts  involving  this  subscription  and  this  objection  had 
never  been  raised,  and  a  subsequent  statute  had  declared  ihe  vote  to  have  been  legally  taken. 
County  of  Morgan  u.  Allen,  §§  1820-1824. 

§  IS  13.  A  county  issued  its  bonds  to  a  railroad  company,  and  received  the  stock  of  the 
company  instead.  The  road  was  completed  through  the  county  by  a  company  succeeding  to 
all  the  rights  of  the  fii'st.  This  latter  company  became  insolvent,  and  the  county,  by  various 
proceedings,  received  back  its  bonds  on  payment  of  a  sum  less  than  the  amount  of  interest 
due  on  them.  The  creditors  of  the  insolvent  company,  having  foreclosed  a  mortgage  on  all 
the  property  of  that  company,  brought  a  bill  to  subject  to  the  decree  of  foreclosure  the  amount 
due  by  the  county  on  its  subscription  to  the  stock  of  the  old  company,  the  bonds  for  which 
had  been  surrendered  and  canceled.  They  were  held  entitled  to  a  decree,  on  the  principle 
that  the  unpaid  subscription,  and  the  bonds  given  for  such  subscription,  were  a  trust  fund 
for  the  payment  pf  the  debts  of  the  insolvent  company.  The  subscription  being  uncondi- 
tional, it  is  immaterial  that  the  bonds  were  delivered  on  the  assurance  made  by  the  president 
of  the  company  that  they  would  be  used  only  in  payment  for  work  done  in  the  county.  The 
creditors  are  not  concluded  by  judgment  in  the  state  court,  that,  on  foreclosure  of  the  mort- 
gage on  the  first  company,  the  trustees  in  the  mortgage  were  not  entitled  to  these  bonds  to 
be  turned  over  to  the  new  company,  as  these  trustees  represented  the  new  company,  and  not 
these  creditors.    (Miller,  FiEiiD  and  Bradley,  JJ.,  dissented.)    Ibid» 

§  1813.  A  county,  under  due  authority  of  law,  issued  its  bonds  to  a  railroad  company  in 
exchange  for  stock,  for  the  purpose  of  aiding  in  the  construction  of  the  road.  Before  the 
road  was  completed,  and  the  county  having  provided  no  means  of  meeting  the  bonds  and 
coupons,  the  president  of  the  road  appeared  before  the  county  court,  stating  that  his  road 
would  be  consolidated  with  another  road,  provided  the  county  would,  in  consideration  of  an 
extension  of  time  on  the  bonds,  collect  each  year,  and  promptly  pay  over  the  amount  falling 
due  each  year  during  the  whole  period  of  the  extension.  This  was  assented  to  by  the  court, 
the  consolidation  was  consummated,  the  new  company  received  all  the  property  of  the  old 
company,  and  the  county  had  its  subscription  of  stock  in  the  new  company,  which  com- 
pleted the  road.  The  county  was  held,  by  this  action,  to  have  waived  all  defenses  of  fraud 
in  procuring  the  issue  of  the  bonds,  after  they  had  come  into  the  hands  of  a  bona  fide  holder. 
County  of  Tipton  v.  Locomotive  Works,  §S  1825-1829. 

§  1814.  The  acts  of  Tennessee  of  February  25,  1867,  and  February  12, 1869,  together  with 
the  act  of  November  5«  1867,  authorizing  certain  counties  to  issue  bonds  in  aid  of  a  certain 
Tailroad  company,  without  the  sanction  of  a  popular  vote,  passed  while  there  was  a  general 
act  in  force  requiring  a  popular  vote  in  all  cases,  are  not  inconsistent  with  the  constitution  of 
that  state  of  1834,  wliich  provides  that  *'  no  freeman  shall  be  taken,  or  imprisoned,  or  disseized 
of  his  freehold,  liberties,  or  privileges,  or  outlawed,  or  exiled,  or  in  any  manner  destroyed,  or 
deprived  of  his  life  or  property,  except  by  the  judgment  of  his  peers,  or  the  law  of  the  land ;" 
also  that  "  the  legislature  shall  have  no  power  to  suspend  any  general  law  for  the  benefit  of 
any  particular  individual;  nor  pass  any  law  for  the  benefit  of  any  individuals,  inconsistent 
^ith  the  general  law  of  the  land ;  nor  pass  any  law  granting  to  any  individual  or  individuals 
rights,  privileges,  immunities  or  exemptions,  other  than  such  as  may  be,  by  the  same  law,  ex- 
tended to  any  member  of  the  community  who  may  be  able  to  bring  himself  within  the  pro- 
vision of  that  law ;  provided  always,  the  legislature  shall  have  power  to  grant  such  charters  of 
any  incorporation  as  may  be  deemed  expedient  for  public  good."    Ibid, 

%  1815.  The  state  of  Florida  exchanged  its  bonds  for  the  bonds  of  railroad  company  A., 
under  an  agreement  by  which  the  state  secured  a  first  lien  on  the  road  of  that  company  for  the 
payment  of  the  railroad  bonds  held  by  the  state,  and  in  case  of  the  failure  to  pay  these  bonds 
on  the  part  of  the  company  the  road  was  to  be  sold  and  the  proceeds  paid  into  the  state 
treasury  to  be  applied  in  payment  of  the  state  bonds  delivered  to  the  company  and  indorsed 
by  it  for  the  construction  of  its  road.    The  president  of  company  A.,  being  a  director  in  com- 
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pany  B.,  fraudulently  procured  the  issue  of  a  large  amount  of  bonds  by  B.,  reciting  that  they 
were  issued  under  authority  of  the  act  providing  for  the  exchange  of  bonds  with  A.,  and  given 
in  exchange  for  state  bonds  to  aid  in  the  construction  of  the  road  of  A.  He  exchanged  these 
fraudulent  bonds  for  state  bonds  and  put  the  latter  on  the  market.  These  bonds  of  the  state, 
together  with  those  issued  to  A.,  went  into  the  hands  of  bona,  fide  holders.  It  is  held  that  the 
bonds  of  the  state  delivered  to  A.,  though  unconstitutional,  yet  being  in  the  hands  of  bona 
fide  holders  and  ]iaving  been  indorsed  by  A.,  the  holders  thereof  are  entitled  to  have  the  lien  of 
the  state  on  the  road  of  A.  enforced  in  their  favor.  It  is  also  held  that  the  bona  fide  holders 
of  the  bonds  of  the  state  exchanged  for  the  fraudulent  bonds  of  company  B.  are  entitled  to  a 
lien  on  the  road  of  that  company  for  the  payment  of  their  bonds,  since  the  company  ratified 
the  acts  of  its  directors  in  issuing  bonds  and  exchanging  them  for  bonds  of  the  state.  The  com- 
pany is  estopped  from  setting  up  the  uncoastitutionality  of  the  bonds  or  their  fraudulent  issue, 
and  the  recovery  is  not  limited  to  the  amount  actually  paid  for  the  bonds.  Railroad  Com- 
panies r.  Schutte,  g§  1830-1837. 

§  1816.  The  trustees  of  a  railrojld  company  placed  the  following  indorsement  on  notes 
issued  by  itself  and  another  compauy,  under  authority  of  a  decree  of  court  and  a  special  act 
of  the  legislature:  "  For  value  received,  the  Vermont  &  Canada  Railroad  Company  hereby 
guaranty  the  payment  of  the  within  note,  principal  and  interest,  according  to  its  tenor,  and 
order  the  contents  thereof  paid  to  the  bearer."  Held,  that  this  indorsement  was  within  the 
corporate  powers  of  the  company,  as  measured  by  the  statutes  of  Vermont;  also,  that  the 
proper  steps  having  been  taken  to  charge  the  company  as  indorser,  it  was  liable  on  the  notes 
as  indorser.  It  was  further  held  that  the  laws  of  Vermont,  the  notes  having  been  issued 
under  authority  of  a  Vermont  statute,  regulated  the  amount  of  interest  allowable,  although 
the  notes  were  made  payable  in  Massachusetts.  Cod  man  v,  Vermont  &  Canada  Railroad  Co., 
§§  1838-1840. 

§  1817.  Plaintiff  sues  as  the  holder  of  bonds  issued  in  Canada,  by  a  Canadian  corporation, 
made  payable  in  New  York.  It  is  held  that  a  subsequent  act  passed  by  the  parliament  of 
Canada,  providing  for  the  substitution  in  place  of  these  bonds  of  kx)nds  bearing  a  lower  rate 
of  interest,  is  no  defense,  since  this  act  is  contrary  to  our  constitution ;  and  in  such  a  case 
the  laws  of  the  place  of  performance  of  the  contract  will  govern.  Gebhard  v,  Canada  Southern 
Railway  Co.,  §§  1841,  1842. 

§  1818.  A  state  takes  possession  of  the  property  of  a  railroad  company,  under  a  statutory 
mortgage  securing  it  against  loss  on  its  indorsement  on  the  bonds  of  the  company.  It  is 
held  that  the  holders  of  these  bonds  cannot  maintain  their  biU  for  an  mjunction  to  restrain 
a  sale  of  the  road  under  the  mortgage  and  for  the  appointment  of  a  receiver,  in  order  to 
avail  themselves  of  the  security  held  by  the  state;  since  this  could  not  be  done  without  mak- 
ing the  state  a  party,  and  the  state  cannot  be  sued  in  a  United  States  court.  Branch  v,  Macon 
&  Brunswick  Railroad  Co.,  §§  1843-1845. 

§  1819.  The  state  of  Tennessee,  by  the  act  of  1853,  loaned  its  bonds  to  several  railroad  com- 
panies, under  a  contract  by  which  the  state  was  to  have  a  lien  on  the  property  of  the  com- 
panies for  the  payment  of  the  bonds.  The  interest,  as  it  became  due,  was  to  be  paid  to  the 
state's  agent,  or  proof  furnished  of  prior  payment.  The  principal  was  to  be  paid  by  the  com- 
panies by  means  of  a  sinking  fund  paid  into  the  state  treasury.  The  bonds  were  transferable 
by  delivery  and  were  passed  to  the  companies  without  indorsement  of  guaranty  by  the  state. 
The  holders  of  these  bonds  brought  their  bill  to  liave  a  lien  declared  and  enforced  in  their 
favor  against  these  companies,  on  the  ground  that  the  lien  given  to  the  state  was  a  lien  for  the 
payment  to  them  of  their  bonds.  Heldj  that  the  state  remained  the  principal  debtor  to  the 
holders,  and  did  not  become  a  surety  on  the  bonds  by  its  transaction  with  the  railroads,  and 
that  the  roads  of  these  companies  were  not  subject  to  any  lien  in  favor  of  these  holders. 
Stephens  v.  Louisville  &  Nashville  Railroad  Co.,  §§  1846-1848. 

[Notes.— See  §§  1849-1880.] 

COUNTY  OF  MORGAN  t?.  ALLEN. 
(13  Otto,  498-515,     1880.) 

Appeal  from  TJ.  S.  Circuit  Court,  Southern  District  of  Illinois. 

Statement  of  Facts. —  The  county  of  Morgan,  Illinois,  in  1856,  subscribed 
unconditionally  to  the  capital  stock  of  the  Illinois  Kiver  Kailroad  Company 
the  amount  of  $50,000,  and  issued  its  bonds  therefor.  Thomas,  the  president  of 
the  railroad  company,  promised  that  the  bonds  of  the  county  should  be  applied 
to  the  building  of  the  railroad  through  the  county,  but  it  does  not  appear  con- 
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tjlusively  that  there  was  any  contract  to  that  effect  obligatory  upon  the  com- 
pany. The  railroad  in  point  of  fact  was  built  through  the  county  by  the 
successor  of  the  first  company,  which  latter  had  become  insolvent.  By  a  num- 
ber of  legal  proceedings  of  a  rather  intricate  character  the  county  obtained 
possession  of  most  of  its  bonds,  paying  for  them  less  than  the  amount  of  the 
overdue  coupons  on  them,  and  canceled  the  bonds.  This  suit  was  brought  by 
Allen  and  others,  who  claim  under  the  successor  company,  that  company  hav- 
ing at  a  foreclosure  sale  bought  all  the  property  of  the  original  company.  The 
object  of  the  suit  is  to  hold  the  county  responsible  for  the  amount  of  the  bon(Js, 
on  the  ground  that  the  transactions  by  which  it  acquired  possession  of  them 
from  creditors  of  the  original  company  were  collusive  and  fraudulent  as  to 
the  general  creditors  of  the  insolvent  company,  and  especially  as  to  the  suc- 
cessor oompan}%  which  held  an  unpaid  debt  on  its  predecessor  of  over  a  million 
of  dollars.  There  was  a  decree  in  the  court  below  against  the  county  for 
$72,539.56.     Further  facts  appear  in  the  opinion  of  the  court. 

Opinion  by  Mb.  Justice  Harlan. 

The  right  of  the  creditors  of  the  Illinois  River  Railroad  Company  to  subject 
to  the  satisfaction  of  their  claims  the  bonds  issued  by  Morgan  county  for  its 
subscription  to  the  capital  stock  of  the  company  has  for  many  years  been  the 
subject  of  litigation  in  Illinois.  The  preceding  statement  mentions  the  cases 
in  her  supreme  court  where  the  history  of  that  litigation  will  be  found,  and 
summarizes  the  essential  facts  which  gave  rise  to  it.  (a)  They  are  numerous  and 
complicated,  and  our  labor  in  ascertaining  them  with  accuracy  has  been  greatly 
increased  by  the  confused  condition  of  the  transcript.  We  will  notice  such  of 
the  questions  of  law,  suggested  by  the  assignments  of  error,  as  we  deem  neces- 
sary  to  consider  or  determine. 

§  1820.  The  capital  stock  and  unpaid  subscriptions  of  an  insolvent  corpora-- 
iion  constitute  a  trust  fund  for  its  ci^editors^  and  no  part  of  it  can  he  alienated 
except  in  fair  dealing  and  for  a  valuahle  consideration, 

1.  In  Sawyer  v.  Hoag,  17  Wall.,  610,  we  had  occasion  to  consider  the  ques- 
tion whether  the  creditors  of  an  insol\«ent  corporation  were  at  liberty  to  assail 
a  transaction  between  it  and  its  debtor,  whereby  his  subscription  of  stock  was 
withdrawn,  so  far  as  general  creditors  were  concerned,  from  the  assets  of  the 
corporation.  In  that  case  we  declared  the  doctrine  to  be  well  established,  that 
the  capital  stock  of  a  corporation,  especially  its  unpaid  subscriptions,  consti- 
tutes a  trust  fund  for  the  benefit  of  its  general  creditors,  and  that  its  governing 
officers  cannot,  by  agreement  or  other  transaction  with  the  stockholder,  release 
him  from  his  obligation  to  pay,  to  the  prejudice  of  its  creditors,  except  by  fair 
and  honest  dealing,  and  for  a  valuable  consideration.  In  the  subsequent  case 
of  Sanger  v.  Upton,  91  U.  S.,  56,  we  had  occasion  to  consider  the  same  ques- 
tion, and  there  said:  "The  capital  stock  of  an  incorporated  company  is  a 
fund  set  apart  for  the  payment  of  its  debts.  It  is  a  substitute  for  the  personal 
liability  which  subsists  in  private  copartnerships.  When  debts  are  incurred,  a 
contract  arises  with  the  creditors  that  it  shall  not  be  withdrawn  or  applied 
otherwise  than  upon  their  demands,  until  such  demands  are  satisfied.  The 
creditors  have  a  lien  upon  it  in  equity.  If  diverted,  they  may  follow  it  as  far 
.as  it  can  be  traced,  and  subject  it  to  the  payment  of  their  claims,  except  as 
against  holders  who  have  taken  it  hona  fide  for  a  valuable  consideration  and 
without  notice.    It  is  publicly  pledged  to  those  who  deal  with  the  corporation 

(a)  The  following  are  the  cases  referred  to  by  the  court:  Thomas  v.  County  of  Morgan,  89  Ul.,  496;  59  id.,  479; 
\Morgan  Co.  v.  Thomas,  70  id.,  120. 
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^or  their  security.  Unpaid  stock  is  as  much  a  part  of  this  pledge,  and  as  raoch 
a  part  of  the  assets  of  the  company,  as  the  cash  which  has  been  paid  in  upon 
it.  Creditors  have  the  same  right  to  look  to  it  as  to  anything  else,  and  the  same 
right  to  insist  upon  its  payment  as  upon  the  payment  of  any  other  debt  due  the 
company.  As  regards  creditors,  there  is  no  distinction  between  such  a  demand 
and  any  other  assets  which  may  form  a  part  of  the  property  and  effects  of  the 
corporation."  The  same  doctrines  are  held  in  Upton  t;.  Tribilcock,  91  U.S., 
45;  Webster  v,  Upton,  id.,  65;  Ilatch  v,  Dana,  101  id.,  205.  In  no  court 
have  they  been  more  distinctly  approved  than  in  the  supreme  court  of  Illinois, 
when  considering  the  liability  of  the  county  of  Morgan  to  creditors  of  the  Illi- 
nois River  Railroad  Company  arising  out  of  these  identical  bonds.  Morgan 
County  V.  Thomas,  76  III,  120. 

These  principles  condemn  the  arrangements  with  certain  creditors  of  the 
company,  through  which  the  county,  to  the  prejudice  of  other  creditors,  at- 
tempted to  discharge  its  liability  to  the  common  debtor  by  paying  less  than  the 
entire  sum  due  from  it.  The  suits  in  the  state  court,  undercover  of  which  these 
arrangements  were  consummated,  were  all  commenced  after  the  decree  of  fore- 
closure, and  after  the  company  had  suspended  operations  and  was  notoriously 
insolvent.  The  county  recognized  the  dangers  which  beset  the  original  enter- 
prise, in  furtherance  of  which  its  people  had  voted  a  subscription  of  stock  pay- 
able in  bonds.  Its  officers  believed  that  it  would  inevitably  fail,  and  that  the 
ends  expected  to  be  accomplished  by  the  aid  voted  would  not  be  attained.  It 
was  for  these  reasons  that  they  sought,  or  acceded  to,  an  arrangement  looking 
to  the  protection  of  the  county  against  liability.  But  it  is  clear  that  other  cred- 
itors besides  those  with  whom  it  combined  had  an  interest  in  the  disposition  of 
the  assets  of  the  company,  and  that  the  plan  as  conceived  and  consummated 
was  wholly  inconsistent  with  the  established  doctrines  of  equity.  Upon  recog- 
nized principles  of  public  policy  and  good  faith,  the  debt  which  the  county 
owed,  by  reason  of  its  subscription  and  the  bonds  given  therefor,  constituted, 
with  other  property  of  the  company,  a  trust  fund,  to  which  all  its  creditors 
could  rightfully  look  for  satisfaction  of  their  claims.  The  county  was  liable  for 
the  whole  of  that  debt,  and  by  no  device  or  combination,  to  which  particular 
creditors  were  parties,  could  it  withdraw  its  bonds  from  that  fund,  and  thereby 
avoid  liability  to  the  general  creditors  of  the  company. 

§  1821.  County  hands  given  for  subscription  to  a  railroad  company^  if 
held  hy  that  company^  constitute  a  part  of  its  assets  for  the  benefit  of  its  cred- 
itors. 

Had  the  county's  liability  to  the  company  rested  upon  its  original  subscrip- 
tion, the  present  case,  it  must  be  conceded,  would  come  within  the  very  letter 
of  our  decisions  in  the  cases  just  cited.  That  the  subscription  was  paid  or 
merged  in  bonds  can  certainly  make  no  difference  in  the  application  of  the 
principle  upon  which  those  cases  were  determined.  The  bonds  were  the  evi- 
dence of  the  debt  created  by  the  original  subscription.  The  company  had  be- 
come, as  all  its  creditors  knew,  wholly  unable  to  meet  its  engagements,  and  had 
practically  ceased  to  exist.  The  bonds  in  question  were  part  of  its  assets,  in 
which  all  the  creditors  had  an  interest.  The  county,  by  an  arrangement  with 
some  of  those  creditors,  attempted  to  lessen  its  obligation  to  pay  what  it  had 
stipulated  to  pay,  and  thereby  defeat  the  rights  of  other  creditors,  who  had  as 
much  claim  upon  the  assets  of  the  company  as  those  with  whom  the  county 
contracted.     What  it  did  is  utterly  indefensible  under  any  known  rules  of 

equity. 
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§  1822.  This  court  follows  the  decrees  of  a  state  court  in  holding  the  hands 
issued  hy  a  county  of  that  state  to  he  valid, 

2.  But  it  is  contended  that  the  subscription  was  without  authority  of  law, 
and  that,  consequently,  the  county  is  not  liable  thereon,  or  upon  the  bonds. 
The  specific  ground  upon  which  this  contention  rests  is  that  the  vote  of  the 
people  in  1856  conferred  no  legal  authority  to  make  the  subscription,  such  vote 
having  been  taken  under  an  order  of  the  county  court  submitting,  as  a  single 
proposition,  the  question  of  subscribing  $50,000  to  the  capital  stock  of  three 
separate  railroad  companies,  one  of  which  was  the  Illinois  River  Railroad  Com- 
pany ;  that  a  vote  upon  such  a  proposition,  submitted  in  that  form,  was  not  one 
upon  which  a  municipal  subscription  could  rest.  There  are  two  sufficient  an- 
swers to  this  suggestion.  One  is,  that  in  no  one  of  the  three  cases  in  the  supreme 
court  of  Illinois  involving  this  subscription  was  any  such  question  distinctly 
raised  by  the  county.  All  of  them  proceeded  manifestly  upon  the  undisputed 
ground  that  the  county  court  had  ample  power  by  statute  to  make  the  subscrip- 
tion. We  are  not  now  disposed  to  inquire  whether  the  particular  mode  in 
which  the  people  were  invited  to  pass  upon  the  proposed  subscription  affected 
the  substance  or  validity  of  the  subscription  when  made,  or  whether  the  sub- 
scription was  not  a  waiver  of  any  irregularity  in  that  respect.  Until  this  suit 
was  brought,  more  than  fifteen  years  after  the  subscription  had  been  made,  the 
county  never  disputed,  in  any  direct  form,  the  legality  of  the  oMer  submitting 
the  question  of  subscription.  Another  answer  to  this  objection  is  suggested  by 
the  act  of  January  29, 1857,  declaring  the  vote  to  have  been  legally  taken  and  re- 
quiring a  subscription  and  the  issuing  of  bonds  in  accordance  with  the  vote  of  the 
people.  That  act,  it  is  argued,  was  beyond  the  power  of  the  legislature  to  pass, 
in  that,  in  violation  of  section  9  of  article  5  of  the  constitution  of  1848,  as 
construed  by  the  supreme  court  of  Illinois,  it  imposed  upon  the  people  of  the 
county  a  debt  which  they  had  never  legally  voted  to  incur;  that  the  vote  in 
1856  upon  the  proposition  to  subscribe  stock  in  three  distinct  railroad  corpora- 
tions was  an  absolute  nullity,  which  could  not  be  constitutionally  remedied  by 
any  act  of  assembly,  or  otherwise  than  a  direct  vote  of  the  electors  upon  a  new 
proposition  submitted  in  legal  form.  In  support  of  these  views  we  are  referred 
to  numerous  decisions  of  the  state  court,  which  we  had  occasion  heretofore  to 
examine  in  other  cases.  We  deem  it  unnecessary  to  consider  the  general  doc- 
trine, with  all  its  limitations  and  qualifications,  of  the  power  of  the  legislature 
by  retrospective  enactments  to  cure  defects  or  omissions  which  occurred  in  elec- 
tions relating  to  municipal  subscriptions.  It  is  often  difficult  to  determine, 
as  matter  of  local  constitutional  law,  whether  the  defect  or  omission  in  a 
particular  case  involves  a  mere  irregularity  in  the  execution  of  a  statutory 
power,  or  is  vital  and  jurisdictional.  It  is  quite  sufficient  on  this  point  to  say 
that  the  supreme  court  of  the  state,  in  Thomas  v.  County  of  Morgan,  39  111., 
496,  as  well  as  in  Morgan  County  v.  Thomas,  76  id.,  120,  recognized  the  act  of 
the  29th  of  January,  1857,  as  having  legalized  the  vote  of  the  county.  Those 
cases,  in  connection  with  Thomas  v.  County  of  Morgan,  59  id.,  479,  are  adjudi- 
cations under  which  certain  creditors  of  the  Illinois  River  Railroad  Company 
have  received  payments  of  their  claims  out  of  the  amount  due  from  the  county 
upon  the  bonds  issued  in  payment  of  its  subscription.  The  decrees  in  those 
cases  could  not  have  been  rendered  except  upon  the  ground  that  the  subscrip- 
tion was  not  invalid  by  reason  of  the  particular  mode  in  which  the  question  of 
county  aid  was  submitted  to  the  electors. 
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§  1823*  Whe7*e  a  party  receives  property  in  discharge  of  precedent  liahiliiy, 
the  debtor  having  no  right  to  prescribe  its  future  itse,  the  fact  that  he  intends  a 
particular  use  to  he  made  of  it  does  not  make  such  use  a  condition  precedent  to 
the  vesting  of  the  title. 

3.  It  is  further  contended  that  the  bonds  were  deposited  with  Elliott  & 
Brown,  to  be  delivered  upon  the  condition,  to  which  the  railroad  company  as- 
sented, that  they  should  be  used  only  for  the  payment  of  work  done  in  Morgan 
county ;  and,  since  no  such  work  was  done  by  that  company,  neither  the  latter 
nor  its  creditors  can  enforce  liability  upon  the  county.  Undoubtedly  the  coanty 
authorities,  at  the  outset,  expected  that  the  bonds  would  be  applied  only  upon 
such  work,  and  there  is  no  reason  to  suppose  that  the  president  of  the  company 
intended  any  application  of  them  inconsistent  with  the  paper  which  he  executed 
and  delivered  to  the  county  prior  to  their  issue.  The  county  court  relied  upon 
the  assurances  given  by  that  officer,  and  made  an  order,  at  its  September  terra, 
1857,  that  the  bonds  bo  delivered  to  the  company.  In  conformity  with  that 
order  the  bonds  were  deposited  with  Elliott  &  Brown,  the  bankers  of  the  com- 
pany, and  were  held  by  them  subject  to  its  order.  They,  in  return,  received 
for  the  county,  and  by  its  direction,  the  certificate  of  stock.  Subsequently,  and 
after  the  bonds  were  issued  and  delivered  to  Elliott  &  Brown,  the  county  voted 
as  a  stockholder  in  the  election  of  directors,  and  for  two  years  paid  the  interest 
•on  its  bonds.  During  all  that  time  who  owned  the  bonds?  We  have  already 
£een  that  the  supreme  court  of  the  state  adjudged,  and,  as  we  think,  rightly, 
that  the  subscription  was  absolute  and  unconditional,  and,  when  made,  the  com- 
pany became  entitled  to  the  bonds,  and  the  county  to  the  stock.  When  the 
absolute  subscription  was  made  the  claim  for  its  payment  became,  as  was  held 
by  that  court,  a  part  of  the  assets  of  the  company,  upon  which  creditors  could 
rely  for  the  payment  of  their  debts.  While,  as  held  by  the  state  court,  Thomas 
might  bind  himself  to  treat  the  subscription  as  conditional,  he  had  no  author- 
ity, simply  as  president  of  the  company,  "  to  consent  that  it  should  become 
conditional."  The  present  appellees,  by  their  purchase  of  its  mortgage  bonds 
(about  $900,000  of  them  purchased  in  April  or  May,  1862,  and  the  remainder 
in  1868),  became  creditors  of  the  company,  and  nothing  is  disclosed  by  the 
evidence  which  estops  them  from  claimipg,  as  against  the  county,  that  the 
bonds  given  for  the  county's  unconditional  subscription  constituted,  from,  at 
least,  the  time  of  their  issue  and  delivery  to  Elliott  &  Brown,  a  part  of  the 
assets  of  the  company,  to  which  the  latter's  creditors  could  look.  Upon  this 
very  point  the  supreme  court  of  the  state  expressed  similar  views,  and  said  that 
^*  where  a  party  receives  property  from  another  in  discharge  of  precedent  lia- 
bility, and  the  party  delivering  the  property  has  no  legal  right  to  prescribe  its 
future  disposition  or  use,  as  in  the  present  instance,  the  mere  fact  that  when  he 
delivers  it  he  expects  and  intends  that  it  shall  be  applied  to  a  particular  dispo- 
sition or  use,  does  not  make  such  an  application  of  it  a  condition  precedent  to 
the  vesting  of  title." 

§  1824.  One  who  is  not  a  party  or  a  privy  to  a  suit  is  not  concluded  by  iU 
decision. 

4.  The  objection  that  the  appellees  are  concluded  by  the  decree  in  the  state 
court,  under  which  the  county  obtained  possession  of  its  bonds,  is  not  well 
taken.  They  were  not  parties  to  any  of  those  suits,  but  it  is  contended  that 
they  are  nevertheless  bound  by  the  adjudication  upon  the  claim  asserted  therein 
by  Studwell,  Hopkins  and  Cobb,  in  their  capacity  as  trustees  in  the  mortgage 
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deed,  that  they  were  entitled  to  the  possession  of  the  bonds,  for  delivery  to  the 
new  company  in  completion  of  the  original  contract  with  the  county.  The 
supreme  court  of  the  state  was  of  opinion  that  the  mortgage  deed  did  not,  by 
its  terms,  include  these  bonds;  that  the  Peoria,  Pekin  &  Jacksonville  Railroad 
Company  was  not  a  reorganization  of  the  Illinois  River  Railroad  Company,  but 
a  new  and  totally  independent  organization ;  and,  therefore,  the  new  company 
acquired  no  claim  to  the  bonds  at  the  sale  under  the  deed  of  trust.  76  111.  But 
if  the  trustees,  after  obtaining  the  decree  of  foreclosure  and  a  sale  of  the 
mortgage  property  for  the  benefit  of  the  bondholders,  were  tinder  a  duty,  or 
by  virtue  of  their  position  were  authorized  to  enforce,  for  the  benefit  of  those 
creditors,  the  collection  of  the  decree  against  the  company  for  the  balance  of 
the  mortgage  debt,  it  is  manifest  that  they  did  not  assume,  in  the  suit  in  the 
state  court,  to  which  they  and  the  county  were  parties,  to  represent  the  bond- 
holders. In  the  suit  commenced  by  Elliott  &  Brown,  and  reported  in  39  111., 
they  claimed  the  right  to  hold  the  bonds  for  the  benefit  of  the  new  company, 
and  not  for  the  bondholders,  whose  claims,  after  crediting  the  proceeds  of  the 
foreclosure  sale,  were  unsatisfied  to  the  extent  of  $1,061,292.56.  Besides,  the 
state  court  did  not,  in  that  case,  decide  that  Morgan  county  was  discharged 
altogether,  and  as  to  everybody,  from  responsibility  upon  the  bonds,  because  of 
the  failure  of  the  old  company  to  construct  the  road  in  that  county.  In  the 
original  decree  it  directed  the  bonds  to  remain  in  the  custody  of  Ayres  &  Co. 
And  in  the  case  in  59  111.  the  court  held  that  the  construction  of  the  road  by 
the  new  company  was  a  substantial  compliance  with  the  contract  between  the 
old  company  and  the  county.  There  was  no  adjudication  in  the  state  court 
against  the  claims  of  the  present  appellees.  On  the  contrary,  the  grounds  upon 
which  the  claims  of  Vail,  Ladd,  Thomas,  Blair  and  other  creditors  were  ad- 
judged by  the  supreme  court  of  the  state  to  be  payable  out  of  these  bonds  are 
the  precise  grounds  upon  which  we  sustain  the  claims  of  appellees  as  creditors 
of  the  old  company. 

5.  In  reference  to  the  suit  which,  it  is  suggested,  was  instituted  by  Studwell, 
Hopkins  and  Cobb  in  the  circuit  court  of  the  United  States  for  the  southern 
district  of  Illinois,  it  is  sufficient  to  say  that  the  present  transcript  contains 
nothing  upon  that  subject.  We  are  not  advised,  in  any  proper  form,  of  the 
nature  and  object  of  that  suit,  nor  who  were  parties  to  it.  We  cannot,  there- 
fore, say  that  the  final  decree  in  that  case,  if  any  was  rendered,  would  aflfect 
the  rights  of  parties  in  this  litigation.  There  are  many  other  questions  which, 
counsel  have  discussed,  but  we  do  not  regard  them  as  material  in  determining 
the  essential  rights  of  the  parties.  We,  therefore,  refrain  from  any  discussion 
of  them.  The  decree  below  is  in  line  with  the  adjudications  of  the  supreme 
court  of  the  state,  and,  in  our  judgment,  is  right. 

While  upon  the  bench  Mr.  Justice  Swatxe  and  Mr.  Justice  Strong  partici- 
pated in  the  decision  of  this  case.  They  concur  in  this  opinion ;  and  it  is 
ordered  that  the  judgment  be  entered  as  of  the  date  when  this  cause  was  sub- 
mitted to  this  court. 

Decree  affirmed. 

Justices  Miller,  Field  and  Bradley  dissented. 
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COUNTY  OF  TIPTON  v.  LOCOMOTIVE  WORKS. 
(18  Otto,  52a-540.    1880.) 

Error  to  U.  S.  Circuit  Court,  "Western  District  of  Tennessee. 

Opinion  by  Mr.  Justice  Harlan. 

Statement  of  Facts. —  This  is  a  writ  of  error  from  a  judgment  in  favor  of  the 
Rogers  Locomotive  and  Machine  Works  against  the  county  of  Tipton,  in  the 
state  of  Tennessee,  for  the  principal  and  interest  of  fifty  bonds  of  $500  each, 
dated  January  1,  1869,  and  payable  on  the  1st  day  of  January,  1873,  to  the 
Mississippi  River  Railroad  Company  or  bearer,  with  interest  from  date  at 
the  rate  of  six  per  cent,  per  annum.  Each  bond,  signed  by  the  chairman  of  the 
Tipton  county  court,  and  countersigned  by  its  clerk,  recites  that  it  is  "  issued 
under  and  by  virtue  of  section  6  of  an  act  of  the  legislature  of  the  state  of  Tennes- 
see, passed  February  25,  1867,  amended  on  the  12th  day  of  February,  1869;'^ 
also,  that  "  a  special  tax  is  levied,  by  authority  of  law,  upon  all  the  taxable 
propertj'^  in  the  county  of  Tipton,  to  meet  the  principal  and  interest  of  these 
bonds,  collectible  in  equal  instalments,  running  through  five  years,  as  the  bonds 
themselves  mature;"  and  further,  that  "this  is  one  of  four  hundred  bonds,  all 
of  the  same  denomination  and  rate  of  interest,  issued  by  Tipton  county  in  pay- 
ment of  a  subscription  of  $200,000  to  the  Mississippi  River  Railroad  Company, 
made  by  the  county  court  of  said  county,  under  the  authority  of  the  acts  above 
recited, —  these  bonds,  transferable  by  delivery  and  redeemable  in  five  years  at 
the  rate  of  $40,000  a  year,  commencing  January  1,  1870." 

"When  the  foregoing  acts  were  passed  there  was  in  force  a  general  statute, 
under  the  provisions  of  which  counties,  incorporated  cities  and  towns  could 
subscribe  stock  in  railroads,  upon  certain  terms  and  conditions,  one  of  which 
was  the  previous  approval  of  the  legal  voters  of  such  county,  city  or  town,  at 
an  election  called  and  held  for  the  ascertainment  of  their  will  These  special 
acts,  in  connection  with  the  act  of  November  5,  1867,  for  the  benefit  of  the 
Mississippi  River  Railroad  Company,  authorized  the  county  courts  of  counties 
on  the  line  of  that  company's  road  (among  which  was  the  county  of  Tipton)  to 
subscribe  to  its  capital  stock,  without  requiring  a  submission  of  the  question  of 
subscription  to  a  popular  vote, —  the  majority  of  the  justices  in  commission 
being  present,  and  a  majority  of  those  present  concurring.  The  validity  of 
those  acts  is  questioned  here,  as  it  was  in  the  court  below,  upon  the  ground  that 
they  are  unconstitutional,  and  therefore  gave  no  authority  to  make  the  sub- 
scription or  issue  bonds  in  payment  thereof. 

The  provisions  of  the  constitution  of  Tennessee  (that  of  1834)  to  which,  it 
is  supposed,  they  are  repugnant,  are  section  8  of  article  1,  and  section  7  of 
article  11;  the  first  of  which  declares  that  "no  freeman  shall  be  taken,  or  im- 
prisoned, or  disseized  of  his  freehold,  liberties,  or  privileges,  or  outlawed,  or 
exiled,  or  in  any  manner  destroyed  or  deprived  of  his  life  or  property,  except 
by  the  judgment  of  his  peers  or  the  law  of  the  land;"  and  the  last  of  which 
pro  vides  that  "  the  legislature  shall  have  no  power  to  suspend  any  general  law 
for  the  benefit  of  any  particular  individual;  nor  to  pass  any  law  for  the  benefit 
of  individuals,  inconsistent  with  the  general  law  of  the  land ;  nor  to  pass  any 
law  granting  to  any  individual  or  individuals,  rights,  privileges,  immunities  or 
exemptions,  other  than  such  as  may  be,  by  the  same  law,  extended  to  any 
member  of  the  community  who  may  be  able  to  bring  himself  within  the  pro- 
visions of  such  law.     Provided^  always^  the  legislature  shall  have  power  to 
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grant  such  charters  of  incorporation  as  may  be  deemed  expedient  for  the 
public  good." 

It  is  contended  that  these  special  acts  are  in  violation  of  section  7,  article  11, 
of  the  state  constitution,  in  that  they  authorized  a  limited  number  of  counties 
to  subscribe  to  the  capital  stock  of  a  particular  railroad  corporation,  and  also 
because  they  dispensed  with  the  previous  sanction  of  a  popular  vote,  as  re- 
quired by  the  general  statute  regulating  railroad  subscriptions  by  counties,  in- 
corporated cities  and  towns ;  and  further,  that  being  partial  and  special  laws, 
inconsistent  with  the  general  law  upon  the  subject  of  municipal  subscriptions, 
they  do  not  constitute  "  the  law  of  the  land,"  within  the  meaning  of  section 
8,  article  1,  of  that  constitution.  The  argument  in  behalf  of  the  plaintiff  in 
error  is  that  the  power,  reserved  to  the  legislature  in  the  proviso  to  section  7 
of  article  11,  "to  grant  such  charters  of  incorporation  as  may  be  deemed 
expedient  for  the  public  good,"  is  limited,  in  its  exercise,  by  the  prohibitions 
contained  in  the  body  of  the  same  section ;  and  that  a  charter  conferring  upon 
a  particular  railroad  company,  or  upon  particular  municipal  corporations, 
special  privileges  and  immunities,  not  given  by  the  general  law,  was  incon- 
sistent with  those  prohibitions,  and,  besides,  was  not  a  "  law  of  the  land " 
within  the  meaning  of  section  8  of  article  1. 

These  propositions  have  received  at  our  hands  that  consideration  which  their 
importance  confessedly  demands;  and,  if  we  err  in  the  conclusions  reached,  it 
will  not  be  the  fault  of  able  counsel,  who,  both  in  oral  and  printed  arguments, 
have  pressed  upon  our  attention  every  suggestion  which  seems  to  have  any 
bearing  upon  the  question  presented  for  determination.  The  earnestness  with 
which  they  have  asserted  their  positions  to  be  sustained  by  adjudications  of  the 
supreme  court  of  the  state  has  made  it  necessary  for  us  to  examine,  with  great 
care,  a  very  large  number  of  the  reported  decisions  of  that  learned  tribunal. 
If,  when  the  acts  in  question  were  passed,  the  general  assembly  was  without 
power,  under  the  constitution,  as  interpreted  by  the  highest  court  of  Tennessee, 
to  enact  a  special  law  authorizing  a  designated  number  of  counties,  without  a 
previous  vote  of  the  people,  to  make  subscriptions  of  stock  to  a  particular 
railroad  running  through  such  counties,  our  duty  is  to  accept  that  construction 
of  the  fundamental  law  of  the  state.  But  if  there  was  no  such  contem- 
poraneous or  fixed  construction,  this  court,  as  was  the  court  of  original  juris- 
diction, is  under  a  duty  imposed  by  the  constitution  of  the  United  States,  from 
the  performance  of  which  it  is  not  at  liberty  to  shrink,  to  determine,  for  itself, 
what  were  the  legal  rights  of  parties  at  the  time  the  bonds  in  suit  were  issued. 
It  would  extend  this  opinion  to  an  improper  length  should  we  extract  from  the 
numerous  decisions  of  the  state  court,  cited  by  counsel,  so  much  of  their  lan- 
guage as  seems  pertinent  to  the  questions  before  us.  We  must,  therefore,  con- 
tent ourselves  with  stating  only  the  general  doctrines  to  be  deduced  from  the 
adjudged  cases,  some  of  which  are  cited  in  a  note  to  this  opinion. 

§  1825.  Principles  established  hy  the  supn^eine  court  of  Tennessee^  controlling 
questions  of  general  or  special  laws,  the  creation  of  corporations^  and  the  granting 
of  special  franchises. 

Prior  to  the  case  of  Wallace  v.  Tipton  County  (to  which  we  will  hereafter 
refer  more  particularly),  the  following  rules  or  principles  seem  to  have  been  es- 
tablished by  repeated  adjudications  in  the  supreme  court  of  the  state,  viz. :  That 
a  law,  which  did  not  alike  embrace  and  equally  affect  all  persons  in  general,  or 
all  persons  who  exist,  or  may  come  into  the  like  state  and  circumstances,  was  a 
partial  and  special  law,  and,  therefore,  not  "  the  law  of  the  land,"  within  the 

893 


§1826.  BONDS  — CORPORATE  SECURITIES. 

meaning  of  the  constitution  of  1796,  from  which  was  taken  section  8  of  article 
1  of  the  constitution  of  1834;  that  section  7  of  article  11,  prohibiting  the  sus- 
pension of  a  general  law  for  the  benefit  of  any  particular  individual,  or  the 
passage  of  any  law  for  the  benefit  of  individuals,,  inconsistent  with  the  general 
laws  of  the  land,  or  the  passage  of  any  law  granting  to  any  individual  or  in- 
dividuals, rights,  privileges,  immunities  or  exceptions  other  than  such  as  may 
by  the  same  law  be  extended  to  any  member  of  the  community  who  may  be 
able  to  bring  himself  within  the  provisions  of  such  law,  is  a  statement,  in  con- 
densed form,  of  the  construction  which  the  supreme  court  of  the  state  had  in 
several  decisions  placed  upon  the  phrase,  "  the  law  of  the  land,"  as  used  in  both 
the  constitutions  of  1796  and  of  1834;  that,  nevertheless,  the  authority  of  the 
legislature  to  create  corporations  with  special  rights  and  privileges  existed  as 
an  incident  of  sovereignty ;  that  a  law  creating  a  corporation  and  granting  a 
franchise  was  more  in  the  nature  of  a  contract  than  a  "  law  of  the  land,"  m 
the  sense  of  the  constitution ;  and,  upon  that  ground,  the  right  given  to  a  bank 
by  its  charter,  granted  in  1832,  to  take  a  greater  rate  of  interest  than  was  al- 
lowed by  a  general  statute  to  individual  citizens,  was  held  not  to  be  obnoxious 
to  the  constitution  upon  the  ground  that  it  was  not  a  general  law,  or  "  the  law 
of  the  land ; "  that  the  proviso  in  section  7  of  article  11  of  the  constitution  of 
1834  was  inserted  "  for  the  purpose  of  enabling  the  legislature  thereby  to  grant 
exclusive  privileges,  which,  but  for  the  proviso,  would  be  prohibited  by  the 
body  of  the  section ; "  that  the  power  to  create  corporations  was  not  curtailed 
or  restricted  by  the  general  prohibitions  in  that  section^  but  only  by  the  posi- 
tive provisions  to  be  found  in  other  parts  of  the  constitution ;  that  prior  to  the 
adoption  of  the  constitution  of  1834  the  supreme  court  of  the  state  suggested 
doubts  as  to  whether  the  taxing  power,  being  legislative  in  its  nature,  could  be 
constitutionally  conferred  upon  the  subordinate  municipal  corporations  or  civil 
divisions  of  the  state ;  and  that,  for  the  purpose  of  removing  those  doubts,  the 
convention  which  framed  that  constitution  incorporated  into  it  section  29  of 
article  2,  which  declares  that  "  the  general  assembly  shall  have  power  to  au- 
thorize the  several  counties  and  incorporated  towns  in  the  state  to  impose  taxes 
for  county  and  corporation  purposes,  respectively,  in  such  manner  as  shall  be 
prescribed  by  law ;  and  all  property  shall  be  taxed  according  to  its  value,  upon 
the  principles  established  in  regard  to  state  taxation ; "  that  the  construction  of 
a  railroad  to  or  through  a  county  or  incorporated  town  is,  in  the  one  case,  a 
county,  and  in  the  other  a  corporate,  purpose,  for  which  the  legislature  may  in- 
vest  such  county  or  town  respectively  with  the  power  to  impose  taxes ;  that 
under  section  29  of  article  2  the  legislature  could,  by  special  act,  confer  upoa 
the  mayor  and  aldermen  of  an  incorporated  town,  directly  and  exclusively 
(and,  consequently,  upon  the  county  court  of  a  county),  the  power  to  subscribe 
railroad  stock,  without  first,  or  at  all,  submitting  the  question  of  subscription 
to  a  vote  of  the  inhabitants  of  such  town. 

§  1826.  authorities  revietoed. 

Such  were,  beyond  question,  as  we  think,  the  established  principles  of  the 
constitution  as  announced  by  the  highest  judicial  tribunal  of  the  state,  up  to 
the  decision  in  Wallace  v.  Tipton  County,  to  which  reference  has  already  been 
made.  These  doctrines,  it  must  be  conceded,  would  sustain  the  statutes  of  1807 
and  1869  against  the  objections  urged.  But  it  is  contended  that  the  decision 
in  that  case  is  a  direct  authority  against  the  constitutionality  of  those  acts,  and 
should  control  our  judgment.  That  case  deserves  special  examination.  It  was 
a  suit  commenced  in  1873,  in  an  inferior  state  court  of  Tennessee,  by  certain 
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tax-payers  of  Tipton  county  against  the  county  court  of  that  county,  the  Pa- 
ducah  ife  Memphis  Eailroad  Company  (a  corporation  lawfully  created  by  the^ 
consolidation,  in  1872,  of  the  ^Mississippi  River  Eailroad  Company,  with  the 
Paducah  &  Gulf  Railroad  Company,  a  Kentucky  corporation),  and  the  local 
collectors  of  Tipton  county  engaged  in  the  collection  of  taxes  which  had  been 
levied  to  meet  the  bonds  constituting  the  issue  of  $200,000  to  the  Mississippi 
River  Railroad  Company,  under  the  aforesaid  acts  of  1867  and  1869.  The 
object  of  that  suit  was  to  enjoin  the  collection  of  such  taxes,  upon  the  ground 
that  those  acts  were  unconstitutional  and  void.  In  May,  1874,  certain  citizens 
of  other  states,  holders  of  a  portion  of  the  Tipton  county  bonds,  were,  upon 
their  own  application,  made  parties  defendant  in  that  suit.  They  thereupoa 
filed  a  petition  for  its  removal  to  the  circuit  court  of  the  United  States,  and,  as 
to  them,  the  opinion  of  the  court  states,  the  suit  was  removed.  The  railroad 
company,  by  an  amended  answer,  disclaimed  all  interest  in  the  suit,  and  in* 
formed  the  court  that  it  neither  held  nor  owned  any  of  the  bonds,  but  that  they 
were  held  and  owned  by  others  who  had  paid  value  therefor.  Thenceforward 
it  was  a  suit,  practically  if  not  exclusively,  between  parties  who  had  no  interest 
in  enforcing  the  collection  of  the  county's  bonds.  It  was  finally  determined 
without  the  presence  of  any  of  the  holders  of  the  bonds.  Waiving  any  ques- 
tion as  to  whether,  under  the  act  of  congress,  the  whole  suit  was  not  removed 
to  the  federal  court,  it  is  suflBLcient  to  say  that,  in  accordance  with  the  prayer  of 
the  tax-payers,  a  decree  was  entered,  which  was,  by  the  supreme  court  of  the- 
state,  in  all  respects,  affirmed.  Although  the  case  was  determined  in  the  su- 
preme  court,  at  its  September  term,  1875,  it  has  not,  that  we  can  ascertain,  beea 
published  in  its  reported  decisions,  and  we  are  not,  therefore,  advised  of  the 
precise  grounds  upon  which  the  acts  of  1867  and  1869  were  assailed  in  argu* 
ment,  as  being  in  conflict  with  the  constitution.  But  the  opinion  of  the  court 
discloses  the  fact  that  those  acts  were  held  to  be  repugnant  to  section  8  of 
article  1,  and  section  7  of  article  11,  of  the  state  constitution,  upon  the  ground 
that,  while  the  general  law  of  1852,  regulating  railroad  subscriptions  by  coun- 
ties, towns  and  cities,  required  a  popular  vote  as  a  condition  precedent  to  any 
authority  to  make  subscriptions,  the  special  acts  of  1867  and  1869  permitted  a 
few  counties,  upon  the  line  of  the  Mississippi  River  Railroad,  by  their  respect- 
ive county  courts,  and  without  a  submission  of  the  question  to  the  people,  to 
subscribe  to  that  company's  stock.  No  comment  whatever  is  made  in  the 
original  opinion,  and  very  little  in  the  opinion  on  the  rehearing,  upon  the  scope 
or  eflfect  of  the  proviso  in  section  7  of  article  11,  giving  or  reserving  to  the  leg- 
islature the  power  to  grant  such  charters  of  incorporation  as  it  deemed  ex- 
pedient for  the  public  good.  But  it  is  to  be  assumed  that  the  court  did  not 
regard  that  proviso  as  materially  aflfecting  the  conclusion  reached.  If  there  had 
been  no  decision  of  the  state  court,  subsequent  to  that  of  Wallace  v.  Tipton 
County,  on  the  subject  of  municipal  subscriptions,  under  special  statutes,  we 
should  feel  greatly  embarrassed  by  the  circumstance  that  the  judgment  of  the 
circuit  court  could  not,  u{X)n  this  branch  of  the  case,  be  sustained,  except  by 
disregarding  that  decision. 

§  1827.  Section  7  of  article  11  of  the  Tennessee  constitution  of  183 j^  does  not 
impose  upon  the  legislature^  as  to  charters  of  corporations^  the  prohibitions  in  that 
section  expressed. 

But  all  diflSculty,  we  think,  is  removed  by  the  decision  of  the  state  court  in 

the  more  recent  case  of  the  Knoxville  &  Ohio  R.  Co.  v.  Hicks,  determined  in 

1877.    Unless  we  mistake,  altogether,  the  import  of  that  decision,  it  is  incon- 
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sistent  with  the  doctrines  of  Wallace  v,  Tipton  County,  and,  upon  the  point 
now  before  us,  practically  overrules  the  latter  i3ase.  In  Knoxville  &  Ohio  R. 
Co.  V.  Ilicks,  it  was  a  question  whether  an  act  passed  in  1852,  exempting  the 
capital  stock,  dividends,  roads  and  fixtures  of  the  Knoxville  &  Kentucky  Rail- 
road Company  from  taxation,  until  the  stock  paid  a  dividend  equal  to  the  legal 
rate  of  interest,  was  in  conflict  with  the  constitution  of  1834.  That  constitution 
declared  (sec.  28,  art.  2)  "  that  all  lands,  liable  to  taxation,  held  by  deed,  grant 
or  entry,  town  lots,  bank  stock,  etc.,  and  such  other  property  as  the  legislature 
may  from  time  to  time  deem  expedient,  shall  be  taxable."  In  view  of  that 
constitutional  injunction,  the  case  was  a  very  strong  one  for  the  application  of 
the  prohibitions,  against  special  and  partial  laws,  contained  in  section  7  of  article 
11,  if  such  prohibitions  had  any  application  whatever  to  charters  of  incorpora- 
tion granted  by  the  legislature.  But  the  court,  after  stating  that  the  conven- 
tion of  1834  comprised  among  its  delegates  some  of  the  ablest  lawyers  the 
state  ever  had,  who  were  familiar  with  the  principles  of  the  Dartmouth  college 
case,  and  knew  that  the  legislature,  under  the  previous  constitution,  had,  with- 
out question,  exercised  the  power  of  granting  charters,  with  total  or  partial 
exemptions,  said :  '*  With  these  facts  prominently  before  the  convention,  if  it 
was  their  purpose  to  restrict  the  power  of  the  legislature,  one  should  expect  to 
find  such  restriction  expressed  in  unequivocal  language.  But  the  onl}''  direct 
provision  in  regard  to  the  power  of  the  legislature  in  respect  to  charters  of 
incorporation  is  in  the  proviso  to  section  7  of  article  11,  to  the  effect  that  the 
restriction  upon  the  power  of  the  legislature  to  grant  special  privileges,  immuni- 
ties and  exemptions  was  not  to  be  construed  to  affect  the  power  of  the  legisla- 
ture to  grant  such  charters  of  incorporation  as  they  might  deem  expedient  for 
the  public  good,  thereby  leaving  the  power  as  it  previously  existed.  See  Hope 
V,  Deaderick,  8  Humph.,  1.  If  it  had  been  the  purpose  of  the  convention  to 
restrict  the  power  of  the  legislature  in  this  particular,  this  would  certainly 
have  been  the  appropriate  place  to  insert  the  restriction ;  but,  so  far  from  doing 
so,  we  find  only  the  proviso  above  referred  to,  which  was  intended  to  exclude 
the  idea  that  the  first  clause  of  the  section  against  the  granting  of  special 
privileges,  immunities  or  exemptions  was  intended  to  limit  the  power  of  the 
legislature  in  regard  to  granting  charters  of  incorporation.  From  this  the 
conclusion  seems  necessarily  to  follow  that  the  legislature  was  still  left 
the  power  to  pass  laws  creating  bodies  corporate,  with  all  the  rights,  privileges, 
immunities  and  exemptions  which  it  was  usual  to  vest  in  such  fictitious  per- 
sons under  the  general  principles  previously  recognized ;  and,  as  we  have  seen, 
the  power  in  question  was  previously  recognized  by  the  general  law  and  the 
authorities  of  the  state.  We  do  not  say  rights,  privileges  or  immunities  might 
be  granted  inconsistent  with  other  positive  restrictions  of  the  constitution." 
The  court  then  proceeds  to  consider  the  language  of  section  28  of  article  2, 
already  cited,  in  reference  to  taxation,  and  says :  "  On  the  other  hand,  this 
section  may  well  be  construed  as  having  no  reference  to  the  property  of  corpo- 
rations to  be  created,  and  as  leaving  the  power  of  the  legislature,  in  this  regard, 
as  it  stood  before.  This  is  the  more  natural  construction  when  we  take  this 
section  in  connection  with  the  clause  before  referred  to,  and  find  that  no  ex- 
press restriction  is  placed  upon  the  power  conceded  to  have  previously  existed 
in  the  legislature,  in  respect  to  corporations,  in  that  clause  which  refers  directly 
to  the  power  to  grant  such  charters." 

The  chief  significance  of  the  decision  in  the  last  case  lies  in  the  explicit 

declaration  by  the  court  that  the  power  expressly  granted  to  the  legislature  in 
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the  proviso  to  the  seventh  section  of  article  11  to  create  corporations  with 
such  charters  as,  in  its  judgment,  were  expedient  for  the  public  good  was  not 
limited  or  restrained  in  its  operation  by  the  prohibitions  in  the  same  section 
against  special  rights,  privileges,  immunities  or  exemptions;  in  other  words, 
that  the  legislature,  as  to  corporations,  could  grant  special  rights  and  privileges 
which,  but  for  the  proviso,  might  be  deemed  obnoxious  to  the  prohibitory 
-clauses  of  that  section.     And  in  that  view  we  concur. 

The  case  of  McKinney  v.  Overton  Hotel  Co.,  12  Heisk.  (Tenn.),  104,  cited 
by  counsel  for  plaintiff  in  error,  is  not  adverse  to  this  conclusion.  The  main 
•question  there  was  as  to  the  constitutionality  of  an  act  passed  in  1860,  author- 
izing the  hotel  company  to  issue  mortgage  bonds  bearing  a  greater  rate  of 
intere  st  than  was  allowed  by  the  general  law  of  the  state.  It  was  held  that 
section  7  of  article  11,  giving  power  to  grant  such  charters  of  incorporation 
as  the  legislature  deemed  expedient  for  the  public  good,  must  be  construed 
in  connection  with  section  6  of  the  same  article,  which  imposed  upon  the 
legislature  the  duty  of  fixing  the  rate  of  interest,  and  declared  that  the  "  rate 
so  established  shall  be  equal  and  uniform  throughout  the  state."  The 
decision  was  that  the  legislature,  in  creating  corporations  under  section  7, 
could  not  grant  to  them  "  powers  or  rights  expressly  forbidden  by  any  other 
clause  of  the  constitution."  Consequently,  the  rate  of  interest  fixed  by  the 
legislature  was  applicable  to  corporations  as  well  as  to  individuals.  The  lan- 
guage of  the  court,  in  connection  with  prior  decisions,  upon  the  general  sub- 
ject of  corporations,  justifies  the  conclusion  that  the  act  of  1860  would  not 
have  been  declared  void  had  not  the  constitution  of  1834  expressly  required  the 
rate  of  interest  to  be  equal  and  uniform  throughout  the  stata 

§  1838.  The  Tennessee  acts  of  1867  and  1869  are  not  unconstitutional  in  that 
they  confer  on  certain  counties  t/ie  right  to  make^  and  on  aj>artieidar  corporation 
the  right  to  receive^  subscriptions  of  stock. 

Looking,  then,  as  well  at  the  language  of  the  constitution  as  at  the  course  of 
decision  in  the  supreme  court  of  Tennessee  up  to  the  time  the  acts  of  1867  and 
1869  were  passed,  and  giving  full  effect  to  its  latest  utterance,  to  which  our 
attention  has  been  called,  and  remembering,  also,  that  the  power  given  to  a 
municipal  corporation  to  subscribe  to  the  stock  of  a  railroad  company  may  be, 
also,  a  right  and  privilege  of  that  company  (County  of  Scotland  v.  Thomas,  94 
U.  S.,  682;  §§  1210-14,  supra;  Wilson  v.  Salamanca,  99  id.,  499;  Empire  v. 
Darlington,  101  id.,  87,  91;  §§  1218-20,  supra)y  our  conclusion  is,  that  those 
acts  were  not  repugnant  to  the  constitutions  of  the  state,  by  reason  of  the 
authority  they  confer  on  a  limited  number  of  counties  to  make,  and  on  a  par- 
ticular railroad  corporation  to  receive,  a  subscription  of  stock,  nor  because  they 
dispensed  with  the  previous  assent  of  the  people  of  such  counties  expressed  at 
a  popular  election. 

Statement  of  Facts. —  It  remains  to  inquire  whether,  in  view  of  the  evi- 
dence, the  circuit  court  committed  any  error  of  law,  either  in  giving  or  refusing 
instructions  to  the  jury.  Certain  facts  should  be  stated  as  explanatory  of  the 
instructions  which  were  given  to  the  jury.  Upon  the  trial  evidence  was  intro- 
duced in  behalf  of  the  county  tending  to  establish  '^  fraud,  moral  coercion,  in- 
timidation and  bribery  in  the  procurement  and  issuance  of  the  bonds  in  suit  in 
this  case  upon  the  part  of  the  Mississippi  River  Eailway  Company,"  and  that 
such  corrupt  practices  were  not  known  to  the  county  court  until  February, 
1875.     On  the  30th  of  September,  1871,  at  a  meeting  of  the  board  of  directors 

of  the  railroad  company,  a  resolution  was  offered  by  one  who,  at  the  time,  was 
Vol.  IV  — 67  897 


gl828.  BONDS— CORPORATE  SECURITIES. 

a  justice  of  the  peace  of  Tipton  county,  which,  after  reciting  the  failure  of  the 
county  to  provide  means  for  the  payment  of  its  bonds  and  coupons,  designate 
E.  Norton,  as  agent  of  the  company,  to  make  the  following  proposition  to  the 
county,  namely :  "  That  this  company  will  grant  an  extension  of  time  for  the 
payment  of  said  bonds  and  interest,  so  that  the  said  payments  shall  be  extended 
to  the  period  of  ten  years  from  the  date  of  the  bonds,  in  ten  annual  instalments, 
instead  of  the  time  they  now  have  to  run ;  this  extension  to  apply  to  all  bonds 
which  this  company  owns  or  controls.  But  this  proposition  should  be  made  on 
condition  that  the  county  court  of  Tipton  county  shall  immediately  levy  a  tax, 
and  proceed  to  its  collection,  for  the  amount  now  due  under  this  offer,  and  that 
they  shall  each  year  levy,  collect  and  promptly  pay  over  the  amount  to  fall  due 
each  year,  as  the  same  falls  due,  during  the  whole  period  of  this  proposed  exten- 
sion ;  and,  in  case  of  a  failure  to  levy,  collect  or  promptly  pay  over  said  annual 
amount,  then  the  remaining  bonds  to  become  due,  according  to  their  original 
terms." 

This  proposition  was  presented  to  the  county  court  by  Norton  at  its  October 
term,  1871.  Several  of  the  justices  were  then  present  who  had  attended  the 
July  meeting  of  1870,  on  which  latter  occasion  the  court,  by  resolutions,  entered 
upon  its  records,  declared  that  the  bonds  had  been  issued  without  lawful 
authority,  and  were  not  binding  upon  the  county.  Across  the  record  of  those 
resolutions  was,  however,  subsequently  written  the  word  "  void^^^  but  by  whom, 
or  when,  so  written,  does  not  appear.  In  addition  to  this  evidence,  the  sub- 
stantial facts  upon  which  the  case  went  to  the  jury  are  indicated  in  the  follow- 
ing charge  given  by  the  court  at  the  request  of  the  plaintiffs:  "That  if  you 
credit  the  testimony,  and  from  it  believe  that  Mr.  Norton,  as  president  of  the 
Paducah  &  Gulf  Ilailroad  Company,  in  October,  1871,  appeared  before  a  duly 
organized  county  court  of  Tipton  county,  and  in  open  court  fully  explained  to 
it  that  a  consolidation  was  contemplated  between  his  company  and  the  Missis- 
sippi River  Railroad  Company,  and  that  such  consolidation  depended  upon  the 
fact  whether  the  bonds  in  controversy  were  to  be  paid  by  the  county,  and 
whether  it  would  proceed  to  levy  a  tax  for  the  same,  and  then  and  there  pre- 
sented the  proposition  of  the  said  Mississippi  company  recited  in  the  resolution 
of  that  date,  passed  by  the  said  county  court,  and  that  said  Paducah  company 
was  then  solvent,  and  owned  and  operated  a  railroad  from  the  town  of  Paducah, 
in  Kentucky,  to  Troy,  in  Tennessee,  and  that  no  portion  of  the  railroad  in 
Tipton  county  was  then  completed,  and  that  but  a  few  thousand  dollars  had 
been  expended  in  work  thereon,  and  that  the  purpose  of  said  consolidation  was 
to  complete  said  road  in  Tipton  county,  and  to  connect  it  with  the  line  of  said 
Paducah  &  Gulf  road,  and  that  said  road  has  since  been  completed  from  the  town 
of  Covington,  in  said  county,  to  the  city  of  Memphis,  being  a  distance  of  thirty- 
seven  miles,  twenty-one  whereof  are  in  said  Tipton  county,  and  that  said 
Norton  communicated  to  his  company  the  action  of  said  county  court  at  its  said 
October  session  of  1871,  and  that  in  consequence  thereof,  and  in  reliance  there- 
upon, said  consolidation  took  place,  whereby  said  Paducah  &  Memphis  Railroad 
was  created,  and  that  said  latter  company  thereafter  completed  the  road  from 
Covington  to  Memphis,  and  has  regularly  run  and  operated  the  same  from  the 
25th  of  June,  1873,  to  this  date,  and  that  the  plaintiffs  in  this  action,  in  the 
ordinary  course  of  trade,  and  without  any  notice  of  ill  faith  in  the  procuration 
of  said  bonds,  gave  full  value  therefor  to  the  said  Paducah  &  Memphis  Railroad 
Company,  by  furnishing  engines  to  be  employed  on  said  road,  and  that  said 
Paducah  &  Memphis  Railroad  Company  received  said  bonds  without  any  no- 
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tice  whatsoever  of  any  fraud  in  their  issuance, —  then  the  fact  that  one  or  more 
of  the  justices  of  said  county  court,  who  originally  voted  for  said  subscription 
of  stock  were  induced  so  to  do  by  corrupt  means,  and  all  other  proofs  or  mat- 
ters of  fraud,  constitute  no  defense  to  this  action."  To  the  giving  of  that 
charge  the  county,  by  its  attorney,  excepted. 

At  the  request  of  the  county  the  court  charged  the  jury  that  "  if  the  rail- 
way procured  the  issuance  of  the  bonds  by  bribery,  fraud  and  corruption,  that 
they  would  be  void  in  the  hands  of  the  railway  company,  just  as  if  they  had 
not  been  issued;  that  all  persons  taking  them  from  the  company  with  notice, 
or  under  circumstances  to  put  the  vendor  on  inquiry,  would  stand  in  no  better 
plight  than  the  railway  company  would;"  and  that  "if  it  appears  that  there 
was  actual  fraud  in  procuring  the  bonds,  then  the  plaintiffs  would  be  bound  to 
show  that  they  were  bona  fide  holders." 

The  defendant  requested  the  court  to  further  charge  the  jury  as  follows: 
"  That  if  the  plaintiff  took  them  (the  bonds)  after  due,  they  would  stand  like 
the  railway  company's ; "  which  request  was  granted,  with  the  modification 
that,  "  unless  the  jury  believed  as  stated  in  the  charge  given  at  the  request  of 
the  plaintiffs."  "  That  a  party  may  waive  the  fraud  by  subsequent  acts,  but 
in  order  to  make  this  doctrine  apply,  it  must  appear  that  the  party  waiving 
was  fully  apprised  of  the  fraud  which  he  waives.  He  must  know  of  the  fraud, 
and,  knowing,  waive  it;"  which  was  given  with  this  modification:  "Although 
this  is  generally  true,  it  has  no  application  to  this  case  if  the  jury  believe  as 
in  the  charge  stated  in  favor  of  the  plaintiffs.  If  one  citizen  about  to  buy  a 
demand  against  another  applies  to  him  in  good  faith  to  ascertain  whether  the 
demand  will  be  paid,  and  is  informed  that  it  will  be,  and  buys  in  reliance  upon 
such  information,  the  party  admitting  his  obligation  will  not  be  permitted  to 
defend,  although  the  admission  was  made  in  ignorance  of  a  valid  defense." 
"That  if  before  a  contract  which  was  void,  which  is  no  contract,  had  become 
a  subsisting  and  valid  contract,  a  constitutional  provision  intervenes,  which 
took  away  all  power  from  one  of  the  contracting  parties  to  enter  into  the  con- 
tract, then  there  could  be  no  contract  by  ratification,  because  the  party  would 
be  under  disability  of  contracting  either  expressly  or  by  ratification.  There- 
fore, if  the  contract  was  void  in  its  making,  for  fraud,  and  the  facts  of  the 
fraud  were  not  known,  and  known  waived,  before  May,  1870,  when  the  new 
constitution  was  adopted,  then  there  could  be  no  contract  by  ratification  or 
otherwise,  as  all  power  to  make  such  a  contract  as  this  was  then,  by  the  man- 
date of  the  constitution,  taken  away  from  the  county  court."  That  instruction 
was  also  granted,  with  this  modification :  "  That  although  the  general  reason- 
ing of  this  request  is  correct  in  legal  principle,  still,  if  the  jury  believe  as 
stated  in  the  charge  for  the  plaintiffs,  the  defendant  will  be  estopped  to  set  up 
fraud  as  a  defense,  after  having  induced  their  purchase  by  answering  to  an  in- 
quiry of  whether  they  would  be  paid,  that  they  would  be.  And  if  the  jury 
believe  that  such  were  the  facts  in  this  case,  then  fraud  will  not  constitute  a 
defense."  "  That  if  the  influences  which  procured  the  contract  were  after- 
wards successfully  exerted  in  concealing  the  fraud  and  defeating  its  discovery 
and  efforts  to  resist  the  contract,  then  there  can  be  no  such  thing  as  a  waiver; 
that  communities  may  waive  fraud,  but  more  indulgence  is  extended  to  them 
than  to  individuals;  that  accepting  the  road  and  using  it,  and  paying  a  part  of 
the  (Consideration  in  ignorance  of  the  fraud  by  which  a  vote  was  produced,  will 
not  be  a  waiver."  This  request  was  given,  with  the  same  modifications,  how- 
ever, as  made  in  reference  to  the  last  two  preceding  requests  by  the  defendant. 
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§1829.  BONDS  —  CORPORATE  SECURITIES. 

§  1829.  In  Tennessee  every  county  is  a  corporation^  and  the  justices  in  county 
court  assembled  are  its  representatives  and  authorized  to  a/itfor  it. 

We  are  unable  to  perceive  that  any  error  of  law  was  committed  to  the  prej- 
udice of  the  county.  The  case  went  to  the  jury  under  circumstances  quite 
as  favorable  to  it  as  the  evidence  justified.  If  the  facts  disclosed  in  the  in- 
structions were  believed  by  the  jury  to  be  established  by  the  testimony,  its  duty 
was  to  return  a  verdict  for  the  plaintiffs.  The  charge  of  fraud,  bribery,  moral 
coercion  and  intimidation  applied,  it  must  be  observed,  to  the  Mississippi  Kail- 
road  Company  and  \p  the  justices  composing  the  county  court  at  the  time  the 
original  subscription  was  made,  and  the  bonds  issued  and  delivered.  When  the 
court,  subsequently,  received  the  written  proposition  from  the  railroad  company, 
for  an  extension  of  time  upon  certain  conditions,  it  was  distinctly  informed  that 
its  action  would  affect  and  control  large  business  operations  in  which  others 
were  concerned  who  had  no  connection  with  the  original  subscription,  or  with 
the  issue  of  the  bonds.  The  extension  of  time  was  accepted  upon  the  terms 
and  conditions  set  out  in  the  proposition  of  the  company,  and  without,  so  far  as 
the  record  discloses,  any  dissent  among  the  twenty-two  justices  present;  and  as 
evidence  of  its  purpose  to  adhere  to  the  new  agreement  and  provide  for  the 
payment  of  the  bonds  and  coupons,  the  county  court  ordered  the  levy  of  a  tax 
upon  all  of  the  taxable  property  of  the  county.  We  have  already  seen  that  at 
the  meeting  of  the  county  court  held  in  July,  1870,  resolutions  were  entered  of 
record  declaring  that  the  bonds  had  been  issued  without  lawful  authority,  and 
directing  such  steps  to  be  taken  as  were  necessary  to  protect  the  people  against 
the  proposed  burden.  With  this  record  before  the  justices  who  composed  the 
court  in  October,  1871,  the  proposition  for  an  extension  of  time  was  accepted, 
and  an  assurance  of  record  was  thereby  given,  that  the  county  would  meet  the 
bonds  according  to  the  new  terms.  The  force  of  this  action  of  the  court  was 
increased  in  view  of  section  402  of  the  Code  of  Tennessee,  adopted  in  1858,  de- 
claring that  "  every  county  is  a  corporation,  and  the  justices  in  the  court  as- 
sembled are  the  representatives  of  the  county  and  authorized  to  act  for  it.'' 

Whether  upon  the  faith  of  these  proceedings  in  the  county  court  the  Padaoah 
&  Gulf  Railroad  Company  consolidated  with  the  Mississippi  River  Railroad 
Company  was  fairly  submitted  for  the  determination  of  the  jury.  The  new 
company  having  become  in  virtue  of  that  consolidation  the  owner  of  the  assets 
of  the  constituent  companies,  including  the  bonds  in  suit,  proceeded  with  the 
work  of  construction.  There  was  evidence  tending  to  show  that  at  the  time  of 
the  consolidation  only  a  few  thousand  dollars  had  been  expended  in  building 
the  Mississippi  River  railroad  in  Tipton  county;  that  after  the  consolidation 
about  half  a  million  of  dollars  had  been  expended  in  Tipton  county  by  the 
Paducah  &  Memphis  Railroad  Company ;  that  the  road  from  Memphis  to  Cov- 
ington, the  county  seat  of  Tipton,  a  distance  of  thirty-seven  miles  (of  which 
twenty-one  miles  were  in  Tipton  county),  had  been  built  and  equipped,  and  trains 
running  thereon  regularly  ever  since  June  25,  1873 ;  that  the  road  had  been 
graded,  bridged  and  made  ready  for  the  cross-ties  and  rails  from  Covington  to  one 
and  a  quarter  miles  north  of  Ripley,  in  Lauderdale  county ;  that  since  the  consoli- 
dation the  road  had  been  completed  and  equipped  from  Troy  to  Trumber,  a  dis- 
tance of  fifteen  miles,  and  trains  run  regularly  between  those  places;  that  the 
road  had  been  graded,  bridged  and  cross-tied  for  the  rails  from  Trumber  to 
Dyersburg,  and  the  right  of  way  secured  on  about  twenty-one  miles  of  thcToad 
between  Dyersburg  and  Ripley.  This  is  not  all.  The  stock  which  Tipton 
county  originally  received  in  payment  of  its  subscription  was  voted  by  its  official 
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representative  in  favor  of  the  consolidation,  and  the  county  received  in  place  of 
its  stock  in  the  Mississippi  Eiver  Railroad  Company,  stock  for  like  amount  in 
the  new  company.  Besides,  the  county  voted  the  new  stock  in  favor  of  the 
execution  of  a  mortgage  for  $1,951,000,  which  was  placed  upon  the  property  of 
tne  company  which  was  formed  by  the  consolidation. 

The  acceptance  by  the  county  court  of  the  terms  and  conditions  set  forth  in 
the  proposition  of  September  30,  1871,  and  its  participation,  under  the  circum- 
stances adverted  to  by  its  authorized  representatives  in  the  proceedings  which 
resulted  in  the  consolidation,  whereby  the  situation  of  the  Paducah  &  Gulf 
Kailroad  Company  became  materially  altered,  was,  in  effect,  a  representation 
to  those  interested  in  that  company  that  the  county  would  not  withhold  pay- 
ment of  its  bonds  or  coupons,  but  would  meet  them  according  to  the  terms  of 
the  new  agreement.  By  its  conduct  it  induced  those  interested  in  the  Paducah 
&  Gulf  Railroad  Company  —  then  solvent,  out  of  debt,  and  owning  and 
operating  a  complete  railroad  from  Paducah,  Ky.,  to  Troy,  Tenn.,  worth 
$1,000,000  —  to  believe  that  the  bonds  would  constitute  a  part  of  the  available 
assets  of  the  new  company.  The  defendants  in  error  received  a  portion  of 
these  bonds  as  early  as  March  15,  1873.  The  integrity  of  the  business  trans- 
action by  which  they  acquired  them  is  not  questioned  by  any  evidence  recited 
in  the  record.  Nor  does  it  appear  that  any  evidence  was  offered  that  impugned 
in  ahy  degree  the  good  faith,  in  respect  of  these  matters,  of  those  who  con- 
trolled the  Paducah  &  Gulf  Railroad  Company,  or  of  those  who  controlled  the 
Paducah  &  Memphis  Railroad  Company  subsequent  to  the  consolidation  of 
1872.  The  defendants  in  error  obtained  the  bonds  in  suit  from  the  Paducah 
&  Memphis  Railroad  Company,  paying  value  therefor,  and,  so  far  as  the  rec- 
ord discloses,  without  any  reason  to  suspect  their  payment  would  be  resisted 
by  the  county.  In  view,  then,  of  the  conduct  throughout  all  these  proceedings 
of  those  who  represented  the  county  of  Tipton,  it  is  estopped,  by  every  con- 
sideration of  law,  justice  and  fair  dealing,  from  disputing  its  liability  to  de- 
fendants in  error  upon  the  bonds  in  suit.  The  discovery  by  the  county,  in 
February,  1875,  of  fraud  apd  corrupt  practices  upon  the  part  of  the  Mississippi 
River  Railroad  Company,  in  procuring  the  issue  of  the  bonds  in  1869,  cannot 
be  permitted  to  aflfect  the  rights  of  those  who  had  in  good  faith  acquired  the 
bonds  in  reliance  upon  the  explicit  assurance  which  the  county,  in  effect,  gave 
in  October,  1871,  that  it  would  provide  for  the  payment  of  the  bonds  and  their 
coupons.  The  defendants  in  error  having  obtained  the  bonds  under  the  cir- 
cumstances which  have  been  detailed,  may  rightfully  invoke  in  support  of  their 
claims  any  facts  which  would  have  estopped  the  county  from  disputing  the 
claim  of  the  Paducah  &  Memphis  Railroad  Company,  had  the  latter  company 
never  parted  with  the  bonds.  There  are  other  grounds  arising  upon  the  evi- 
dence  upon  which  the  judgment  below  might,  perhaps,  be  sustained,  and  there 
are  other  questions  suggested  in  argument  upon  which  we  deem  it  unnecessary 
to  comment. 

Mb.  Justice  Swayne  and  Mr.  Jcs-ncE  Strong  participated  in  the  decision  of 

this  case  in  conference  before  their  retirement,  and  we  are  authorized  to  say  that 

they  concur  in  this  opinion  and  judgment. 

Judgment  affirmed. 
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RAILROAD  COMPANIES  v.  SCHUTTE. 
(13  Otto,  11&-145.     1880.) 

Appeals  from  TJ.  S.  Circuit  Court,  Northern  District  of  Florida. 

Opinion  by  WArrE,  C.  J. 

Statement  of  Facts. —  These  cases,  although  separate  in  form,  are  so  con- 
nected in  their  facts  that  they  may  properly  be  considered  and  decided  together. 
The  facts  are  these : 

The  Florida,  Atlantic  &  Gulf  Central  Railroad  Company,  incorporated  by 
the  general  assembly  of  Florida  in  1853,  built  a  railroad  from  Jacksonville  to 
Lake  City.  The  Pensacola  &  Georgia  Railroad  Company,  also  incorporated 
during  the  same  year,  built  a  road  from  Lake  City  through  Tallahassee  to 
Quincy  in  the  direction  of  Mobile,  with  a  branch  to  Monticello ;  and  the  Talla- 
hassee Railroad  Company,  incorporated  at  a  somewhat  earlier  date,  built  an- 
other road  from  Tallahassee  to  St.  Marks.  Each  of  these  companies  became 
indebted  to  the  state  of  Florida  under  the  provisions  of  the  internal  improve- 
ment law,  and,  as  a  consequence,  the  road  of  the  Florida,  Atlantic  &  Gulf  Cen- 
tral Company  was  sold  on  the  4th  of  March,  1868,  by  the  trustees  of  the  internal 
improvement  fund,  under  the  authority  of  law,  to  William  E.  Jackson  and  his 
associates,  that  of  the  Pensacola  &  Georgia  Company,  on  the  6th  of  February, 
1869,  to  F.  Dibble  and  his  associates,  and  that  of  the  Tallahassee  Company  on 
the  same  day  and  to  the  same  parties. 

The  road  from  Jacksonville  to  Lake  City  was  paid  for  in  full,  and  a  convey- 
ance in  due  form  executed  to  the  purchasers,  who,  on  the  29th  of  July,  1868, 
were,  under  the  name  of  the  Florida  Central  Railroad  Company,  incorporated 
by  the  general  assembly  of  the  state,  with  all  the  powers  and  franchises  of  the 
Florida,  Atlantic  &  Gulf  Central  Company.  They  were  also  authorized  to  fix 
the  amount  of  the  capital  stock  of  the  company,  and  the  number  of  shares 
into  which  it  should  be  divided.  In  this  way  the  capital  was  put  at  $550,000, 
with  five  thousand  five  hundred  shares.  Of  these  shares  George  W.  Swepson 
afterwards  became  the  purchaser  of  four  thousand  three  hundred  and  seventy, 
which  he  paid  for  with  money  in  his  hands  belonging  to  the  Western  Division 
of  the  Western  North  Carolina  Railroad  Company,  a  North  Carolina  corpora- 
tion, which  he  fraudulently  diverted  from  the  use  to  which  it  had  been  appropri- 
ated by  that  company. 

Swepson  also  purchased,  with  the  funds  of  the  same  North  Carolina  corpora- 
tion, bonds  of  the  Pensacola  &  Georgia  and  the  Tallahassee  companies  to 
the  amount  of  $960,000,  or  thereabouts,  and  on  the  24th  of  April,  1869,  he  en- 
tered into  a  contract  with  the  purchasers  of  the  roads  of  those  companies  by 
which  he  was  to  deliver  them  these  bonds  to  use  in  making  their  payments  of 
purchase  money;  and  they,  as  soon  as  they  could  get  the  necessary  authority 
from  the  legislature,  were  to  raise  money  by  a  mortgage  on  the  property  and 
pay  him  what  he  had  advanced  to  buy  the  bonds,  with  certain  commissions 
and  attorney's  fees,  and  $100,000  in  addition.  The  contract  contemplated  an 
incorporation  of  the  purchasers  after  the  manner  of  the  Florida  Central  Com- 
pany, with  a  distribution  of  one-third  of  the  stock  to  Swepson.  As  security 
for  the  payment  of  the  sum  agreed  to  be  paid,  the  bonds  issued  under  the  con- 
templated mortgage  were  to  be  disposed  of  in  a  particular  way,  and  Swepson 
was  to  be  given  certain  privileges  in  the  election  of  directors.  Under  this  ar- 
rangement Swepson  handed  over  $960,300  of  Pensacola  &  Georgia  and  Talla- 
hassee bonds  to  the  purchasers ;  but  after  these  bonds  had  been  applied  in  the 
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way  contemplated  there  still  remained  a  balance  of  the  purchase-money^ 
amounting  to  $472,065,  to  be  paid.  Deeds  conveying  the  property  to  Dibble 
for  himself  and  his  associates  were  executed  in  due  form,  but  their  delivery 
was  withheld  on  account  of  this  default  in  payment.  Dibble  and  his  associates 
being  unable  to  raise  the  money,  Swepson,  by  putting  oflf  on  the  trustees  of 
the  improvement  fund  a  worthless  check  that  was  never  paid  for  the  amount 
that  was  due,  got  possession  of  the  deeds  and  bad  them  duly  recorded  April 
22,  1869.  On  the  same  day  Dibble,  for  himself  and  his  associates,  party  of 
the  first  part,  executed  a  paper  which  on  its  face  purported  to  convey  the  roads 
to  Swepson,  "  said  party  of  the  second  part,  in  trust  for  the  express  purpose  of 
enabling  said  party  of  the  second  part  —  which  he  hereby  agrees  and  binds 
himself  to  do  —  to  convey  the  same  to  that  incorporation,  consisting  or  to  con- 
sist as  incorporators  of  said  F.  Dibble  and  his  associates,  as  soon  as  said  Dibble 
and  his  associates  shall  have  granted  to  them  such  a  similar  relief  as  the  legis- 
lature of  the  said  state  of  Florida  granted  to  William  £.  Jackson  and  his  as- 
sociates by  act  for  relief  of  William  E.  Jackson  and  his  associates,  approved  July 
29,  1868,  and  also  for  the  further  purpose  of  securing  said  party  of  the  second 
part  in  all  advances  made  as  specified  and  agreed  upon  in  the  said  agreement  be- 
tween these  parties,  executed  and  dated  March  26, 1869,  and  the  advancement, 
as  aforesaid,  of  said  sum  of  $472,065,  until  such  time  as  said  relief  shall  have 
been  granted  and  said  party  of  the  second  part  shall  have  conveyed  said  prop- 
erty to  said  incorporation,  as  hereinbefore  prescribed."  This  instrument  was 
never  acknowledged  or  recorded. 

On  the  24th  of  June,  1869,  the  proposed  act  of  incorporation  was  obtained, 
by  which  Dibble  and  his  associates,  as  purchasers  of  the  roads,  were  made  a 
body  corporate  under  the  name  of  the  Tallahassee  Railroad  Company,  to  hold, 
operate  and  enjoy  the  property  purchased,  with  all  the  powers,  privileges  and 
franchises  of  the  Pensacola  &  Georgia  and  the  original  Tallahassee  companies, 
and  with  power  to  issue  bonds  secured  by  mortgage :  "  Provided^  that  any 
deed  of  trust,  mortgage,  or  conveyance,  bond  or  bonds,  or  security  which  may 
have  been  executed,  made,  created  or  contracted  for,  as  a  lien  on  said  railroad 
or  otherwise,  by  said  Franklin  Dibble,  in  behalf  of  himself  and  his  associates, 
prior  to  the  passage  of  this  act,  shall  be  valid  and  effectual  to  all  intents,  either 
at  law  or  in  equity,  as  a  lien  or  a  mortgage,  or  security  on  said  railroad,  as  if 
the  same  had  been  made  by  virtue  of  this  act,  and  shall  in  nowise  be  affected 
by  any  provisions  thereof."    Sec.  6. 

The  new  Tallahassee  company  was  duly  organized  under  this  charter,  and 
took  possession  of  and  operated  the  roads.  Afterwards,  to  remove  all  doubts 
as  to  the  title  of  the  corporation  to  the  property  of  the  old  companies,  Dibble, 
for  himself  and  his  associates,  at  some  time  during  the  year  1870,  executed  a 
paper  which  purported  to  be  a  conveyance,  in  due  form,  for  that  purpose,  by 
which  he  professed  to  relinquish  and  quitclaim  to  the  corporation  all  his  rights* 
This  paper  was  not  acknowledged,  and  was  not  in  fact  a  legal  conveyance  of 
the  property.  No  conveyance  in  form  was  ever  executed  by  Swepson,  neither 
has  he  at  any  time,  so  far  as  appears,  attempted  to  exercise  any  rights  under 
the  conveyance  or  transfer  which  was  made  to  him. 

On  the  24th  of  June,  1869,  an  act  was  passed  b}''  the  general  assembly  of 

Florida  to  "perfect  the  public  works  of  the  state."     By  this  act,  "in  order  to 

secure  the  speedy  completion,  equipment  and  maintenance  of  a  connection  by 

railroad  between  Jacksonville,  on  the  Atlantic  coast,  and  Pensacola,  on  the 

gulf  coast,  and  Mobile,  in  Alabama,"  George  W.  Swepson,  Milton  S.  Littlefield, 
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J.  P.  Sanderson,  J.  L.  Ee  Qua,  William  11.  Hunt,  their  associates,  successors 
and  assigns,  were  constituted  a  body  politic  and  corporate  under  the  name  of 
the  Jacksonville,  Pensacola  &  Mobile  Railroad  Company.  This  company  was 
authorized  to  build  a  road  from  Quincy  to  the  Alabama  stoXe  line,  and  there 
connect  with  any  road  running  to  Mobile,  and  to  consolidate  with  the  several 
companies  owning  roads  from  Quincy  to  Jacksonville,  from  Tallahassee  to  St. 
Marks,  and  the  branch  to  Monticello.  The  original  charter  was  somewhat 
amended  on  the  28th  of  January,  1870,  after  which  sections  9, 10  and  11  of  the 
original  charter,  and  section  4  of  the  amended  charter,  were  as  follows: 

"  Sec.  9.  In  order  to  aid  the  said  Jacksonville,  Pensacola  &  Mobile  Kailroad 
Company  to  complete,  equip  and  maintain  its  road,  and  to  aid  in  perfecting  one 
of  the  public  works  embraced  in  the  internal  improvements  of  the  state,  the 
governor  of  the  state  is  hereby  directed  to  deliver  to  the  president  of  the  said 
company  coupon  bonds  of  the  state  to  an  amount  equal  to  $16,000  per  mile  for 
the  whole  line  of  road  and  length  of  railroad  owned  by  or  belonging  to  said 
Jacksonville,  Pensacola  &  Mobile  Kailroad  Company,  in  exchange  for  first 
mortgage  bonds  of  said  railroad  company,  of  the  denomination  of  $1,000, 
when  the  president  thereof  shall  certify  upon  his  oath  that  the  road  or  parts 
of  road  for  which  he  asks  for  an  exchange  of  bonds  is  completed,  and  is  in  good 
running  order.  The  said  bonds  shall  be  of  the  denomination  of  $1,000,  signed  by 
the  governor,  countersigned  by  the  treasurer,  sealed  with  the  great  seal  of  the 
state;  shall  bear  eight  per  cent,  interest,  paj'able  semi-annually,  and  shall  be 
payable  to  bearer.  They  shall  be  dated  on  the  1st  day  of  January,  A.  D.  1870, 
and  shall  be  due  thirty  years  thereafter,  and  principal  and  interest  shall  be 
payable  at  such  place  in  the  city  of  New  York  as  the  governor  shall  designate. 
The  coupons  for  interest  shall  be  payable  to  bearer,  and  shall  be  authenticated 
by  the  written  or  engraved  signature  of  the  treasurer.  Provided,  however, 
that  when  the  Jacksonville,  Pensacola  &  Mobile  Railroad  Company  shall  or 
may  determine  to  pay  the  interest  in  gold  for  or  upon  their  bonds  or  the  bonds 
designated  in  the  tenth  section  of  an  act  entitled  ^  An  act  to  perfect  the  public 
works  of  the  state,'  approved  June  24, 1869,  upon  giving  notice  to  the  governor 
of  such  intention,  then  the  state  bonds  aforesaid  and  the  coupons  for  interest 
on  said  bonds  shall  be  payable  in  gold,  notice  of  which  shall  be  given  by  the 
governor  in  some  paper  published  in  the  city  of  New  York,  and  at  the  capital 
of  this  state,  to  be  designated  by  the  governor. 

"  Sec.  10.  In  exchange  for  the  bonds  of  the  state  above  described  the  presi- 
dent of  the  company  shall  deliver  to  the  governor  of  the  state  coupon  bonds 
of  the  company,  bearing  a  like  rate  of  interest,  payable  to  the  state  of  Flor- 
ida, signed  by  the  president,  sealed  with  the  corporate  seal ;  coupons  payable 
to  state  of  Florida,  authenticated  by  the  written  or  engraved  signature  of  the 
president.  The  bonds  shall  be  of  such  denominations,  not  less  than  $1,000,  as 
the  said  company  may  choose,  and  principal  and  interest  shall  be  payable  at 
the  same  time  and  place  as  the  aforesaid  state  bonds. 

"Sec.  11.  To  secure  the  principal  and  interest  of  the  said  company  bonds, 
the  state  of  Florida  shall,  by  this  act,  have  a  statutory  lien,  which  shall  be 
valid  to  all  intents  and  purposes  as  a  first  mortgage  duly  registered,  on  the 
part  of  the  road  for  which  the  state  bonds  were  delivered,  and  on  all  the  prop- 
erty of  the  company,  real  and  personal,  appertaining  to  that  part  of  the  line 
which  it  may  now  have  or  may  hereafter  acquire,  together  with  all  the  rights, 
franchises  and  powers  thereto  belonging,  and  in  case  of  a  failure  of  the  com- 
pany to  pay  either  principal  or  interest  of  its  bonds,  or  any  part  thereof,  for 
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twelve  months  after  the  same  shall  become  due,  it  shall  be  lawful  for  the  gov- 
ernor to  enter  upon  and  take  possession  of  said  property  and  franchises,  and 
sell  the  same  at  public  auction,  after  having  first  given  ninety  days'  notice  by 
public  advertisement  in  at  least  one  newspaper  published  in  each  of  the  follow- 
ing places:  The  city  of  New  York,  in  the  state  of  New  York;  the  city  of 
Savannah,  in  the  state  of  Georgia,  and  the  city  of  Tallahassee,  in  the  state  of 
Florida,  for  lawful  money  of  the  United  States,  and  for  nothing  else,  except 
that  the  state,  for  its  own  protection,  may  become  the  purchaser  at  said  sale, 
and  may  pay  on  said  purchase  any  evidences  of  indebtedness  the  state  may 
hold  against  said  roads,  which  purchase  money  or  said  evidences  of  indebted- 
ness shall  be  paid  on  the  day  of  sale  into  the  treasury  of  this  state,  or  within 
ten  days  thereafter;  and  all  moneys  arising  from  said  sale  and  paid  into  tho 
treasury  of  this  state,  as  heretofore  prescribed,  shall  be  promptly  and  exclu* 
sively  applied  to  the  payment  and  satisfaction  of  the  bonds  issued  by  the  state 
of  Florida,  under  this  act ;  and  in  case  the  holders  of  said  bonds  do  not  present 
them  for  redemption  within  ninety  days  after  said  sale,  the  treasurer  shall  in- 
vest the  same,  or  any  part  thereof  which  may  be  remaining  in  his  bands,  in  the 
securities  of  the  United  States,  to  be  held  by  the  state  of  Florida,  as  trustee  for 
the  bondholders,  until  said  bondholders  shall  demand  the  same,  upon  which 
demand  the  treasurer  shall  immediately  turn  over  or  pay  said  securities  to  the 
bondholders.  The  purchaser  or  purchasers  of  said  road  shall  be  by  said  sale 
possessed  of  all  the  rights,  privileges  and  franchises  of  said  defaulting  com- 
pany, together  with  the  franchise  of  use  and  being  a  body  politic,  and  the  gov- 
ernor shall,  upon  the  payment  of  said  purchase  money  into  the  treasury  of  this 
state,  as  above  provided,  immediately  cause  the  purchaser  or  purchasers  of  said 
road  at  said  sale  to  be  placed  in  the  actual  possession,  use  and  enjoyment 
thereof,  and  cause  all  the  books,  papers  and  real  and  personal  property  of  said 
company,  of  every  description,  together  with  its  franchise  of  use  and  being  a 
body  politic  and  corporate,  to  be  turned  over  to  said  purchaser  or  purchasers, 
and  the  purchaser  or  purchasers  of  said  road  shall  be  by  said  sale  possessed  of 
all  the  rights,  privileges  and  franchises  of  said  defaulting  company,  together 
with  tho  franchise  of  use  and  being  a  body  politic  and  corporate,  and  may  use 
any  new  corporate  name  they  see  fit,  and  make  and  use  a  new  seal  upon  signi- 
fying their  action  in  writing  to  the  governor,  and  thereafter  may  exercise  all 
the  rights  of  a  body  corporate  and  privileges  thereof,  and  of  said  defaulting 
company,  under  said  new  name,  for  the  term  of  thirty-five  years,  to  date  from 
the  time  of  purchase  as  aforesaid.  That  any  such  sale  shall  be  ratified  by  the 
Ie£:islature  before  the  same  shall  become  effective." 

"Sec.. 4.  That  the  governor  shall,  for  the  purpose  of  further  aiding  said 
Jacksonville,  Pensacola  &  Mobile  Kailroad  Company  in  the  speedy  construc- 
tion of  its  road,  deliver  to  the  president  of  said  company  coupon  bonds  of  this 
state,  of  the  same  character  as  those  above  described  in  this  act,  to  the 
amount  of  $16,000  per  mile,  upon  receiving  for  and  from  the  president  of 
said  company  first  mortgage  bonds  of  like  amount  on  any  part  or  portion  of 
the  road  between  Quincy  and  Jacksonville:  Provided^  however^  the  state 
bonds  under  this  section  shall  not  be  exchanged  for  first  mortgage  bonds  for  a 
greater  length  than  one  hundred  miles  of  any  part  of  railroad  between  Quincy 
and  Jacksonville:  Provided^  the  said  railroad  company  or  companies  shall 
not  issue  first  mortgage  bonds  to  a  greater  amount  than  §16,000  per  mile." 

Under  the  authority  of  this  act  the  new  Tallahassee  Company  was  consoli- 
dated with  the  Jacksonville,  Pensacola  &  Mobile  Company,  May  25,  1S70,  by 

905 


§1829.  BONDS  — CORPORATE  SECURITIES. 

the  name  and  having  the  corporate  powers  of  the  Jacksonville,  Pensacola  & 
Mobile  Eailroad  Company,  with  a  capital  of  $6,000,000,  divided  into  sixty 
thousand  shares.  Previous  to  this  time  M.  S.  Littlefield  had  succeeded  to  all 
the  rights  of  Swepson  in  these  several  transactions,  and  in  the  distribution  of 
stock  in  the  consolidated  company  he  was  given  thirty-eight  thousand  four 
hundred  and  thirty-three  shares  of  the  agreed  capital.  He  represented  nine 
thousand  nine  hundred  and  thirty  out  of  the  ten  thousand  shares  at  the  meet- 
ing of  the  stockholders  of  the  Jacksonville,  Pensacola  &  Mobile  Company 
^vhich  voted  for  the  consolidation,  and  seventeen  thousand  nine  hundred  and 
ninety-eight  of  the  thirty  thousand  shares  of  the  Tallahassee  Company  voting 
to  the  same  eflfect.  The  Florida  Central  Company  never  entered  into  the  con- 
solidation, and  the  consolidated  company,  therefore,  only  became  the  owner  of 
the  roads  west  of  Lake  City.  After  the  consolidation  was  perfected  the  Jack- 
sonville, Pensacola  &  Mobile  Company  executed  its  bonds,  payable  to  the  state, 
for  $3,000,000,  as  allowed  by  section  10  of  its  charter,  and  received  in  exchange 
bonds  of  the  state  for  the  same  amount,  such  as  were  provided  for  in  section  9, 
and  in  the  following  form : 

"TJNrrED  States  of  America. 
"  No.  — .]  State  of  Florida.  [No.  — . 

"  It  is  hereby  certified  that  the  state  of  Florida  justly  owes  to ,  or 

bearer,  one  thousand  dollars,  redeemable  in  gold  coin  of  the  United  States,  at 
the  Florida  state  agency,  in  the  city  of  Kew  York,  on  the  1st  day  of  January, 
1900,  with  interest  thereon  at  the  rate  of  eight  per  centum  per  annum,  payable 
half-yearly  at  the  said  Florida  state  agencj^  in  gold,  on  the  1st  days  of  July 
and  January  in  each  year,  from  the  date  of  this  bond  and  until  the  principal  be 
paid,  on  surrendering  the  proper  coupons  hereto  annexed. 

"Tallahassee,  January  1,  1870.  Harrison  Reed,  Grovernor. 

"  [FLORIDA  GREAT  SEAL.]  S.  B.  CoNNER,  Treasurer. 

"Issued  in  accordance  with  act  of  the  legislature  of  Florida,   approved 

January  28,  1870." 

Form-  of  Coupon. 

"  The  state  of  Florida  will  pay  to  bearer  forty  dollars  in  gold,  at  the  state 

agency,  in  the  city  of  New  York,  for  interest  due ,  on  bond  for  $1,000. 

"  No.  — .  S.  B.  Conner,  Treasurer." 

Indorsement. 

"  State  of  Florida. 

**  No.  — .]  thirty-year  eight  per  cent.  bond.  [$1,000. 

*^  Payable  January  1,  1900.     Interest  payable  1st  July  and  January,  in  gold,  at 
Florida  state  agency,  in  the  city  of  New  York. 

"  This  bond  is  one  of  a  series  issued  in  aid  of  the  Jacksonville,  Pensacola  & 
Mobile  Railroad  Company,  to  the  extent  of  $16,000  per  mile  upon  completed 
road.  The  state  of  Florida  holding  the  first  mortgage  bonds  of  said  railroad 
company  for  a  like  amount,  as  further  security  to  the  holder  hereof. 

'*  Harrison  Reed,  Governor  of  Florida." 

These  bonds  of  the  state,  thus  indorsed,  were  put  in  the  hands  of  Littlefield, 

the  president  of  the  company,  to  be  disposed  of,  and  he,  under  an  arrangement 

previously  made  with  S.  W.  Hopkins  &  Co.,  of  New  York  and  London,  handed 

the  bonds  over  to  them  for  sale.     Some  time  in  the  spring  of  1870  Littlefield, 

who  was  at  the  time  president  of  the  Jacksonville,  Pensacola  &  Mobile  Com- 
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pany,  and  a  director  in  the  Florida  Central,  caused  a  million  of  dollars  of  the 
bonds  of  the  last-named  company  to  be  printed  in  New  York,  and  signed  there 
by  oneH.  H.  Thompson  as  treasurer  of  the  company.  These  bonds  were  made 
payable  to  the  state,  and  purported  to  be  executed  under  the  authority  of  the 
act  of  January  28,  1870,  to  amend  the  act  of  June  24,  1869,  "  to  perfect  the 
public  works  of  the  state,"  and  given  in  exchange  for  bonds  of  the  state  to  aid 
the  Jacksonville,  Pensacola  &  Mobile  Company.  After  having  been  signed 
by  Thompson,  they  were  taken  by  Littlefield  to  Washington,  where  they  were 
signed  by.Swepson  as  president  of  the  company.  Afterwards  the  seal  of  the 
company  was  put  to  them,  but  undoubtedly  in  an  irregular  and  surreptitious 
way.  It  is  apparent,  also,  from  the  evidence,  that  when  Thompson  signed  the 
bonds  as  treasurer  he  had  not  been  formally  elected  to  that  office  by  the  direct- 
ors, but  at  a  meeting  of  the  directors,  on  the  25th  of  May,  Littlefie\d  stated 
that  Swepson,  the  late  president,  had  appointed  Thompson  as  secretary  and 
treasurer  of  the  company  for  the  past  year,  and  on  his  motion  this  action  of  the 
president  was  approved. 

On  the  30th  of  May,  1870,  an  agreement  was  entered  into  between  Littlefield 
and  one  Edward  Houstoun,  both  stockholders  of  the  Florida  Central  Company, 
by  which  this  million  of  dollars  of  bonds  was  put  in  the  hands  of  Houstoun,  as 
collateral  security  for  a  debt  from  Littlefield  to  him,  and  on  the  2d  of  June,  at  a 
meeting  of  the  stockholders  of  the  company,  the  following  resolutions  were  unan- 
imously adopted : 

"  Resolvedy  that  bonds  to  the  extent  of  $16,000  per  mile  be  issued  by  this 
company,  which  bonds  shall  be  a  first  lien  or  mortgage  on  the  Florida  Central 
Bailroad,  its  equipments,  franchise,  road-bed,  workshops  and  depots,  excepting, 
however,  the  town  lots  in  the  city  of  Jacksonville  not  used  for  depot  purposes. 

"  And  Avhereas  the  late  president,  George  W.  Swepson,  caused  to  be  prepared 
bonds  to  be  issued  by  this  company  preparatory  to  an  order  of  the  board  of 
directors  to  that  effect,  and  which  bonds  were  signed  by  said  Swepson  as  pres- 
ident of  this  company  and  countersigned  by  H.  11.  Thompson,  treasurer: 

"^^  it  therefore  resolved^  that  the  said  bonds  so  signed  by  said  Swepson  and 
countersigned  by  said  Thompson,  to  the  extent  of  $16,000  a  mile,  be  and  they 
are  hereby  adopted  as  the  bonds  to  be  issued  under  the  foregoing  resolution^ 
and  that  such  bonds  when  so  issued  shall  be  a  first  lien  or  mortgage  on  the 
said  Florida  Central  Eailroad,  its  equipment,  franchise,  road-bed,  work-shops 
and  depots  (excepting  the  lots  in  Jacksonville  not  used  for  depot  purposes). 

"  Be  it  further  resolved^  that  said  bonds  shall  be  placed  in  the  hands  of 
Edward  Houstoun  for  the  purposes  agreed  upon  by  an  aiTangement  between 
himself  and  Milton  S.  Littlefield,  who  is  the  owner  of  nearly  all  the  stock  in 
this  company,  which  bonds  or  their  proceeds  are  to  be  held  and  applied  accord- 
ing to  the  terms  of  said  arrangement,  except  the  proportion  thereof  applicable 
or  apportionable  to  the  stock  owned  by  other  parties  and  upon  the  satisfaction 
otherwise  of  the  terms  of  said  arrangement  with  said  Houstoun,  the  said  bonds 
are  to  be  by  him  transferred  to  Milton  S.  Littlefield,  or  according  to  his  direc- 
tion, to  the  extent  of  the  stock  owned  by  him  at  the  time. 

^"liesolved^  further^  that  the  directors  be  directed  to  carry  the  foregoing  reso- 
lutions into  effect." 

On  the  7th  of  June,  after  these  resolutions  were  passed,  the  original  agreement 
between  Littlefield  and  Houstoun  was  modified  so  as  to  provide  for  a  substitu* 
tion  and  exchange  of  the  bonds  of  the  state  for  the  bonds  of  the  company,  and 
a  sale  of  the  bonds  of  the  state  by  Hopkins  &  Co.,  they  to  pay  from  the  pro- 
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ceeds  certain  sums  to  diflPerent  parties,  and  the  remainder,  if  any,  to  Littlefield. 
So  far  as  appears  nothing  was  to  go  to  the  Jacksonville,  Pensacola  &  Mobile 
Company. 

Afterwards,  on  the  21st  of  Xovember,  1870,  at  a  meeting  of  the  directors  of 
the  company,  a  report  was  received  from  a  committee  appointed  to  take  into 
consideration  the  past  issue  of  bonds,  as  follows: 

"The  committee  finding  that  the  bonds  signed  by  G.  W.  Swepson,  president, 
and  countersigned  by  H.  II.  Thompson,  treasurer,  are  in  such  form  as  that  they 
cannot  be  used  to  carry  out  the  intention  of  their  issue  when  they  were  adopted, 
report  the  following  resolution  in  respect  thereto: 

^^  Hesolved^  that  the  resolution  adopting  the  bonds  to  be  issued  by  the  com- 
pany, signed  by  George  W.  Swepson,  president,  and  H.  H.  Thompson,  treasurer, 
at  a  meeting  of  the  board  of  directors,  held  on  the  2d  of  June,  A.  D.  1870,  be 
and  the  same  is  hereby  rescinded,  and  that  said  bonds  be  destroyed." 

The  resolution  as  reported  was  unanimously  adopted,  but  the  bonds  were 
never  destroyed,  and  Houstoun,  on  the  11th  of  January,  1871,  delivered  them 
upon  certain  trusts  to  Coddington,  w^ho  exchanged  them  for  state  bonds,  which 
he  took  to  New  York,  and  afterwards,  on  the  18th  of  April,  placed  in  the  hands 
of  Hopkins  &  Co.  in  New  York  for  sale.  On  the  13th  of  April,  1871,  at  a 
meeting  of  tlie  stockholders  of  the  company,  the  following  resolution  was  passed: 
"  Besolved,  that  Edward  Houstoun  is  authorized  to  place  the  bonds  referred 
to  in  the  preamble  and  resolutions  of  the  stockholders,  adopted  June  2, 1870,  in 
the  hands  of  S.  W.  Hopkins  &  Co.,  for  the  purposes  mentioned  in  said  resolu- 
tions, subject  to  the  same  exceptions  therein  expressed  with  respect  to  the  pro- 
portion thereof  applicable  to  the  stock  owned  by  other  parties,  and  according 
to  the  same  terms  therein  mentioned." 

These  state  bonds  were  in  the  same  form  as  those  exchanged  with  the  Jack- 
sonville, Pensacola  &  Mobile  Company,  and  they  had  upon  them  similar 
indorsements. 

On  the  24th  of  March,  1870,  J.  L.  Henry,  N.  W.  Woodfin,  W.  P.  Welch,  W. 
G.  Candler  and  W.  W.  Rollins  were  appointed  by  the  general  assembly  of 
North  Carolina  a  commission  "to  examine  and  fully  investigate  the  condition 
and  affairs  of  the  Western  Division  North  Carolina  Railroad  Company,  as  far 
as  it  concerns  the  administration  of  G.  W.  Swepson,  late  president  thereof,  and 
to  make  a  full  and  final  settlement  of  all  accounts  and  liabilities  of  said  presi- 
dent, G.  W.  Swepson,  in  connection  with  said  company,"  and  this  commission, 
on  the  16th  of  April,  1870,  entered  into  the  following  agreement: 
"  Memorandum  of  agreement  and  settlement  between  the  Florida  Central  Rail- 
road Company,  George  W.  Swepson,  president,  and  the  Jacksonville,  Pen- 
sacola &  Mobile  Railroad  Company,  Milton  S.  Littlefield,  president,  and 
Milton  S.  Littlefield,  majority  owner  of  the  stock  of  said  companies,  and 
also  of  the  stock  of  the  Tallahassee  Railroad  Company,  of  the  first  part, 
and  the  Western  Division  of  the  Western  North  Carolina  Railroad  Com- 
pany, represented  by  N.  W.  Woodfin,  W.  G.  Candler,  W.  Pink  Welch  and 
W.  W.  ItoUins,  commissioners  appointed  by  an  act  of  the  legislature  of 
North  Carolina,  approved  by  the  stockholders  of  said  corporation,  of  the 
second  part,  witnesseth : 
'That  whereas,  George  W.  Swepson,  late  president  of  the  Western  Division 
of  the  Western  North  Carolina  Railroad  Company,  made  certain  investments 
of  the  funds  of  said  company  in  securities  of  and  interests  in  the  said  Florida 
Central  Railroad,  Jacksonville,  Pensacola  &  Mobile  Railroad,  and  the  Talla- 
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hassee  Railroad,  of  the  said  state  of  Florida,  as  per  report  made  by  the  said 
George  W.  Swepson  to  the  said  commissioners,  amounting  in  the  aggregate  to 
the  sum  of  $1,287,436.03,  to  bear  interest  from  the  1st  day  of  November,  1869, 
at  the  rate  of  eight  per  cent,  per  annum;  and  whereas  the  said  George  W. 
Swepson  heretofore  conveyed  to  the  said  Milton  S.  Littlefield,  subject  to  the 
payment  of  the  above  recited  claim,  his  interest  in  the  above  recited  railroads; 
and  whereas  the  said  Littlefield  has  received  authority  from  the  legislature  of 
the  state  of  Florida  and  the  several  railroad  companies  to  receive  bonds  to  be 
issued  by  and  for  account  of  the  several  railroad  companies,  which  bonds  are 
to  be  exchanged  for  the  bonds  of  the  state  of  Florida  to  be  issued  for  the  pur- 
pose of  aiding  the  finances  of  the  said  several  railroad  companies,  all  of  which 
bonds  are  now  in  a  state  of  preparation;  and  whereas  the  said  Milton  S.  Little- 
field has  made  a  contract  with  S.  W.  Hopkins  &  Co.,  No.  71  Broadway,  for  the 
disposition  of  said  bonds  as  the  same  may  be  issued,  the  proceeds  of  the  issue  of 
the  bonds  of  the  Florida  Central  Railroad  Company  of  the  said  state  of  Florida, 
amounting  to  $960,000,  are  to  be  applied  to  the  payment  of  the  existing  liabilities 
of  the  said  several  railroad  companies,  including  the  sum  of  $150,000  to  be  paid 
to  the  commissioners  aforesaid,  for  the  purpose  of  paying  existing  liabilities 
of  the  said  Western  Division  of  the  Western  North  Carolina  Railroad  Company. 

^'  It  is  understood  and  agreed  by  the  parties  of  the  first  and  second  part  that 
the  proceeds  of  the  sale  of  the  said  bonds,  so  to  be  issued  by  the  said  Florida 
railroad  companies  and  the  said  state  of  Florida,  are  to  be  equally  divided,  dol- 
lar for  dollar,  betw^een  the  Western  Division  of  the  Western  North  Carolina 
Railroad  Company  and  the  said  Florida  railroads;  and  as  the  commissioners 
aforesaid  receive  by  this  first  sale  of  bonds  only  the  sum  of  $150,000,  it  is  far- 
ther understood  and  agreed  that  out  of  the  proceeds  of  the  sale  of  the  issue  of 
the  bonds  of  the  Jacksonville,  Pensacola  &  Mobile  Railroad  there  is  first  to  be 
received,  by  the  commissioners  aforesaid,  a  sum  sufficient  to  be  equal  to  the 
amount  received  by  and  on  account  of  the  said  Florida  railroads,  and  then  an 
equal  amount  is  to  be  received  by  the  said  commissioners  and  the  said  Florida 
railroads,  dollar  for  dollar,  until  the  entire  amount  of  $1,287,036.03,  with  inter- 
est at  eight  per  cent.,  as  aforesaid,  being  the  sum  reported  by  the  parties  of  the 
first  part  as  due  to  the  Western  Division  of  the  Western  North  Carolina  Rail- 
road, is  fully  paid. 

"  It  is  further  understood  and  agreed  by  the  parties  of  the  first  and  seoond 
parts  that  all  the  interest  owned  or  claimed  by  the  said  parties  of  the  first  part, 
George  W.  Swepson  and  Milton  S.  Littlefield,  or  which  they'as  individuals  have 
a  right  to  control,  in  the  said  Florida  railroads,  are  hereby  pledged  for  the  faith- 
ful fulfilment  of  this  contract  without  the  right  on  the  part  of  any  party  to 
interfere  with  our  management  or  control  of  the  afPairs  of  the  road. 
(Signed)  "Georob  W.  Swepson, 

"  Pres.  Fla.  Cent.  R  R.  Co. 

"M.  S.  LnTLEFIELD, 

"M.  S.  LrrxLEFiELD, 

"  Pres.  J.  P.  &  M.  R.  R  Co. 

"N.  W.  WoODFIN, 

«  W.  W.  Rollins, 
«  W.  G.  Candleb, 
"  W.  P.  Welch, 
"  Witnesses :  M.  W.  Ranson,  *'  Commissioners. 


"  R  R.  Swepson." 
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§  1830.  Holders  of  honds^  issued  hy  the  state  of  Florida^  and  fraudvlenUy 
obtained^  who  purchased  for  value  in  ope^i  market^  declared  to  he  bona  fide 
holders. 

While  these  different  proceedings  were  going  on,  and  for  a  very  considerable 
time  afterwards,  strenuous  efforts  were  made  by  some  parties  interested  to  pre- 
vent a  sale  of  the  bonds  of  the  state  which  had  thus  been  put  out.  Ifotices  of 
the  fraud  were  extensively  published  both  in  this  country  and  in  Europe.  Let- 
ters were  written  to  those  engaged  in  putting  the  bonds  on  the  market,  and 
suits  were  begun ;  but  notwithstanding  all  this,  we  are  entirely  satisfied,  from 
the  evidence,  that  twenty-eight  hundred,  or  thereabouts,  of  bonds  given  in  ex- 
change for  those  of  the  Jacksonville,  Pensacola  &  Mobile  Company,  and  two 
hundred  and  six  given  for  those  of  the  Florida  Central  Company,  were  actually 
sold,  and  are  now  owned  by  bona  fide  purchasers,  most  or  all  of  whom  are 
citizens  of  Holland.  We  have  reached  this  conclusion  without  the  aid  of  the 
depositions  taken  in  Amsterdam,  which  were  excluded  in  the  court  below. 
There  cannot  be  a  doubt  that  the  governor  of  Florida  was  active  in  promoting 
the  sale,  as  was  also,  to  some  extent,  the  chairman  of  the  commission  appointed 
by  the  general  assembly  of  North  Carolina.  The  bonds  were  taken  at  once  to 
London,  and  from  there  put  on  the  market  in  Holland,  where  most  or  all  of  the 
sales  appear  to  have  been  made.  The  bonds  were  undoubtedly  steeped  in  fraud 
at  their  inception,  but  they  were  nevertheless  apparently  state  bonds  on  the 
market  in  a  foreign  country,  among  a  people  largely  unacquainted  with  the 
English  language,  and  offering  tempting  inducements  by  reason  of  their  liberal 
interest  to  those  who  were  seeking  investments.  To  promote  their  sale  those 
interested  in  the  scheme  kept  a  part  of  the  proceeds  to  meet  the  interest  for  a 
time  as  it  matured.  Under  these  circumstances  it  is  easy  to  see  how,  in  the 
course  of  two  or  three  years,  with  the  help  of  skilful  managers,  the  amount 
now  out  would  be  found  in  the  hands  of  persons  who  believed  they  were  hold- 
ing a  good  and  safe  investment.  At  any  rate,  upon  the  facts  as  they  are  pre- 
sented to  us,  we  must  hold  that  in  this  suit  the  present  owners  of  the  bonds 
occupy  the  position  of  purchasers  for  value  and  in  good  faith  and  are  entitled 
to  relief  accordingly. 

In  March,  1872,  the  trustees  of  the  internal  improvement  fund  of  Florida 
commenced  a  suit  in  Duval  circuit  court,  Florida,  against  the  Jacksonville,  Pen- 
sacola &  Mobile  Company,  to  recover  the  balance  that  was  due  upon  the  pur- 
chase of  the  Pensacola  and  Georgia  and  Tallahassee  roads,  for  which  the 
fraudulent  check  was  given  by  Swepson,  and  to  enforce  an  equitable  lien  they 
claimed  to  have  on  the  property  as  security  for  the  payment.  After  this  suit 
was  begun  Daniel  P.  Holland  recovered  a  judgment  against  the  company  and 
levied  upon  and  sold  its  railroad  under  execution,  he  himself  becoming  the  pur- 
chaser and  getting  into  possession.  He  thereupon  was  made  a  party  to  the  suit 
of  the  trustees,  and  in  his  answer  claimed  to  be  the  owner  of  the  road,  free  of 
all  liens  in  favor  of  the  trustees  or  of  the  state  on  account  of  the  bonds  ex- 
changed for  the  company's  bonds  under  the  amended  charter.  At  its  January 
term,  1876,  the  supreme  court  of  the  state  decided  in  that  case  that  the  title 
which  Holland  took  by  his  purchase  was  subject  to  the  prior  liens  on  the  prop- 
erty, and  that  the  bonds  of  the  state  were  unconstitutional  and  void,  but  that 
the  bona  fide  holders  of  the  state  bonds  were  entitled  to  the  benefit  of  the  stat- 
utory lien  to  secure  the  company  bonds  which  were  given  in  exchange  for  the 
state  bonds.     Holland  v.  State  of  Florida,  15  Fla.,  455. 

In  March,  1872,  the  state  of  Florida  instituted  another  suit  in  the  DuvaL 
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circuit  court  against  the  Florida  Central  Railroad  Company  and  others,  alleg- 
ing a  default  in  the  payment  of  the  interest  due  on  the  bonds  of  that  company 
given  in  exchange  for  the  bonds  of  the  state,  and  seeking  to  enforce  the  statu- 
tory lien  by  sale  and  an  application  of  the  proceeds  to  the  holders  of  the  bonds 
of  the  state.  To  this  suit  the  company  answered,  setting  up  to  some  extent  the 
frauds  that  are  complained  of  in  the  present  case,  and  further  averring  that  the 
bonds  of  the  state  were  unconstitutional  and  void  and  that  the  railroad  bonds 
were  not  a  lien.  This  suit  also  went  to  the  supreme  court  of  the  state  on  ap- 
peal, and  it  was  there  decided,  at  the  January  term,  1876:  1,  that  the  state 
bonds  were  unconstitutional;  2,  that  the  Florida  Central  Company  was  au- 
thorized by  the  act  of  January  28,  1870,  to  issue  the  bonds  held  by  the  state, 
and  that  thereby  a  first  lien  was  created  on  the  road  of  the  company  in  favor 
of  the  hoiiajide  holders  of  the  state  bonds;  3,  that  there  were  no  such  circum- 
stances connected  with  the  issue,  delivery  and  exchange  of  the  bonds  as  would 
excuse  the  company  from  their  payment  to  honajide  holders ;  but  4,  that  there 
was  no  proof  in  that  case  showing  that  any  of  the  state  bonds  were  actually 
so  held.     State  of  Florida  v,  Florida  Central  R.  Co.,  id.,  690. 

Afterwards,  at  the  January  term,  1878,  in  the  case  of  The  Trustees  of  Im- 
provement Fund  V.  Jacksonville,  P.  &  M.  K  Co.,  16  id.,  708,  the  same  court 
repeated  its  decision  that  the  state  bonds  were  unconstitutional  and  that  the 
statutory  lien  was  good  in  favor  of  hona  fide  holders.  The  court  also  in  that 
case  declared  the  lien  of  the  trustees  on  the  roads  of  that  company  to  be 
prior  in  right  to  all  others,. as  security  for  the  payment  of  the  balance  due  on 
the  sales  under  which  the  present  company  got  title  to  its  roads.  The  amount 
due,  as  found  by  the  court  below  in  its  decree,  is  $661,845.55,  as  of  April  2, 1874. 
After  some  of  these  decisions,  and  on  the  30th  of  December,  1876,  the  holders 
of  the  state  bonds  represented  in  the  present  suits,  and  having  two  thousand 
seven  hundred  and  fifty-one  of  the  Jacksonville,  Pensacola  &  Mobile  issue,  and 
one  hundred  and  ninety-seven  of  the  Florida  Central,  united,  and,  through  a 
committee,  applied  to  the  governor  of  the  state  to  seize  and  sell  the  roads 
under  the  statutory  liens  for  their  benefit.  Complying  with  this  request,  the 
governor  advertised  the  roads  for  sale,  and  thereupon  the  Western  Division  of 
the  Western  iN'orth  Carolina  Railroad  Company  filed  two  bills  in  the  circuit 
court  of  the  United  States  for  the  northern  district  of  Florida,  one  to  enjoin 
the  sale  of  the  Florida  Central  road,  and  the  other  that  of  the  Jacksonville, 
Pensacola  &  Mobile  Company.  A  preliminary  injunction  having  been  granted 
and  the  sale  stopped,  J.  Fred.  Schutte  and  others,  representing  the  state  bond- 
holders, filed  their  bill  in  the  same  court  to  obtain  a  decree  for  the  sale  of  the 
roads  to  pay  their  bonds.  In  all  these  cases  pleadings  were  filed  and  testimony 
taken,  but  before  any  final  hearing  the  general  assembly  of  Xorth  Carolina 
passed  an  act  repealing  all  acts  creating  or  continuing  in  existence  the  Western 
Division  of  the  Western  North  Carolina  Companj'',  and  vesting  in  the  Western 
North  Carolina  Railroad  Company  absolutely  all  its  rights,  credits,  rights  of 
action  and  effects,  with  authority  for  the  Western  North  Carolina  Company 
to  prosecute,  defend  and  manage  any  or  all  suits  pending  in  which  the  Western 
Division  Company  was  interested.  This  having  been  suggested  to  the  court 
below  after  the  cases  were  called  up  for  hearing,  the  suits  instituted  in  the 
name  of  the  Western  Division  Company  were  revived  in  the  name  of  the  West- 
em  North  Carolina  Company,  and  the  parties  to  the  suit  of  Schutte  and  others 
corrected  so  as  to  adapt  that  case  to  this  change  in  circumstances.     A  hearing 

was  then  had  in  all  the  suits,  which  resulted  in  decrees  dismissing  the  bills  of 
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the  Western  North  Carolina  Eailroad  Company.  In  the  Schutte  suit  a  first 
lien  was  dedared  in  favor  of  the  trustees  of  the  internal  improvement  fund 
upon  the  road  of  the  Jacksonville,  Pensacola  &  Mobile  Company  as  far  west 
as  Quincy,  to  secure  the  payment  of  $463,175.37,  with  interest  at  eight  per 
cent,  from  March  20,  1869,  that  being  the  amount  of  the  original  purchase 
money  of  that  road  unpaid,  and  a  second  lien  in  favor  of  the  complainants 
upon  the  entire  road  of  that  company,  including  a  few  miles  built  west  of 
Quincy,  to  secure  the  amount  of  state  bonds  held  by  them,  given  in  exchange 
for  the  bonds  of  the  Jacksonville,  Pensacola  &  Mobile  Company,  the  principal 
of  which  was  $2,751,000,  and  the  accrued  interest  $1,655,001.60.  A  first  lien 
was  declared  on  the  road  of  the  Florida  Central  Company  for  $197,000  of  prin- 
cipal, and  $118,515.20  of  interest,  on  account  of  bonds  of  the  state  given  in 
exchange  for  the  bonds  of  that  company.  Further  provision  was  made  in  the 
decree  for  the  sale  of  the  roads  separately,  and  for  the  application  of  the  pro- 
ceeds to  the  payment  of  the  several  sums  so  found  to  be  due  from  each  respect- 
ively, in  the  order  of  the  priority  of  the  liens. 

From  the  decrees  dismissing  the  bills  of  the  Western  North  Carolina  Com- 
pany that  company  appealed.  From  the  decree  in  the  Schutte  case  the  Western 
North  Carolina  Company,  the  Florida  Central  Company  and  the  Jackson- 
ville, Pensacola  &  Mobile  Company  were  allowed  an  appeal.  In  perfecting 
their  appeal  the  Western  North  Carolina  Company  and  the  Florida  Central 
Company  gave  bonds  which  operated  as  a  aupei'sedea^.  Before,  however,  either 
appeal  was  docketed  here,  a  settlement  was  concluded  betw^een  the  Western 
North  Carolina  Company  and  the  bondholders,  and  pursuant  to  an  understand- 
ing to  that  effect,  the  appeal  of  that  company  was  docketed  and  dismissed  in 
this  court  on  the  13th  of  September,  1879,  pursuant  to  the  twenty-eighth  rule. 

At  the  last  term  an  application  was  made  to  set  aside  the  supersedeas  ob- 
tained on  the  bond  of  the  Florida  Central,  because  the  approval  of  the  bond  was 
obtained  by  fraud  and  perjury.  This  motion  was  granted.  Eailroad  Co.  v. 
Schutte,  100  U.  S.,  644.  After  this,  on  application  to  this  court  in  behalf  of  jmr- 
ties  interested  ia  the  administration  of  the  assets  of  the  Western  Division  Com- 
pany, and  upon  a  representation  that  the  settlement  which  had  been  made  by 
the  Western  North  Carolina  Company  was  in  fraud  of  their  rights  and  without 
their  consent,  an  order  was  made  to  the  effect  that  the  dismissal  be  set  aside, 
and  the  cause  reinstated,  if  the  Western  Division  Company  filed  with  the  clerk 
of  this  court  by  the  first  Monday  in  February  a  bond,  such  as  was  specially 
designated.  This  bond  was  given  and  approved  on  the  2d  day  of  February, 
1880,  and  in  time. 

Upon  these  facts,  gathered,  with  the  help  of  counsel,  from  the  confused  mass 
of  papers  brought  here  as  the  transcript  of  part  of  the  record  below,  and  filling 
nearly  fifteen  hundred  printed  pages,  many  questions  have  been  presented  and 
ably  argued.  We  will  first  consider  the  special  position  which  the  Western 
North  Carolina  Company,  as  the  successor  of  the  Western  Division  Company, 
occupies.  So  far  as  the  Florida  Central  is  concerned,  it  is  not  claimed  that 
the  Western  Division  could  have  had  any  other  rights  than  such  as  belong  to  a 
stockholder  holding  a  controlling  interest  in  the  stock  of  the  corporation.  Its 
moneys  were  wrongfully  invested  in  that  stock  by  an  embezzleh  Swepson,  the 
embezzler,  bought  the  stock  as  stock,  and  if  the  company  whose  money  was 
embezzled  adopts  his  purchase,  the  stock  must  be  taken  as  he  held  it,  and  sub- 
ject to  such  incumbrances  as  were  put  on  it  while  in  his  hands.     This  is  not 

seriously  disputed. 
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§  1831.  A  party  whose  funds  have  been  embezzled  and  invested  in  stocks,  if 
he  adopts  the  acts  of  the  embezzler^  must  take  the  stocks  subject  to  the  incumbrances 
put  upon  it. 

As  to  the  Jacksonville,  Pensacola  &  Mobile  Company,  an  attempt  is  made  to 
reach  the  property  of  the  company  because  of  the  trust  deed  or  agreement  exe- 
cuted by  Dibble  to  Swepson,  after  the  conveyances  from  the  trustees  of  the 
internal  improvement  fund  had  been  procured  through  Swepson's  fraud.  That 
instrument  purported,  however,  to  be  in  trust  for  Swepson  to  convey  to  the 
company  to  be  created  by  an  act  incorporating  the  purchasers  of  the  property 
as  soon  as  the  necessary  legislation  to  that  effect  could  be  obtained.  It  was 
not  executed  in  a  form  to  pass  title,  and  the  security  was  only  to  continue 
under  this  plan  until  the  contemplated  corporation  could  be  organized.  When 
the  act  of  incorporation  was  obtained,  the  company  at  once,  without  objection 
from  Swepson,  or  any  one  in  his  interest,  took  possession  of  the  property  and 
operated  the  railroad  as  owner.  Littlefield,  who  had  succeeded  to  all  of  Swep- 
son's rights  under  his  several  contracts,  assumed  the  absolute  control  of  the 
company  and  was  its  principal  stockholder.  Both  Swepson  and  Littlefield  were 
named  as  corporators  of  the  Jacksonville,  Pensacola  &  Mobile  Company,  incor- 
porated on  the  same  day  with  the  purchasers,  which  shortly  after,  as  no  doubt 
was  from  the  beginning  intended,  absorbed  the  purchasers'  corporation  and 
took  possession  of  its  property.  No  one  ever  disputed  the  title  of  the  Jackson- 
ville, Pensacola  &  Mobile  Company  until  long  after  this  litigation  began,  and 
the  Western  Division  Company  in  its  original  bill  distinctly  averred  that\he 
ownership  of  the  property  was  in  that  company.  Littlefield  held  a  controlling 
interest  in  the  stock,  and  that  undoubtedly  represented  the  proceeds  of  Swep- 
son's embezzlements  invested  in  the  Pensacola  and  Georgia  and  Tallahassee 
bonds,  through  which  the  North  Carolina  Company  seeks  to  reach  the  property. 
This  is  clearly  recognized  in  the  contract  of  settlement  entered  into  between 
Swepson,  Littlefield  and  the  commissioners  of  North  Carolina,  on  the  16th  of 
April,  1870,  by  which  it  was  agreed  that  the  North  Carolina  Company  should 
be  paid  the  money  it  had  lost  from  the  proceeds  of  the  sales  of  the  state  bonds 
to  be  issued  to  the  Jacksonville,  Pensacola  &  Mobile  Company  on  the  faith  of 
its  ownership  of  this  very  property.  Certainly  under  such  circumstances  the 
North  Carolina  Company  is  estopped  from  setting  up  title  to  the  property  as 
against  the  bona  fide  holders  of  these  bonds.  In  this  litigation  that  company 
can  occupy  no  other  position  than  that  of  an  equitable  owner  of  the  stock  of 
Littlefield  in  the  Jacksonville,  Pensacola  &  Mobile  Company,  and  all  incum- 
brances on  the  property  are  necessarily  incumbrances  on  the  stock  which  the 
property  in  legal  effect  represents.  The  settlement  with  Swepson  was  un- 
doubtedly conditional,  and  not  to  be  complete  until  the  money  agreed  on 
was  paid,  but  nevertheless  the  North  Carolina  Company  became  by  the  trans- 
action a  seller  of  the  bonds  and  is  estopped  accordingly. 

This  disposes  also  of  the  claim  that  the  lien  in  favor  of  Swepson,  created  by 
the  deed  or  agreement  of  trust  to  him,  was  saved  by  the  proviso  at  the  end  of 
section  6  of  the  act  incorporating  the  new  Tallahassee  company.  It  is  apparent 
from  the  whole  tenor  of  the  instrument  that  this  was  not  intended  as  a  con- 
tinuing security,  and  it  is  equally  clear  from  the  evidence  that  the  stock  stand- 
ing in  Littlefield's  name  represents  all  the  interest  which  he  or  Swepson  held  in 
the  property,  as  security  or  otherwise,  when  these  suits  were  begun.  In  addition 
to  this,  as  the  instrument  was  imperfectly  executed  and  was  never  recorded,  it 
passed  no  title  as  against  bona  fide  purchasers.     The  cases,  then,  in  all  their  as- 
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pects  are  to  be  treated  as  they  would  be  if  the  several  companies  were  alone, 
each  for  itself,  defending  the  claims  made  by  the  bondholders. 

We  proceed,  then,  to  inquire  whether  the  companies  or  either  of  them  can 
successfully  defend  the  Schutte  suit.  At  the  outset  it  will  be  conceded  that  the 
state  bonds  are  unconstitutional.  The  supreme  court  of  the  state  has  three 
times  so  decided  in  cases  where  the  question  was  directly  presented  by  the 
pleadings  and  apparently  fully  argued.  In  State  of  Florida  v.  Anderson,  91 
U.  S.,  667,  we  said  this  delicate  question  was  "  one  it  was  eminently  proper  the 
courts  of  Florida  should  determine,"  and  while  we  are  not  now  prepared  to  say 
that  these  decisions  are  conclusive  on  us,  they  certainly  are  not  of  such  doubt- 
ful correctness  as  to  make  it  proper  that  they  should  be  disregarded.  The  con- 
clusions were  reached  by  applying  the  language  of  article  12,  section  7,  of  the 
constitution  of  1868,  to  the  condition  of  affairs  in  the  state  when  that  constitu- 
tion was  adopted.  Such  a  question  is  peculiarly  within  the  province  of  the 
courts  of  the  state  to  decide,  and  we  ought  not  to  depart  from  what  they  have 
done,  except  for  imperative  reasons. 

§  1832.  Although  the  bonds  of  a  state  he  unconstitutional  and  void^  the  statur 
tmy  mortgages  of  corporations  that  received  those  honds  and  put  them  on  the 
TnarJcet  are  valid  in  favor  of  bona  fde  holders  of  such  bonds. 

But  it  by  no  means  follows  that  because  the  state  is  not  liable  on  its  bonds 
the  companies  are  free  from  responsibility  under  their  statutory  mortgages. 
By  the  express  provisions  of  the  act  the  state  bonds  were  to  be  given  the  com- 
pany in  exchange  for  its  own  bonds.  The  company,  not  the  state,  was  to  use 
and  dispose  of  the  state  bonds.  The  object  of  the  state  was  to  aid  the  com- 
pany with  its  credit.  The  state  bonds  were  to  be  made  payable  to  bearer,  and 
negotiable,  while  the  company  bonds  were  to  the  state  alone  and  not  negotiable. 
The  company  bonds  were  to  be  coupon  bonds  payable  at  the  same  time  and 
place  as  the  state  bonds,  and,  if  the  company  paid  its  interest  in  gold,  it  was 
the  duty  of  the  state  to  pay  in  the  same  way.  It  is  clear,  therefore,  the  inten- 
tion was  that,  as  between  the  state  and  the  company,  the  state  was  to  be  the 
guarantor  of  the  company  bonds,  and  the  company  the  principal  debtor.  With 
the  public,  however,  it  was  different.  There  the  state  was  the  debtor,  and  the 
company  was  only  known  through  the  statutes  under  which  the  bonds  were 
put  out,  and  the  certificates  indorsed  on  the  bonds  themselves,  which  were  that 
the  state  held  "  the  first  mortgage  bonds  of  the  railroad  company  for  a  like 
amount  as  security  to  the  holder  hereof."  Such  bonds  of  the  state  with  such 
indorsements  the  company  put  on  the  market  and  sold.  Under  these  circum- 
stances the  certificate  of  the  governor  as  to  the  security  hfeld  by  the  state  is  in 
legal  effect  the  certificate  of  the  company  itself,  and  equivalent  to  an  engage- 
ment on  the  part  of  the  company  that  the  bond,  so  far  as  the  security  is  con- 
cerned, is  the  valid  obligation  of  the  state.  The  case  is  clearly  within  the 
reason  of  the  rule  which  makes  every  indorser  of  commercial  paper  the  guar- 
antor of  the  genuineness  and  validity  of  the  instrument  he  indorses.  We 
cannot  doubt  that  under  these  circumstances  the  company  is  estopped,  so  far 
as  its  own  liabilities  are  concerned,  from  denying  the  validity  of  the  bonds. 
Having  negotiated  them  on  the  faith  of  such  a  certificate,  the  company  must 
be  held  to  have  agreed,  as  part  of  its  own  contract,  whatever,  that  was,  that 
the  bonds  were  obligatory. 

§  1833.  liule  for  construction  of  statutory  contracts. 

What,  then,  were  the  engagements  into  which  these  S3veral  companies  en- 
tered when,  as  is  alleged,  they  accepted  the  bonds  of  the  state  in  exchange  for 
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their  own,  and  put  them  on  the  market  for  what  they  appeared  on  their  face  to 
be  worth  as  commercial  paper?  And  here  it  is  proper  to  say  that  contracts 
created  by,  or  entered  into  under,  the  authority  of  statutes,  are  to  bo  inter- 
preted according  to  the  language  used  in  each  particular  case  to  express  the 
obligation  assumed.  Where  the  state  is  concerned  the  words  employed  are 
sometimes  to  be  taken  most  strongly  against  the  other  party,  but  in  this,  as  in 
other  cases  of  contracts,  language  is  to  be  given,  if  possible,  its  usual  and  ordi- 
nary meaning.  The  object  is  to  find  out  from  the  words  used  what  the  parties 
intended  to  do.  Every  statute,  like  every  contract,  must  be  read  by  itself,  and 
it  no  more  follows  that  one  statutory  contract  is  like  another  than  that  one  or- 
dinary contract  means  what  another  does.  Of  course,  general  rules  of  con- 
struction may  and  should  be  called  into  use  when  required,  and  sometimes, 
when  certain  words  used  in  statutes  are  understood  to  have  a  certain  meaning, 
the  same  words  will  be  given  the  same  meaning  in  other  like  cases;  still,  in  the 
end,  it  must  be  deterij^ined  from  the  language  used  in  each  particular  case  what 
has  been  done,  or  agreed  to  be  done,  in  that  case.  We  have  been  thus  careful 
to  state  these  familiar  principles  in  this  connection  to  guard  against  the  use  of 
this  case  as  authority  in  others  where  the  contract,  even  though  it  be  created 
by  or  under  the  authority  of  a  statute,  is  not  the  same. 

In  the  present  case  a  statutory  lien,  in  the  nature  of  a  first  mortgage  duly 
registered,  was  given  the  state  on  the  property  of  the  company  to  secure  the 
principal  and  interest  of  the  company  bonds,  with  power  in  the  governor,  if 
default,  for  a  certain  length  of  time,  should  be  made  in  the  payment  of  prin- 
cipal or  interest,  to  take  possession  of,  advertise  and  sell  the  property  for  lawful 
money  of  the  United  States,  and  nothing  else,  unless  the  state,  for  its  own  pro- 
tection, should  become  the  purchaser,  when  the  price  might  be  paid  in  money 
or  such  obligations  of  the  company  as  the  state  should  hold.  In  case  of  a  sale 
the  purchase  money,  as  well  as  the  evidences  of  the  company's  indebtedness 
taken  as  money,  were  to  be  paid  into  the  state  treasury  and  promptly  and  ex- 
clusively applied  to  the  payment  and  satisfaction  of  the  bonds  issued  by  the 
state  under  the  authority  of  the  act  now  in  question.  If  the  holders  of  the 
state  bonds  did  not  present  them  within  ninety  days  after  the  sale  the  treasurer 
was  required  to  invest  the  money  remaining  in  his  hands  in  the  securities  of  the 
United  States,  "  to  be  held  by  the  state  of  Florida  as  trustee  for  the  bondhold- 
ers" until  demand  of  the  payment  of  the  bonds,  when  it  was  made  the  duty  of 
the  treasurer  to  turn  over  the  securities  to  the  bondholders.  It  would  seem  as 
though  language  couftl  not  be  used  indicating  more  clearly  an  intention  to  have 
the  lien  what  the  governor, when  he  made  the  exchange,  certified  it  to  be, —  a  se- 
curity for  the  holder  of  the  state  bonds.  It  is  quite  true  that,  by  section  13  of  the 
act  under  which  the  Jacksonville,  Pensacola  &  Mobile  Company  was  organized, 
the  company  could,  at  any  time  before  maturity,  pay  off  its  own  bonds  in  na- 
tional currency  or  in  oonds  of  the  state,  but  that  does  not  change  the  character 
of  the  trust  created  by  section  11  in  case  no  such  payment  was  made.  Here  no 
payment  of  any  kind  has  been  made  and  no  foreclosure  of  the  lien  has  been  at- 
tempted by  the  state  except  in  the  interest  of  the  bondholders.  The  state, 
from  the  beginning,  has  recognized  its  obligations  as  trustee,  and,  on  the  request 
of  the  bondholders,  commenced  the  proceedings,  under  the  authority  of  this 
statute,  which  have  resulted  in  the  present  suits.  Indeed,  one  of  the  decisions 
against  the  constitutionality  of  the  bonds  was  rendered  in  a  suit  instituted  by 
the  state,  apparently  on  its  own  motion,  to  enforce  the  lien  on  behalf  of  the 
bondholders.    In  our  opinion  there  is  no  occasion  for  applying  here  the  doc- 
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trines  of  subrogation,  because,  in  unmistakable  language,  the  statute  has  made 
the  mortgage  of  the  company  security  for  the  payment  of  the  obligations  of 
the  state.  This  we  understand  to  be  in  accordance  with  the  opinion  of  the 
state  court  as  expressed  in  the  Holland  and  Florida  Central  cases,  reported  in 
the  15th  and  16th  of  Florida  Reports. 

§  1834.  Where  a  statute  is  in  part  constitutional  and  in  part  invalid  the  for- 
mer will  be  upheld  if  distinguishahle  from  the  latter. 

It  is  contended,  however,  that,  as  the  provision  of  the  act  in  respect  to  the 
execution  and  exchange  of  the  state  bonds  is  unconstitutional,  the  one  in  rela- 
tion to  the  statutory  lien  on  the  property  of  the  company  is  void  also  and  must 
fall.  We  do  not  so  understand  the  law.  Undoubtedly  a  constitutional  part 
of  a  statute  may  be  so  connected  with  that  which  is  unconstitutional  as  to 
make  it  impossible,  if  the  unconstitutional  part  is  stricken  out,  to  give  effect  to 
what,  taking  the  whole  together,  appears  to  have  been  the  legislative  will.  In 
such  a  case  the  whole  statute  is  void,  but  in  this,  as  in  every  other  case  of  stat- 
utory construction,  all  depends  on  the  intention  of  the  legislature  as  shown  by 
the  general  scope  of  the  law.  To  our  minds  it  is  clear,  in  the  present  case,  that 
the  object  of  the  legislature  was,  not  to  create  a  debt  which  the  state  was  ex- 
pected to  pay,  but  to  aid  the  company  in  borrowing  money  upon  the  credit  of 
the  state.  As  between  the  state  and  the  company,  the  debt  for  the  money 
borrowed  was  to  be  the  debt  of  the  company.  If  the  state  paid  its  bonds  from 
its  own  funds  the  mortgage  could  be  enforced  to  compel  the  company  to  mako 
the  state  good  for  all  such  payments.  If  the  state  did  not  pay,  then  the  cred- 
itors had  their  own  recourse  upon  the  mortgage.  The  state  credit,  so  far  as  the 
state  and  the  company  were  concerned,  was  only  to  aid  the  company  in  bor- 
rowing money  on  its  own  bonds.  In  any  event,  the  company  was  to  be  bound 
for  the  payment  of  the  entire  debt  when  it  matured,  and  its  property^  was  to  be 
bound  for  the  payment  of  the  entire  debt  when  it  matured,  and  its  property 
was  to  be  given  as  security.  Under  these  circumstances  it  seems  to  us  that  the 
unconstitutional  part  of  the  statute  may  be  stricken  out  and  the  obligation  of 
the  company,  including  its  statutory  mortgage  in  favor  of  the  state  bondhold- 
ers, left  in  full  force.  The  striking  out  is  not  necessarily  by  erasing  words,  but 
it  may  be  by  disregarding  the  unconstitutional  provision  and  reading  the  stat- 
ute as  if  that  provision  was  not  there.  These  bonds,  as  state  obligations,  were 
void,  but,  as  against  the  company  which  had  actually  put  them  out,  they  were 
good. 

This  disposes  of  this  part  of  the  case  so  far  as  the  Jacksonville,  Pensacola  & 
Mobile  Company  is  concerned.  No  claim  is  made  that  the  statute  does  not  on 
its  face  authorize  that  company  to  exchange  its  bonds  for  those  of  the  state,  or 
that  the  lien  is  not  created  by  the  exchange.  Neither  is  it  claimed  that  the 
necessary  corporate  action  was  not  had  to  get  the  bonds  out  under  the  forms 
of  law.  Although  on  the  10th  of  December,  1870,  a  resolution  was  passed  by 
the  directors  of  the  company,  ordering  a  recall  of  the  bonds  on  account  of  the 
proposed  misapplication  of  the  proceeds  of  the  sales  to  be  made,  an  actual 
withdrawal  was  never  effected,  and  the  bonds  have  got  into  the  hands  of  bona 
fide  holders.  The  very  resolutions  which  directed  the  recall  asserted  the  pre- 
vious lawful  and  regular  issue.  As  to  the  Florida  Central  Company,  however, 
the  case  is  different,  and  it  is  claimed  not  only  that  the  statute  did  not  author- 
ize the  exchange  of  the  bonds  and  the  creation  of  the  lien,  but  also  that  the 
company  did  not  in  its  corporate  character  execute  its  own  bonds  or  make  the 

exchange. 
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§  1835.  Tinder  what  cireumstances  a  decision  will  ie  /leld  a  mere  dictum^  and 
when  an  essential  part  of  the  judgment  of  the  court. 

As  to  the  first  question,  we  deem  it  suflScient  to  say  that  the  supreme  court 
of  Florida  has  distinctly  decided  that  in  the  case  of  this  company,  as  well  as 
the  other,  the  statutory  authority  was  complete.  The  point  was  directly  made 
by  the  pleadings  and  as  directly  passed  on  by  the  court.  Although  the  bill  in 
the  case  was  finally  dismissed  because  it  was  not  proved  that  any  of  the  state 
bonds  had  been  sold,  the  decision  was  in  no  just  sense  dictum.  It  cannot  be 
said  that  a  case  is  not  authority  on  one  point  because,  although  that  point  was 
properly  presented  and  decided  in  the  regular  course  of  the  consideration  of  the 
cause,  something  else  was  found  in  the  end  which  disposed  of  the  whole  matter. 
Here  the  precise  question  was  properly  presented,  fully  argued  and  elaborately 
considered  in  the  opinion.  The  decision  on  this  question  was  as  much  a  part  of 
the  judgment  of  the  court  as  was  that  on  any  other  of  the  several  matters  on 
which  the  case  as  a  whole  depended. 

§  1836.  Innocent  hoiia  fide  holders  of  comm^ercial  paper  are  entitled  to  ths 
benefit  of  every  presumption. 

This,  like  the  constitutionality  of  the  act,  is  a  question  of  local  law.  It 
depends  on  the  peculiar  condition  of  local  affairs.  If  the  decision  is  not  con- 
clusive on  us,  it  is  of  high  authority  under  the  circumstances,  and  we  are  not 
inclined  to  disregarcf  it.  The  holders  of  the  commercial  paper  put  out  by  the 
company  and  bought  on  the  faith  of  the  state  are  entitled  to  the  benefit  of 
every  presumption  in  their  favor. 

The  next  important  inquiry  is  whether  the  necessary  authority  for  the  issue 
and  exchange  of  the  bonds  was  given  by  the  corporation  itself.  Certainly  the 
resolution  of  June  2,  1870,  is  on  its  face  sufficient  for  that  purpose,  as  is  also 
that  of  April  13, 1871.  It  is  true  Littlefield  now  swears  that  these  meetings  of 
the  stockholders  and  directors  were  irregular  and  without  sufficient  notice,  but 
it  is  worthy  of  remark  that,  in  the  resolution  of  November  21st,  rescinding  that 
of  June  2d,  there  is  no  pretense  that  the  original  resolutions  were  not  lawfully 
passed  and  binding  on  the  company.  The  rescission  is  put  entirely  on  the 
ground  that  the  form  of  the  bonds  was  not  such  as  to  carry  out  the  intention 
of  the  company  in  directing  their  issue.  Mr.  L'Engle  also,  in  his  letter  to 
Boissevain,  giving  notice  of  the  frauds  that  had  been  practiced  on  the  company, 
substantially  conceded  that  the  issue  of  the  bonds  was  authorized  by  the  com- 
pany and  confined  his  protest  to  the  improper  use  that  was  being  made  of 
them.  It  is  clear  to  our  minds  from  the  whole  case  that  but  for  the  fraudulent 
disposition  of  the  bonds  the  corporate  action  of  the  company  in  putting  them 
out  would  have  been  considered  sufficient.  Littlefield's  character,  as  it  appears 
all  through  this  voluminous  record,  is  not  such  as  to  entitle  him  to  any  favor- 
able consideration  as  a  witness  or  otherwise.  lie  and  Swepson  have  both 
shown  themselves  capable  of  the  most  shameless  frauds,  and  we  cannot  but 
look  with  suspicion  upon  everything  they  do  or  say.  We  regret  it  is  not  in  our 
power  to  relieve  the  corporations,  whose  affairs  they  have  been  permitted  to  man- 
age, from  the  consequences  of  their  wanton  breaches  of  trust ;  but  in  our  judg- 
ment this  cannot  be  done  without  injuring  those  who  are  innocent  of  all  wrong. 

§  1 837.  Bonds  void  as  to  the  state  may  he  valid  hy  estoj)pel  as  to  corporations 
that  fraudulently  obtained  them.  Such  corporations  are  liable  for  the  full  amount 
of  principal  and  interest. 

It  is  next  contended  that  as  the  bonds  were  fraudulently  put  out  by  the  offi- 
cers of  the  companies,  and  are  unconstitutional,  the  recovery  must  be  confined 
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to  the  amount  actually  paid  for  the  bonds  to  the  agents  of  the  companies. 
As  we  have  endeavored  to  show,  the  bonds,  although  void  as  to  the  state,  are 
valid  as  to  the  company  that  sold  them.  Having  been  put  on  the  market  by 
the  companies  as  valid  bonds,  the  companies  are  estopped  from  setting  up  their 
unconstitutionality.  As  against  the  companies,  they  occupy  in  the  market  the 
position  of  commercial  securities,  and  may  be  dealt  with  and  enforced  as  such. 
The  companies,  through  their  faithless  agents,  are  in  a  position  where  they 
must  meet  those  they  have  dealt  with  commercially,  and  respond  accordingly. 
In  commerce,  commercial  paper  means  what  on  its  face  it  represents,  regardless 
of  what  its  maker  or  promoter  may  have  got  for  it.  The  bonds  of  the  state 
in  the  open  market  purported  to  be  what  they  called  for.  The  companies  put 
them  out,  and  in  legal  eflFect,  as  we  think,  indorsed  them.  A  bona  fide  holder 
can  now  re(:juire  the  indorser  to  respond  to  his  indorsement  commercially ;  that 
is  to  say,  by  paying  what  he  in  effect  agreed  the  maker  must  pay. 

We  believe  we  have  now  disposed  of  all  the  questions  the  record  presents. 
It  has  been  suggested  that  since  the  appeal  the  property  has  been  sold  under 
the  decree  below.  That  is  not  shown  by  the  record.  The  supersedeas  in  favor 
of  the  Florida  Central  Company  we  have  decided  was  fraudulently  obtained. 
The  justice  who  accepted  the  bond  was  imposed  upon.  That  svpersedeas  was 
promptly  vacated  when  the  facts  were  called  to  our  attention.  The  supersedeas 
secured  by  the  Western  North  Carolina  Company  was,  to  say  the  least,  sus- 
pended when  that  company  voluntarily  dismissed  its  appeal  under  the  twenty- 
eighth  rule.  This  suspension  was  not  vacated  until  the  bond  of  indemnity  was 
filed  on  the  2d  of  February,  1880.  It  will  be  for  the  court  below  to  determine, 
when  it  is  called  on  to  confirm  any  sale  that  has  been  made,  whether  a  sale  was 
stayed  by  a  valid  subsisting  supersedeas.  From  relief  against  any  order  in  that 
behalf  the  parties  must  resort  to  such  measures  as  they  may  be  advised  they 
are  entitled  to.  We  cannot,  from  anything  now  before  us,  settle  any  such 
question. 

Decrees  affirmed, 

CODMAN  V.  VERMONT  &  CANADA  RAILROAD  COMPANY. 
(Circuit  Court  for  New  York:  16  Blatchfoixi,  165-178.     1879.) 

Opinion  by  Wheeler,  J. 

Statement  of  Facts. —  This  is  an  action  of  assumpsit  against  the  defendants, 
as  guarantor  and  indorser  of  fifty  negotiable  bonds,  of  $1,000  each,  to  recover 
arrears  of  interest  thereon,  and  has  been  tried  by  the  court  upon  stipulation  of 
the  parties  waiving  jury,  filed. 

The  defendant  leased  its  road,  before  it  was  built,  to  the  Vermont  Central 
Eailroad  Company,  reserving  serai-annual  rent  equal  to  eight  per  cent,  annual 
interest  on  its  cost,  and,  to  secure  payment,  took  a  stipulation  for  re-entry  and 
a  conveyance  of  the  Vermont  Central  Railroad,  to  be  operative  on  default, 
giving  a  right  "  to  receive  all  tolls,  fares  and  other  lawful  income  receivable  for 
the  use  of  said  railroads,"  and,  after  paying  expenses,  to  "  apply  the  residue  of 
its  said  receipts  in  and  towards  the  payment  of  all  rent  then  in  arrear  and  un- 
paid." The  Vermont  Central  Railroad  Company  also  mortgaged  its  road  by 
two  successive  mortgages,  subject  to  the  security  for  the  Vermont  &  Canada 
rent.  Default  was  made  of  the  mortgage  debts,  and  also  of  the  rent,  and  the 
roads  were  surrendered  to  the  mortgage  trustees.  The  Vermont  &  Canada 
Company  brought  a  bill  in  equity  in  the  court  of  chancery  of  the  state  to  en- 

918 


MISCELLANEOUS.  %19S7. 

force  its  security  for  the  payment  of  its  rent,  and  the  roads  were  by  that  court 
placed  in  the  hands  of  receivers.  Much  question  was  made  in  that  proceeding 
as  to  the  effect  and  validity  of  the  lease  and  conveyance  to  secure  rent,  but 
they  were  finally  held  valid  and  operative  by  the  supreme  court  of  the  state  on 
appeal,  and  the  amount  of  the  annual  rent  was  fixed,  but  it  was  not  decided 
that  the  possession  of  the  roads  should  go  to  the  Vermont  &  Canada  Company, 
and  they  were  left  in  the  hands  of  receivers  to  be  operated,  and  to  have  the 
income  applied  in  satisfaction  of  the  rent,  and,  after  that,  of  the  mortgage 
debt,  subject  to  the  control  of  the  court  of  chancery.  Vermont  &  Canada  R 
Co.  V.  Vermont  Central  R.  Co.,  34  Vt.,  1.  After  that  decree  an  agreement 
was  entered  into  between  the  Vermont  &  Canada  Company  and  other  security 
holders,  sanctioned  by  a  special  act  of  the  legislature  of  the  state,  by  virtue  of 
which  a  further  decree  was  entered  up  in  the  cause,  authorizing  an  increase  of 
the  stock  of  the  Vermont  &  Canada  Company  to  $2,000,000,  and  providing  for 
the  payment  of  rent  equal  to  eight  per  cent,  annual  interest  on  that  amount, 
which  was  to  "  be  paid  by  the  trustees  and  receivers  from  time  to  time  in 
possession  of  said  roads  and  property,  and  from  the  income  thereof,"  and  for 
the  payment  of  the  residue,  after  paying  certain  expenses,  to  the  subsequent 
security  holders,  and  for  keeping  the  cause  on  foot,  with  liberty  to  any  party 
to  apply  to  the  court  for  further  orders  therein.  The  trustees  and  receivers 
in  possession,  from  time  to  time,  with  consent  of  the  Vermont  &  Canada  Com- 
pany and  some  of  the  other  security  holders  and  representatives  of  others, 
obtained  orders  of  the  court  for,  and  negotiated,  equivalent  loans.  In  the  fore 
part  of  1871  they  represented  to  the  directors  of  the  defendant  that  they  were 
under  a  large  floating  debt,  incurred  in  building  extensions  of  the  Vermont  & 
Canada  Eailroad,  in  improving  the  road-beds  and  superstructure  of  the  Vermont 
Central  and  Vermont  &  Canada  roads,  and  in  procuring  additional  equipment 
for  them,  and  proposed  measures  for  relief.  They  adopted  a  resolution  provid- 
ing for  new  stock  to  pay  for  and  represent  the  cost  of  the  extension,  and  for  a 
new  loan  of  $1,000,000,  to  bo  indorsed  and  guarantied  by  that  company,  and  for 
a  meeting  of  the  stockholders  to  consider  the  subject.  Meetings  of  the  direct- 
ors and  stockholders  were  held  on  the  16th  day  of  May  in  that  year,  and  it 
was  voted  at  each  that  the  company  should  indorse  and  guaranty  the  notes 
of  the  trustees  and  managers  to  the  amount  of  $1,000,000,  payable  in  twenty 
years  from  date,  and  bearing  interest  at  the  rate  of  eight  per  cent,  per  annum, 
payable  semi-annually,  and  the  treasurer  was  authorized  to  execute  the  indorse- 
ment and  guaranty.  Application  to  the  court  was  made  immediately  by  the 
trustees  and  managers  for  leave  to  the  Vermont  &  Canada  Company  to  issue 
new  stock,  and  for  them  to  issue  their  notes  for  the  loan,  which  was  granted, 
and  that  company  was  authorized  to  issue  $500,000  of  new  stock,  on  account 
of  the  construction  of  the  branches,  to  meet  a  part  of  the  floating  debt,  and 
the  trustees  were  authorized  to  issue  their  notes,  as  stated,  to  the  amount  of 
$1,000,000,  to  be  indorsed  and  guarantied  by  the  company,  to  meet  the  residue. 
The  notes  were  issued  in  sums  of  §1,000  each,  by  which  the  trustees  and  man- 
agers, as  trustees  and  managers  only,  reciting  that  it  was  in  accordance  with 
the  votes  of  the  stockholders  of  the  Vermont  Central  and  Vermont  &  Canada 
Bailroad  Companies,  and  by  virtue  of  a  decree  of  the  court  of  chancer}'',  as 
well  as  of  a  special  act  of  the  legislature  of  Vermont,  promised  to  pay  to 
the  order  of  the  Vermont  &  Canada  Ilailroad  Company  the  sum,  at  the  time 
specified,  with  interest  at  the  rate  specified,  at  their  office  in  Boston,  on  presen- 
tation of  the  interest  coupons  attached,  and  signed  by  the  trustees  and  managers, 
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as  such ;  and  interest  coupons,  payable  to  bearer,  for  each  instalment  of  interest, 
were  attached.  On  each  was  indorsed  by  the  treasurer,  under  the  seal  of  the  de- 
fendant company :  "  For  value  received,  the  Vermont  &  Canada  Railroad  Com- 
pany hereby  guaranty  the  payment  of  the  within  note,  principal  and  interest, 
according  to  its  tenor,  and  order  the  contents  thereof  to  be  paid  to  the  bearer." 
The  notes  so  executed  and  indorsed  were  put  upon  the  market,  and  the  plaintiffs 
purchased  fifty  of  them  at  par  and  one-eighth,  without  notice  in  regard  to 
them  beyond  the  general  knowledge,  open  to  all,  of  the  location  and  situation 
of  these  railroads,  and  what  appeared  upon,  and  would  be  suggested  by,  the  face 
of  the  instrument.  The  coupons  were  paid  by  the  trustees  and  managers  to 
January  1,  1876.  Those  falling  due  July  1,  1876,  and  January  1,  1877,  were 
not  paid.  The  "demand,  notices  and  protest  of  said  coupons  as  they  fell 
due  "  is  admitted  in  writing  by  the  defendant.  This  suit  is  brought  to  recover 
the  amount  due  upon  them. 

§  1838.  Qucere:  Is  a  guaranty  iyidoraed  upon  negotiable  notes  issued  hy  a  rail- 
road  company  also  negotiable  ? 

The  defendant  insists  that  the  agreement  of  guaranty  and  the  obligations 
of  indorser  were,  under  the  circumstances,  wholly  outside  the  scope  of  the  cor- 
porate powers  of  the  defendant  and  not  binding ;  that  it  was  riiere  accommo- 
dation paper  as  to  the  defendant,  and  that  the  guaranty  was,  therefore,  not 
binding;  that  the  indorsement  is  not  sufficient  in  form  to  bind  the  defendant  as 
indorser;  that  its  liability  as  indorser  would  not  become  fixed  by  the  demand, 
notice  and  protest  admitted  of  the  coupons;  that,  if  the  indorsement  was  suffi- 
cient and  the  protest  good,  the  guaranty,  coupled  with  the  indorsement,  would 
show  that  both  were  for  accommodation  and  prevent  liability  of  the  defendant. 
The  statute  law  of  the  state  then  was  and  now  is:  "  Every  railroad  corporation 
within  this  state,  if  it  shall  vote  so  to  do,  at  a  meeting  of  the  stockholders, 
called  for  such  purpose,  shall  have  power  to  issue  their  notes  or  bonds,  for  the 
purpose  of  building  or  furnishing  their  roads,  or  paying  any  debts  contracted 
for  building  or  furnishing  the  same,  bearing  such  a  rate  of  interest,  not  exceed- 
ing seven  per  cent.,  and  secured  in  such  manner,  as  they  may  deem  expedient." 
Gen.  Stat.  Vt.,  237,  sec.  97.  "  All  notes  or  bonds  which  may  be  issued  under 
and  by  virtue  of  the  provisions  of  this  chapter  shall  be  issued  for  a  sura  not 
l3S3  than  one  hundred  dollars,  and  shall  be  made  paj'^able  in  not  less  than  three 
years,  nor  more  than  twenty  years,  from  the  time  of  issuing  the  same."  Id., 
sec.  99.  The  form  in  which  railroad  companies  should  become  parties  to  notes 
or  bonds  issued,  whether  as  makers,  guarantor  or  indorsers,  would  not  seem  to 
b3  important  for  bringing  them  within  the  provisions  of  these  sections,  if  their 
object  should  be  within  the  scope  of  the  power  conferred,  and  they  should  not 
be  issued  contrary  to  the  provisions.  The  power  extends  to  building  and  fur- 
nishing their  roads  and  to  paying  debts  for  those  things.  In  this  case,  no  wit- 
ness has  testified  directly  to  what  the  purpose  was  for  which  these  notes  were 
made  and  sold.  All  that  appears  on  that  subject  is  what  appears  from  the  cor- 
porate acts  and  cx^nduct  of  the  defendant  in  connection  with,  and  upon  the 
representations  of,  the  trustees  and  managers.  They  were  issued  and  sold  to 
pay  a  floating  debt.  This  debt  was  represented  to  be  for  construction  of  new 
road  under  the  charter  of  the  Vermont  &  Canada  Railroad,  and  for  improving 
the  road-beds  and  superstructure  and  providing  equipment  for  both  roads.  The 
defendant  voted  to  issue  its  new  stock  to  pay  for  the  construction  and  to 
indorse  and  guaranty  the  notes  to  pay  the  rest  of  the  debt,  upon  these  repre- 
sentations.   The  question  of  fact  involved  is  to  be  found  upon  such  evidence  as 
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is  competent  to  bind  the  defendant.  This  corporate  action  is  deemed  sufficient 
to  show,  as  against  the  defendant,  that  the  debt  was,  and  it  is  found  to  have 
been,  a  debt  contracted  for  those  purposes.  This  purpose  was  building  and  fur- 
nishing the  roads,  within  the  meaning  of  the  statute.  The  power  only  extends, 
however,  to  building  and  furnishing  tlieir  roads,  and,  if  these  were  not  the  de- 
fendant's roads,  this  building  and  furnishing  did  not  come  within  the  statute. 
It  is  said,  in  argument,  that  the  defendant  has  never  actually  had  any  railroad 
at  all ;  for  it  leased  its  road  by  perpetual  lease,  before  it^was  built,  reserving  to 
itself  rent,  so  that  it  had  nothing  left  but  a  rent  charge  upon  the  roads  of 
others.  Litt.,  sec.  218;  Co.  Litt.,  14r4:a.  This  is  true,  except  as  to  the  stipulation 
for  re-entry  into  the  road  leased,  and  the  conveyance  taken  of  the  other  to 
secure  the  rent,  and  true  notwithstanding  them,  until  there  was  a  default  en- 
titling them  to  the  roads,  and  until  it  availed  itself  of  its  right  to  the  roads. 
When  their  proceeding  in  equity  to  enforce  the  security  produced  a  receiver  of 
the  roads  and  put  them  into  the  possession  of  receivers,  the  receivers  were  mere 
officers  of  the  court,  without  any  rights  whatever  of  their  own,  and  they  held 
the  property  under  the  direction  of  the  court,  by  the  title  of  and  for  whoever 
should  ultimately  be  entitled  to  it.  The  supreme  court  of  the  state  held  that 
the  defendant  was  entitled  to  it,  to  hold  until  the  profits  should  pay  the  rent, 
but,  under  the  then  existing  circumstances,  left  the  roads  in  the  hands  of  the 
receivers,  and  accorded  to  the  defendant  its  rights,  by  requiring  the  profits  to 
be  paid  upon  the  rent.  The  roads  were,  then,  the  roads  of  the  defendant, 
and  would  continue  to  be  so  until  the  rent  should  be  paid.  The  agreements  and 
transactions  which  resulted  in  the  compromise  decree  did  not  vary  the  title  and 
right  of  the  defendant  to  the  property.  By  the  express  terms  of  the  decree,  it 
was  provided,  clause  fourth :  "  That  rent  shall  be  paid  to  said  Vermont  &  Can- 
ada Railroad  Company,  upon  said  sums  of  $2,000,000,  chargeable  upon  the 
whole  property  and  income  of  said  roads,  as  a  first  lien  thereon,"  etc.  There 
was  no  conveyance  by  anybody  to  the  trustees  and  receivers.  They  were  there 
in  possession,  under  the  orders  of  the  court,  without  title  of  their  own,  and  were 
merely  left  there  without  title  of  their  own,  and  with  no  provision  for  them  to 
acquire  title.  The  ownership  was  that  of  the  defendant,  to  the  extent  of  its 
rent,  then  in  the  mortgagees  of  the  first  mortgage,  to  the  extent  of  the  mort- 
gage debt,  and  then  in  the  mortgagees  of  the  second  mortgage,  to  the  extent 
of  that  debt,  and  then  in  the  Vermont  Central  Railroad  Company.  The  ar- 
rangement, so  far  as  its  terms  were  concerned,  was  perpetual.  If  successful 
enough,  it  might  work  out  a  right  in  the  Central  Company  to  the  possession  of 
the  roads,  subject  to  the  lien  of  the  defendant,  by  paying  oflf  the  mortgage, 
after  satisfying  the  accruing  rent,  but  that  would  never  increase  the  rights  of 
the  trustees  and  receivers;  they  would  all  the  while  remain  in  possession  for 
others.  In  this  situation  they  were  claimed  to  be,  and  for  some  purposes  were 
held  to  be,  receivers  of  the  court.  Vermont  &  Canada  R.  Co.  v.  Vermont  Cen- 
tral R.  Co.,  46  Vt.,  792.  When  they  asked  for  an  order  to  sell  the  property  as 
receivers,  the  supreme  court  of  the  state  held  that  they  were  not  receivers, 
strictly,  but  rather  managing  agents.  Id.,  50  Vt.,  500.  It  is  no  part  of  the 
present  purpose  here  to  do  more  than  ascertain  whether,  under  the  laws  of  the 
state,  and  the  procedure,  as  expounded  by  the  courts  of  the  state,  the  roads 
were  the  roads  of  the  defendant  for  furnishing  and  equipment.  For  this 
purpose  it  is  not  necessary  that  they  should  belong  to  the  defendant  abso- 
lutely, to  every  intent  and  for  all  other  purposes,  but  is  enough  if  they  so  be- 
longed for   the  present   purposes  needing  the  furniture  and  equipment.     If 
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Agents,  there  must  be  a  principal,  and,  in  the  transactions  creating  the  agency, 
there  was  no  party  more  prominent  in  the  character  of  principal  than  the  de- 
fendant. If  receivers,  they  wanted  the  money  got  for  these  notes  for  the  im- 
provement of  the  defendant's  property  in  their  hands  as  receivers,  in  the  manner 
authorized  by  the  statute;  if  agents,  they  wanted  it  for  the  same  purposes  for 
the  property  in  their  hands  as  agents.  They  executed  the  notes  in  the  char- 
acter only  in  which  they  held  the  property,  and  not  as  individuals.  That  would 
only  bind  the  right  by  which  they  held  the  property,  which  was  all  subject  to 
the  defendant's  right,  except  so  far  as,  if  at  all,  they  represented  the  defendant. 
So  that,  until  the  defendant's  right  to  the  property  should  be  satisfied,  the  de- 
fendant was  the  sole  party,  in  reality,  to  the  notes,  and  the  sole  party  to  be 
benefited  by  the  consideration  of  the  notes.  Without  the  furniture  and  equip- 
ment of  the  roads,  the  trustees  could  earn  nothing  for  the  defendant.  Its  inter- 
est was  that  of  an  owner,  direct,  and  not  remote.  In  this  view  the  defendant 
became  liable  upon  the  notes,  as  guarantor,  to  any  one  to  whom  the  guaranty 
would  run,  and  who  would  be  entitled  to  sue  upon  it. 

This  guaranty  is  not,  in  terms,  negotiable.  By  it  the  defendant  guaranti^ 
the  payment  of  the  note,  principal  and  interest,  "  according  to  its  tenor."  The 
note  being  negotiable,  perhaps  these  words  draw  that  quality  into  the  guar- 
anty. If  they  do,  the  guaranty  would  seem  to  be  negotiable.  Story  on  Prom. 
Notes,  §  484.  If  not,  in  Partridge  v.  Davis,  20  Vt.,  499,  Davis,  J.,  seems  to 
have  thought  that  such  a  guaranty  would,  in  effect,  be  negotiable,  while  in 
Sandford  v.  Norton,  14  Vt.,  228,  and  Sylvester  v.  Downer,  20  Yt.,  355,  the  late 
Chief  Justice  Redfield  was  clearly  of  the  opinion  that,  like  ordinary  simple 
contracts,  such  guaranties  would  not  be  negotiable.  No  case  has  been  noticed 
in  which  this  precise  question  has  been  settled  by  the  decision  of  the  highest 
court  of  the  state  of  Vermont,  where  this  contract  was  made.  The  plaintiffs 
are  remote  holders,  and  had  no  transaction  directly  with  the  defendant,  and 
eannot  recover  upon  the  guaranty  itself,  unless  it  is  negotiable.  It  is  not^ 
however,  necessary  to  decide  upon  this  here,  unless  the  indorsement  or  protest 
is  defective,  for  the  amount  and  effect  of  the  recovery  would  be  the  same  upon 
the  indorsement  as  upon  the  guaranty. 

%  lSfl9.  If  the  pt'oper  steps  have  been  taken  to  charge  it^  a  railroad  company 
is  liable  upon  its  indorsement  of  notes  issued  hy  it  and  anotlier  company^  under 
u  special  act 

The  indorsement  was  filled  up  by  an  indorser  when  it  was  made;  therefore, 
it  is  not  capable  of  being  filled  up  b\'  an  implied  authority  to  write  what  would 
be  according  to  commercial  usage  and  the  presumed  intention  of  the  parties,  or 
of  being  altered  to  that,  as  would  have  been  the  case  if  the  indorsement  had 
been  in  blank  and  been  left  so,  or  had  been  wrongly  or  defectively  filled  up  by 
some  one  besides  the  defendant,  afterward.  It  is  what  the  defendant  made  it, 
and  all  that  was  made  or  authorized  in  that  behalf,  and  must  speak  for  itself. 
The  notes  were  payable  to  the  defendant  or  order;  the  defendant,  by  the  in- 
dorsements, ordered  the  contents  of  the  notes  to  be  paid  to  the  bearer.  The 
language  used  is  like  that  which  would  have  been  used  by  the  defendant  in 
drawing  a  bill  of  exchange  in  favor  of  the  bearer,  on  the  makers  of  these 
notes.  In  that  case  the  defendant  would  order  them  to  pay  the  sum  named 
in  the  bill  to  the  bearer.  In  this  case  the  defendant  orders  them  to  pay  the 
sums  named  in  the  notes  to  the  bearer.  In  each  case,  by  assuming  to  order 
the  money  to  be  paid,  the  party  undertakes  that  it  shall  be  paid,  if  due  dili- 
gence, according  to  the  law  merchant,  is  used.     This  indorsement  seems  to  be 
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ample  and  appropriate  for  the  purpose  of  laying  a  foundation  for  liability,  and 
not  to  be  unusual.  Story  on  Prom.  Notes,  §  138,  note.  Vincent  v,  Horlock, 
1  Camp.,  442,  and  the  language  of  Lord  Ellenborough  used  therein,  have  been 
referred  to  by  counsel  for  the  defendant,  as  showing  that  such  an  indorsement 
would  create  no  liability,  although  it  would  carry  the  title  to  the  note.  One 
Jacks  drew  the  bill  payable  to  his  own  order,  and  indorsed  it  in  blank  and  de- 
livered it  to  the  defendants.  One  of  the  defendants,  a  firm,  wrote  over  the 
signature  of  Jacks:  "Pay  the  contents  to  Vincent  &  Co.,"  without  signing  it 
at  all.  So  the  defendants'  names  were  not  on  the  bill  at  all.  The  point  was, 
whether  writing  those  words  over  the  name  of  Jacks  made  the  defendants  lia- 
ble as  indorsers.  As  to  that,  Lord  Ellenborough  did  say:  "We  see  these 
words,  *  Pay  the  contents  to  such  a  one^  written  over  a  blank  indorsement  every 
day,  without  any  thought  of  contracting  an  obligation;  and  no  obligation  is 
thereby  contracted."    That  all  would  agree  to. 

The  protest  itself  is  not  shown,  but  demand,  notices  and  protest  of  the  cou- 
pons, as  they  fell  due,  are  admitted.  The  indorsements  are  upon  the  notes  and 
not  upon  the  coupons.  The  only  question  about  this  is  whether  the  case  shows 
that  the  instruments  indorsed  are  the  ones  protested.  If  not,  the  liability  as 
indorser  may  not  be  fixed,  for  want  of  that  connection.  The  notes  ran  that 
interest  should  be  paid  on  presentation  of  the  coupons.  The  plaintiffs  held 
both  notes  and  coupons.  The  coupons  themselves  contain  promises  to  pay,  but 
there  is  no  reference  to  the  defendant  in  them.  The  notice  admitted,  which 
must  have  been  notice  to  the  defendant,  could  not  have  been  given  without 
production  of  the  notes  as  well  as  of  the  coupons.  So  the  admission,  in  con- 
nection with  the  circumstances,  is  taken  to  mean  that  the  notes  and  coupons 
were  presented  together,  and  payment  thereupon  was  refused,  and  that  protest 
was  made  for  that  non-payment,  whereby  the  liability  of  the  defendant  as 
indorser  became  well  fixed. 

§  1840.  Notes  issued  under  a  Vermont  statute  by  a  corporation  of  that  state^ 
payable  in  Massachusetts^  are  governed  by  the  law  of  the  former  state. 

These  notes  were  issued  in  sums  of  not  less  than  $100  each,  and  made  payable 
in  not  less  than  three  nor  more  than  twenty  years  from  the  date  of  issue,  and 
are  in  accordance  with  the  provisions  of  the  statute  in  all  respects,  except  that 
their  rate  of  interest  is  eight  per  cent.,  while  the  statute  recited  provides  for  a 
rate  not  exceeding  seven.  In  Vermont,  where  this  contract  was  made,  stipu- 
lating for,  or  taking  interest  at,  a  rate  greater  than  the  law  allows  does  not 
vitiate  the  obligation.  If  such  interest  is  not  paid,  it  may  be  recovered  for  at 
the  legal  rate ;  if  it  is  paid,  the  excess  may  be  recovered  back.  In  Massachu- 
setts, where  the  notes  were  payable,  no  rate  of  interest  was  unlawful.  If  the 
law  of  Massachusetts  is  to  govern,  this  feature  of  the  notes  cannot  affect  the 
right  of  recovery  at  all;  if  that  of  Vermont,  it  can  only  affect  the  rate  of  re- 
covery and  the  amount.  In  ordinary  cases,  where  there  is  no  limitation  upon  the 
power  to  enter  into  such  a  contract,  nor  anything  otherwise  to  affect  its  inherent 
validity,  interest  may  be  stipulated  for,  and  is  to  be  paid  according  to  the  law 
of  the  place  of  payment  or  performance.  2  Kent's  Comm.,  460,  note  c. ;  Story 
on  Prom.  Notes,  §  155;  Andrews  v.  Pond,  13  Pet,  05.  But  where  the  power  to 
enter  into  such  a  contract,  or  the  validity  of  it  when  entered  into,  depends 
upon  the  law  of  the  place  where  made,  or  the  contract  is  made  apparently 
with  special  reference  to  the  law  of  that  place  where  made,  that  law  governs. 
De  Wolf  V.  Johnson,  10  Wheat.,  367;  Andrews  v.  Pond,  13  Pet.,  65.  In 
Cheever  v.  Rutland  &  Burlington  R.  Co.,  not  reported,  the  notes  were  executed 
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in  Boston  and  payable  there,  but  were  made  by  a  railroad  corporation  of  Ver- 
mont, and  were  to  bear  interest  at  seven  per  cent.,  and,  on  their  face,  referred 
to  the  statute  before  recited,  as  authority  for  issuing  them  at  that  rate.  The 
legal  rate  in  Massachusetts  was,  at  that  time,  six  per  cent.,  and  the  defendants 
contended  that  the  law  there  should  govern,  and  that  only  six  per  cent,  could 
be  recovered.  The  supreme  court  of  Vermont  held  that  the  law  and  rate  of 
Vermont  must  govern.  Steele,  J.,  in  the  opinion  (Pamphlet,  p.  16),  said; 
"  The  situation  of  the  parties  and  of  the  subject  matter  of  the  contract  may 
conclusively  show  ^at  the  parties  contracted,  in  good  faith,  with  reference  to 
the  law  of  the  state  where  the  security  was  located,  and  fixed  upon  some  com- 
mercial center  as  the  place  of  payment,  merely  for  the  convenience  of  the 
holders  of  the  loan,  who,  in  such  cases,  are  often  widely  scattered  and  continu- 
ally changing."  In  Andrews  v.  Pond,  13  Pet.,  65,  78,  Chief  Justice  Taney  said: 
"  The  question  is  not  which  law  is  to  govern  in  executing  the  contract,  but 
which  is  to  decide  the  fate  of  a  security  taken  upon  an  usurious  agreement, 
which  neither  will  execute.  Unquestionably  it  must  be  the  law  of  the  state 
where  the  agreement  was  made  and  the  instrument  taken  to  secure  its  per- 
formance." 

These  notes,  on  their  face,  are  executed  by  trustees  and  managers,  as  such 
only,  and  refer  to  votes  of  stockholders  of  the  Vermont  Central  Railroad  Com- 
pany, and  of  the  Vermont  &  Canada  Railroad  Company,  Vermont  railroad 
corporations,  to  a  decree  of  the  court  of  chancery,  and  to  a  special  act  of  the 
legislature  of  Vermont,  as  authoritj^  for  their  issue.  The  indorsement  of  the 
defendant  was  made  expressly  by  virtue  of  a  vote  of  the  stockholders,  at  a 
meeting  duly  called.  The  whole  life  of  the  contracts,  as  well  of  that  shown 
by  the  indorsement  as  of  that  shown  by  the  note  itself,  not  only  in  fact  de- 
pended upon  the  law  of  Vermont,  but  was  upon  the  face  of  each  instrument 
shown  to  so  depend.  The  law  which  gave  the  authority  limited  the  rate  of 
interest  to  be  paid.  The  law  was  as  if  a  part  of  the  contract,  and  the  limita- 
tion was  inseparable  from  it,  and  would  follow  it  everywhere.  The  contract  of 
indorsement  is  separate  from  that  in  the  notes,  and  may  be  so  as  to  interest,  as 
well  as  in  respect  to  any  other  feature.  Slacum  v,  Pomery,  6  Cranch,  221;  2 
Kent's  Comm.,  460. 

This  action  is  upon  the  notes  themselves,  for  a  breach  of  the  contract  ex- 
pressed there,  to  pay  the  interest  on  the  notes,  on  presentation  of  the  coupons. 
It  is  not  exclusively  upon  the  coupons,  although  they  each  contain  an  express 
contract,  and  would  furnish  ground  for  an  action.  So,  the  action  is  wholly  for 
interest,  as  such,  and  the  plaintiffs  are  entitled  to  recover  for  the  interest  at  the 
rate  allowed  by  law,  and  not  more.  The  right  to  recover  stands  upon  the  same 
ground  precisely  as  the  right  to  recover  interest,  when  due,  upon  ordinary  con- 
tracts to  pay  interest  annually  or  semi-annually,  except  that  here  the  law  allows 
seven  per  cent.,  while  in  ordinary  contracts  it  allows  only  six. 

There  are  two  instalments  of  interest  on  fifty  notes  of  $1,000  each,  one  of 
which  was  due  July  1, 1876,  the  other  January  1,  1877.  On  each  the  defend- 
ant became  liable  to  pay  $1,750  at  those  respective  times.  Payment  was 
not  made.  There  was  no  agreement  to  pay  interest  on  those  sums  if  payment 
should  not  be  made.  The  statute  quoted  did  not  fix  a  rate  in  the  absence  of  a 
contract,  but  merely  permitted  a  valid  contract  to  be  made  up  to  that  rate.  As 
the  defendant  did  not  pay,  it  became  liable  for  interest  as  damages,  as  in  cases 
of  the  breach  of  ordinary  money  obligations,  from  the  time  when   payment 

should  have  been  made.     The  same  question  arose  in  Cheever  v.  Rutland  & 
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Burlington  K.  Co.,  before  mentioned,  upon  this  same  statute,  and  was  so  de- 
cided there.     Pamphlet,  p.  19. 

These  conclusions  make  it  unnecessary  to  decide  the  questions  so  fully  and 
ably  discussed  by  counsel,  as  to  whether  the  defendant  could  be  held,  under 
the  circumstances,  if  the  undertaking  had  been  without  the  scope  of  the  cor- 
porate powers  of  the  defendant.  As  great  pains  as  have  been  practicable,  and 
more  space  than  usual,  have  been  taken  with  this  cause,  as  well  on  account  of 
the  large  interests  otherwise  involved  in  these  questions,  as  of  the  just  rights  of 
the  parties  to  this  suit.  There  must  be  a  judgment  for  the  plaintiffs  for  the  two 
instalments  of  $1,Y50  each,  with  simple  interest  thereon,  in  all,  $4,033.75. 

GEBHARD  v.  CANADA  SOUTHERN  RAILWAY  COMPANY. 
(Circuit  Court  for  New  York:  17  Blatchford,  416-420.     1880.) 

Opinion  by  Wallace,  J. 

Statement  of  Facts. —  The  plaintiff  sues  upon  certain  obligations  executed 
and  issued  by  the  defendant,  representing  instalments  of  interest  due  and  un- 
paid upon  the  defendant's  issue  of  first  mortgage  bonds.  The  case,  for  con- 
venience, may  be  considered  as  though  the  action  were  brought  to  recover 
several  instalments  of  interest  due  on  the  1st  day  of  January,  1877,  upon  the 
first  mortgage  bonds  of  the  defendant.  These  bonds  were  executed  and  issued 
in  Canada,  but,  by  their  terms,  were  payable  at  the  city  of  New  York.  The 
defendant  is  a  Canadian  corporation,  and  insists,  in  defense,  that  it  is  discharged 
from  payment  of  these  bonds  by  virtue  of  an  act  of  the  parliament  of  the 
dominion  of  Canada,  passed  in  April,  1878,  whereby  the  defendant  was  author- 
ized to  issue  new  bonds,  payable  in  thirty  years,  in  substitution  of  its  first  mort- 
gage bonds,  and  bearing  a  lower  rate  of  interest.  This  act  declares  that  the 
assent  of  the  holders  of  the  first  mortgage  bonds  shall  be  deemed  to  have  been 
given  to  the  substitution  of  the  new  bonds.  The  plaintiff,  in  fact,  never  as- 
sented to  the  substitution  of  the  new  bonds  in  the  place  of  the  first  bonds.  On 
first  impression,  the  defense  seems  an  extraordinary  one.  It  rests  upon  the 
theory  that  the  original  bonds,  having  been  issued  in  Canada,  are  contracts 
controlled,  as  respects  the  obligation  and  its  discharge,  by  the  law  of  Canada, 
and  that  the  Canadian  parliament,  in  the  exercise  of  its  unlimited  powers,  has 
discharged  or  modified  the  obligation  of  the  contract,  and  that,  even  though 
this  be  an  arbitrary  or  unjust  act,  it  is  conclusive  upon  the  rights  of  the  parties. 

§  1841.  Bonds  issued  in  Caiiada^  payable  in  New  Yorh^  are  governed  by  the 
laws  of  New  York^  tlie  place  of  the  yerformance  of  the  contract. 

Several  general  propositions,  applicable  to  the  case,  are  elementary.  The 
law  of  the  place  of  the  contract  determines  the  nature,  the  obligation  and  in- 
terpretation of  the  contract.  But  when  the  contract  is  to  be  performed  in  a 
different  place  from  that  in  which  it  is  made,  the  law  of  the  place  of  perform- 
ance, in  conformity  to  the  presumed  intention  of  the  parties,  determines  the 
nature,  obligation  and  interpretation  of  the  contract.  A  defense  or  discharge, 
good  by  the  law  of  the  place  of  the  contract,  is  good  \vherever  the  contract  is 
sought  to  be  enforced ;  but  when  the  place  of  performance  is  not  the  place 
where  the  contract  was  made,  the  defense  or  discharge  is  valid  or  invalid  ac- 
cording to  the  law  of  the  place  of  performance.  The  doctrine,  that  a  defense 
or  discharge  good  by  the  law  of  the  place  of  the  contract  is  good  everywhere, 
is  subject  to  several  qualifications,  one  of  which  is,  that  a  discharge  or  defense 
must  not  be  of  such  character  that  it  would  conflict  with  the  duty  of  the  state 

925 


§  1842.  BONDS  —  CORPORATE  SBCURITIES. 

where  it  is  sought  to  be  enforced,  towards  its  own  citizens,  to  recognize  it.  The 
laws  of  a  state  have  no  extraterritorial  vigor,  and  are  enforced  by  other  states 
only  upon  considerations  of  comity,  and  these  always  yield  to  those  higher 
considerations  which  demand  of  every  state  the  protection  of  its  own  citizens 
against  the  unwarrantable  acts  of  a  foreign  sovereignty.  These  familiar  gen- 
eral propositions  require  no  citation  from  the  authorities  to  support  them. 
Applying  them  here,  the  defense  cannot  succeed. 

§  1842.  A  Canadian  law  impairing  the  alligation  of  contracts  will  not  be 
acted  upon  or  respected  hy  the  courts  of  the  United  States. 

The  plaintiff  sues  upon  a  contract  which  was  made  in  Canada,  but  was  to  be 
performed  in  the  state  of  New  York,  the  place  of  payment  being  the  place  of 
performance;  and  a  discharge  of  the  obligation,  which  derives  its  vitality  solely 
from  the  authority  of  a  foreign  sovereignty,  is  of  no  more  effect  than  would  be 
the  case  if  New  York  were  the  place  where  the  contract  was  made.  One  of 
the  most  common  instances,  in  illustration  of  the  rule,  is  where  the  defense  of 
usury  is  interposed,  in  an  action  brought  here  upon  an  obligation  made  in  a 
foreign  state,  and  bearing  a  higher  rate  of  interest  than  is  permitted  by  the 
laws  of  that  state.  "When  the  obligation  is  paj'able  here,  the  cases  all  agree 
that  the  usury  laws  of  the  foreign  state  have  no  application.  Another  class  of 
cases,  more  analogous  to  the  present,  because  they  involve  the  effect  of  an  ex 
jf>ost  facto  discharge  of  the  obligation,  is  where  a  discharge  in  bankruptcy  has 
been  obtained  under  the  laws  of  the  state  where  the  contract  was  made.  Such 
a  discharge  is  not  a  defense  when  the  place  of  performance  of  the  obligation  is 
in  a  different  state.  The  question  has  frequently  been  considered  by  the 
supreme  court  of  the  United  States,  and,  although  generally  discussed  in  con- 
nection with  constitutional  questions,  it  has  been  ruled,  with  the  concurrence 
of  all  the  judges,  that,  irrespective  of  other  considerations,  the  discbarge  is  in- 
operative, when  obtained  in  a  different  state  from  that  where  the  debt  was 
payable,  because  the  contract  and  its  obligation  cannot  be  affected  by  the  legis- 
lation of  other  states.  See  opinions  of  Grier,  Daniel,  and  Woodbury,  JJ.,  in 
Cook  V.  Moffat,  5  How.,  295. 

The  decision  of  the  present  case  may  properly  rest  upon  this  ground  alone; 
but,  if  the  obligations  in  suit  were  Canadian  contracts,  the  defense  would  be 
untenable.  The  act  of  the  Canadian  parliament  is  an  attempt  to  impair  and 
destroy  the  obligation  of  a  contract.  Undoubtedly,  it  was  supposed,  in  view 
of  the  financial  embarrassments  of  the  defendant,  that  the  new  obligations, 
authorized  by  the  act,  would  be  acceptable  to  the  holders  of  the  original  bonds, 
and  would  be  of  equal,  if  not  of  greater,  value.  But  the  plaintiff  was  entitled 
to  the  money  due  by  the  terms  of  his  bonds,  and  any  legislative  act  which  at- 
tempts to  deprive  him  of  it,  by  compelling  him  to  accept  something  different, 
violates  fundamental  principles  of  justice,  and  is,  in  effect,  an  arbitrary  confis- 
cation of  the  plaintiff's  property.  Although,  by  the  theory  of  the  British  con- 
stitution, parliament  is  omnipotent,  the  jurists  and  statesmen  of  England  have 
denied  its  right  to  transcend  the  boundaries  which  confine  the  discretion  of 
parliament  within  the  ancient  landmarks.  When  it  was  proposed  by  act  of 
parliament,  to  impair  vested  property  rights,  by  remodeling  the  charter  of  the 
East  India  Company,  in  17S3,  the  attempt  was  denounced  by  Lord  Thu^lo^\' 
and  Mr.  Pitt,  "  as  a  total  subversion  of  the  law  and  constitution  of  the  country;" 
and  some  of  the  greatest  jurists  and  judges  of  England  have  declared  that  an 
act  of  parliament  against  common  right  and  natural  equity  is  void.  Angell  & 
Ames  on  Corp.,  §  767.    In  our  own  country  wo  regard  such  acts  as  so  subver- 
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sive  of  natural  rights  as  not  to  be  within  the  authority  delegated  to  the  legis- 
lative department  of  the  government.  It  is  sometimes  supposed,  that,  because 
the  constitution  of  the  United  States  prohibits  the  states  from  passing  such 
laws,  and  is  silent  as  to  the  United  States,  the  authority  to  pass  them  resides 
in  congress,  by  implication.  This  is  an  erroneous  assumption.  As  is  said  by 
Nelson,  J.,  in  The  People  v.  Morris,  13  Wend.,  328 :  "  It  is  now  considered  a 
universal  and  fundamental  proposition,  in  every  well  regulated  and  properly 
administered  government,  whether  embodied  in  a  constitutional  form  or  not, 
that  private  property  cannot  be  taken  for  strictly  private  purposes  at  all,  nor 
for  public  without  a  just  compensation ;  and  that  the  obligation  of  contracts- 
cannot  be  abrogated  or  essentially  impaired.  These  and  other  vested  rights  of 
the  citizen  are  held  sacred  and  inviolable,  even  against  the  plenitude  of  power 
of  the  legislative  department."  The  same  views  are  expressed  by  the  learned 
author  of  Cooley,  Const.  Limitations,  p.  176,  as  follows :  "  However  proper  and 
prudent  it  may  be  expressly  to  prohibit  those  things  which  are  not  understood 
to  be  within  the  proper  attributes  of  legislative  power,  such  prohibition  can 
never  be  regarded  as  essential,  when  the  extent  of  the  power  apportioned  ta 
the  legislative  department  is  found,  upon  examination,  not  to  be  broad  enough 
to  cover  the  obnoxious  authority.  The  absence  of  such  prohibition  cannot,  by 
implication,  confer  power."  A  contract  is  property.  To  destroy  it  partially  is- 
to  take  it,  and  to  do  this  by  arbitrary  legislative  acEion  is  to  do  it  without  due 
process  of  law.     Sinking  Fund  Cases,  99  U.  S.,  746,  747. 

If  any  of  our  own  states  had  passed  such  an  act  as  the  one  under  considera- 
tion, it  would  have  been  the  duty  of  the  courts  of  that  state  to  treat  it  as  an 
unlawful  exercise  of  power;  and,  certainly,  it  cannot  be  expected  that  this 
court  will  tolerate  legislation  by  a  foreign  state,  which  it  would  not  sanction 
if  passed  here,  and  which,  if  allowed  to  operate,  would  seriously  prejudice 
the  rights  of  a  citizen  of  this  state.  Comity  can  ask  no  recognition  of  such 
unjust  foreign  legislation ;  and  the  case  falls  under  the  qualification  of  the  gen* 
eral  rule,  which  prescribes  that,  when  the  foreign  law  is  repugnant  to  the  fun- 
damental principles  of  the  lex  fori^  it  will  be  ignored.  Judgment  is  ordered  for 
the  plaintiff. 

BRANCH  V.  MACON  &  BRUNSWICK  RAILROAD  COMPANY, 
(arcuit  Court  for  Georgia:  2  Woods,  385-890.     1875.) 

State^ient  of  Facts. —  The  state  of  Georgia  indorsed  the  bonds  of  the 
Macon  &  Brunswick  Haiiroad  Company,  upon  condition  that  such  indorsement 
should  vest  in  the  state  all  the  property  purchased  with  the  proceeds  of  the  bonds 
so  indorsed,  and  that  the  state  should  have  a  first  lien  thereon.  Default  in  the 
payment  of  interest  was  made,  and  the  governor  took  possession  of  the  road. 
There  was  a  second  series  of  bonds  issued  by  the  company,  also  indorsed  by 
the  state,  but  the  legislature  declared  the  indorsement  of  this  issue  unconstitu- 
tional, null  and  void,  and  directed  a  sale  to  be  made  of  the  property  under  the 
first  issue.  A  holder  of  the  bonds  of  the  second  issue  filed  this  bill  to  enjoin 
the  sale  and  have  a  receiver  appointed.  Further  facts  appear  in  the  opinion  of 
the  court. 

Opinion  by  Bradley,  J. 

The  complainant  has  filed  the  present  bill,  in  which  he  prays  for  an  injunc- 
tion to  prevent  the  said  sale,  and  the  appointment  of  a  receiver  to  take  posses- 
sion of  and  sell  the  said  road  and  property,  under  the  direction  of  this  court. 
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§  1843.  A  creditor  can  require  the  application  to  the  paymefit  of  his  debt  of  a 
security  given  hy  way  of  indemnity  to  the  surety  of  his  debtor. 

The  ground  of  the  application  is  the  apprehension  that,  in  accordance  with  the 
legislative  resolution  of  March  6,  1875,  the  second  issue  of  bonds  is  to  be  repu- 
diated, and  that  no  part  of  the  proceeds  of  said  railroad  will  be  appropriated 
to  the  sale  of  his  bonds.  The  ground  on  which  the  complainant  claims  a  right 
to  have  the  railroad  and  other  property  of  the  company  seized  and  applied  to 
the  payment,  as  well  of  the  second  issue  of  bonds  as  of  the  first,  is  the  well 
known  principle  of  equity,  that  a  security  given  by  way  of  indemnity  to  a 
surety  may  be  reached  and  applied  directly  to  the  payment  of  the  debt,  and  the 
surety  cannot  prevent  such  application. 

§  1844.  This  court  has  no  power  to  take  property  out  of  the  possession  of  a 
state  at  the  instance  of  a  party  who  admits  tluU  the  stale  has  come  rightfully  into 
possession. 

In  other  words,  that  the  creditora  will,  in  equity,  be  subrogated  to  the  rights 
of  the  surety  in  reference  to  the  security  by  which  the  debtor  has  indemnified 
him.  The  great  diflSculty  in  this  case  arises  from  the  fact  that  the  surety  is  the 
state  of  Georgia,  and  that  the  said  state  is,  by  its  agents  and  officers,  in  posses- 
sion of  the  property  given  by  way  of  indemnity.  In  order  to  effect  the  objects 
of  this  bill,  the  state  must  not  only  be  displaced  and  the  bondholders  subro- 
gated in  its  stead  in  reference  to  the  property  in  question,  but  the  courts  must 
dispossess  the  state  of  the  actual  possession  of  that  property.  Of  course  this 
court  has  only  coordinate  jurisdiction  with  the  state  courts  in  this  matter,  and 
can  only  do  what  the  state  courts  themselves  could  do  in  the  exercise  of  general 
equity  jurisdiction.  The  supreme  court  of  this  state  has  recently  held,  in  the 
case  of  Printup  v.  Cherokee  R.  Co.,  45  Ga.,  365,  that  the  courts  of  this  state 
have  no  power  to  take  a  railroad  out  of  the  possession  of  the  state.  As  the 
question  is  one  of  general  consideration,  not  depending  upon  any  special  statu- 
tory law  of  the  state  of  Georgia,  this  court,  as  a  court  of  equal  and  co-ordinate 
jurisdiction,  would  not  feel  absolutely  bound  by  that  decision,  but  would  only 
give  it  such  regard  as  the  respect  due  to  the  learned  court  which  made  it  would 
properly  require.  We  are  of  opinion,  however,  that  the  decision  has  many  con- 
siderations of  weight  in  its  favor.  While  it  is  true  that  in  the  case  of  Osborn 
V.  United  States  Bank,  9  Wheat.,  738,  and  Davis  v.  Gray,  16  Wall.,  232,  the 
supreme  court  of  the  United  States  sustained  suits  against  state  officers  for  the 
recovery  or  protection  of  property  belonging  to  the  complainants  or  their 
trustees,  in  which  the  state  had  no  interest  or  right,  and  the  pretensions  of 
the  agents,  in  behalf  of  the  states,  were  unconstitutional  and  void,  we  think  no 
case  can  be  found  in  which  any  court  has  assumed  jurisdiction  to  interfere  with 
property  in  the  possession  of  the  state,  and  admitted  to  have  come  rightfully 
into  its  possession.  In  this  case,  the  railroad  in  question  is  as  much  in  posses- 
sion of  the  state  itself  as  is  the  state  house,  or  any  other  property  belonging  to 
it.  And  then  the  title,  by  which  the  complainants  seek  to  have  this  court  take 
possession  of  the  property  and  wrest  it  out  of  the  hands  of  the  state,  is  one 
which  admits  the  title  of  the  state,  and  is,  in  truth,  none  other  than  that  of  the 
state  itself,  to  which  the  complainant  seeks  to  be  subrogated. 

§  1845.  This  court  cannot  act  on  property  in  the  possession  of  the  state  unless 
the  state  he  a  party  to  the  suit^  and  the  state  cannot  he  made  a  party,  (a) 

The  court  is  asked  to  make  a  decree,  operating  directly  upon  the  rights  of  the 

(a)  A  statutory  mortgage  on  the  property  of  a  railroad  company  in  Georgia  was  made  to  indemnify  the  strte 
on  its  indorsement  on  the  bonds  of  the  company;  this  did  not  operate  to  make  the  state  a  trustee  for  the  bolJeis 
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state,  and  transferring  tbem  to  the  complainant  and  the  other  bondholders.  It 
is  not  merely  the  possession  of  its  agents,  but  the  actual  right  and  title  of  the 
state  itself,  which  are  sought  to  be  affected  and  transferred.  "We  think  this 
cannot  be  done  without  making  the  state  a  party  to  the  suit,  which  cannot  be 
done.  The  state  has  provided  a  security  for  its  own  indemnity,  to  be  managed 
in  its  own  way,  by  its  own  officers  and  agents.  Can  such  a  security  be  taken 
out  of  its  hands,  at  the  instance  of  the  creditors  ultimately  to  be  benefited? 
Can  the  state  be  charged  as  trustee  for  those  creditors,  and  compelled  to  give 
up  the  trust  fund,  by  a  court  which  has  no  jurisdiction  over  it?  It  seems  to  us 
that  the  difficulties  of  the  case  are  insurmountable.  Again,  the  state  evidently 
intends  to  question  the  validity  of  the  bonds  of  the  second  issue,  and  if  liable 
only  for  the  first  issue,  is  interested  in  having  the  indemnity  fund  applied  to  the 
satisfaction  of  that  issue.  To  sustain  the  complainant^s  case,  the  court  would 
be  compelled  to  decide  upon  the  state's  liability  on  its  guaranty  of  the  second 
issue  of  bonds,  without  having  it  as  a  party  before  it,  and  if  satisfied  of  such 
liability,  would  have  to  decide  to  that  effect,  because  the  complainant  and  his 
co-bondholders  have  no  claim  against  the  railroad  except  through  the  equities 
arising  from  a  valid  guaranty  of  their  bonds  by  the  state.  The  court  is  called 
upon,  therefore,  to  adjudicate  directly  upon  the  state's  liability  on  the  guaranty, 
without  having  any  jurisdiction  over  it,  as  a  party,  and  having  decided  in  favor 
of  that  liability,  it  is  then  called  upon  to  dispose  of  the  fund  which  the  state 
has  taken  for  its  indemnity.  The  case,  therefore,  involves  a  direct  adjudication 
of  the  rights  and  liabilities  of  the  state,  and  an  ultimate  execution  of  property 
in  its  possession,  the  state  at  the  same  time  denying  its  liability  and  insisting 
upon  its  right  to  maintain  its  lawfully  acquired  possession.  It  seems  to  us  that 
this  is  asking  the  court  to  go  further  than  any  court  has  ever  yet  gone,  except 
where  legislation  has  been  adopted  authorizing  the  state  to  be  sued  in  the  same 
manner  as  a  private  party.  At  all  events  the  right  of  the  complainant  is,  to  our 
view,  so  doubtful  that  we  do  not  feel  authorized  to  exercise  the  extraordinary 
powers  of  this  court  sought  to  be  put  into  operation.  Without  attempting,  there- 
fore, to  point  out  to  the  complainant  what  other  remedy  he  has,  except  to  rely 
upon  the  good  faith  of  the  state  of  Georgia,  we  feel  compelled  to  deny  the 
motion  for  an  injunction  and  the  appointment  of  a  receiver. 

Ebseinb,  D.  J.,  concurred. 

STEVENS  V.  LOUISVILLE  A  NASHVILLE  RAILROAD  COMPANY. 
(Circuit  Court  for  Tennessee:  2  Flippin,  715-784.    1880.) 

Opinion  by  WrrHEY,  J. 

Statement  of  Facts. —  These  are  suits  in  equity  pending  in  the  circuit  courts 
of  the  United  States  for  the  districts  of  Tennessee,  brought  by  complainants  on 
behalf  of  holders  of  internal  improvement  bonds  of  the  state  of  Tennessee 
against  various  railroad  companies  to  whom  the  bonds  were  issued,  to  aid  in 
the  construction  of  their  several  lines  of  railroads,  and  against  all  other  persons 
interested.    They  were  argued  together  in  April  and  May  last  at  Nashville. 

The  object  of  the  suits  is  to  have  a  lien  in  favor  of  th^  bondholders  declared 

and  established  upon  the  railroads  of  the  several  defendant  companies,  and  a 

'  .■■■■-  ■      ■     ■  — _ — _ 

of  the  bonds  which  It  had  Indorsed,  when  it  afterwards  came  into  the  possession  of  the  property  by  foreclosure  of 
the  mortgage.  In  such  a  case  a  bill  by  the  bondholders  against  the  officers  of  the  state,  to  subject  the  property 
to  the  payment  of  their  bonds,  is  in  effect  a  suit  against  the  state,  and  cannot  be  maintained,  Cunningham  v. 
llacon  &  Brunswick  R.  Co.,*  8  Woods,  US. 
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receiver  appointed  for  the  collection  of  the  accrued  and  accruing  interest,  the 
interest  having  been  in  default  since  July  1,  1875.  The  principal  is  not  due. 
The  plaintiffs'  contention  is,  briefly,  that  the  acts  passed  by  the  legislature  of 
the  state  of  Tennessee  in  1852,  to  grant  aid  to  the  railroad  companies  by  a  loan 
to  them  of  the  bonds  of  the  state,  imposed  a  lien  upon  the  railroads,  as  security 
to  the  holder  of  the  bonds  and  to  the  state  —  payment  to  the  holder  would 
operate  as  indemnity  to  the  state.  Inasmuch  as  the  state  and  the  companies 
are  in  default  in  the  payment  of  the  interest  since  July,  1875,  the  bondholders 
by  these  suits  seek  to  have  a  lien  in  their  favor  established  upon  the  roads. 

The  general  assembly  of  the  state  of  Tennessee  passed,  February  11, 1852,  an 
act  known  as  the  "Internal  Improvement  Act  of  the  state  of  Tennessee,"  ex- 
tending aid  to  railroad  companies  by  a  loan  of  state  bonds,  the  proceeds  to  be 
used  in  ironing  and  equipping  the  roads.  Prior  to  the  time  of  passing  the  act, 
there  had  been  issued  state  bonds  for  various  purposes,  of  which  above  three 
and  a  half  million  dollars  were  outstanding.  The  state  of  Tennessee  was  now 
in  good  credit ;  her  six  per  cent,  bonds  brought  a  premium  in  the  money  mar- 
kets of  the  wprld,  as  did  also,  subsequently,  her  bonds  issued  to  the  defendant 
railroad  companies  under  the  act  in  question,  and  acts  amendatory  thereof, 
which  bonds  are  the  subject  of  controversy  in  these  suits.  The  scheme  of  in- 
ternal improvement  now  adopted  was  to  issue  to  each  company  six  per  cent, 
bonds  to  the  amount  of  $8,000  a  mile  in  instalments  —  afterwards  extended  to 
$10,000, —  the  first  when  a  section  of  thirty^  miles  of  road  was  completed  ready 
for  the  ties,  and  the  subsequent  instalments  upon  completion  of  each  additional 
section  of  twenty  miles  —  afterwards  changed  to  ten  miles.  The  bonds  are 
transferable  by  delivery,  run  not  less  than  thirty  nor  more  than  forty  years 
from  the  respective  dates  of  issue.  The  interest  matures  semi-annually,  and, 
with  the  principal,  is  payable  in  New  York.  They  were  paid  to  the  railroad 
company  and  sold  in  open  market  without  indorsement  or  guaranty.  The 
state  was  invested  by  the  terms  of  the  statute  with  a  lien  upon  each  section  of 
the  company's  road  as  soon  as  the  bonds  of  that  section  were  issued,  and  upon 
final  completion  of  the  road  such  lien  was  to  attach  to  the  entire  road  and  its 
equipments.  The  company  was  to  be  incapable  of  creating  any  lien  conflicting 
with  that  in  favor  of  the  state.  The  amount  of  the  lien  claimed  by  complain- 
ants in  behalf  of  such  bondholders  upon  all  the  railroads  is  about  fifteen  million 
dollars.  The  litigation,  however,  affects  the  holders  of  between  thirty  and 
thirty-five  million  dollars  of  other  mortgage  bonds,  secured  upon  these  roads 
and  issu^ed  under  authority  of  the  general  assembly  conferred  in  1869-70  to  en- 
able the  aided  companies  to  repay  to  the  state  the  bonds  loaned  to  them.  The 
holders  of  the  last  mentioned  bonds  claim  to  have  a  first  lien  upon  the  roads, 
and  appear  in  these  suits,  with  the  defendant  companies,  to  contest  the  hen 
claimed  by  complainants  and  their  associate  bondholders. 

The  interest  of  the  state  debt  was  in  default  from  July,  1861,  to  1866,  during 
the  civil  war,  when  the  price  of  her  bonds  had  depreciated  in  value  to  less  than 
fifty  per  cent,  of  their  face.  The  storm  of  war  left  the  railroads  of  the  state 
without  money,  credit  or  rolling  stock,  and  their  roads  and  bridges  going  to 
decay.  The  first  legislature  of  Tennessee,  after  the  storm  had  passed,  assem- 
bled in  1865,  when  the  state  and  the  railroad  companies  were  alike  in  a  condi- 
tion of  bankruptcy.  Provision  was  now  made  by  the  state  to  fund  all  her 
overdue  bonds  and  interest  coupons  outstanding  into  new  bonds.  In  1866  and 
1867  the  state  issued  additional  bonds  to  some  of  these  railroad  companies  to 
aid  them  to  build  bridges  and  repair  their  roads,  the  state  reserving  a  lien  and 
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imposing  terms  and  conditions  like  those  in  the  aot  of  1852,  but  somewhat 
modified. 

In  1869~Y0  none  of  the  principal  of  the  railroad  aid  bonds  issued  under  the 
acts  of  1852  or  acts  amendatory  thereof  had  matured,  but  now  the  general 
assembly  of  the  state,  to  enable  the  respective  companies  to  repay  any  part  of 
the  principal  of  their  indebtedness  for  .bonds  loaned  to  them,  passed  an  act  per- 
mitting payment  in  any  of  the  outstanding  bonds  of  the  state. 

To  obtain  money  to  purchase  state  bonds  for  surrender,  they  were  severally 
authorized  to  issue  mortgage  bonds  upon  their  respective  roads  and  equipments 
corresponding  in  denomination  with  the  state  aid  bonds,  and  deposit  them  with 
the  comptroller  of  the  state,  to  be  by  him  delivered  to  the  company  or  its  agents 
whenever  and  as  Tennessee  state  bonds  were  by  the  company  surrendered  and 
canceled.  These  mortgage  bonds  were  by  law  declared  to  be  a  first  lien  on  the 
road  and  equipments  of  the  company  issuing  them,  and  as  evidence  to  the  pur- 
chaser the  comptroller  was  required  to,  and  did,  certify  upon  each  bond  that  it 
was  "  secured  by  first  mortgage." 

Many  of  the  companies  availed  themselves  of  this  legislation,  and  under  its 
sanction  and  authority  an  aggregate  of  between  thirty  and  forty  million  dollars 
of  such  mortgage  bonds  were  by  the  companies  issued  and  sold,  and  are  now 
outstanding.  Other  railroad  companies  did  not  avail  themselves  of  the  pro- 
visions of  the  law  of  1869-70.  They  continued  to  be  in  default  as  to  the  pa}'- 
ment  of  interest  and  as  to  payment  annually  into  the  sinking  fund  required  by 
statute.  Proceedings  by  the  state  were  therefore  commenced  in  the  state  court 
of  chancery,  and  decrees  of  foreclosure  and  sale  obtained.  At  the  sale  the 
state  was  purchaser.  These  foreclosed  roads  were  subsequently  sold  by  the 
state  and  new  companies  organized.  Payment  by  the  purchaser  was  made  to 
the  state  in  any  outstanding  Tennessee  state  bonds  at  their  face  value,  and  the 
purchaser  was  invested  with  all  the  right  and  title  of  the  state. 

The  state,  as  before  stated,  had  funded  her  overdue  bonds  and  interest 
coupons  into  a  new  bond  under  the  law  of  1865,  and  in  February,  1870,  another 
act  was  passed  to  again  fund  unpaid  interest  that  had  accrued  on  the  public 
debt,  together  with  the  floating  debt  of  the  state,  and  all  that  might  become 
due  up  to  1874.  Holders  of  Tennessee  bonds,  including  holders  of  internal  im- 
provement bonds  issued  to  railroad  companies,  generally  accepted  the  provis- 
ions thus  made  for  retiring  overdue  interest  coupons,  as  they  had  done  under 
the  act  of  1865.  The  state  of  Tennessee,  however,  again  defaulted  in  her 
interest  January  1, 1875,  and  subsequently  openly  repudiated  her  bonded  debt, 
for  the  payment  of  which  the  faith  and  credit  of  the  state  were  solemnly 
pledged. 

The  internal  improvement  act  of  February  11, 1852,  will  alone  be  referred 
to,  as  it  contains  all  the  provisions  necessary  to  be  considered.  The  lien  is  de- 
clared by  the  third  section,  which  is  as  follows:  "  That  so  soon  as  the  bonds  of 
the  state  shall  have  been  issued  for  the  first  section  of  the  road  as  aforesaid, 
they  shall  constitute  a  lien  upon  said  section  so  prepared  as  aforesaid,  including 
the  road-bed,  right  of  way,  grading,  bridges  and  masonry,  upon  all  the  stock  sub- 
scribed for  in  said  company,  and  upon  said  iron  rails,  chairs,  spikes  and  equip- 
ments, when  purchased  and  delivered,  and  the  state  of  Tennessee,  upon  the 
issuance  of  said  bonds,  and  by  virtue  of  the  same,  shall  be  invested  with  the 
said  lien  or  mortgage  without  a  deed  from  the  company,  for  the  payment  by 
said  company  of  said  bonds,  with  the  interest  thereon  as  the'same  becomes  due." 

The  requirement,  by  section  5,  as  to  the  payment  of  interest,  is  that  fifteen 
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days  before  it  falls  due  the  company  shall  deposit  in  the  Bank  of  Tennessee—- 
the  state's  fiscal  agent — "an  amount  sufficient  to  pay  such  interest,  including 
exchange  and  necessary  commissions,  or  satisfactory  evidence  that  said  interest 
has  been  paid  or  provided  for;  and  if  said  company  fail  to  deposit  said  interest 
as  aforesaid  or  furnish  the  evidence  as  aforesaid,  it  shall  be  the  duty  of  the 
comptroller  to  report  that  fact  to  the  governor,"  who  is  immediately  to  put  the 
road  into  the  hands  of  a  receiver  to  operate  it  in  behalf  of  the  state  until 
the  default  is  made  good  and  then  to  surrender  the  road  to  the  company.  B}*^ 
this  section  "  the  comptroller  is  authorized,  and  it  is  made  his  duty,  upon  his 
warrant,  to  draw  from  the  treasury  any  sum  of  money  necessary  to  meet  the 
interest  on  such  bonds  as  may  not  be  provided  for  by  the  company,  as  provided 
for  in  this  act,  and  the  comptroller  shall  report  thereof  to  the  general  assembly 
from  time  to  time." 

The  requirement  as  to  the  payment  by  the  company  of  the  principal  of  the 
bonds  by  section  7  is,  "  That  at  the  end  of  five  years  after  the  completion  of 
said  road  said  company  shall  set  apart  one  per  centum  per  annum  upon  the 
amount  of  bonds  issued  to  the  company,  and  shall  use  the  same  in  the  purchase 
of  bonds  of  the  state  of  Tennessee,  which  bonds  the  company  shall  pay  into 
the  treasury  of  the  state  after  assigning  them  to  the  governor,  and  for  which 
the  governor  shall  give  said  company  a  receipt,  and  as  between  the  state  and 
said  company  the  bonds  so  paid  in  shall  be  a  credit  on  the  bonds  issued  to  the 
company.  And  bonds  so  paid  in  and  the  interest  accruing  thereon,  from  time 
to  time,  shall  be  held  and  used  by  the  state  as  a  sinking  fund  for  the  payment 
of  the  bonds  issued  to  the  company,  and  should  said  company  repurchase  any 
of  the  bonds  issued  to  it  under  the  provisions  of  this  act,  they  shall  be  credited 
as  aforesaid  and  canceled.  And  should  said  company  fail  to  comply  with  the 
provisions  of  this  section  it  shall  be  proceeded  against  as  provided  in  the  fifth 
section  of  this  act,"  viz.,  as  in  case  of  failure  to  meet  instalments  of  interest 
It  will  be  noticed  that,  as  these  bonds  were  to  be  issued  in  instalments  at  differ- 
ent periods,  they  would  therefore  fall  due  at  different  times. 

The  sixth  section  provides  "  that  if  said  company  shall  fail  or  refuse  to  pay 
any  of  said  bonds  when  they  fall  due  it  shall  be  the  duty  of  the  governor  to 
notify  the  attorney-general  of  the  district  in  which  is  situate<l  the  place  of  busi- 
ness of  said  company  of  the  fact,  and  thereupon  said  attorney-general  shall 
forthwith  file  a  bill  against  said  company  in  the  name  of  the  state  of  Tennessee 
in  the  chancery  or  circuit  court  of  the  county  in  which  is  situated  said  place  of 
business,  setting  forth  the  facts,  and  thereupon  said  court  shall  make  all  such 
orders  and  decrees  in  said  cause  as  may  be  deemed  necessary  by  the  court  to 
receive  the  payment  of  said  bonds  with  the  interest  thereon  and  to  indemnify 
the  state  of  Tennessee  against  any  loss  on  account  of  the  issuance  of  said  bonds, 
by  ordering  the  said  railroad  to  be  placed  in  the  hands  of  a  receiver,  ordering 
the  sale  of  said  road  and  all  the  property  and  assets  attached  thereto  or  belong- 
ing to  said  company,  or  in  such  other  manner  as  the  court  may  deem  best  for 
the  interest  of  the  state." 

By  section  12  "The  state  of  Tennessee  expressly  reserves  the  right  to  enact 
by  the  legislature  thereof,  hereafter,  all  such  laws  as  may  be  deemed  necessary 
to  protect  the  interest  of  the  state  and  to  secure  the  state  against  any  loss  in 
consequence  of  the  issuance  of  bonds  under  the  provisions  of  this  act,  but  in 
such  manner  as  not  to  impair  the  vested  rights  of  the  stockholders  of  the  com- 
panies." 

Complainants  contend  that  the  statutory  lien  is  to  be  regarded  as  an  instra- 
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ment  of  security  taken  for  the  benefit  of  the  bondholders;  or,  more  fully 
stated,  that  the  legislation  and  action  of  the  state  under  it  were  effectual  to 
fix  upon  the  railroads  respectively  a  lien  not  merely  for  the  indemnity  of  the 
state  of  Tennessee,  but  also  to  secure  the  payment  of  its  bonds  to  their  hold- 
ers; that  the  state  became  trustee  of  this  lien  for  the  benefit  of  the  holder  of 
the  bonds,  which  lien  inured  to  their  benefit  as  cestuis  que  trust  o(  the  state,  by 
force  of  the  express  contract  to  that  eCFect  in  the  law  creating  the  security,  as 
well  as  by  necessary  legal  implication  from  the  relations  of  the  parties,  which 
no  subsequent  dealings  between  the  railroad  companies  and  the  state  could  dis- 
charge. Again  it  is  said:  "The  first  or  primary  object  of  the  act  was  to  com- 
pel each  aided  company  to  pay  its  debts  directly  to  its  true  creditor,  the  lender 
on  the  bonds.  This  was  effected  by  the  usual  and  proper  process,  a  lien  pure 
and  simple  for  the  payment  of  the  bonds  upon  the  estate  of  each  aided  com- 
pany, enforceable  in  equity  in  case  of  default."  On  the  other  hand  defendants' 
answers  state  the  opposing  view  thus:  "  That  the  said  statutory  mortgage  was 
taken  by  the  state  in  its  own  behalf  and  for  its  own  benefit,  and  not  as  trustee 
for  its  bondholders,  and  that  said  statutory  mortgage  was  conditioned  solely 
for  the  payment  by  the  company  to  the  state  of  the  company's  indebtedness 
to  the  state  for  the  bonds  loaned  to  it,  and  in  respect  of  both  principal  and  in- 
terest such  payment  was  conditioned  to  be  made  by  the  company  to  the  state 
before  the  corresponding  amount  of  interest  or  principal  would  become  due  or 
payable  by  the  state  to  the  holders  of  the  state  bonds;  .  .  .  that  by  the 
statute  two  entirely  independent  and  distinct  debts  were  created;  one  from 
the  state  to  the  bondholders  upon  its  bonds  payable  to  bearer,  resting  upon  the 
faith  and  credit  of  the  state;  the  other  an  indebtedness  from  the  railroad  com- 
pany to  the  state  for  the  amount  of  the  state  bonds  loaned  to  it,  and  that  the 
statutory  mortgage  was  given  to  secure  this  latter  direct  obligation  from  the 
railroad  company  to  the  state,  with  which  the  bondholders  had  no  connection 
or  concern." 

It  is  further  said  that  whether  the  engagement  of  the  company  was  to  pay 
to  the  state  or  to  holders  of  the  bonds  is  not  important,  and  that  if  under 
the  terms  of  the  act  it  shall  be  held  that  the  companies  were  to  make  payment 
to  the  bondholders,  such  payment  was  to  be  merely  in  relief  of  the  state  from 
the  ultimate  performance  of  its  obligation  —  but  all  the  while  the  obligation 
of  the  state  remained, —  was  to  be  in  exoneration  of  the  state,  but  did  not 
modify  its  undertaking  on  the  bond  and  created  no  privity  between  the  bond- 
holders and  the  company.  That  such  an  undertaking  by  the  company  would 
be  to  indemnify  the  state  by  payment  of  the  bond  in  its  stead,  and  that  the 
obligation  was  to  the  state  alone,  and  one  in  which  no  one  else  had  or  was  in- 
tended to  have  an}''  legal  or  equitable  interest,  much  less  any  direct  participa- 
tion and  right  of  intervention  or  control.  That  the  relation  between  the 
railroad  company  and  the  holder  of  state  bonds  was  that  merely  of  vendor 
and  purchaser  of  negotiable  securities,  passing  by  delivery  and  without  indorse- 
ment, and  therefore  created  no  relation  betwen  them  of  debtor  and  creditor. 

I  cannot  refrain  from  expressing  personally  and  officially  my  acknowledg- 
ments for  the  complete  and  exhaustive  arguments  by  learned  and  eminent 
counsel  which  distinguished  the  hearing  and  submission  of  these  important 
cases.  I  approach  their  consideration  with  all  the  aid  which  the  most  con- 
summate and  elaborate  arguments  can  afford.  The  opinion  will  not  extend 
over  all  the  debated  ground. 

Have  the  holders  of  internal  improvement  bonds,  loaned  by  the  state  of 
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Tennessee  to  a  railroad  company,  under  the  act  in  question,  any  enforceable 
right  by  contract  or  otherwise  in  the  statutory  lien  that  is  reserved  to  the  state 
of  Tennessee  for  the  payment  of  the  principal  and  interest  of  the  bonds  as 
they  matured?  Section  3  provides:  "  That  so  soon  as  the  bonds  of  the  state 
shall  have  been  issued  for  the  first  section  of  the  road  as  aforesaid,  they  shall 
constitute  a  lien  upon  said  section,  .  .  .  and  the  state  of  Tennessee,  upon 
the  issuance  of  said  bonds,  and  by  virtue  of  the  same,  shall  be  invested  with  said 
lien  .  .  .  for  the  payment  by  said  company  of  said  bonds  with  the  inter- 
est as  the  same  becomes  due."  This  section  of  the  statute  relates  only  to  the 
first  division  of  thirty  miles,  but  the  lien  there  declared  is  by  another  part  of 
the  act  applied  and  extended  to  each  additional  section  of  twenty  miles  as  fast 
as  completed,  and  finally  to  the  entire  road,  as  security  "for the  payment  of  all 
bonds  issued  to  the  company."     Sec.  4. 

§  1846.  The  state  of  Tennessee  is  a  principal  debtor  upon  bonds  loaned  by  it, 
under  the  act  of  185£,  to  railroads,  and  not  a  surety. 

The  lien  upon  the  property  of  the  company  was  eflfected  by  virtue  of  the 
statute  upon  the  issue  of  the  bonds  by  the  state  and  their  acceptance  by  the 
company.  Unless  an  intention  of  the  legislature  to  secure  the  purchaser  of 
the  bonds  can  be  implied  frOm  the  act  and  the  dealing  of  the  parties,  the  claim 
of  complainants  to  the  relief  asked  in  these  suits  rests  upon  a  mere  equity- 
There  is  no  denial  that  it  was  the  state  of  Tennessee  which  was  invested  with 
the  lien,  but  it  is  said  that  she  occupies  the  position  of  a  surety  holding  security 
forthe  payment  of  the  debt,  of  which  security  the  creditor  —  the  bondholder  — 
can,  upon  default  of  the  principal  debtor  —  the  railroad  company, —  avail  him- 
self in  equity;  that  default  by  the  company  and  by  the  state  in  the  payment  of 
the  interest  having  occurred,  the  state  becomes  and  is  a  trustee  of  this  lien  for 
the  benefit  of  the  bondholder.  It  was  the  state  and  the  railroad  company  that 
dealt  together  in  this  matter.  The  state  dictated  the  terms  upon  which  it 
would  grant  aid,  and  the  company  accepted  those  terms  without  reference  to 
what  the  purchaser  of  the  bonds  would  say  or  claim.  The  bonds  were  loaned 
by  the  state  and  passed  over  to  the  company  to  be  sold  for  money  to  aid  or  ac- 
commodate the  company.  The  bonds  were  accepted  by  the  company  upon  the 
understanding  and  agreement :  1.  That  the  state  was  invested  with  a  lien  upon 
the  company's  railroad  and  property  to  secure  "the payment  by  said  company 
of  said  bonds  with  the  interest  thereon  as  the  same  becomes  due;"  2.  That  the 
interest  should  be  paid  by  the  company  to  the  financial  agent  of  the  state  at 
least  fifteen  days  before  it  should  become  due,  or  satisfactory  evidence  be  pro- 
duced that  it  had  been  paid  or  provided  for;  and  3,  that  the  principal  of  the 
bonds  should  be  paid  by  the  company  by  means  of  a  sinking  fund  in  the  state 
treasury,  created  by  the  purchase  and  deposit  therein  of  Tennessee  interest- 
bearing  bonds,  supposed  to  be  adequate  for  the  purpose  of  enabling  the  state  to 
meet  its  bonds  at  maturitv. 

There  is  nothing  in  any  of  these  stipulations  out  of  which  the  relation  of  the 
state  to  the  bondholder  is  changed  from  that  of  a  principal  debtor  to  a  surety. 
Nor  does  it  appear  how  the  company  becomes  debtor  to  the  bondholder  in  any 
degree  whatever.  There  is  no  express  promise  on  its  part  to  the  bondholder, 
nor  is  any  contract  relation  implied  between  him  and  the  company.  Section 
8  contains  no  language  importing  such  promise.  It  declares  merely  that  the 
state  of  Tennessee  shall  be  invested  with  a  lien  for  the  payment  of  the  bonds 
by  the  company.  The  state  imposes  the  lien  if  its  aid  is  accepted  and  as  a  con- 
dition of  the  grant.     The  language  mav  imply  a  promise  by  the  company  ac- 
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cepting  the  aid  to  pay  the  state,  but  there  is  no  obligation  of  the  company  to 
pay  the  bondholder,  resulting  either  from  positive  law  or  from  contract  express 
or  implied.  The  lien  was  clearly  "  reserved  in  favor  of  the  state."  It  was  the 
state  of  Tennessee  that,  upon  the  issuance  of  the  bonds,  was  invested  with  the 
lien  or  mortgage  without  deed.  No  other  lien  could  have  priority  over  or  come 
in  conflict  with  the  lien  of  the  state.  The  company  wa«i  to  deposit  the  interest 
money  and  exchange  with  the  state's  fiscal  agent  at  least  fifteen  days  before  it 
became  due,  or  satisfactory  evidence  that  the  interest  had  been  paid  or  pro- 
vided. All  the  suits  and  proceedings  under  the  act  are  given  as  remedies  ex- 
clusively to  the  state.  The  state  might  have  a  decree  and  sell  the  road  for 
non-payment  of  any  bond.  The  bond  was  made  by  the  state  for  the  accommo- 
'dation  of  the  railroad  company,  and  was  $old  in  open  market,  without  any 
promise  by  the  company  other  than  what  is  implied  to  the  state  by  acceptmg 
the  benefit  of  the  act. 

§  IS-t?,  Where  bonds  are  loaned  to  a  corporatio7i  hy  a  state  and  sold  without 
indorseinent  or  guaranty  there  is  no  trust  or  contract^  express  or  implied^  between 
the  corporation  and  the  bondholder. 

There  is  no  express  declaration  of  trust  on  the  part  of  the  state.  It  is  sought 
to  raise  a  trust  out  of  the  language  of  the  act,  and  the  principle  is  invoked,  ap- 
plicable to  a  security  given  by  a  debtor  to  his  surety,  conditionbd  that  it  shall 
be  void  if  the  mortgagor  pays  the  debt  on  which  the  mortgagee  is  surety,  viz. : 
That  in  such  case  the  mortgage  will  be  held  both  as  an  indemnity  to  the  surety 
and  as  a  security  for  the  debt;  the  surety  being  regarded  in  equity  as  trustee 
for  the  benefit  of  the  creditor,  and  as  having  no  right  to  discharge  or  defeat 
the  trust,  unless  it  be  to  a  purchaser  for  a  valuable  consideration  without  notice. 
The  rule  is  not  questioned.  But  it  is  not  conceived  that  this  rule  would  control 
the  express  terms  of  a  mortgage  or  other  instrument  of  security,  nor  render 
wholly  nugatory  the  effect  of  an  express  reservation  of  a  right  of  disposition 
of  the  mortgaged  property  by  the  mortgagee,  as  is  provided  in  the  statute 
under  consideration.  It  is  not  within  the  province  of  equity  to  import  condi- 
tions into  the  mortgage.  The  conditions  of  this  statutory  lien  were,  that  the 
company  should  deposit  the  interest  money  and  exchange  with  the  state's  fiscal 
agent,  or  furnish  evidence  of  prior  payment,  and  should  also  pay  into  the  treas- 
ury the  means  of  providing  a  sinking  fund  for  the  ultimate  payment  of  the 
bonds.  This  dealing  was  to  be  with  the  state  —  as  to  the  payment  of  the  prin- 
•cipal  it  must  have  been  —  as  to  the  payment  of  interest  it  was  optional  \tith 
the  company, —  and  there  being  no  express  covenant  by  the  company,  a  com- 
pliance with  the  conditions  named  in  the  mortgage  would  discharge  the 
lien. 

We  do  not  overlook  a  claim,  made  by  one  of  complainants'  counsel,  that  the 
intention  of  the  legislature  is  to  be  ascertained  by  the  language  of  the  statute 
declaring  the  lien,  but  we  think  the  statute  must  be  construed  together,  and 
that  the  requirements  put  upon  the  mortgagor  —  the  conditions  of  his  mort- 
gage,—  when  read  in  connection  with  the  declaration,  many  times  repeated  in 
the  statute,  that  the  lien  is  the  lien  of  the  state,  should  have  great  weight  in 
determining  the  legislative  intention.  The  meaning  of  the  legislation  is  to  be 
declared  from  the  words  and  subject  matter  of  the  statute.  It  is  the  scope  and 
meaning  of  the  whole  enactment,  rather  than  the  liberalism  of  words  and 
phrases,  that  are  to  govern ;  the  signification  of  the  entire  act,  and  not  a  single 
clause,  determines  the  intention  of  the-law  maker.  Thus  section  6,  considered 
with  other  provisions  of  the  act,  is  important  as  reserving  to  the  state  the  right 
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through  proceedings  in  court,  to  sell  the  road,  thereby  discharging  it  from  the 
lien  imposed  by  the  statute. 

The  fact  that  the  state  might  discharge  the  lien  in  such  way  imports  that 
there  was  no  intention  of  the  law-makers  to  give  a  beneficial  interest  in  the 
security  to  any  one  but  the  state.  This  view  applies  with  peculiar  force  where 
the  holder  of  the.  security  is  a  state,  not  amenable  to  the  ordinary  process  of 
courts.  This  view  of  the  effect  of  section  6  upon  the  construction  as  to  legis- 
lative intent  is  not  weakened  but  fortified  by  section  14,  which  declares  that  "  in 
the  event  any  of  the  roads  .  .  .  shall  be  sold  under  the  provisions  of  the 
act,  it  shall  be  the  duty  of  the  governor  to  appoint  an  agent  for  the  state,  who 
shall  attend  the  sale,  .  .  .  and  protect  the  interests  of  the  state,  and  shall, 
if  necessary  to  protect  said  interest,  buy  in  the  road  ...  in  the  name  of 
the  state ;  and  in  case  said  agent  shall  purchase  said  road  for  the  state,  the  gov- 
ernor shall  appoint  a  receiver,  who  sjjiall  take  possession  of  the  road  and  prop- 
erty, and  use  the  same  as  provided  for  in  the  fifth  section  of  this  act,  and  said 
receiver  shall  settle  his  accounts  semi-annually  with  the  comptroller  until  the 
next  meeting  of  the  general  assembly."  This  section  imports  three  things,  at 
least,  as  to  a  sale:  1.  A  third  person  may  be  a  purchaser.  2.  The  state  may 
be  the  purchaser.  3.  That  the  purchaser  obtains  a  title  discharged  of  the  lien. 
It  is  manifest  Uiat  if  a  stranger  buys  he  takes  title  freed  from  all  liens  imposed 
by  the  act  upon  the  property,  and  there  is  nothing  in  the  language  of  the  sec- 
tion or  in  the  act  to  indicate  that  the  state,  becoming  purchaser,  does  not  take 
the  property  equally  free  from  such  lien. 

The  receiver  appointed  by  the  governor  is  to  take  possession  of  the  road  and 
'*use  the  same  as  provided  for  in  the  fifth  section,"  that  is,  in  like  manner,  viz., 
"run  the  same  and  manage  the  entire  road."  This  he  is  to  do  until  the  next 
meeting  of  the  general  assembly,  when  by  clear  implication  the  future  manage- 
ment or  disposition  of  the  road  is  left  to  legislative  action.  The  contract  be- 
tween the  state  and  the  company  is  that  the  state  shall  have  a  lien  "  for  the 
payment  by  said  company  of  said  bonds,"  but  it  is  nowhere  required  by  the 
state,  and  therefore  not  assented  to  by  the  company,  that  the  latter  shall  pay 
to  the  bondholder.  It  was  urged  that  this  language  imports  payment  by  the 
company  to  the  only  person  then  entitled  to  ask  or  enforce  it.  The  language 
must,  however,  be  understood  to  relate  to  other  parts  of  the  statute  which  pre- 
scribe specifically  the  manner  of  payment  by  the  company,  viz.,  payment  annu- 
ally into  the  state  treasury  of  a  sum  to  be  employed  as  a  sinking  fund. 

It  is  made  optional,  by  section  5,  with  the  company,  whether  it  will  deposit 
the  interest  as  it  becomes  due  with  the  fiscal  agent  of  the  state,  or  pay  the  same 
to  the  bondholder,  and  by  section  7  the  principal  was  to  be  paid  by  setting 
apart  annually,  after  five  years  from  the  completion  of  the  road,  a  certain  per 
centum  of  the  amount  of  bonds  issued  to  the  company,  invested  in  any  bonds 
of  the  state  and  assigned  to  the  governor.  This  sinking  fund  provision  would, 
within  the  period  which  the  bonds  had  to  run,  place  in  the  treasury  of  the 
state  an  amount  sufficient  to  nearly  or  quite  enable  the  state  to  pay  the  bonds. 
The  Tennessee  bonds  were  generally  six  per  cent.,  and  funded  in  those,  the  time 
required  would  be  thirty-three  years  and  two  months. 

There  is  nothing  in  the  act  to  indicate  that  after  the  company  has  complied 

with  these  provisions  as  to  interest  and  sinking  fund,  and  has  thus  provided  the 

state  with  the  means  of  payment,  that  the  company  was  also  required  to  pay 

to  the  bondholders.     Certainly  this  was  not  the  condition  of  the  security,  as 

the  only  way  in  which  a  default  could  occur  was  by  failure  of  the  company  to 
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provide  for  payment  of  the  interest  and  principal  in  those  specified  ways.  But 
it  is  said  the  sinking  fund  was  not  to  be  commenced  until  five  years  after  the 
particular  road  should  be  completed,  and  that  that  event  might  not  take  place 
at  all,  or  not  till  half  or  more  of  the  time  which  the  bonds  had  to  run  had  ex- 
pired, so  that  the  period  might  be  wholly  inadequate  in  which  to  provide  a 
sufficient  sinking  fund  for  paying  the  bonds  when  due,  and  that  this  indicates 
that  the  lien  was  not  intended  as  a  security  merely  for  payment  by  the  com- 
pany to  the  state  by  means  of  a  sinking  fund  in  the  manner  provided.  A  stat- 
ute must  be  construed  from  the  standpoint,  the  circumstances  and  surroundings 
of  the  law-makers  when  it  was  enacted;  and  it  would  be  unjust,  and  repugnant 
to  reason  and  common  experience,  to  assume  that  the  legislature  passed  the  act 
in  the  expectation  that  the  roads  would  never  be  finished,  or  would  not  be  com- 
pleted within-  a  reasonable  time.  Besides,  section  12  reserved  to  the  state 
ample  powers  to  make  such  modifications  in  relation  to  the  time  for  the  sinking 
fund  to  commence,  and  the  per  cent,  annually  to  be  paid  into  that  fund,  as 
would  fully  protect  the  interests  of  the  state  against  delay  on  the  part  of  the 
railroad  company.  Whatever  might  be  said  in  regard  to  the  evidence,  adduced 
in  these  cases,  of  contemporaneous  construction  through  the  utterances  of  state 
officials  in  public  documents,  the  action  of  any  department  of  the  state  govern- 
ment, or  otherwise,  there  is,  in  the  judgment  of  the  court,  nothing  to  change 
the  views  which  have  been  expressed. 

§  1848.  authorities  reviewed. 

Chamberlain  v,  St.  Paul  &  Sioux  City  R  Co.,  92  U.  S.,  299,  was  decided  upon 
a  statute  and  upon  facts  similar  to  those  in  the  present  case,  and  is  very  in- 
structive. The  state  of  Minnesota  by  a  constitutional  amendment  provided  for 
an  issue  of  its  bonds  as  a  loan  to  the  Southern  Minnesota  Bailroad  Company^ 
and  required  such  company  to  convey  the  lands  in  question  "  in  trust  for  the 
better  security  of  the  treasury  of  the  state  from  loss  on  said  bonds ; "  and  further 
provided  that  if  the  borrowing  company  should  make  default  in  payment  of 
either  the  principal  or  interest  of  the  bonds  issued  by  the  state,  the  governor 
should  proceed  to  sell  the  lands  held  in  trust  by  the  state.  The  company  ac- 
cordingly executed  a  trust  conveyance  of  the  lands  to  the  state,  conditioned 
for  the  payment  of  the  principal  and  interest  of  the  bonds  issued  to  that  com- 
pany.  The  company  made  default  in  the  payment  of  interest.  The  state  fore- 
closed and  became  the  purchaser  of  the  lands,  which  she  granted  to  another 
corporation,  the  defendant  in  the  Chamberlain  suit.  Chamberlain  was  holder 
of  some  of  the  state  bonds,  the  payment  of  which  was  secured  by  the  trust 
conveyance,  and  sought  to  have  a>lien  upon  the  land  declared  in  his  favor. 

In  the  cases  at  bar,  as  in  that  case,  the  state  was  primaril}'  liable  to  the  holder 
of  the  bonds.  In  the  cases  at  bar,  as  in  that  case,  the  state  reserved  to  itself  tho 
right  of  foreclosure  and  disposition  of  the  property.  In  deciding  that  case, 
Justice  Field,  after  stating  the  position  of  the  complainant,  viz.,  "  that  the  in- 
terest which  the  state  took  under  the  trust  deed  and  mortgage  was  only  the 
right  to  hold  them  as  security  against  loss  upon  its  bonds,  ,  .  .  that  this 
interest  was  not  changed  by  foreclosure  of  the  mortgage  and  by  purchase 
of  the  property  by  the  state,"  uses  the  following  language:  "The  state  was 
primarily  liable  to  the  bondholders;  and  it  was  only  between  her  and  the  com- 
pany that  the  relation  of  principal  and  surety  existed.  It  may  be  doubted 
whether  the  bondholders  could  call  upon  the  company  in  any  event.  The  in- 
dorsement made  by  the  president  simply  transferred  the  bonds;  it  was  not  tho 
act  of  the  company.    Be  that  as  it  may,  whatever  right  the  plaintiff  had  to 
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compel  the  application  of  the  lands  received  by  the  state  to  the  payment  of  the 
bonds  held  by  him,  it  was  one  resting  in  equity  only.  It  was  not  a  legal  right 
arising  out  of  any  positive  law  or  any  agreement  of  the  parties.  It  did  not  cre- 
ate any  lien  which  attached  to  and  followed  the  property.  It  was  a  right  to  be 
enforced,  if  at  all,  only  by  a  court  of  chancery  against  the  surety.  Bat  the 
state  being  the  surety  here,  it  could  not  be  enforced  at  all,  and,  not  being  a  spe- 
cific lien  upon  the  property,  cannot  be  enforced  against  the  staters  grantees." 

This  was  said  to  be  the  law  of  that  case,  even  if  the  bondholders  could  have 
called  upon  the  company  for  payment.  But  laying  this  feature  aside,  the  anal- 
ogies are  as  before  stated,  and  whatever  right  the  plaintiffs  have  to  claim 
benefit  from  the  security  rests  here,  as  in  that  case,  as  a  mere  equity ;  there  was 
no  legal  right  because  the  law  did  not  impose  one,  and  the  company  made  no 
promise  to  the  bondholder.  Such  equity  created  no  lien  which'  followed  the 
property;  the  liability  of  the  state  was  to  the  bondholder.  She  held  no  rela- 
tion as  surety  to  him ;  as  in  the  Chamberlain  case,  it  was  only  as  between  her 
and  the  company  that,  in  any  possible  view,  the  state  could  be  regarded  as 
surety,  and  this  view  would  make  it  necessary  to  treat  the  company  as  the  prin- 
cipal debtor  to  the  bondholder,  whereas  the  company  was  not  the  principal 
debtor,  nor  indeed  a  debtor  to  the  bondholder  in  any  degree. 

The  reasoning  in  the  case  of  Hand  v.  Railroad  Co.,  in  the  supreme  court  of 
South  Carolina  (manuscript),  referred  to  on  the  argument,  cannot  all  be  adopted 
as  applicable  to  these  cases,  if  the  conclusions  might  be.  It  is  not  upon  its 
facts  authority.  The  railroad  company  made  its  own  bonds,  and  the  state 
guarantied  their  payment  to  the  holder  by  indorsement.  The  state  was  secured 
by  a  lien  upon  the  company's  road,  reserved  by  the  statute  which  authorized  the 
guaranty.  As  a  surety  the  state  assumed  contract  obligations  to  the  creditor  — 
the  bondholder.  If  a  creditor  has  a  right  to  claim  the  benefit  of  security  given 
by  the  debtor  to  his  surety  for  the  latter's  indemnity,  it  does  not  follow  that 
the  right  exists  where  the  principal  debtor  takes  the  security  from  the  accom- 
modateCj  and  where  the  security  holder  holds  no  other  relation  to  the  creditor 
than  that  of  debtor,  and  the  giver  of  the  security  is  neither  a  debtor  nor  surety 
to  the  creditor. 

It  becomes  unnecessary  to  further  consider  the  effect  of  the  reservation  of 
power  to  the  state  under  section  12.  The  court  has  already  stated  that  such 
reserved  power  is  ample  to  authorize  a  modification  of  the  sinking  fund  pro- 
visions, as  has  been  done  by  increasing  the  amount  to  be  paid  annually  into  the 
sinking  fund,  and  changing  the  time  for  such  payment  t6  commence. 

It  follows  that  by  this  judgment  neither  the  foreclosed  nor  the  non-fore- 
closed roads  are  subject  to  any  lien  in  favor  of  the  holders  of  internal  improve- 
ment bonds  issued  by  the  state  of  Tennessee,  under  the  acts  passed  by  that 
state,  and  to  which  reference  has  been  made. 

Other  topics  presented  in  the  arguments  need  not  be  considered.  A  decree 
will  be  entered  in  each  case,  dismissing  the  bill  of  complaint  therein,  with  costs 
to  defendants,  and  it  is  directed  that  such  decrees  be  drawn  and  presented  for 
approval. 

§  1S49.  Injunction. —  The  state  of  Louisiana  passed  an  act  providing  for  the  issue  of  as 
many  consolidated  bonds  as  may  be  necessary  to  take  up  its  outstanding  bonds  and  warrants. 
That  these  should  be  exchanged  for  all  valid  outstanding  bonds  and  warrants  then  existing,  at 
the  rate  of  sixty  cents  in  consolidated  bonds  for  one  dollar  in  outstanding  bonds.  That  the 
consolidated  bonds  should  be  used  for  no  other  purpose.  It  also  provided  for  the  levy  and 
collection  of  a  certain  per  cent,  for  the  sole  purpose,  and  no  other,  of  paying  the  consolidated 
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bonds.  This  act  was  declared  by  the  legislature  and  by  the  constitutional  amendment  to  be  a 
contract  on  tlie  part  of  the  state  with  all  the  holders  of  bonds  issued  under  it.  It  is  held  that 
the  holders  of  these  consolidated  bonds  may  restrain,  by  injunction,  the  issue  by  the  agents 
of  the  state  of  these  consolidated  bonds  to  the  general  creditors  of  the  state  for  work  con- 
tracted and  done,  dollar  for  dollar.     McComb  v.  Beard  of  Liquidation,  2  Woods,  48. 

§  1850.  Coniity  warrants;  mandamuB.— The  act  of  the  territory  of  Montana,  of  Novem- 
ber 22.  1867,  authorizing  the  county  commissioners  of  certain  counties  to  issue  bonds  in  place 
of  outstanding  county  warrants,  does  not  confer  power  on  the  commissioners  to  compel  any 
holder  of  county  warrants  to  take  bonds  of  the  county  instead.  Nor  does  it  empower  them 
to  forbid  the  county  treasurer  from  paying  these  warrants  when  due.  The  holder  of  the 
county  warrant  may  compel  the  payment  thereof  by  mandamus  if  there  is  sufficient  money 
in  the  treasury.    Thomas  v.  Smith,*  1  Mont.  T'y,  21. 

§1851.  Bonus  In  lieu  of  subscription. —  A  statute  authorises  the  police  court  in  certain 
counties  to  subscribe  to  the  stock  of  a  railroad  company,  upon  a  vote  of  the  county.  A 
county  votes  subscription  to  stock,  and  levies  a  tax  to  raise  the  subscription.  The  sheriff,  as 
collector,  collects'  part  of  this  tax.  But,  for  reasons  not  disclosed,  the  county  fails  to  make 
the  subscription.  On  controversy  between  the  county  and  the  company,  it  is  agreed,  by. 
way  of  compromise,  that  the  county  will  pay  to  the  company  the  tax  collected  as  a 
bonus.  The  president  of  the  police  board  accordingly  directs  the  sheriff  to  pay  the  money 
to  the  company.  The  sheriff  refuses.  On  assumpsit  by  the  company  for  the  money,  it  is  held 
that  the  compromise,  being  uiiauthorized  by  the  statute,  is  void,  but  that  the  money  vested 
in  the  company  when  the  sheriff  rec^eived  tlie  order;  and  so  far  as  the  sheriff  was  concerned, 
as  between  him  and  the  company,  the  latter  is  entitled  to  the  money.  It  was  also  held  that 
the  failure  of  the  sheriff  to  give  bond  to  pay  over  moneys  collected,  as  required  by  law,  did 
not  affect  his  duty  to  pay  over  this  money,  at  the  order  of  the  president  of  the  police  board. 
Bell  V.  Railroad  Co.,*  4  Wall.,  598. 

§  1852.  Measure  of  damagres. — Where  a  city  loans  its  bonds  to  a  contractor,  to  whom  it  is  in- 
debted for  paving  its  streets.  Upon  an  agreement  to  secure  them  by  pledges  and  redeliver 
them  with  interest  in  eighteen  months,  the  measure  of  damages  for  failure  to  return  the 
bonds  is  the  same  as  the  measure  of  damages  for  non-delivery  of  chattels  generally.  City  of 
Memphis  t\  Brown,  11  Am.  L.  Reg.  (N.  S.),  629. 

§  1853.  Liability  of  city  and  town. —  A  town  issued  bonds  in  aid  of  a  railroad  and  subse- 
quently a  part  of  the  town  was  included  witliin  a  city.  The  act  making  this  change  pro- 
Tided  that  all  the  bonds  issued  by  the  town  should  be  paid  by  the  city  and  town  in  the  same 
proportions  as  if  the  said  city  and  town  were  not  dissolved.  Held,  that  a  suit  in  equity  might 
be  malntatned  on  a  judgment  on  such  bonds  against  the  city  and  the  town,  and  the  amount 
\7hich  each  must  pay  will  be  proportioned  to  the  amount  of  the  taxable  property  in  each.  A 
bondholder  in  such  a  case  is  not  confined  to  legal  remedies.    Morgan  v.  Beloit,  7  Wall.,  617. 

g  1854.  Exchange, —  Where  a  city  makes  its  bonds  payable  at  a  distant  place,  e,  g,,  in  New 
York,  the  holder  cannot  recover  exchange.     Mygatt  v.  City  of  Green  Bay,*  1  Biss.,  292. 

g  1855.  Payment ;  equities.—  The  state  of  Texas  was  about  to  institute  proceedings  to 
enjoin  the  transfer  and  payment  of  past-due  bonds  issued  to  it  by  the  United  States.  The  sec- 
retary of  the  treasury  being  unwilling  to  pay  the  bonds,  and  thus  defeat  the  intended  pro- 
ceedings, H.,  who  held  some  of  the  bonds,  arranged  with  the  secretary,  before  process  was 
served,  to  pay  him  for  the  bonds  upon  his  depositing  with  the  treasurer,  as  trustee,  other  in- 
terest-bearing bonds  as  substitutes  for  the  non-interest-bearing  bonds  in  dispute.  Held^  that 
the  transaction  was  not  a  payment,  and  the  substituted  bonds  or  proceeds  thereof,  pro  tanto^ 
-were  subject  to  the  same  equities  as  the  original  bonds.    Texas  v,  Hardenberg,*  10  Wall.,  68. 

§  1856.  United  States  bonds.— Where  a  state,  having  certain  United  States  bonds  payable 
to  bearer  in  its  treasury,  which,  under  a  statute,  passed  by  its  legislature,  could  not  be  issued 
•without  its  governor's  indorsement»^entered  into  the  rebellion  against  the  federal  government, 
repealed  said  statute,  and  issued  a  number  of  said  bonds  unindorsed,  held,  (1)  that  the  altera- 
tion of  said  bonds  was  valid  if  not  for  an  unlawful  purpose;  (2)  thatthe  presumption  is  that 
they  were  lawfully  issued ;  (3)  that  if  a  part  of  said  bonds  were  lawfully  and  a  part  unlaw- 
fully is-sued,  one  who  took  before  maturity  and  without  notice  of  any  illegality  in  the  issue 
-would  have  a  good  title,  and  that  only  a  holder  of  the  bonds  or  one  who,  having  held  them, 
has  received  the  proceeds  with  notice  that  they  were  issued  for  an  illegal  purpose,  can  be  held 
liable  to  the  reconstructed  state.    Huntington  v.  Texas,*  16  Wall.,  402. 

g  1857.  Bills  of  credit. —  Bonds  payable  to  holder,  issued  by  a  county  under  authority  of 
an  act  of  the  legislature,  are  not  bills  of  credit  within  the  meaning  of  the  constitution  of 
the  United  States.     McCoy  v.  Washington  Co.,*  3  Wall.  Jr.,  381. 

§  1858.  Cancellation  of  bonds.—  Bonds  are  issued  by  a  city  in  payment  for  stock  in  a  rail- 
road company,  under  the  requirement  of  law  and  the  agreement  of  the  company  that  their 
proceeds  are  to  be  expended  in  work  on  the  road  within  the  county.     The  company  becomes 
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insolvent.  No  work  is  done  within  the  county.  The  law  under  which  they  were  issued  is 
declared  void.  The  bonds  are  delivered  up  by  the  company.  Hdd,  that  this  surrender  is 
binding.    Foote  v.  Mount  Pleasant,*  1  McC,  101. 

§  18o9.  Rescission  of  contract. —  Where  a  bank  sells  water-works  to  a  city  and  takes  the 
city's  bonds  in  payment,  the  contract  cannot  be  rescinded  on  the  part  of  the  bank  on  the 
ground  tliat  the  bonds  are  void  when  the  city  has  not  repudiated  its  bonds  nor  denied  its 
obligation.  Nor  can  the  holders  of  a  part  of  the  bonds,  the  bank  being  in  liquidation,  main- 
tain a  bill  to  prevent  the  city  from  selling  or  leasing  the  water- works,  the  bonds  being  good  in 
the  hands  of  bona  fide  holders,  and  the  holdei's  of  the  most  of  the  bonds  not  appearing  and 
assenting  to  such  a  bill.  The  ownersliip  of  these  bonds  would  not  give  the  holders  any  title 
to  the  property  of  the  bank.     Sala  v.  New  Orleans,*  2  Woods,  183. 

^'  1860.  City  becoming  a  nei?  corporation. —  In  an  action  against  a  municipal  corporation 
on  its  bonds,  it  is  no  defense  that  it  has,  since  the  issue  of  the  bonds,  been  reorganized  under 
the  acts  of  the  legislature  and  become  a  now  corporation,  where  the  act  authorizing  the 
issue  of  the  bonds  also  authorized  the  city  to  levy  a  tax  for  their  payment.  Milner  t?.  City  of 
Pensacola,*  2  Woods,  632. 

.  §  1861«  Mortgage. —  Where  municipal  bonds  have  been  issued  to  a  railroad  company  in 
payment  of  stock  subscribed,  and  remain  in  the  possession  of  the  company  while  it  mortgages 
its  road  and  all  its  property,  it  is  held  that  the  mortgagee,  on  foreclosing  the  mortgage,  is  not 
entitled  to  the  bonds,  since  they  were  not  included  in  the  mortgage  except  under  the  general 
terms  of  **all  other  property,  real  or  personal,"  and  since  they  were  never  delivered  to  the 
trustee  in  the  mortgage,  and  were  delivered  up  by  the  company  to  the  city  on  demand.  Foote 
V,  Mount  Pleasant,*  1  McC,  101. 

§1862.  Bonds  issued  by  the  United  States.-- The  United  States,  under  the  acts  of  1S62 
and  1864,  to  aid  in  the  construction  of  the  Union  Pacific  Railroad,  issued  bonds  to  that  com- 
pany. The  company  were  to  pay  the  bonds  at  maturity,  to  allow  the  government  to  retain 
tbe  compensation  due  the  corporation  for  services  rendered,  and  apply  the  same  towards 
paying  the  bonds  and  interest  until  the  whole  amount  should  be  paid,  and  to  pay  over  to  the 
government,  after  the  completion  of  the  road,  five  per  cent,  of  the  net  earnings  of  the  road, 
to  be  applied  to  the  satisfaction  of  bonds  and  interest.  Held,  that  the  company  was  not 
required  to  pay  the  interest  upon  the  bonds  which  accrued  before  the  maturity  of  the  bonds^ 
and  that  the  maturity  of  the  bonds  referred  to  the  time  fixed  for  their  payment,  which  is  the 
termination  of  the  period  they  have  to  run.     United  States  t;.  Union  Pacific  R.  Co.,  1  Otto,  73. 

§  1863.  Guaranty. —  Certain  municipal  corporations,  through  which  a  railroad  was  lo- 
cated, issued  their  bonds,  with  interest  coupons  attached,  in  payment  of  subscriptions  to  its 
stock.  The  railroad  guarantied  the  payment  of  the  principal  and  interest  of  the  bonds  as 
stipulated.  The  coupons  not  being  paid  as  they  matured,  judgments  were  recovered  against 
the  municipalities,  and  against  the  company  as  guarantor,  and  executions  issued  and  returned 
unsatisfied.  Prior  to  the  i*eco very  of  the  j  udgments  the  company  executed  several  mortgages  to 
secure  the  payment  of  its  bonds  issued  at  dififcront  times.  The  company  being  insolvent,  the 
mortgages  were  foreclosed,  and  the  road  was  sold  at  less  than  the  amount  of  the  mortgage 
debt,  pursuant  to  an  arrangement  between  the  stockholders  and  the  holders  of  the  mortgage 
bonds,  by  which  the  former  were  to  receive  a  percentage  of  the  proceeds.  Held,  that  the 
company,  being  authorized  to  receive  municipal  subscriptions  to  its  stock  and  take  bonds 
therefor,  had  authority  to  guaranty  the  same,  and  that  the  proportion  of  the  proceeds  of 
the  sale  to  be  paid  to  the  stockholders  constituted  a  trust  fund  for  the  benefit  of  the  creditors 
of  the  company.    Railroad  Co.  v.  Howard,  7  Wall.,  392. 

g  1864.  A  city  ordinance  provided  for  the  issue  of  interest-bearing  city  bonds  in  aid  of  a 
gas  company,  on  condition  that  the  company  should  guaranty  the  said  bonds  and  assume  the 
principal  thereof  at  maturity.  Held,  that  the  guaranty  mentioned  embraced  principal  and 
interest.    New  Orleans  v.  Clark,  5  Otto,  650. 

g  1865.  A  city  contracted  for  certain  work,  and  agreed  to  pay  therefor  in  bonds  payable  in 
the  future,  with  coupons  attached,  **  principal  and  interest  guarantied  and  provided  for  by  a 
sinking  fund  set  apart  for  that  purpose."  The  contractor  took  the  bonds,  without  objection, 
in  payment  for  work,  and  negotiated  them  without  making  any  demand  that  such  sinking 
fund  be  provided.  Held,  that  he  thereby  waivetl  his  right  to  insist  upon  the  guaranty.  City 
of  Memphis  u.  Brown,  20  Wall.,  318. 

§  1866.  Liens. —  The  Missouri  act  of  January  7,  1865,  authorizing  the  county  of  St.  Louis 
to  issue  and  lean  its  bonds  to  the  Pacific  Railroad,  created,  on  its  acceptance  by  the  company 
and  the  county,  a  lien  or  equitable  charge,  in  favor  of  the  county,  upon  the  earnings  of  the 
railroad,  to  the  extent  necessary  to  meet  the  interest  on  the  loan,  and  to  continue  until  the 
bonds  of  the  county  were  paid  by  the  railroad,  or  the  purchasers  of  the  property  and  fran- 
chises thereof,  and  such  lien  followed  the  road  into  whosesoever  hands  it  pa^ed.  Ketchum 
V.  Pacific  Railroad,  4  DUl.,  78;  11  Otto,  306. 
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§  1867.  The  statute  creating  the  lien  of  hondholders  on  railroad  property  governs  their 
rights,  although,  without  the  aid  of  the  statute,  a  resulting  equity  would  have  arisen  in  their 
favor.    North  Carolina  R.  Co.  v.  Drew,  8  Woods,  691. 

§  1868.  The  act  of  the  7th  of  January,  1865,  of  the  state  of  Missouri,  authorizing  St.  Louis 
county  to  issue  honds  and  loan  them  to  the  Pacillc  Railroad  Company,  and  providing  that  the 
fund  commissioner  of  the  company  shall,  every  month  after  the  bonds  are  issued,  pay  into 
the  county  treasury  out  of  the  earnings  of  the  road  a  certain  sum  to  meet  the  interest  on  the 
bonds,  and  to  continue  until  the  bonds  are  paid  off  by  the  company,  being  accepted  by  the 
company  under  an  express  agreement  to  comply  with  its  conditions,  is  held  to  create  a  lien 
in  favor  of  the  county  upon  the  earnings  of  the  road  which  is  enforceable  against  any  one 
into  whose  hands  the  funds  may  come.  This  lien  is  enforceable  against  a  receiver  of  the 
road,  or  a  purchaser  under  a  decree  foreclosing  a  subsequent  mortgage.  Ketchum  v.  St. 
Louis,  1 1  Otto,  806. 

§  1869.  Bailroad  bonds.—  Where  there  were  t\ro  mortgages  upon  the  property  of  a  rail- 
road company  securing  a  first  and  second  issue  of  bonds,  the  second  mortgage  having  been 
taken  with  notice  of  tho  first,  held,  that  the  holders  of  the  first  issue  of  bonds  were  entitled 
to  an  injunction  to  restrain  the  execution  of  a  judgment  at  law,  obtained  upon  a  portion  of 
the  bonds  of  the  second  issue  by  levy  and  sale  of  property  covered  by  the  first  mortgage. 
Pennock  v.  Coe,  23  How.,  117. 

1870.  It  does  not  follow  from  the  fact  that  a  state  is  the  indorser  of  railroad  bonds  that  it 
is  a  necessary  party  to  a  bill  to  subject  the  property  of  the  road  to  the  payment  of  these 
bonds.  Nor  does  the  fact  that  the  state  is  not  made  a  party  and  cannot  be  sued  prevent  the 
holders  of  these  bonds  from  subrogation  to  the  rights  of  the  state.  Young  v.  Montgomery 
&  Eufaula  Railroad  Co.,*  2  Woods,  605. 

g  1871.  The  entire  property  and  franchise  of  a  railroad  company,  subject  to  the  lien  of  a 
mortgage,  securing  a  large  amount  of  its  bonds,  were  sold  under  an  order  of  sale,  made  at 
the  suit  of  a  holder  of  a  few  of  the  bonds,  to  which  proceeding  the  great  majority  of  the 
bondholders,  whose  residence  was  remote,  were  not  made  parties  and  of  which  they  had  no 
notice.  The  sale  was  advertised  in  a  local  paper  and  the  property  was  bid  in  at  an  inadequate 
price.  The  proceeding  was  instituted  and  conducted  throughout  in  pursuance  of  a  combina- 
tion between  the  party  who  instituted  it,  the  president  of  the  road,  some  of  its  directors,  the 
trustee  for  a  large  number  of  the  bondholders,  the  trustee  in  the  mortgage  and  the  purchaser 
at  the  sale,  to  prevent  competition  in  bidding  at  the  sale,  and  to  obtain  the  property  at  a 
nominal  price.  At  the  suit  of  the  bondholders  not  engaged  in  the  confederacy,  the  property 
Tvas  declared  subject  to  the  lien  of  the  mortgage,  the  sale  was  set  aside,  the  property  ordered 
sold  for  the  benefit  of  the  bondholders,  and  the  purchaser,  under  the  sale  vacated,  and  others 
interested  with  him,  were  directed  to  account    Jackson  v.  Ludeling,  21  Wall.,  616. 

§  1873.  A  railroad  corporation  issued  coupon  bonds,  secured  by  mortgage,  under  a  statute 
which  provided  that  the  bonds  should  not  '*  mature  at  an  earlier  period  than  thirty  years.'* 
The  mortgage  and  each  of  the  bonds  contained  a  provision  that  on  the  failure  to  pay  any 
coupon  of  any  of  the  bonds,  when  presented,  and  continued  default  thereon  for  six  months, 
the  whole  sum  secured  by  the  mortgage  should  become  due  and  payable.  Held,  that  the  pro- 
Tision  for  the  principal  maturing  earlier  than  the  period  prescribed  in  the  statute  was  void. 
Howell  V.  Western  Railroad,  4  Otto,  463. 

§  1878.  The  bonds  of  a  state  were  exchanged  for  bonds  issued  by  a  railroad  company,  the 
statute  by  authority  of  which  the  exchange  was  made  creating  a  statutory  mortgage  in  favor 
of  the  state  upon  the  railroad  to  secure  the  bonds  of  the  company  received  in  exchange.  The 
state  bonds  were  decided  to  be  void.  Held,  that,  under  these  circumstances,  the  holders  of 
the  state  bonds,  for  which  the  state  had  received  bonds  of  the  railroad,  were  entitled  to  be 
subrogated  to  the  statutory  lien  created  in  favor  of  the  state.  North  Carolina  R.  Co.  v. 
Drew,  8  Woods,  691. 

g  1874.  Where  holders  of  bonds  issued  by  a  railroad  company  under  three  mortgages  filed 
a  bill,  on  behalf  of  themselves  and  all  other  holders  of  bonds  of  the  several  classes  under  the 
different  mortgages,  for  the  foreclosure  and  sale  of  the  road  to  pay  in  due  order  the  outstand- 
ing bonds  under  the  different  mortgages,  tlie  objection  that  there  was  no  community  of  in- 
terest between  the  several  classes  of  bonds  was  held  to  be  untenable.  Galveston  Railroad  v. 
Cowdrey,  11  Wall.,  459. 

§  1875.  Where  a  railroad  company  was  authorized  to  issue  its  bonds,  secured  by  mortgage, 
for  the  purpose  of  taking  up  its  bonds  of  a  prior  issue  outstanding,  and  made  its  mortgage 
purporting  to  secure  bonds  to  an  amount  stated,  which  was  in  excess  of  the  amount  of  its 
then  outstanding  bonds,  and  issued  bonds  under  said  mortgage  also  in  excess  of  the  last  re- 
ferred to  amount,  held,  that  such  bonds,  to  the  extent  they  were  actually  out  and  in  the  hands 
of  bona  fide  holders,  where  a  second  mortgage  was  executed  by  the  company,  constituted  a 
prior  lien  under  the  first  mortgage.    Claflin  v.  South  Carobna,  etc.,  R.  Co.,  8  Fed.  R.,  118. 
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§  1876.  A  statute  of  Ohio  provided  that  existing  railroad  companies,  hy  filing  their  accept- 
ance with  the  secretary  of  state,  should  have  the  benefit  of  an  act  empowering  any  railroad 
company  to  aid  another  company  by  subscribing  to  its  stock  or  otherwise,  upon  the  assent  of 
two-tiiirds  of  the  stock  represented  at  a  called  meeting  of  stockholders.  The  defendant  com- 
pany, without  having  formally  complied  with  either  of  the  required  conditions,  guarantied 
the  bonds  of  another  company.  At  a  subsequent  stockholders*  meeting,  at  which  the  stock 
of  complainant  was  represented,  the  guaranty  was  approved,  which  approval  had  never  been 
rescinded.  The  bonds  had  been  placed  on  the  market,  accompanied  by  the  resolution  approv- 
ing the  guaranty,  and  sold.  Held,  that  the  defendant  company,  having  assumed  to  exercise 
the  powers  conferred  by  the  acts  referred  to,  could  not  exonerate  itself  by  denying  its  ac- 
ceptance of  the  same,  and  that  the  complainant,  a  stockholder,  was  not  entitled  to  an  injunc- 
tion upon  the  directors  against  paying  interest  on  the  bonds  they  had  guarantied.  Zabriskie 
V.  Cleveland,  etc.,  R.  Co.,  23  How.,  881. 

§  1877.  The  firm  of  D.  S.  &  Co.  hoA  been  for  some  years  the  general  financial  agents  of  a 
railroad  company,  and  interested  in  its  capital  stock  and  its  various  classes  of  securities,  includ- 
ing its  mortgage  and  other  bonds  and  its  floating  debt.  The  head  of  the  firm  was  for  some 
time  a  director,  and  finally  became  president  of  the  company,  and  was  invested  with  plenary 
control  of  its  financial  affairs.  The  company  was  overwhelmed  with  floating  debt  and  cred- 
itors were  pressing  to  be  paid.  Money  enough  was  furnished  said  firm  to  meet  interest  upon 
bonds  falling  due  by  leaving  all  other  debts  unpaid.  Held,  that  under  these  circumstances 
the  firm  was  not  precluded  by  its  relation  to  the  company  from  purchasing  coupons  for  intpr- 
est  on  bonds  of  the  company  as  the  same  matured.  Duncan  v.  idobile,  etc.,  R.  Co.,  8  Woods, 
667. 

§  1878.  A  party  is  estopped  from  denying  the  corporate  existence  of  a  railroad  company 
whose  bonds  he  holds  and  by  virtue  of  which  he  acquires  his  focus  standi  in  the  suit;  as, 
where  the  holder  of  second  mortgage  bonds,  made  a  party  to  a  bill  to  foreclose  a  first  mortgage, 
seeks  to  impeach  the  latter  upon  the  ground  that  the  corporation  has  not  taken  the  requisite 
steps  to  entitle  it  to  assume  the  name  in  which  the  first  and  second  mortgi^ges  were  executed. 
Wallace  v.  Loomis,  7  Otto,  146. 

§  1879.  Railroad  bonds,  secured  by  a  first  mortgage,  promising  on  their  face,  as  prepared 
for  issue  and  sale,  payment  in  lawful  money,  were  guarantied  by  the  state.  A  stipulation 
that  they  should  be  paid  in  coin  was  subsequently  indorsed  by  the  company  in  compliance 
with  the  demand  of  purchasers  thereof.  Held,  that  this  stipulation  was  supplementary  and 
subsidiary,  affecting  only  the  company  and  not  discharging  the  guaranty.    Ibid, 

§  1880.  The  state  of  Minnesota  issued  its  bonds  to  a  certain  railroad  company  to  aid  in  it» 
construction,  taking  as  security  bonds  of  the  company  secured  by  a  first  mortgage,  and  a 
conveyance  from  the  company  of  certain  lands,  free  from  incumbrances.  The  bonds  of  the 
state  were  delivered,  according  to  agreement,  from  time  to  time  as  the  road  was  graded,  and 
were  all  indorsed  by  the  company  to  the  contractor  in  payment  for  the  gi*ading.  Nothing 
further  was  accomplished  by  the  company,  and  the  state  foreclosed  its  mortgage  on  all  the 
property  of  the  company,  and  bought  it  in.  The  state  afterwards  made  an  agreement  with 
a  new  company  for  the  consummation  of  the  enterprise,  and  granted  to  this  new  company 
all  the  property  of  the  old,  free  from  liens  and  claims,  and  also  granted  to  this  new  com- 
pany the  lands  which  it  had  formerly  granted  to  the  old,  and  of  which  it  had  taken  a  convey- 
ance from  the  old  company,  as  security  against  loss  on  the  state  bonds.  The  contractor  hold- 
ing the  state  bonds  brought  an  action  to  charge  these  lands  in  the  hands  of  the  new  company, 
for  the  payment  of  his  bonds.  The  oourt  refused  his  prayer,  inasmuch  as  the  lands  passed 
from  the  state  to  the  new  company  unincumbered,  they  not  being  affected  with  any  specific 
lien  in  the  hands  of  the  state.    Chamberlain  v.  St.  Paul,  etc.,  R.  Co.,  2  Otto,  299. 

As  to  duties  and  liabilities  of  Officers,  see  Officers. 

As  to  Sureties  and  Guarantors,  see  Bills  and  Notes,  V. 

As  to  Appeal  and  Writ  of  Error  Bonds,  see  Appeals  and  Writs  of  Error,  X 

As  to  bonds  in  Replevin,  see  Actions,  XII.  In  Attachment,  see  Writs.  Injunction  Bonds, 
see  Equity.    Stipulations  in  Admiralty,  see  Practice. 

As  to  ordinary  Commercial  Paper,  see  Bills  and  Notes.  Bona  fide  holder,  see  Bills  and 
Notes,  IV ;  Confiict  of  Laws  in  respect  to  Commercial  Paper,  see  Bills  and  Notes,  XTV. 

As  to  Bank  Paper,  see  Banes,  V I,  X ;  Bills  and  Notes  ;  Money. 

« 

As  to  Bills  of  Lading,  see  Carriers. 

Powers  and  duties  of  Municipal  Corporations,  see  Corporations. 

Practice  in  Mandamus,  see  Writs. 

As  to  Mortgages  and  Deeds  of  Trust,  see  Conveyances. 
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BOOKS. 

In  Evidence,  see  Evidencb. 


BOTTOMKT  AND  KESPONDENTIA. 

See  Mabttime  Law. 


BOUNDARIES. 

National,  see  Qovernment. 

Of  States,  see  States. 

Of  liand,  see  Land. 

Ab  to  Jurisdiction  of  Supreme  Ck)urt,  see  Appeals  and  Writs  of  Ebbob,  VI,  i^ 


BOUNTIES  AND  PENSIONS. 

See  Wab. 


BOUNTY  LANDS. 

See  Land. 


BRAZIL. 

See  FOBEION  GtoVEBNMENTS. 


BREACH  OF  PROMISE  OF  MARRIAGE. 
See  Domestic  Relations. 


BRIBERY. 
See  Cbikes. 


BRIDGES. 

See  Roads  and  Bridqes;  Water-Coubsbs. 


BRITISH  CORPORATIONS, 

See  Corporations. 
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BRITISH  CREDITORS. 

See  Foreign  Gk>v£BNii£NTB. 


BRITISH  STATUTES. 
See  Ck>NSTiTUTioN  and  Laws. 


BROKERS. 
See  Agency,  XIV. 


BURDEN  OF  PROOF. 

See  Evidencb. 


BURGLARY. 

See  CfiiMES. 


BY-LAWS. 

See  Banks;  Corporations. 
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Cooke  y.  Graham,  3  Cr.,  229.    Bonds,  gg  67, 

154,  171. 
Cooper  y.  Town  of  Thompson.*  13  Blatch., 

434.     Bonds,  gg  1700,  1704,  1746,  1782. 
Corcoran  y.  Chesapeake  and  Ohio  Canal  Co.,* 

1  MacArth.,  358.    Bonds,  g  1769. 
Coulson   y.    City  of   Portland,  Deady,  481. 

Bonds,  g  1586. 
Coulson  V.  Walton,  9  Pet.,  62.    Bonds,  g  78. 
County  Commissioners  y.  Chandler,  6  Otto, 

205-211.    Bonds,  g  1154. 
County  of  Bates  y.  Winters,  7  Otto,  83-92. 

Bonds,  gg  1194,  1195. 
County  of  Bergen  y.  Merchants'  Exch.  Nat. 

Bank,*  12  Fed.  R.,  743.    Bonds,  g  1104. 
County  of  Callaway  y.  Foster,  3  Otto,  567- 

575.     Bonds,  gg  876-878. 
County   of   Cass   y.    Qillett,*  10  Otto,  685. 

Bonds,  gg  942,  944,  1090,  1200,  1551. 
County  of  Cass  y.  Johnston,  5  Otto,  860-872. 

Bonds,  gg  901-904,  1117.   . 
County  of  Oa^  y.  Jordan,*  5  Otto,  873.  Bonds, 

§g  942,  1199,  1498. 
County  of  Cass  y.  Shores,  5  Otto,   875-880. 

Bonds,  g  1446. 
County  of  Chicot  y.   Lewis,*  18  Otto,   165. 

Bonds.  §  965. 
County  of  Clay  y.  Society  for  Sayings,    14 

Otto,    579^591.      Bonds,    gg    1019-1023, 

1509,  1528,  1687. 
County  of  Dallas  y.  MacKenzie,  4  Otto,  663. 

Bonds.  }$  1521. 
County  of  Daviess  y.  Huidekoper,  8  Otto,  98- 

104.    Bonds,  gg  1871-1373. 
County  of  Greene  v.  Daniel,*  12  Otto,  187. 

Bonds,  gg  1087,  1634,  1801. 
County  of  Henry  y.  Nicolay,  5  Otto,  619-627. 

Bonds,  g$  889-892, 1203. 
County  of  Jasper  v.  Ballou,  13  Otto,  745-753^ 

Bonds,  gg  1270, 1271, 1698. 
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County  of  Kankakee  y.  JStna  Life  Ins.  Co., 

10'  Otto,    668-672.    Bonds,    §§  919,  920, 

1101. 
County  of  Leavenworth  y.   Barnes,  4  Otto. 

70-73.    Bonds,  §§  1024-1020,  1693.  1721^ 
County  of  Liyingston  y.  Darlington,  11  Otto, 

411.    Bonds,  §  962. 
County  of  Macon  v.  Shores,  7  Otto,  272-279. 

Bonds,  §§  1889-1894,  942. 
County  of  Morgan  v.  Allen,  13  Otto,  498-^15. 

Bonds,  §§1S20-1 824. 
County  of  Moultrie  y.  Fairfield.  15  Otto,  870- 

880.    Bonds,  §§  833-890, 1201,  1507. 
County  of  Moultrie  y.  Rockingham  Ten-cent 

Savings  Bank,  2  Otto,  6»l-687.    Bonds, 

§§  872-875, 1508. 
County  of  Ralls  v.  Douglass,*  15  Otto,  728. 

Bonds,  §§  942,  1560,  1561,  1718,  1805. 
County  of  Kandolph  v.  Post,  3  Otto,  502-514. 

Bonds.  §§915-917,  1531. 
County  of  l£ay  v.  Vansycle,  6  Otto,  675-688. 

Bonds,  §§1190-1193. 
County  of  fc>chuyler  v.  Thomas,*  8  Otto,  169. 

Bonds.  ^§  042,  947,  964.     . 
County  of  Scotland  v.  Thomas,  4  Otto,  682- 

694.     Bonds,  §§  1210-1214,  942. 
County  of  Tipton  v.  Locomotive  Works,  13 

Otto,  528-540.    Bonds,  §§  1825-1829. 
County  of  WaiTen  v.  Marcy,  7  Otto,  96-110. 

Bonds,  §§  1454-1457. 
County  of  VVilson  v.  National  Bank,  18  Otto, 

770-779.    Bonds,  §§  1044-1048,  1478. 
Cox  y.  United  States,  6  Pet.,  172-204.    Bonds, 

§§  401-404,  280,  852,  854. 
Crampton    v.    Zahriskie.    11    Otto,    601-609. 

Bonds,  §§^1574,  1575. 
Crawford  v.  Dexter,  5  Saw.,  201-205.    Bonds, 

§788. 
Cromwell  v.  County  of  Sac,  6  Otto,  51-63. 

Bonds,  ^§  1407-1471. 
Cronin    v.    Patrick    Co.,*   1    Hughes,    524. 

Bonds,  §§  1484.  1518. 
Culbertson  v.  Stillinger,*  Taney,  75.    Bonds, 

f^657. 
Cunningham  v.  Macon,  etc.,  R.  Co.,* 8  Woods, 

418.    Bonds,  ^  1845,  note. 
Curtis  v.  County  of  Butler,  24  How.,  485-450. 

Bonds,  §§  998,  997. 
Cutts  y.  United  States,  1  Gall.,  68-74.   Bonds, 

§§  22-25. 

D. 

Dair  v.  United  States,  6  Ch.  Leg.  N.,  477. 

Bonds,  §  512. 
Dair  v.  United  States,  16  Wall.,  1-6.    Bonds, 

§51L 
Darlington  v.  La  Clede  County,*  4  Dill.,  200. 

Bonds,  §§  1587,  1541. 
Davenport  v.  County  of  Dodge,  15  Otto,  287- 

243.    Bonds,  ^§  1617,  1018. 
Davidson  v.  Brown,  1  Cr.  C.  C,  150.    Bonds, 

§95. 
Davis  v.  Kendallville,*  5  Biss.,  283.     Bonds, 

§§  1077,  1495. 
Debutts  v.  McCuUoch,  1  Cr.  C.  C,  286.  Bonds, 

^442. 
Dixon  v.  United  States,  1  Marsh.,  181.  Bonds, 

§§  45,  48-50,  60,  68,  69,  138,  216. 
Dobynes  v.  United  States,  8  Cr.,  241.     Bonds, 

§180. 
Dolton  v.  Cain,  14  Wall.,  472.    Bonds.  §  62. 
Douglass  v.  County  of  Pike,  11  Otto,  677-688. 

Bonds,  ^S  1708-1 71 L 
Douglass  y.  Lincoln  Co.,*  2  McC,  449.  Bonds, 

g  1251,  note. 


Dowlin  v.   Standifer,   Hemp.,  290.     Bonds, 

§655. 
Doxv.  Postmaster-General,  1  Pet.,  818-827. 

Bonds,  g§  709-771. 
Drapery.  Springport,  14 Otto,  501^504.   Bonds, 

^  1405,  1400. 
Duncan  v.  Mobile,  etc..  R.  Co.,  8  Woods,  567. 

Bonds,  §J5 1770,  1771, 1877. 
Duncan  v.   United    States,   7  Pet.,  485-452. 

Bonds,  §§  505-510,  28a 
Dunlop  V.  Ball,  2  Cr.,  180.    Bonds,  §  125. 
Durant  v.  Iowa  County,*  Woolw.,  69.    Bonds, 
1243,  1549,  1748. 


E. 


East   Lincoln    v.   Davenport,    4   Otto,    801. 

Bonds,  §§  1091,  1514. 
Empire  v.  Darlington,  11  Otto,  87-98.    Bonds, 

§§  1218-1220,  1102,  1578. 
Erwm  v.  St.  Joseph  Board  of  Public  Schools, 

2  McC.,  608.    Bonds,  §  939. 
Evans  v.  C.  &  P.  Railroad  Co..*  2  Pittsb.,  R., 

488.    Bonds,  §  1810. 


F. 


Fairfield  v.  County  of  GaHatin,  10  Otto,  47-55. 

Bonds,  §§  809-871. 
Farrar    v.   United   States,    6   Pet,    878-889. 

Bonds,  §§  489-494,  469. 
Fielden  v.  Lahens,*  6  Blatch.,  524.    Bonds, 

^  556.  654. 
Finley  v.  Lynn,  6  Cr.,  288.     Bonds,  §  82. 
Fontaine  v.  Aresta,  2  McL.,  127.     Bonds,  §  160. 
Foote  v.   County  Court  of  Howard  Co.,*  1 

McC,  218.     Bonds,  t$  1650. 
Foote  V.  Hancock,*  15  Blatch.,  848.    Bonds, 

g§  1092,  1477,  1538,  1782. 
Foote    v.    Johnson    County,*   5    Dill.,    281. 

Bonds,  ^  1716. 
Foote   V.    Mount    Pleasant.*   1    McC,    101. 

Bonds,  §§  1532,  1858,  1861. 
Foster  v.  Callaway  Co.,*  8  Dill.,  200.    Bonds, 

§942. 

G. 

Gass  V.  Stinson,  2  Sumn.,  458-469.    Bonds, 

g§  710-722. 
Gause  v.  City  of  Clarksville,  1  McC,  78-«6; 

S.  C,  5  Dill.,  165.    Bonds,  §§  1204^1208, 

932  988   1504 
Gaussen  v.*  United  States,  7  Otto,   584-594. 

Bonds,  §§  789-742,  687,  782. 
Gebhard    v.  Canada   Southern    R*y  Co.,   17 

Blatch.,  416-420.    Bonds,  ^§  1841,  1842. 
Gelpcke  v.  City  of  Dubuque,  1  Wall.,  175- 

220.     Bonds,   §§  1307-1870,    930,    1064, 

1106,  1806. 
George  v.  Ralls  County,  8  Fed.  R.,  647.    Bonds, 

§169. 
George  v.  Ralls  County,*  8  McC,  181.    Bonds, 

§  1658. 
Gilbough  V.  Norfolk,  etc.,  R'y  Co.,  1  Hughes, 

410.    Bonds,  §  1494. 
Gilchrist  v.  Little  Etock,*  1  DUl.,  261.     Bonds, 

^§  1083,  1722. 
Goedgen  v.  Supervisors,*  2  Biss.,  828.    Bonds, 

s:$5  1581,  1582. 
Goldhawk  v.  Duane,  2  Wash.,  823.    Bonds, 

55§  96,  127. 
Grand    Chute   v.    Winegar,    15  WalL,  875. 

Bonds,  §  1577. 
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Gray  v.   Town  of   York,*  15   Blatch.,  885. 

Bonds,  §  1227. 
Greathouse  v.  Dunlap,  8  McL.,  808.    Bonds, 

gS  170,  218. 
Greeley  v.    United    States,    8  Wheat.,  260. 

Bonds,  §  156. 
Green  v.  Creighton,  23  How.,  90.     Bonds, 

§165. 
Green  v.  Town  of  Dyersburg,  2  Flip.,  477-502. 

Bonds,  g§  909-914,  1073,  1580. 
Guernsey  v.   Burlington  Township,*  4  Dill., 

872.    Bonds,  §  1158,  note. 
Gumey  v.  Hoge,  6  Blatch.,  409.    Bonds,  g  140.. 


H. 


Huidekoper  v.  Dallas  County,*  3  DiU.,  171. 

Bonds,  §  1084. 
Humboldt  Township  v.  Long,  2  Otto,  642-651. 

Bonds,  §§  1451-1458. 
Humphreys  v.  Leggett,  9  How.,  297.    Bonds, 

§497. 
Hunt  V.  United  States,  1  GalL,  81-87.     Bonds, 

§§  774,  775,  698,  789,  794. 
Hunter  v.   United  States.*  5  Pet,  173-189. 

Bonds,  §§627-531,450. 
Huntington  v.  Texas,*  16  Wall.,  402.    Bonds, 

§  1856. 
Hutchison,  In  re,  2  Hughes,  245.    Bonds,  §  79. 


Hackett  ▼.   Ottawa,  9  Otto,  86-96.    Bonds, 

§§  1160, 1161. 
Halliburton  v.  United  States,*  18  WalL,  68. 

Bonds,  §§  299,  352,  853. 
Hannibal    v.   Fauntleroy,   15    Otto,  408-413. 

Bonds,  ^  1008-lOOS. 
Harman  v.  Harman,  1  Bald.,  129-181.    Bonds, 

§§  17, 18. 
Harris  v.  Babbitt,  4  DiU.,  185-194.     Bonds, 

§§  588, 589. 
Harsnman  v.   Bates   County,*  8  Dill.,   150. 

Bonds,  §  1228. 
Harshman  v.  Bates  County,  2  Otto,  569-575. 

Bonds,  §§  899,  900,  1228,  1505. 
Hart  V.  United  States,*  5  Otto,  316.    Bonds, 

§652. 
Harter  V.  Kemochan,  13  Otto,  562-674.  Bonds, 

§§  1421-1480, 1068,  1223. 
Hartman  v.  Greenhow,  12  Otto,  672.     Bonds, 

§1051. 
Hayden  v.  Davis,  8  McL.,  279.    Bonds,  §§  51, 

88 
Hayes  V.  New  York  Mining  Co.,*  2  Colo.  Ty, 

273.     Bonds,  §§  141,  143. 
Hazard   v.   Hazara,    1    Paine,  295.     Bonds, 

§§111. 
Hazel  V.  Waters,  3  Cr.  C.  C,  420.    Bonds, 

§286. 
Hazel  V.  Waters,  8  Cr.  C.  C,  682.    Bonds, 
.      §  137. 
Hecox  ▼.  Citizens'  Ins.  Co.,  9  Biss.,  421-428. 

Bonds,  §  644. 
Heine  v.  Levee  Commissioners,  19  Wall.,  655; 

S.  C,  1  Woods,  246.    Bonds,  §  1652. 
Henderson  v.  Jackson  County,*  12  Fed.  R., 

676.     Bonds,  §  954. 
Henderson  v.  Moore,  5  Cr.,  11.    Bonds,  §  126. 
Hitchcock  V.  Galveston,  2  Woods,  272.   Bonds, 

§934. 
Hollings worth  ▼.  Detroit,  8  McL. ,  472.    Bonds, 

§  1759. 
Hood  V.  Spencer,  4  McL..  169.  Bonds,  g§88,  89. 
Hopkirk    v.    M'Conico,    1    Marsh.,    220-227. 

Bonds,  ^^  682-084. 
Hopper  V.  Town  of  Covington,*  8  Fed.  R, 

777.     Bonds,  §§  1501,  1523,  1790. 
Hotchkiss  V.  National  Banks,  21  Wall,  854- 

360.    Bonds,  f;§  1843-1845. 
Hotchkiss  V.  Tradesman's  National  Bank,*  10 

Blatch.,  884.     Bonds,  §  1343,  note. 
Howard  v.  Crawford  County,*  1  Pittsb.  R., 

536.     Bonds,  §  1534. 
Howell  V.  Western  R.  Co.,  4  Otto,  463.   Bonds, 

§§  1403,  1872. 
Huff  V.  Hutchinson,  14  How.,  586.     Bonds, 

§:^  99,  100,  158,  159. 
Huidekoper  v.  Buchanan   County,*  8   Dill., 

175.     Bonds,  g§  1515,  1524,  1525. 
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Connecticut  Mut.  Life  Ins.  Co.  v.  Bowler,  1 
Holmes,  263-266.    Bonds,  §^  645,  046. 

Lisurance  Company  v.  Bruce,  15  Otto,  328- 
833.     Bonds,  §§  1433,  1434. 

Mutual  Life  Ins.  Co.  of  New  York  v.  Wilcox, 
8  Bias.,  197-203.    Bonds,  §§  635-637. 


Irwin  V.  Town  of  Ontario,*  18  Blatch.,  259. 
Bonds,  §§  1540,  1689. 

J. 

Jackson  v.  Ludeling,  21  WalL,  616.    Bonds, 

§  1871. 
Jackson   v.    Simon  ton,*   4   Cr.    C.   C,    250. 

Bonds,  §^  822,  455. 
Jackson  v.  Vicksburg,  etc.,  R.  Co.,*  2  Woods, 

141;   S.  C,  13  Alb.  L.  J.,  853.    Bonds, 

§  1346,  note. 
James    v.    Milwaukee,     16    Wall.,    159-162. 

Bonds,  g  1198. 
January  v.   Johnson  County,*  8  DilL,  408L 

Bonds,  §  1702. 
Jarrolt    v.   Moberly,*  5    DilL,  258.      Bonds, 

§§1066,  1179,  1500. 
Jarrolt  v.  Moberly,  13  Otto,  580-591.    Bonds, 

§018. 
Jay  cox  V.  Chapman,  10  Ben.,  617.    Bonds, 

§648. 
Jessup  V.  United  States,  16  Otto,  147.    Bonds, 

5i§  107-109. 
Johns  V.  Brodhag,*  1  Cr.  C.  C,  235.    Bonds, 

§  532. 
Johnson   v.   Lewis,*  2   McC,  479.     Bonds, 

§1481. 
Johnson    v.    United   States,   5   Mason,   425. 

Bonds,  i(  101. 
Jones   V.   United   States,   7   How.,  681-692. 

Bonds,  §^  350,  351,  604. 
Jones  ▼.  United  States,  18  WalL,  6S2.    Bonds, 

§  792. 
Jordan  v.  Cass  County,*  8  DilL,  185.    Bonds, 

(^i$  953,  1686. 
Jordan   v.   Cass   Co.,  8  Dill.,  245.     Bonds, 

§  1498. 
Jud^5on  V.  City  of  Plattsburg,*  8  DilL,   181. 

Bonds,  §§  1516,  1809. 

K. 

Keane  v.   Fort  Scott,*  1    Cent  L.  J.,  140. 

Bonds,  §  1520. 
Kenicott  v.  The  Supervisors,  16  Wall.,  452- 

471.    Bonds,  §§  1458-1464,  926,  1806. 
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Kennard  v.  Cass  County,  8  Dill.,  147.   Bonds, 

^  1791. 
Kennicott  v.  The  Supervisors,*  6  Biss.,  138. 

Bonds.  ^§  1474,  1493,  1571,  1572. 
Ketchum  v.  Duncan,  6  Otto,  659-675.    Bonds, 

^1735-1742,1807. 
Ketchum  v.  Pacific  Railroad.  4  DiU.,  78;  S.  C, 

11  Otto,  806.     Bonds,  §  1868. 
Ketchum  v.  St.  Louis,  U  Otto,  806. 

g  lyos. 

Kikindal  v.  Mitchell,*  2  McL.,  402. 

Kimbaii  v.  Mobile,*  3  Woods,  555. 

^96(5. 
Knox    V.    Devens,    5    Mason,    880. 

§  6.>8. 
Koshkonong  v.  Burton,  14  Otto,  668. 

§§  1738,  1760-1762,  1803. 


Bonds, 
Bonds, 
Bonds, 
Bonds, 
Bonds, 


L. 


Bonds, 


Larned  v.  Burlington,*  4  Wall.,  276. 

g§  027,  I0O6,  1 152,  note. 
Lawrence  v.  United  States,*  2    McL.,   581. 

Bonds,  ^§  294,  295,  871. 
Lee  County  v.  Rogers,  7  Wall.,  181.    Bonds, 

S«8  1555, 1567. 
Leggett    V.    Humphreys,    21    How.,    66-80. 

Bonds,  S§  488-4S8,  475. 
Leland,  In  re.  6  Ben.,  175.     Bonds,  §  1483. 
Lenox    v.     Notrebe,    Hemp.,    225.      Bonds, 

^660. 
Leslie  v.  Town  of   Urbana,*   8   Biss.,  485. 

Bonds,  g§  1692,  1701. 
Lewis  V.  Board  of  Commissioners,*  2  McC, 

464.     Bonds,  gg  987,  1512. 
Lewis  V.  Board  of  County  Commissioners,  1 

McC,  877-882.    Bonds,  gg  1155-1157. 
Lewis  V.   City  of   Clarendon,*  5  Dill.,  829. 

Bonds,  §^951,  1116,  1221. 
Lewis  V.  Citv  of  Shreveport,*  3  Woods,  205. 

Bonds,  g';5  926,  1178,  1512,  1695. 
Lewis    V.   Commissioners,   15  Otto,   739-751. 

Bonds,  S.^  1248.  124a. 
Lewis  V.   County  Commissioners,*  1  McC, 

458.     Bonds,  §  1249,  note. 
Lewis    V.    Harwood,*   6    Cr.,    82.      Bonds, 

§88. 
Lexington  v.  Butler,  14  Wall.,  282.     Bonds, 

§^  1764. 1784. 
Lincoln  v.  Iron  Co.,*  18  Otto,  412.    Bonds, 

§  1789. 
Little  Rock  v.  National  Bank,  8  Otto,  808-315. 

Bonds,  §1260. 
Loan  Association  v.  Topeka.  20  Wall.,  655- 

670.    Bonds,  g^  1162-1168. 
Locke  V.  Postmaster-General,*  8  Mason,  446. 

Bonds,  gg  297,  694,  752. 
Long  V.  New  London,  9  Biss.,  539-548.   Bonds, 

gg  1240-1242,  952. 
Louisiana  v.  Taylor,  15  Otto,  454-459.    Bonds, 

^^  879  88 1) 
Louisiana  v.  Wood,  12  Otto,  294-300.     Bonds, 

gS5 1201-1263. 
LouiBvilio  V.  Savings  Bank,  14  Otto,  4G9-479. 

Bonds,  ^  867,  868. 
Lynde  v.  The  County,  16  Wall.,  6-16.    Bonds, 

^g  1051-1055, 1137,  1495. 
Lyons  v.  Lyons  National  Bank,*  19  Blatch., 

279.     Bonda,  gi^  1747,  1706. 
Lyons    v.    Munson.*    9    Otto,    685.      Bonds, 

gg  1058,  1059,  1588. 
Luling  V.  City  of  Racine,*  1  Biss.,  814.  Bonds, 

g$  1556-1558. 


M. 

McCall  V.  Town  of  Hancock.*  10  Fed.  R.,  8. 

Bonds,  g,^  1540,  1718,  1782. 
McClure  v.  Township  of  Oxford.  4  Otto,  429- 

438.    Bonds,  gg  1398-1401. 
McComb  V.  Board  of  Liquidation,  2  Woods, 

48.     Bonds,  g  1849. 
McCoy  V.   Washington  County,*  7  Am.   L, 

Reg.,  196.     Bonds,  g  1754. 
McCoy  V.  Washington  County,*  3  Wall.  Jr., 

881.    Bonds,  gi^  961,  1076,  1721,  1751,  1752, 

1767,  1788,  1782,  ia57. 
M'Gill  V.  Bank  of  United  States,  12  Wheat, 

511-515.  J.  Bonds,  gg  680,  507,  499. 
McKee   v.    Vernon   County,*   3   Dill.,    210. 

Bonds,  g  1519. 
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Philadelphia,   etc.,    R   Co.   v.   Maryland,   10 

How.,  376.     Bonds,  §§  1311,  1213. 
Philadelphia,  etc.,  R  Co.  v.  Quigley,  21  How., 

209.     Bonds,  §  1836. 
Q.,  M.  &  P.   R.   Co.   V.  Morris,   84  Bl.,  410. 

Bonds,  §  1008. 
Railroad  Co.  v.  Butler,  50  CaL,  575.     Bonds, 

§918. 
Railroad  Co.  v.  County  of  Otoe,  16  Wall,  667. 

Bonds,  §§  854,  866,  1173,  1174. 
Railroad    Co.    v.    Evansville,    15    Ind.,   895. 

Bonds,  §  1448. 
Railroad  Co.  v.  Fraloff,  100  U.  S.,  24.    Bonds, 

8  1397. 
Railroad  Co.  v.  Jones,  95  U.  S.,  439.    Bonds, 

g  1892 
Railroad  Co.  v.  Schutte,  100  XJ.  S.,  644  Bonds, 

gl8d0. 


Selma  &  Gulf  R.  Co.,  Ex  parte.  45  Ala.,  696. 

Bonds,  §  1781. 
Terre  Haute,  etc.,  R  Co.  v.  Earp,  21  111.,  292. 

Bonds,  §  1216. 
Vermont  &  Canada  R  Co.  v.  Vermont  Cent. 

R.  Co.,  34  Vt.,  1.    Bonds,  §  1838. 
Vermont  &  Canada  R.  Co.  v.  Vermont  Cent. 

R.  Co.,  46  Vt.,  792.    Bonds,  §  1888. 
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Randon  v.  Toby,  11  How.,  493.    Bonds,  §  1046. 
Ranney   v.    Baeder,    50    Mo.,    600.     Bonds, 

§901. 
Raphael  v.  Bank  of  England,  88  Eng.  L.  & 

Eq.,  276.     Bonds,  §  1466. 
Rawstone    v.    Parr,    3    Russ.,    427.      Bonds, 

§§  548,  549. 
Rawstone  v.  Parr,  3  Russ.,  539.    Bonds,  §  550. 
Rayne,  Ex  parte,  1  Gale  &  D.,  877.    Bonds, 
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Read  v.  Brookman,  3  Term  R.,  151.    Bonds, 

§24. 
Reed  v.  Garvin,  7  Serg.  &  R.,  854.    Bonds, 

§546. 
Rees  V.  Berrington,  2  Ves.  Jr.,  542.    Bonds, 

§§  522,  774. 
Reeves    v.  Andrews,  7   Ind.,    207.     Bonds, 

§1442. 
Reinboth    v.    Pittsburg,    41  Penn.  St,  278. 

Bonds.  §§  840,  841. 
Removal  Cases,  100  U.  S.,  457.     Bonds,  §  1423. 
Rex  V.  Croke,  Cowp.,  29.    Bonds,  §  237. 
Rex   V.    Foxcroft,    2    Burr.,    1017.      Bonds, 

§1709. 
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Richardson  v.  Horton,  6  Beav.,  185.     Bonds, 
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Richardson,    In   re,    2  Story,  571.      Bonds, 

§867. 
Riddle  v.  Moss,  7  Cr.,  206.    BondSjJ  718. 
Riggs   "^^    Johnson    County,    6    Wall.,    166. 

Bonds,  §  1616. 
Ring   V.    County   of   Johnson,    6   la.,    265. 

Bonds,  §  1367. 
Roberts  v.   BoUes,  101  U.  S.,  119.     Bonds, 

§  1444. 
Robertson  v.  Rockford,  21  111.,  451.    Bonds, 

§1674. 
Rogers  v.  Burlington,  3  Wall.,  654.    Bonds, 

§g  911,  1151,  1174,  1466,  1674,  1683. 
Rogers   v.    Dan  vers,   1  Mod.,   165.      Bonds, 

§§  548,  544. 
Roosa  V.  Crist,  17  lU.,  450.    Bonds,  §§  1006, 

1444. 
Rowan  v.    Runnels,  5  How.,   184.      Bonds, 

§§  871,  925.  1710,  1370. 
Rowlandson,    Ex   parte,    3    P.    Wms.,    406. 

Bonds,  §  646. 
Rowley  v.  Stoddard,  7  Johns.,  207.    Bonds, 

§775. 
Rowth  V.  Howell,  8  Ves.  Jr.,  666.     Bonds, 
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Rubey  v.  Shain,  54  Mo.,  207.    Bonds,  §§  901, 

903,  1373. 
Ruggles   V.    Patten,   8  Mass.,  480.      Bonds, 

§766. 
Ryan  v.  Lynch,  68  IlL,  160.    Bonds,  §  1355. 
Ryan  v.  Vanlandingham,  7  Ind.,  416.    Bonds, 

§1442. 
Ryder  v.  Wombwell,  Law  Rep.,  4  Exch.,  89. 

Bonds,  §  1385. 
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Sacramento   v.  Kirk,  7   Cal.,  410.      Bonds, 

§873. 
St.  Joseph  Township  v.  Rogers,  16  Wall.,  644, 

Bonds,  ^  902,  1353,  1362,  1388,  1420,  1447, 

1680. 
San  Antonio  v.  Mehaflfy,  96  U.  S.,  313.   Bonds, 

§§  1366,  1376. 
Sandford   v.   Norton,   14   Vt.,   228.     Bonds, 

§  1838. 
Sanger  v.  Upton,  91  U.  S.,  56.    Bonds,  §  1820. 
Satterlee  v.  Matthewson,  2  Pet.,  380.     Bonds, 

§  1867. 
Savings  Co.  v.  New  London,  29  Conn.,  174. 

Bonds,  §S  1466,  1685. 
Sawyer   v.    Hoag,    17   Wall.,    610.     Bonds, 

§  1820. 
SchaefPer  v.  Bonham,  95  Bl.,  378.    Bonds, 

§  1429. 
Schall  V.  Bowman,  62  111.,  321.    Bonds,  p.  384. 
Schenectady,  etc.,  Plank-road  Co.  v.  Thatcher, 

1  Kern. ,  102.    Bonds,  §1216. 
Schuchardt  v.  Aliens,  1  Wall.,  369.    Bonds, 

§1385. 
Scipio    V.   Wright,   101  U.   S.,   665.     Bonds, 

S§  1156,  1678. 
Scott   V.   Sandford,   19  How.,  893.      Bonds, 

§  1268,  note. 
Searie  y.  Adams,  3  Kan.,  515.    Bonds,  §  1470. 
Sewing  Machine  Co.  v.  Webster,  47  la.,  357, 

Bonds,  §  642. 
Seybert  v.  City  of  Pittsburg,  1  Wall.,  272. 

Bonds,  ^  841,  911,  1466. 
Sharpless  v.  Mayor  of  Philadelphia,  21  Penn. 

St.,  147.    Bbnds,  §§  1163,  1164,  1166,  1173. 
Sheehy  v.   Mandeville,  6  Cr,,  253.     Bonds, 


§g  541,  544. 
Ib^ 


Shelby    v.    Guy,    11    Wheat.,  361.      Bonds, 

^  1370. 
Shepherd  v.  Beecher,  2  P.  Will.,  288.    Bonds, 

§721. 
Sheppard  v.  Graves,  14  How.,  505.    Bonds, 

§  1268,  note. 
Shirk  V.  Pulaski  County,  4  DUl.,  209.    Bonds, 

§  1264. 
Simmons  v.   Almy,   103  Mass.,   36.      Bonds, 

8  496. 
Simpson  V.   Field,  2  C*h.   Cas.,  22.     Bonds, 

§§  541,  550. 
Simpson  v.   Ingham,  2  Bam.  &  Cress.,  65. 

Bonds,  §  351. 
Simpson  v,  Vaughan,  2  Atk.,  31.     Bonds, 

g§  542.  548,  549, 
Sims  V.  Hundley,  6  How.,  1.    Bonds,  §  1268, 

note. 
Sinking  Fund  Cases,  99  U.  S.,  746.    Bonds, 

81842. 
Sistermans  v.  Field,   9  Gray,  836.     Bonds, 

§1466. 
Skillett    V.   Fletcher,    L.   R,,    1  C.   P.,    217. 

Bonds,  §  428. 
Skip  V.  Huey,  3  Atk„  93.     Bonds,  §g  549,  774. 
Slacum  V.  Pomery,  6  Cr.,  221.    Bonds,  gg  837, 

1840. 
Slee  V.  "Bloom,  20  Johns..  669.     Bonds,  §  43. 
Sleech's  Case,  1  Meriv.,  539.     Bonds,  §548, 
Smith  V.  Braine,  16  Ad,  &  EU.  (N.  S.),  244. 

Bonds,  ^55  1386,  1466. 
Smith  V.  Clark  Count v,  54  Mo.,  58.     Bonds, 

§§  876,  880,  901,  1218,  1372,  1391. 
Smith  V,  Kernachen,  7  How.,  198.      Bonds, 

§  1268,  note. 
Smith  V.  Lusher,  5  Cow.,  688.     Bonds,  g  21. 
Smith  V.   Peoria  Co.,  59    111.   412.      Bonds, 

§428. 


Bonds, 
Bonds, 


Smith  V.  Sac  County,  11  Wall.,  139.    Bonds, 

§§  911,  1352,  1395. 
Smith  V.  Scott,  3  Rob.,  258.     Bonds,  §  768. 
Smith  V.   Town    of   Yates,   15    Blatch.,    89. 

Bonds,  §  1050. 
Smith  V.  United  States,  5  Pet.,  293.    Bonds, 

§§  186.  337,  398,  406,  493,  580. 
Smith  V.  United  States,  2  Wall.,  235.    Bonds, 

§§  432,  788. 
Smith  V.  Wigley,  8  Moore  &  S.,  175.    Bonds, 

§351. 
Smyth    V.    Strader,   4   How.,    404,      Bonds, 

§21. 
Society  of  Savings  v.  City  of  New  London, 

29  Conn.,  174.    Bonds.  §§  882,  1442,  1448. 
South  Carolina  Society  v.  Johnson,  1  McCord, 

41.    Bonds,  §  588. 
Spangler  v.  Jacoby,  14  111.,  297.    Bonds,  §§ 

1854,  1360. 
Sparks  v.  Bank,  9  Am.  L.  Reg.  (N.  S.),  865. 

Bonds,  §  588. 
Sparrow  v.  Evansville,  etc.,  R.  Co.,  7  Port., 

369.     Bonds,  §  1216. 
Speake  v.  United  States,  9  Cr.,  28.    Bonds, 

§  735.  • 
Spencer  v.  Lapsley,  20  How.,  264.    Bonds, 

§  1268,  note. 
Spencer  v.   Maxfield,  16  Wis.,  178.    Bonds, 

§  1470. 
Sperring  v.  Taylor,  2   McL.,    862. 

§314. 
Spofford  V.  Newson,  9  Ired.,  507. 

§675. 
Starm  v.   Town   of   Genoa,  23  N.  Y.,  489. 

Bonds,  §§  1043,  1448. 
State  V.  Bates  County,  57  Mo.,  70.    Bonds, 

§901. 
State  V.  Berg,  50  Ind.,  496.    Bonds,  §  588. 
State  V.  Binder,  38  Mo.,  450.     Bonds,  §§  901, 

1708,  1709. 
State  V.  Bissell,  4  G.  Greene,   828.    Bonds, 

§§  1367,  1370. 
State  V.  Board  of  Equalization  of   Johnson 

Co.,  10  la.,  157.    Bonds,  §  1367. 
State  V.   Bradshaw,   10  Ired.,  282.      Bonds, 

§634. 
State   V.    Brassfield,    67   Mo.,    831.     Bonds, 

§1708. 
State  V.  Callaway  Co.,  51  Mo.,  395.    Bonds, 

§877. 
State  V.  Cincinnati,  20  Ohio  St.,  18.    Bonds, 

§§  1170,  1171. 
State  V.  Clarkson,  59  Mo.,  149.    Bonds,  §  901. 
State  V.  Cooper  County,  64  Mo.,  170.    Bonds, 

§901. 
State   V.   County  of   Wapello,   13   la.,    398. 

Bonds,  §  1870. 
State  V.  Cunningham,  51  Mo.,  479.    Bonds, 

§901. 
State  V.   Dallas  County  Court,  72  Mo.,  329. 

Bonds,  §  1613. 
State  V.  Daniel,  6  Jones*  Law  (N.  C),  444. 

Bonds,  §  588. 
State  V.  Daviess  Coimty,  64  Mo.,  31.    Bonds, 

§901. 
State  V.  Delatield,  8  Paige,  533;  S.  C,  2  Hill, 

177.     Bonds,  §  1466. 
State  V.  Dodge  County,  10  Neb.,  20.    Bonds, 

§  1617. 
State  V.  Greene  County,  54  Mo,,  540.     Bonds, 

§§  877,  883,  890,  1190,  1210,  1211.  1392. 
State  V.    Harper,   6  Ohio  St.,   607.      Bonds, 

§§  264,  270. 
State  V.  Keunon,  7  Ohio,  562.     Bonds,  §  1018. 
State  V.  Linn  Countv,  44  Mo.,  504.     Bonds, 

gj^  899,  900,  901,  902,  904,  1708,  1709. 
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State  T.  Macon  County  Court,  41  Mo.,  458. 

Bonds,  ^  876,  880,  888,4190,  1892. 
State  v.  Mayor  of  St.  Joseph,  87  Mo.,  270. 

Bonds,  §§  901,  1676. 
State  y.  Maysville  &  Lexing^n  R.  Co.,  18  B. 

Mon.,  1.    Bonds,  §  1210. 
State  V.  Peck,  53  Me.,  284.    Bonds,  §  511. 
State  V.  Pepper,  81  Ind,,  76.     Bonds,  §  511. 
State  V.  Rainey,  74  Mo.,  229.    Bonds,  §  1611. 
State  v.  Saline  Co.,  51  Mo.,  850.    Bonds,  g  877. 
State  V.   Shortridge,   56    Mo.,    126.      Bonds, 

g§  1601,  1602. 
State  V.  Sullivan  County,  51  Mo.,  522.    Bonds, 

§§  877,  1190,  1210. 
State  v.   Sutterfield,  54   Mo.,    891.      Bonds, 

§§  901,  904,  1708. 
State  V.  Thorne,  9  Neb..  458.    Bonds,  g  1617. 
State  T.  Tudor,  5  Day,  329.    Bonds,  §  1183. 
State  V.  Wapello  Co.,  18  la.,  888.     Bonds, 

g§  1164,  1368. 
State  V.  Winkelmeier,  85  Mo.,  108.    Bonds, 

§§  901,  904,  1708. 
State  of  Florida  v.  Anderson,  91  U.  S.,  667. 

Bonds,  §  1881. 
State  of  Florida  v.  Florida  Cent  R.  Co.,  15 

Fla.,  690.     Bonds,  §  1880. 
State  of  Missouri  v.  Cape  Girardeau  &  State 

Line  R.  R.,  48  Mo.,  468.    Bonds,  §  877. 
State    Railroad   Tax  Cases,   92   U.   S.,    575. 

Bonds,  §870. 
State  Treasurer  v.  Mann,  84  Vt.,  871.    Bonds, 

§588. 
Stavers  v.  Curling,  8  Bing.  N.  C,  855;  S.  C, 

32  Eng.  Com.  L.,  159.     Bonds,  §918. 
Steamboat  Co.  v.  McCutcheon,  13  r^enn.  St., 

18.    Bonds,  §§  866,  1394. 
Steam  Navigation  Co.  v.  "Weed,  17  Barb.,  878. 

Bonds,  §  866. 
Steele  v.  Mart,  4  Barn.  &  Cress.,  272.    Bonds, 

§  256. 
Steines  v.  Franklin  Co.,  48  Mo.,  175.    Bonds, 


§§  860,  1177. 
line 


Stephens  v.  Foster,  6  Carr.  &  P.,  289.    Bonds, 

§  1466. 
Stetson  V.  Kempton,  18  Mass.,  278.    Bonds, 

§  1169. 
Sthreshley  v.  United  States,  4  Cr.,  169.   Bonds, 

§25. 
Stoddard  v.  Kimball,  6  Cush.,  469.    Bonds, 

§1469. 
Stokes  V.    Soott   Co.,    10   la.,   166.    Bonds, 

§  1370. 
Stone  V.  Elliott,   11  Ohio  St,  252.    Bonds, 

§g  1866,  1456. 
Stoney  v.  American  L.  Ins.  Co.,  11  Paige,  685. 

Bonds.  §§  1367,  1686. 
Stow  V.  Wyse,  7  Conn.,  220.    Bonds,  §  521. 
Stuart  V.  Supervisors,  80  la.,  9.    Bonds,  §  851. 
Stuart  V.  Whitaker,  2  Carr.  &  P.,  100.    Bonds, 

§313. 
Sumner  v.  Hicks,  2  Black,  532.    Bonds,  §  870. 
Sumner  v.   Powell,   2  Meriv.,   86;   S.   C.,   1 

Turn.  &  R.,  425.     Bonds,  §§  542,  544,  550. 
Supervisors  v.  Dorr,  25  Wend.,  440.     Bonds, 

§268. 
Supervisors  t.  Durant,  9  Wall.,  415.    Bonds, 

§  1608. 
Supervisors  v.  Rogers,  7  Wall.,  175.    Bonds, 

§  1608. 
Supervisors  v.  Schenck,  5  Wall.,  772.     Bonds, 

§^  1023,  1362,  1380,  1393,  1420,  1466,  1611, 

1677. 
Supervisors  v.  United  States,   18  Wall.,   71. 

Bonds,  §§  1602,  1710. 
Supervisors  of  Albany  v.   Dorr,   25  Wend., 

440.     Bonds,  §  264. 


Supervisors   of   Alleghany   County   v.   Van 

Campen,  8  Wend.,  48.     Bonds,  §  187. 
Supervisors  of  Mercer  County  v.  Hubbard,  45 

m.,  189.     Bonds,  g  1006. 
Supervisors  of  Schuyler  County  v.  People,  25 

Ul.,  181.     Bonds,  §§920,  1270,  1854. 
Suydam  v.  Morris  Canal,  etc.,  Co.,  5  Hill,  491. 

Bonds,  §866. 
Suydam  v.  Williamson,  20  How.,  427.    Bonds, 

§837. 
Suydam  v.  Williamson,  24  How.,  427.    Bonds, 

§871. 
Swan   V.  Williams,    2   Mich.,    427.    Bonds, 
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Swift  V.  Tyson,  16  Pet,  1.    Bonds,  §  1842. 
Sykes  v.  Laflfery,  27  Ark.,  407.     Bonds,  §  1269. 
Sylvester  v.  Downer,  20  Vt,  855.     Bonds, 

§1838. 
Synionds,  Ex  parte,  1  Cox  Ch.,  200.    Bonds, 
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T. 

Talbot  v.  Dent,  9   K    Mon.,   526.     Bonds, 

§  1676. 
Tanner  v.  Hague,  7  Term  R.,  420.    Bonds, 
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Tappen  v.  Railroad  Co.,  4  West.  Law  Mo.,  67. 

Bonds,  §  1779. 
Tash  V.  Adams,  10  Cush.,  252.    Bonds,  §§  1466, 

1685. 
Tax-payers  of  Town  of  Greene,  In  re,  88  How. 

Pr.,  515.    Bonds,  §  1366. 
Taylor  v.  Glaser,  2  Serg.  &  R.,  504.    Bonds, 

§18. 
Taylor  v.  Mason,    9   Wheat,   827.     Bonds, 

Taylor  v.  Mosely,  6  Car.  &  P.,  278.    Bonds, 
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Taylor  v.  Taylor,  10  Minn.,  107.    Bonds,  §  902. 
Taylor  v.  Thompson,  42  111.,  9.    Bonds,  §  1160. 
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Thayer  v.  Montgomery  County,  8  Dill.,  389. 

Bonds,  §  1382. 
Thomas  v.  City  of  Richmond,  12  Wall.,  849. 

Bonds,  §  1405. 
Thomas  v.  County  of  Morgan,  89  IlL,  496. 

Bonds,  §  1822. 
Thomas  v.  County  of  Morgan,  59  IlL,  479. 

Bonds,  §  1822. 
Thomas'  Case,  8  Yes.,  899.    Bonds,  g  548. 
Thompson  v.  Pitcher,  6  Taunt,  859;  &  C,  2 

Marsh.,  61.     Bonds,  §  186. 
Thompson  v.   Railroad   Cos.,  6   WalL,  134. 

Bonds,  §  1268,  note. 
Thompson  v.  State,  87   Miss.,  578.     Bonds, 

§  588. 
Thomson    v.    Lee    County,    8    Wall.,    330. 

Bonds,   §§  1151,   1877,    1466,   1675,    1677, 

1680,  1686,  1781. 
Thorpe  v.  Jackson,  2  Younge  &  Col.,  553. 

Bonds,.  §§  542,  548. 
Tomlinson  v.  Branch,  15  WalL,  460.    Bonds, 
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Town  of  Eagle  v.  Kohn,  84  HI,  292.    Bonds 

§§  1006,  1434. 
Town  of   Guilford   v.  Supervisors  of   Che- 
nango  County,   3   Kern.,    149.     Bonds 

§851. 
Town  of  Middleport  v.  ^tna  Life  Ins.  Co. 

82  m,  562.     BoDds,  §  869. 
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260.    Bonds,  §  908. 
Town  of  Venice  v.  Murdock,  92  U.  S.,  494 
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Town  of  Venice  v,  Woodruflf,  62  N.  Y.,  462. 

Bonds,  §  1448. 
Town  of  Weyauwega  v.  Ayling,  99  IT.  S.,  112 

Bonds,  §  1254. 
Townsend's  Case,  Plow.,  111.    Bonds,  §236 
Township  of  Burlington  v.  Beasley,  94  U.  S., 

310.    Bonds,  §§  1158,  note;  1159. 
Township  of  Blmwood  v.  Marcy,  92  U.  S. 

289.    Bonds,  §§  843,  1008. 
Township  of  Rock  Creek  v.  Strong,  96  U.  S. 

271.    Bonds,  g§  881,  909,  1366. 
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ACCOUNT. 

bond  to,  oonstrued  with  indemnity  bond.    Bonds,  §  87. 

ACKNOWLEDGMENT. 

repels  presumption  of  payment.    Bonds,  §  127. 

ACTIONS. 

on  bonds  and  coui>ons,  see  Municipal  Bonds,  11,  12, 15,  17« 

ACTS  OF  CONGRESS.    See  Statutes. 

ADMINISTRATOR. 

not  devastavit  to  pay  away  assets  of  intestate  surety  before  notice  of  his  liability. 

Bonds,  §  500. 
failure  to  make  true  inventory  a  breach  of  bond ;  must  inventory  estate  fraudulently 

conveyed  to  him  by  intestate.    Bonds,  g  157. 
joinder  of  executor  and  surviving  obligcM:  in  New  York.    Bonds,  §  91, 

ADMINISTRATOR'S  BOND. 

in  suit  on,  judgment  allowing  claim  against  estate,  final.    Bonds,  §  185. 

ADMISSIONS. 

whether,  of  principal,  admissible  against  surety.    Bonds,  §  408. 

AGENTS. 

authority  must  be  shown  before  acts  or  declarations  are  admissible.    Bonds,  §  415. 

ALTERATION.    See  Bonds,  9. 

lodging  bond  with  bank  for  collection  makes  bank  agent  to  accept  payment  in  legal 
money  only.    Bonds,  §§  6,  26. 

APPLICATION  OF  PAYMENTS. 

when  made  by  law,  and  how.    Bonds,  §  422. 

with  respect  to  two  years'  limitation,  of  payments  on  accounts  of  public  officeiSi 

Bonds,  g§  384,  850,  851. 
under  act  making  delay  of  two  years  a  discharge.    Bonds,  §  786. 
when  to  oldest  debt.    Bonds,  §  486. 
as  between  different  sets  of  sureties.    Bonds,  §g  585,  5S7. 

APPOINTMENT.    See  OJ^cer. 

APPROVAL. 

necessary  to  validity  of  official  bond,  may  be  implied.    Bonds,  §  289. 
postmaster^s  bond  speaks  from.    Bonds,  g  257. 

ASSIGNEE. 

holder  of  bonds  not,  as  to  jurisdiction.    Bonds,  §  1782. 

ASSIGNMENT.    See  Bonds,  5. 

insolvency,  when  takes  effect.    Bonds,  g  528. 
elder  judgment  has  priority.    Bonds,  §  529. 

ATTACHMENT. 

marshal  who  takes  bond  in,  mav  sue,  though  not  in  office.    Bonds,  §  158. 
foreign,  liability  of  sureties  on  bond.    Bonds,  §  648. 

ATTORNEYS'  FEES. 

bond  for,  construed.    Bonds,  §  106. 

AUCTIONEER. 

authorized  to  be  licensed  under  corporate  seal,  effect  of  unsealed  license.    Bonds,  §  57. 

AUDITOR. 

when  report  to  comptroller  inadmissible  in  action  on  bond.    Bonds,  §  869. 

*  Prepared  by  A.  L.  Samborn,  Eaq.,  of  Madison,  Wlaconsin. 
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B. 

BAD  FAITH. 

iu  purchaser  of  bonds,  see  Municipal  Bonds,  10. 

BAILMENT. 

bailee  liable  only  for  ordinary  care ;  but  becomes  insurer  by  bond  to  restore  moneys 

without  exception.    Bonds,  g§  245-250,  263-265. 
officer  a  bailee,  at  common  law.    Bonds,  g  268. 

BANKS. 

having  power  to  deal  in  notes,  ma^,  in  coupons.    Bonds,  g  1747. 
placing  bond  with,  for  collection,  is  agent  to  take  only  legal  money.    Bonds,  §  26. 
liability  of  sureties  of  cashier.    Bonds,  §  589. 
of  teller.    Bonds,  §  590. 

BANK  TELLER. 

bond  of,  construed.    Bonds,  §§  104,  105. 

BILL  OF  EXCEPTIONS. 

unnecessary  to  bring  up  error  on  record.    Bonds,  §  887* 

BILLS  OF  CREDIT. 

county  bonds  not.    Bonds,  §  1887. 

BONA  FIDE  HOLDER.    See  Municipal  Bonds,  10. 

purchaser  from,  with  notice,  has  rights  of.    Bonds,  §§  1886, 1438. 

BONDS.  See  Municipal  Bonds;  Conflict  of  Laws;  Scire  Facias;  Interest;  Equity;  Col- 
lector; Postmaster;  Duties;  MarshxM  Bonds;  State  Bonds;  United  States  Bonds; 
Statutory  Bonds. 

1.  In  General. 

liability  on  marshaFs  bond,  see  Marshals"  Bonds. 

liability  on,  see  Brea^^h,  infra,  13. 

official  Donds,  see  Official  Bonds,  infra,  15. 

placing  in  bank  for   collection  makes   latter  agent  to  receive  legal  money  only« 

Bonds,  §  26. 
bond  complete  without  condition.    Bonds,  §  153. 

official  bond  does  not  extinguish  simple  contract  liability.    Bonds,  §  308. 
delivered  to  contractor  of  unfinished  road,  when  cut  off  by  foreclosure  by  state.    Bonds, 

§1880. 
state  bonds  loaned  to  railroad;  relations  of    company,  state  and   holders.    Bonds, 

§§  1818-19,  1846-48. 

Vaudity;  Form;  Execution.;  Requisites. 
executed  pursuant  to  foreign  power  of  attorney,  not  sealed,  but  valid  where  made,  are 

void.    Bonds,  g§  1.  2,  18,  19. 
seal  essential    Bonds,  §|^  18,  19,  52. 

provision  in  act,  for  no  clearance  without  a  bond,  held  directory.    Bonds,  §§  10,  37« 
•executed  under  statute,  immaterial  that  sum  excessive.    Bonds,  §  11. 
parties  estopped  to  denv  sum  inserted,  proper.    Bonds,  §  88. 

X'nst  act  made  culpaole  by  statute,  must  be  valid  thereunder.    Bonds,  §  48. 
n  part  of  condition  void,  remainder  valid.    Bonds,  §  49. 
in  restraint  of  trade,  good  unless  against  policy  of  law.    Bonds,  §  50. 
to  pay  drafts  in  another  state  there  void,  invahd.    Bonds,  §  61. 
'*  L.  S.'*  good  seal,  acknowledged  bv  obligor  to  be  such.    Bonds,  §  58. 
made  in  blank,  condition  and  penalty  afterwards  inserted,  void  without  subsequent  as- 


sent.    Bonds,  g  58. 
tinder  statute,  valid  though  informal.    Bonds,  §  61. 

taken  colore  officii^  should  contain  no  condition  not  warranted  by  law.    Bonds,  g  68. 
omission  of  material  statutory  condition  avoids.    Bonds,  §  69. 
bond  reqmred  for  double  value  of  vessel,  excessive  sum  avoids  it.    Bonds,  §  119. 
may  be  given  for  antecedent  debt  for  duties,  for  which  other  bonds  exist.  Bonds,  §  121. 
importer's  bond  should  be  signed  by  all  interested.    Bonds,  §  122. 
under  forms  of  one  act,  really  under  another,  latter  controls.    Bonds,  §  124. 
one  obligor  cannot  add  seals  of  others  without  their  consent.    Bonds,  g  147. 
consideration  unnecessary ;  voluntary  bond  need  not  be  sustained  by  positive  statute. 

Bonds,  §  150. 
to  secretary  of  treasury,  statute  allowing  him  to  take  security,  valid.    Bonds,  §  167. 

so  of  collector  of  port     Bonds,  §  168. 

so  of  voluntary  bond  to  United  States,  and  one  with  conditions  additional  to  those 
prescribed.    Bonds,  g§  184,  185,  197. 

extorted  by  secretary,  void.    Bonds,  §  168. 

statutory  bond  void  so  far  as  conditions  exceed  statute.    Bonds,  §§  208,  210,  211. 
may  be  void  in  part  and  good  in  part,  unless  authorized  to  be  taken  only  with  certain 
conditions.     Bonds,  §§  186,  216,  221. 

legal  and  illegal  conditions,  severable,  latter  disregarded.    Bonds,  §  198. 

condition  partly  illegal,  partly  legal,  bond  void.    Bonds,  §  216. 
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BONDS,  Validity,  etc.— continued. 

act  prescribing  form  directory,  if  without  negative  words.    Bonds,  J  187« 
act  requiring  bond,  unsealed  instrument  void  as  a  bond.    Bonds,  §  Iw* 
but  ^ood  as  voluntary  security.    Bonds,  §  191. 
official  emoluments  sufficient  consideration.    Bonds,  S  192. 
such  consideration  continuing,  not  past.    Bonds,  §  198. 
such  obligation  not  against  public  policy.    Bonds,  §  194. 
voluntary  bond  to  United  States  good,  if  no  statute  prescribe  diiferent  one.    Bonds. 

§200. 
80  of  bonds  of  postmaster  for  postage  stamps.    Bonds,  §  205- 
80  of  any  bona,  if  United  States  a  pecuniary  interest  in  performance  of  condition. 

Bonds,  §  206. 
80  of  bona  of  postmaster.    Bonds,  §§  214,  215. 

eo  of  bond  of  married  woman,  authorized  by  law  to  be  distiller.    Bonds,  §  207. 
officer  mav  take  bonds  for  debt  due  United  States.    Bonds,  §  209. 
statutory  bond  must  contain  prescribed  conditions.    Bonds,  §  211. 

surplusage  rejected;   additional  condition  harmless  unless  bond  declared  void* 

Bonds,  §§  211,  212,  218,  225,  2S4. 
retrospective  condition,  prospective  required,  void.    Bonds,  §  285. 
If  form  and  manner  of  taking  made  condition  of  validity,  variance  fataL    Bonds. 

§  287. 
void,  ma;;  be  good  common  law  contract.    Bonds,  §§  191,  200. 
to  president  instead  of  United  States,  not  approved  by  proper  officer,  void.    Bonds, 

§217. 
to  pay  debt,  on  condition  of  discharge  from  imprisonment,  valid.    Bonds,  §  218. 
may  refer  to  act  for  conditions;  surplusage  rejected.    Bonds,  §  219. 
on  enrollment  of  ship,  not  required  by  law,  void.    Bonds,  §  220. 

officisd  bonds  exacted  colore  officii,  with  conditions  not  required  by  statute,  void. 
Bonds,  §§  221,  186,  216. 
how  accepted  by  comptroller,  and  proved.    Bonds,  §  558. 
otherwise  if  parties  voluntarily  consent,  and  no  intent  to  make  conditions  illegaL 

Bonds,  §  221. 
postmaster's  bond  speaks  from  approval.    Bonds,  §  257. 
must  be  accepted  and  approved  by  proper  officer;   acceptance,  when  implied. 

Bonds,  §  239. 
collector's  bond,  need  not  state  district.    Bonds,  §§  228,  227. 
for  release  of  goods  seized,  voluntary,  good.    Bonds,  §  222. 
at  common  law,  must  be  sealed  with  wax  or  like  substance.    Bonds,  §  280. 
but  scrawl  generally  substituted  by  statute.    Bonds,  §  281. 
with  scrawl,  good  under  United  States  laws.    Bonds,  §  288. 
under  act  of  congress,  presumed  executed  at  capital.    Bonds,  g  282. 
unauthorized  condition  in  collector's  bond  expressing  his  legal  duty,  harmless.    Bonds, 
§290. 
condition  for  po^fliability  as  custodian,  has  no  effect.    Bonds,  §  291. 
official  bond  niust  be  delivered  and  approved ;  otherwise  not  good  even  as  voluntary 

security.    Bonds,  |^  822. 
request  to  execute  joint  and  several  instead  of  several  bond,  not  duress  or  extortion. 

Bonds,  §^  878,  899. 
fraud  l^  which  obligor  not  affected,  no  effect.    Bonds,  §  414. 
executed  with  date  blank,  good.    Bonds,  §  440. 
obligation  takes  effect  from  delivery.    Bonds,  S  552. 
when  approval  not  condition  precedent.    Bonds,  §  554. 

8.  Pabtibs. 

effect  of  same  person  being  co-obligor  and  an  obligee.    Bonds,  §§  8,  19,  20. 

whether  new  obligor  introduced  by  parol.    Bonds,  §  89. 

United  States  may  be  obligee.    Bonds,  §  45. 

married  woman  not  competent  surety  on  bond  to  release  libeled  vessel.    Bonds,  §  46. 

to  obligees  not  in  being,  when  not  invalid  in  equity.    Bonds,  §  47. 

to  United  States,  should  be  executed  by  obligor,  not  his  attorney.    Bonds,  %  54. 

misnomer  of  United  States  as  *'  U.  S.  of  N.  A.,"  immaterial.    Bonds,  §  55. 

statute  requiring  bond  to  mayor,  one  to  corporation  void.    Bonds,  §  57. 

to  pay  costs  of  suit,  valid,  though  no  obligee  named.    Bonds,  g  59. 

statute  requiring, bond  to  collector,  one  to  United  States  good.    Bonds,  §  60. 

mistake  of  **  Jean  "  for  **  Ren6  "  in  obligee's  name,  immaterial.     Bonds,  §  62. 

bond  to  firm,  one  partner  cannot  take  m  escrow.     Bonds,  g  65. 

statute  requiring  bond  to  treasurer,  one  to  United  States  good.    Bonds,  S  107. 

by  partner  in  his  own  name,  under  power  of  attorney  by  firm,  not  firm  bond.    Bonds, 

gll5. 
misnomer  of  obligee  cured  by  averment  of  identity.    Bonds,  g  189. 
to  president  inst^ul  of  United  States,  not  approved  by  proper  officer,  void.    Bonds, 

§217. 
from  postmaster  to  postmaster-general,  valid.    Bonds,  g^^  206,  297. 
surety  signing  as  principal  is  such  by  estoppeL    Bonds,  g§  517-519,  520-525. 

4.  Deuvert. 

not  wholly  operative  when  obligee  a  co-obligor,  but  defect  cured  by  assignment  of 
bond.    Bonds,  gg  4,  21. 
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when  non-delivery  no  defense  in  equity.    Bonds,  §  47. 

in  escrow,  delivery  is  to  be  made  only  on  condition.     Bonds,  §  63. 

delivery  to  be  bond  of  obligor  if  signed  by  others,  an  escrow.    Bonds,  §  64. 

when  not  proved  by  attestation  clause.    Bonds,  g  64. 

partnership  obligees,  partner  cannot  take  in  escrow.     Bonds,  §  65. 

5.  Assignment  and  Negotiation. 

statute  giving  assignee  same  right  as  assignor,  construed.     Bonds,  §§  8,  20. 
defense  of  non-delivery  not  raised  against  assignee.     Bonds,  §§  4,  21. 
assignee  of  indemnity  bonds,  takes  subject  to  equities.     Bonos,  g§  8,  82. 
certain  not  assignable  under  Virginia  law.     Bonds,  §  83. 
bond  to  convey  land,  assignable  in  Indiana.    Bonds,  g  85. 
assignee  takes  only  title  of  assignor.     Bonds,  g  86. 

but  obligor  estopped  to  set  up  equity,  not  asserting  it  when  notified  of  aflsignment. 
Bonds,  §86. 
duty  of  sheriff  in  New  York  to  assign  limits  bond  to  plaintiiF.    Bonds,  g  113. 
covenant  to  deliver  property  runs  with  land  and  passes  by  execution  sale ;  otherwise  if 
obligee  not  owner.     Bonds,  g  143. 

6.  Construction.    See  Construction  and  Interpretation;  D^nitions. 

act  giving  assignee  same  right  as.  assignor  construed.     Bonds,  gg  3,  20. 

designating  place  of  payment,  imports  that  holder  will  have  bond,  and  obligor  money, 
there ;  failure  of  obligee  defeats  costs  and  future  interest.    Bonds,  gg  6,  26, 

Yoluntarr  payment  not  construed  compulsory.    Bonds,  g§  9,  86. 

collateral  condition  not  broken,  nothing  recoverable.     Bonds,  g  85. 

express  condition  not  controlled  by  usage.    Bonds,  g  66. 

letter  of,  departed  from  to  carry  out  intent.     Bonds,  g  67. 
parties  not  bound  beyond  terms.    Bonds,  g  70. 

when  conditions  severable,  void  disregarded.     Bonds,  g  71. 

**  the  court,*'  construed  to  mean  appellate  court.     Bonds,  g  72. 

may  refer  to  extraneous  p^per  for  conditions.     Bonds,  g  73. 

**  faithfully  perform  trust "  includes  fidelity  only,  not  skill.    Bonds,  g  74. 

"  of  "  construed  "  to,"  by  context.     Bonds,  g  76. 

bond  construed  not  to  relate  to  default  under  subsequent  appointment.    Bonds,  §  29U 

covenant  for  indemnity  and  to  account  construed  together.    Bonds,  g  87. 

no  breach  till  damage  occurs.     Bonds,  g  88. 

condition  to  relieve  from  claim,  and  to  pay  it,  obligor  bound  to  pay.    Bonds,  g  89. 

to  secure  taxes  due  by  firm,  when  construed  not  bond  of  firm.    Bonds,  g  92. 

bond  of  bank  teller  covers  defalcation  under  extended  charter.     Bonds,  g  104. 

teller  taking  check  on  other  bank  as  cash,  by  custom,  not  "  want  of  care.*'    Bonds,, 
§  105. 

bond  and  cognovit  for  attorney's  commissions  authorize  judgment  covering  thenu 
Bonds,  g  106. 

for  revenue  stamps  furnished,  construed  continuing.    Bonds,  §  109. 

duty  bond  merges  ];^re-existing  debt  therefor.     Bonds,  g  115. 

recital  of  agreement  by  president  and  directors  impties  corporate  agreement.     Bonds^ 
gg  117,  118. 

bond  for  sum  specified,  or  amount  of  duties  due,  discharged  by  payment  of  former* 
Bonds,  g  120. 

bond  to  pay  sum  lent  if  recovered  from  another,  construed.    Bonds,  g  171. 

whaling  voyage  construed  not  a  foreign  voyage.     Bonds,  g  172. 

on  bond  to  secure  advances,  orders  not  cashed  are  not  advances.     Bonds,  g  173. 

taken  under  act  of  congress  not  governed  by  local  Law.    Bonds,  gg  282,  507. 
but  bond  with  scrawl  for  seal,  good.    Bonds,  g  288. 

recitals  in  postmaster's  bond  relate  to  time  of  its  receipt  by  postmaster-general.     Bonds, 
g  256. 

bond  to  restore  money  without  exception,  absolute ;  to  keep  safely,  overruling  neces- 
sity a  defense.     Bonds,  gg  245-250,  208-265. 

distinction  between  collateral  conditions  and  those  of  same  nature  as  penalty.    Bonds» 
g271. 

condition  to  faithfullv  expend  public  money  and  honestly  account  for  public  property, 
held  to  require  faithful  account  of  money.     Bonds,  g  278. 

in  condition  to  perform  duties  according  to  law,  *'  law  "  means  present  and  future  stat- 
utes.    Bonds,  g  279. 

battalion  quartermaster's  bond  construed  to  include  liability  to  account  to  United 
States.     Bonds,  g  358. 

bond  for  one  purpose  does  not  extend  to  another.    Bonds,  g§  453,  498. 

7.  Discharge  and  Release. 

given  to  indemnify  indorser,  released  by  maker  paying  debt.    Bonds,  g  29. 

performance  excused  by  impossibility  effected  by  obligee.     Bonds,  g  75. 

acquiring  the  thing  which  constitutes  consideration,  by  obligee,  no  relief  in  equity. 

Bonds,  §  80. 
effect  of  confiscation  of  money  due.     Bonds,  g  81. 
bond  not  conforming  to  agreement  therefor,  relieved  in  equity  only  when  repugnanod 

clear.    Bonds,  g  82. 
death  of  joint  and  several  co-obligor,  not.     Bonds,  g  90. 

executor  and  sm*vivors  joined  in  New  York.    Bonds,  g  91. 
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BONDS,  Discharge  and  Release— continued. 

consent  of  plaintiff  after  escape,  no  release  to  bond  for  limits.    Bonds,  §  110. 
of  prisoner  obligor,  by  legislative  resolution.    Bonds,  ^114. 
by  3udicial  determination  of  failure  of  consideration  of  bond.    Bonds,  §  116. 
lapse  of  twenty  years,  i)aYment  presumed.     Bonds,  ^125. 

acknowledgment  repels  any  presumption  from  lapse  of  less  tban  twenty  years. 
Bonds,  §  127. 
of  official  bond,  by  obligee  receiving  sum  in  discharge.    Bonds,  §  252. 
new  bond  required  as  substitute,  former  functus  officio.    Bonds,  §  276. 

8.  Payment. 

lodging  with  bank  for  collection,  latter  an  agent  to  receive  legal  money  only.    Bonds, 

§§  6,  26. 
voluntary,  not  construed  compulsory.    Bonds,  §§  0,  86. 
surety  may  show  in  aci,  fa.    Bonds,  §  15. 
note  or  check  not  on  duty  bond  until  cashed.'    Bonds,  g  101. 

collector's  receipt  not  conclusive,  custom  to  pay  by  check  inoperative.    Bonds,  S  102. 
application  of  payments  on  accounts  of  public  officers  in  default.    Bonds,  §§  884,  850, 

851. 
lapse  of  five  years,  payment  not  presumed.    Bonds,  §771. 

9.  Alteration,  Mutilation,  etc. 

destruction  of  seal  and  signature  by  obligor,  no  effect.    Bonds,  ^  5,  28. 

by  consent  of  parties,  harmless ;  consent  shown  by  parol.    Bonds,  ^  12,  22,  89* 

by  obligee,  material,  avoids  bond.    Bonds,  §  22. 

bv  stranger,  harmless,  especiallv  when  immaterial.    Bonds,  §  76. 

plea  not  showing  author  of  alteration,  nor  with  privity  of  obligee,  invalid.    Bonds, 

§77. 
presumed  made  by  parties  adverse  to  bond,  as  alteration  did  not  benefit  obligee. 

Bonds,  §  78. 
indorsement  by  co-obligor  doubling  rate  of  interest,  no  effect  on  lien  of  bond.    Bonds, 

§79. 
cancellation  by  collector  without  payment  a  nuUitv.    Bonds,  §  101. 
burden  of  explaining  alteration  on  him  producmg  bond.    Bonds,  §  725. 

10.  Pleading  and  Procedure. 

obligees  in  joint  and  several  bond  may  sue  obligors  at  law,  one  of  whom  is  obligee,  espe- 
cially unaer  act  giving  assignee  same  rights  as  assignor.    Bonds,  §§  8,  19,  20. 
defense  of  non-delivery  not  raised  against  assignee.    Bonds,  §  4. 

costs  and  future  interest  defeated  by  failure  of  obligee  to  have  bond  at  place  of  pay- 
ment.   Bonds,  §  6. 
ludgment  on  enjoined  when  condition  performed.    Bonds,  §  7. 
it  seems  obligee-executor  may.  sue  surviving  obligor.    Bonds,  §  19. 
that  obligee  a  surety  of  obligor  not  the  subject  of  set-off.    Bonds,  §  80. 
on  non  eat  factum  anything  showing  paper  not  deed  of  party  shown  orally.    Bonds, 

§89. 
set-off  acquit^d  after  judgment  not  pleaded  inacu  fcL  thereon.    Bonds,  ^  18. 
obligation  of  obligee  as  surety  of  obligor  not  pleaded  as.    Bonds,  §  80. 
when  trustee  plaintiff,  notes  against  him  not  set  off.    Bonds,  §  40. 
md  tiel  record  raises  only  fact  of  judgment.     Bonds,  §  41. 
nU  debet  not  pleaded  in  aci.  fa.    Bonds,  g  42. 
not  enough  to  plead  that  bond  an  escrow ;  facts  must  be  stated.    Bonds,  S  68. 

nor  snowing  author  of  alteration,  or  privity  of  obligee  therein.    Bonds,  §  77. 
manner  of  being  damaged  to  be  pleaded  on  indemnity  bond.    Bonds,  §  87. 

no  action  brought  till  damage  occurs.    Bonds,  §  88. 
on  death  of  joint  and  several  obligor,  proceeding  against  survivor  with  representatives. 
Bonds,  §  00. 
same  under  New  York  practice.    Bonds,  §  91. 
on  bond  to  perform  covenants,  recovery  limited  to  penalty  and  interest.    Bonds,  §  98. 
See  Interest, 
BO  in  action  on  duty  bond,  though  duties  excessive.    Bonds,  S  94. 
to  secure  payment,  penalty  and  costs  adjudged,  but  debt  only  to  be  paid.    Bonds, 

§95. 
adjudging  damages  beyond  penalty,  error.    Bonds,  §  97. 
in  covenant  on  i)enal  blond,  actual  damages  recovered.    Bonds,  §  98. 
judgment  for  actual  sum  due  not  arrested.    Bonds,  §  99. 
m  debt,  ad  damnum  covers  only  interest.    Bonds,  §  100. 

payment  or  tender  of  sum  specified  discharges  duty  bond,  though  duties  larger. 
Bonds,  §  120. 
plea  in  nature  of  negative  pregnant  held  ^ood.    Bonds,  §  129. 
judgment  on  bond  not  reversed  for  error  in  amount  not  materiaL    Bonds,  §  129. 

DV  default  set  aside  for  failure  to  properly  execute  writ.    Bonds,  §  ISO. 
breaches  must  be  assigned  unless  cured  by  verdict.    Bonds,  §  181. 
declaration  against  two  of  three  obligors,  charging  that  defendants  have  not  paid.  In- 
sufficient.    Bonds,  §  132. 
breaches  assigned  before  judgment  by  default    Bonds,  §  188. 
sufficient  to  allege  that  obligor,  before  her  marriage,  did  not  pav.    Bonds,  §  184. 
replication  to  plea  of  perfoimance  must  show  breach.    Bonds,  §  185. 
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breach  well  assigned  by  negativing  words  of  condition.    Bonds,  §  136. 

where  averment  of  non-payment  not  good,  without  breach  assigned.    Bonds,  §  187* 

assignment  of  breach  essential  part  or  record.    Bonds,  §  138. 

in  covenant,  assigning  neglect  to  perform  condition,  oad ;  covenant  lies  on  penalty* 

Bonds,  §  139. 
recovery  confined  in  equity  to  amount  actually  due.    Bonds,  §  140. 
non  damniflcaius  not  pleaded  to  action  on  bond  with  collateral  condition.    Bonds,  §  141. 

so  in  action  on  replevin  bond.     Bonds,  g  142. 
plea  answering  one  breach,  pleaded  to  whole  declaration,  bad.    Bonds,  §  142. 
plea  of  fact  constituting  breach,  bad.    Bonds,  ^  148. 
Dond  to  pay  in  instalments,  action  for  first  good.    Bonds,  §  144. 
plea  that  condition  not  according  to  statute,  bad,  as  too  generaL    Bonds,  §  145. 
plea  that  breach  less  th'an  stated,  insufficient.    Bonds,  §  146. 
plea  bad  in  part  bad  in  toto.    Bonds,  §  147. 
nil  debet  improper  in  debt  on  spjecialty.    Bonds,  §  148. 
plea  of  indictment  and  conviction  for  same  breach,  bad ;  but  of  pardon,  on  condition 

performed,  good.     Bonds,  §  149.  ' 

oyer  not  craved  of  deed  to  seizure  performance  of  which  bond  in  suit  given.    Bonds, 
§  151. 

profert  of  whole  deed,  separate  profert  of  conditions  unnecessary.    Bonds,  §  152. 

of  condition,  not  oyer  of  bond  itself ;  each  must  be  demanded.    Bonds,  §  153. 
variance ;  date  of  bond  in  declaration  and  oyer  must  agree.    Bonds,  §  154. 

so  when  "on  or  before  "  in  declaration  were  not  in  bond.    Bonds,  §  155. 
action  on  attachment  bond  by  officer  who  took  it  not  now  in  office,  proper.    Bonds, 

§i5a 

district  court  has  jurisdiction  if  action  brought  for  use  of  citizens  of  different 
states.    Bonds,  S  159. 
on  bond  without  penalty  debt  will  not  lie  for  interest  before  maturity ;  covenant  proper 

remedy.    Bonds,  g  160. 
joinder  of  surviving  obligors  and  representatives  of  deceased  as  defendants  in  New  York. 

Bonds,  ^  162. 
no  one  but  obligee  can  sue  on  bond.    Bonds,  §  163. 
judgment  not  rendered  before  amount  due  ascertained.    Bonds,  §  164 
action  against  surety  on  probate  bond  before  proceeding  against  estate  of  principaL 

Bonds,  g  165. 
nolle  prosequi  against  principal  obligor  held  regular.    Bonds,  §  166. 
plea  setting  up  discharge  must  state  same  positively.    Bonds,  §  1S3. 
misnomer  of  obligee  cured  by  averment.    Bonds,  §  189. 
after  oyer,  defendant  may  at  any  stage  of  trial  raise  question  of  validity  of  bond» 

Bonds,  §  195.  . 

declaration  on  collector's  bond  must  state  district,  if  bond  does  not.    Bonds,  §  229. 
averment  of  failure  to  account  and  pay  over  not  sustained  by  ffulure  to  collect.    Bonds, 

§  266. 
judgment  not  sustained  on  fact  not  determined  below.    Bonds,  §  268. 
payment  to  be  required  by  superior  officer,  declaration  averring  request  good  after  ver- 
dict.   Bonds,  8  2ft5.  ©    ^       ,© 
special  matter  struck  out,  when  evidence  thereof  admissible  under  nil  dd)et.    Bonds. 

§275. 
official  bond,  judgment  greater  than  demanded,  erroneous.    Bonds,  §  280. 

Senalty  and  interest,  measure  of  recovery.     Bonds,  ^  281. 
eclaration  for  not  conveying  property  to  highest  bidder  held  bad.    Bonds,  §  286. 
penalty  measure  of  judgment,  discharged  by  payment  of  actual  damages.    Bonds, 

§  287. 
money  paid  creditor  of  government  not  defense  or  set-off  to  action  on  bond  of  re- 
ceiver of  public  money.    Bonds,  §  301. 
federal  courts  have  jurisdiction  of  actions  on  marshals'  bonds,  irrespective  of  citizen- 
ship.   Bonds,  §§  814,  821. 
jurisdiction  exclusive,  with  certain  exceptions.    Bonds,  §  816. 
whole  penalty  recovered  as  security.    Bonds,  §  816. 
declaration  on  marshal's  bond,  for  taking  insufficient  sureties,  need  not  aver  knowledge 
of  insufficiency.    Bonds,  §  324. 
all  facts  showing  liability  must  be  averred.    Bonds,  §  327. 
collector  allowed  claim  for  uncollected  tax  list.    Bonds,  ^§  330,  841,  842. 
in  action  on  marshal's  bond,  set-off  of  claim  not  presented  for  allowance,  inadmissible. 

Bonds,  §§  329,  888. 
in  action  on  official  bond,  no  credit  not  properly  presented  and  disallowed  admitted, 
except  in  excepted  cases.    Bonds,  §  852. 
defendant  must  show  exception.    Bonds,  §  353. 
when  rule  inapplicable  against  surety.    Bonds,  §  354. 
no  application  when  question  is  as  to  what  ac<;ount  has  been  allowed.    Bonds, 

g  355. 
applicable  to  bond  of  battalion  quartermaster.    Bonds,  §  358. 
set-off  disallowed  to  another  account,  barred  by  statute,  not  admitted.     Bonds, 

§  356. 
state  statute  as  to  set-offs  inapplicable.    Bonds,  g§  357,  840. 
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BONDS,  Pleading  and  Procedure  —  continued. 

surety  credited  with  money  collected  on  fi,  fa,  against  co-surety.    Bonds,  §  859. 
defendant  may  show  transcripts  of  accounts  from  treasury  mistaken.    Bonds^ 
§  860.  r 

allegation  of  non  payment  unnecessary  in  declaration.    Bonds,  $S  451. 
joint  bond  not  made  joint  and  several  except  on  clear  proof.    Bonds,  ^  538,  550,  55 1» 
joint  judgment  merges  joint  and  several  obligation.    Bonds,  g§  537,  542.  i 

11.  Evidence. 

consent  of  all  parties  to  alteration  shown  orallv.    Bonds,  g§  13,  89. 
jud^ent  on  bond  estops  obligor  to  plead  nil  debet    Bonds,  §§  14,  42. 

is  evidence  against  surety,  in  aci,  fa,;  surety  may  show  collusion,  fraud,  mistake 
or  payment.    Bonds,  ^  15,  48. 
bond  presumed  valid.    Bonds,  §  44. 
by-law  providing  for  record  of  corporate  proceedings,  fact  of  ca8hier*B  bond  taken  shown 

orally.    Bonds,  §  103. 
in  action  on  bond  to  pay  for  revenue  stamps.    Bonds,  §  106. 
admission  of  obligee,  that  lesser  sum  received  in  fuU,  presumes  previous  payment  of 

balance.    Bonds,  §  126. 
judgment  of  state  court  final  as  to  propriety  of  parties  plaintiff  on  appeal    Bonds, 

S128. 
judgment  allowing  claim  final  in  suit  on  administrator's  bond.    Bonds,  g  185. 
escrow  shown  by  parol,  though  bond  imports  delivery.    Bonds,  §  161. 
in  action  on  bond  to  pay  judgment,  latter  concludes  obligor.    Bonds,  §  170. 
recital  of  appointment  m  bond,  obligor  and  sureties  estopped  to  deny  official  charactert 

Bonds,  g  188. 
objection  that  bond  contains  unauthorized  conditions  should  be  taken  at  execution; 

oblieor  estopped.    Bonds,  §  199. 
official  acts  presumed  pursuant  to  law.    Bonds,  §  202. 
court  takes  ludicial  notice  of  collection  districts.    Bonds,  g  227. 
parol,  not  admissible  to  explain  instrument  not  ambiguous.    Bonds,  §  259. 
official  bond,  burden  of  proof  to  show  breach  on  government.    Bonds,  g  374. 

general  conduct  of  army  officer,  or  pecuniary  condition  or  mode  m.  life,  inadmis- 
sible in  action  on  paymaster's  bond.    Bonds,  S  282. 
defalcations  of  paymaster  presumed  to  have  been  within  district.    Bonds,  g§  288, 

508. 
value  of  property  shown  by  parol,  in  action  for  failure  to  make  money  on  fi,  feu; 

failure  to  return  value  not  conclusive.    Bonds,  §  288. 
authenticated  copv  of  collector's  bond  admissible.    Bonds,  §  289. 
action  on  marshal's  and  other  bonds,  certified  copy  of  account  showing  balance 
against  him  makes  pn'ma  facie  case.    Bonds,  §g  328,  887,  848, 845. 
evidence  of  counterclaim  for  services  and  expenses  inadmissible,  unless  clain» 
presented  and  disallowed.    Bonds,  §g  339,  333,  888,  848. 
receipt  of  successor  of  collector  for  uncollected  taxes  admissible  in  action  on  bond.^ 

Bonds,  §§331,841,  842. 
defendant  may  show  mistake  in  transcripts  of  accounts.    Bonds,  g  860. 
government  may  show  misapplication  by  collector  of  balance  shown  by  transcript. 

Bonds,  §  873. 
letter  from  officer  of  war  department,  explaining  certificate  from  treasury,  inadmis* 

sible.     Bonds,  §  362. 
receii)t  by  collector  from  predecessor  of  assessment  rolls  of  uncollected  taxes  prima 

facie  evidence  of  collection.    Bonds,  §  363. 
defendant  may  show  that  default  really  chargeable  to  prior  term.    Bonds,  g  864. 
unofficial  letters  of  subordinate  officers  inadmissible.    Bonds,  §  365. 
transf^ript  of  department  books  inadmissible  as  to  receipt  of  moneys  not  received 

officially.    Bonds,  g  366. 
transcripts  from  treasurv  admissible.    Bonds,  §  867. 
quarterly  accounts  of  collector  admissible;  treasury  transcript  need  not  show  each 

daily  transaction^    Bonds,  g  368. 
report  of  auditor  to  comptroller  inadmissible.    Bonds,  §  869. 
transcript  from  postoffice  department  admissible.     Bonds,  gg  371,  874. 
mistakes  corrected  in  transcript  b^  restatement  of  account.    Bonds,  g  875. 
transcript  admissible  against  receiver  of  public  money.    Bonds,  g  876. 
burden  of  explaining  alteration  on  him  producing  bond.    Bonds,  g  725. 

12.  Equities. 

that  note  for  which  bond  of  indemnity  given  to  surety  was  paid  by  maker.    Bonds, 

g82. 
obligor  must  assert,  when  notified  of  assignment.    Bonds,  g  84. 
obligor  may  plead  all  equities  against  assignee.    Bonds,  g  86. 

18.  Breach. 

bond  against  compulsorv  payment  not  broken  by  voluntary.    Bonds,  g§  9,  88. 
none  on  indemnitv  bond  till  damage  happens,     bonds,  g  88. 

teller  taking  check  on  other  bank  as  cash,  per  custom,  not  want  of  care.    Bonds,  g  105* 
escape  of  insane  prisoner,  not  of  limits  bond.    Bonds,  g  111. 

discharge  of  prisoner  by  legislative  resolution,  no  breach  of  bond  to  remain  a  prisoner* 
Bonds,  g  114 
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BONDS,  Breach  — continued. 

after  license  of  obligor,  distiller  of  coal  oil,  no  liability.    Bonds.  §  124. 

collusive  capture  ot  goods  a  breach  of  condition  to  observe  laws  of  United  States. 

Bonds,  §  156. 
failure  to  make  true  inventory  a  breach  of  probate  bond.    Bonds,  §  157. 
whether  bad  faith  necessary  to,  in  clerk  not  taking  proper  bond.    Bonds,  §  251. 
not,  of  collector,  not  to  collect  duty  bonds,  if  not  negligent.    Bonds,  g§  244,  262. 
as  to  breach  of  official  bond,  see  Officer,    Bonds,  §§  203-265. 

sherifTs  neglect  damaging  citizen  during  disturbance  not  a  breach ;  nor  refusal  to  pro- 
tect him  from  extortion.     Bonds,  §  2^. 
not,  of  constable's  bond  to  well  execute  duties  of  office,  not  to  convey  property  to 

highest  bidder,  in  action  by  latter.     Bonds,  §  286. 
collector's  bond  held  not  to  cover  default  under  subsequent  appointment    Bonds,  §  391. 
liable  for  treasury  notes  lost  and  again  received  by  him.    Bonds,  §  292. 
and  for  arrears  of  taxes  of  former  years.    Bonds,  §  293. 
postmaster's  bond  does  not  cover  defalcation  prior  to  its  date.    Bonds,  §  294. 
nor  money  paid  to  Confederate  postmaster-general.  If  resistance  useless.    Bonds,  §  298. 
no  defense  to  receiver  of  public  money  that  money  stolen  without  his  fault,  or  lost  by 

shipwreck,  or  insolvency  of  bank.    Bonds,  §  299. 
nor  that  he  paid  money  to  creditor  of  government,  or  to  Confederate  government 

Bonds,  §§  300,  801. 
liability  on  marshals'  bonds,  see  Marshals'  Bonds.    Bonds,  §^  304-308,  809-318, 319-327. 
14  Voluntary  Bonds.    See  Bonds,  1,  2. 

bond  need  not  be  sustained  by  positive  statute ;  with  conditions  in  excess  of  statute, 

valid,  unless  authorized  to  be  taken  only  with  certain  conditions.    Bonds,  §§  174, 181, 

135,  184, 150,  168,  185,  197,  208-211,  191,  205,  206,  222. 
that  Unitea  States  have  a  pecuniary  interest  in  performance,  enough  to  support  Bonds, 

§206. 
for  debt  due  United  States,  good.    Bonds,  §  209. 
to  collector  for  goods  seized,  valid.    Bonds,  g  222. 

15.  Official  Bonds  ;  see  supra.    See  Sheriff;  Officer, 

scrawl  may  be  used  for  seal ;  may  be  good  in  part  and  bad  in  part ;  with  retrospective 
conditions,  against  statute,  void.    Bonds,  g§  227-237. 

adding  sureties,  when  no  effect.    Bonds,  §  2^. 

must  Be  accepted  and  approved  by  proper  officer.    Bonds,  §§  239,  322. 

whether  declaration  on  bond  of  clerk  of  court  for  taking  insufficient  security  must 
show  bad  faith.    Bonds,  §  251. 

sureties  liable  for  moneys  it  is  the  duty  of  principal  to  receive.    Bonds,  §  254. 

officer  a  bailee  at  common  law ;  otherwise  on  bond ;  when  overruling  necessity  a  de- 
fense, when  not    Bonds,  g^  245-250,  263-265. 

burden  of  proof  on ;  evidence  in  action  on  paymaster's  bond ;  presumption  as  to  defal- 
cation ;  evidence  in  action  on  sheriffs'  or  constables'  bonds.    Bonds,  ^  274-288. 

discharge  of ;  see  Discharge  and  Release,  supra,  7. 

pleading  and  practice ;  see  Pleading  and  Procedctrs,  supra,  10. 

construction  of ;  see  Construction,  supra,  6. 

evidence  in  actions  on ;  see  Evidence,  supra,  11.    Bonds,  §§  274-276. 

how  accepted  by  comptroller,  and  proved.    Bonds,  §  553. 

application  of  payments  on  accounts  of  public  officers  in  default.  Bonds,  §§  334,  850^ 
351 ;  see  Sureties,  4. 

judgment  on,  see  supra,  10. 

measure  of  damages,  see  supra,  10. 

credits  and  set-offs  in  actions  on,  see  supra,  10.    Bonds,  §§  352-360. 

burden  of  proof  on.  see  supra,  11.     Bonds,  §§  274-276. 

breach  of,  see  Bonds,  18 ;  Officer, 

16.  Statxjtory  Bonds.    See  supra,  1,  2,  15. 

for  excessive  sum,  when  good.    Bonds,  §§  11,  38;  but  see  §119. 

when  must  conform  to  statute.     Bonds,  §  48. 

valid  though  informal.     Bonds,  §  61. 

as  to  official  bonds,  see  supra,  15. 

as  to  marshals'  bonds,  see  Marshals'  Bonds. 

act  prescribing  form  directory,  if  without  negative  words.    Bonds,  §  187. 

must  contain  prescribed  conditions.     Bonds,  §  211. 

surplusage  rejected ;  unauthorized  conditions ;  effect  of  making  form,  vital.    Bonds, 

g^  211,  212,  213,  234-35,  237. 
void,  msLj  be  good  common  law  contract.    Bonds,  §§  191,  290. 
evidence  in  actions  on,  see  supra,  11. 

BONA  FIDE  HOLDER.    See  Mujiicipal  Bonds,  10. 

BONUS. 

not  necessarily  a  fatuity.    Bonds,  §  1464. 

unauthorized  in  lieu  of  subscription,  when  company  entitled  to.    Bonds,  §  1851. 

BREACH.    See  Bonds,  13. 

how  pleaded.    Bonds,  §§  133-34,  136-38,  146. 

BURDEN  OF  PROOF.     See  Bonds,  11;  Evidence;  Municipal  Bonds,  21. 

to  show  character  of  bona  fide  holder,  when  on  him.    Bonds,  g§  1336,  1465* 
on  one  producing  bond,  to  show  alteration.    Bonds,  §  725. 
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CASHIER. 

liability  of  sureties.    Bonds,  §589. 

CERTIFICATES  OF  DEBT.    See  Municipal  Bonds. 

CHARGE.    See  Instructions;  Jury, 

CHARTER. 

not  impeached  in  collateral  proceeding.    Bonds,  §  1891* 

CITY.    See  Municipal  Bonds,  1. 

bond  to,  required  to  be  to  mayor,  void.    Bonds,  §57. 

CLERK  OF  COURT.    See  Bonds,  15. 

declaration  in  action  for  failure  to  take  sufficient  bond.    Bonds,  §  25L 
receiving  sum  on  discharge  by  obligee,  a  release.    Bonds,  §  252. 
additional  condition  in  bond  does  not  avoid  it.    Bonds,  §§  21S-13. 

COLLECTOR.     See  Sureties. 

evidence  in  actions  on  bonds,  see  Bonds,  11. 

bond  to,  voluntary,  for  seized  eoods,  valid.    Bonds,  §  323. 

imauthorized  condition  in  bond,  harmless.     Bonds,  ^  390.  291. 

bond  required  to  be  to,  to  United  States,  good.    Bondis,  §  60. 

duty  bond  merges  pre-existing  debt.    Bonds,  §  115. 

bond  for  revenue  stamps  construed.    Bonds,  §  109. 

cancellation  of  bond  without  payment,  a  nullity.    Bonds,  (S 101. 

declaration  on  bond  must  show  district,  when.    Bonds,  §  229. 

voluntary  condition  in  bond  for  responsibility  of  deputies,  good.    Bonds,  §  290. 

bond  with  conditions  not  required,  void  only  as  to  latter.    Bonds,  §  291. 

receipt  of,  not  conclusive  when.    Bonds,  §  102. 

judicial  notice  of  collection  districts.    Bonds,  §  227. 

payment  of  money  pursuant  to  orders  of  secretary  is  in  line  of  duty.    Bonds,  §  742. 

approval  of  bond  not  condition  precedent  to  liability.    Bonds,  §  554. 

duties  of  office  of.    Bonds,  §  480. 

when  sureties  liable  under  subsequent  acts  prescribing  new  duties.    Bonds,  §§  41^-488. 

authenticated  copy  of  bond  received  in  evidence,  in  suit  on  bond.     Bonds,  g  289. 

fees  for  inspection  and  gauging  are  public  monevs.    Bonds,  §§  377,  897. 

fifth  auditor  must  audit  accounts  of.    Bonds,  §  896. 

new  bond  required  in  lieu  of  old,  not  extortion.    Bonds,  §  899. 

direction  of  revenue  commissioner  regarded  as  direction  of  secretary.    Bonds,  §  400. 

allowed  for  uncollected  tax  list  turned  over  to  successor.    Bonds,  §g  880,  841,  842. 

receipt  of  successor  admissible.    Bonds,  g^  831,  841, 842. 
not  liable  for  uncollected  duties  and  duty  bonds  if  not  negligent.    Bonds,  §§  244,  262. 
failure  to  collect  not  a  breach  of  bond ;  judgment  only  for  collections.    Bonds,  ^§  242, 

255. 
bond  of  need  not  describe  district,  declaration  must.    Bonds,  §  229. 
bond  held  not  to  cover  default  of  subsequent  appointment,  not  embrace  past  liability 

as  custodian.    Bonds,  §  291. 
liable  for  loss  of  treasury  notes  cancele  1  and  again  received  bv  him.    Bonds,  §  292. 

and  for  arrears  of  taxes  of  formi  r  years.    Bonds,  §  298. 
cannot  cancel  duty  bond,  without  payment,  nor  receive  note  or  check,  unless  actually 

paid.     Bonds,  g  101. 
under  statute  directing  bond  before  clearance,  may  take  one  after.    Bonds,  §  87. 

COLLUSION. 

surety  may  show,  in  sci.  fa,  on  judgement    Bonds,  §  15. 

COMMISSION.    See  Officer. 

COMPTROLLER. 

how  official  bonds  accepted  by.    Bonds,  §  558. 

CONDITIONS  PRECEDENT. 

to  issue  and  validity  of  bonds,  see  Municipal  Bonds,  2. 

CONFESSION. 

judgment  by,  binds  surety.    Bonds,  §  48. 

CONFISCATION. 

of  money  due  on  bond,  effect  of.    Bonds,  §  81. 

CONFLICT  OF  LAWS.    See  Construction  and  Interpretation. 

common  law  at  seat  of  government  controls  bond.    Bonds,  §  404. 

bond  to  pay  foreign-drawn  drafts,  void  where  drawn  invalid.    Bonds.  §  51. 

lex  /oci  governs  validity  of  contract  unless  elsewhere  peiformabie.    Bonds,  §§  1,  2,  17, 

IcI. 

so  as  to  formalities  of  execution,  unless  executed  with  reference  to  foreign  laws  or 
judicial  proceedings.     Bonds,  §  1. 
lex  loci  contractus  controls,  unless  elsewhere  performable.    Bonds,  §  1 7. 

BO  as  to  formalities,  unless  made  with  reference  to  foreign  law.    Bonds,  §  1 7. 
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CONGRESS. 

may  authorize  territorial  county  to  issue  bonds.    Bonds,  §  967. 

CONSIDERATION. 

unnecessary  to  bond.    Bonds,  §  150. 

to  instrument  without  seal,  hefd  valid,  official  emoluments  sufficient.    Bonds,  §  19S. 
and  is  continuing,  not  past.    Bonds,  §  19S. 

CONSOLIDATION. 

of  railroad  companies,  effect  on  municipal  bonds,  see  Municipal  B<mdSy  6. 

CONSTABLE.    See  Sheriff. 

requisites  to  liability  on  bond  of.    Bonds,  §  286. 

value  of  goods  seized  shown  by  parol  •  Bonds,  §  289. 

CONSTITUTIONAL  LAW. 

statute  not  held  void,  unless  repugnance  clear.    Bonds,  §  861. 

provision  against  loan  of  state  credit  does  not  touch  municipal  railroad  aid.    Bonds, 

g§  805,  862. 
extent  of  le^slative  power.    Bonds,  §  868. 
act  for  municipal  bonds  does  not  interfere  with  uniformity  of  taxation.    Bonds,  §§  809, 

862. 
provision  prohibiting  bonds,  saving  those  previously  authorized,  construed.    Bonds, 

g§811,  869,  871.     . 
is  prospective  where  vested  rights  concerned.    Bonds,  g§  818,  874,  876. 

otnerwise,  if  no  contract  already  exists.    Bonds,  t^  886. 

generally  prospective,  as  to  bonds.     Bonds.  §§  818,  876,  877,  883,  889. 

contract  held  to  exist.     Bonds,  §§  981,  1022. 
Illinois  constitution  of  1870  construed  as  to  county  power  to  tax.     Bonds,  §  896. 
right  to  subscribe  a  privilege  not  affected  by  constitutional  amendment.     Bonds,  §  941. 
vote  held  valid,  as  not  involving  distinct  subjects.    Bonds,  |S  1067. 
vote  for  subscription  not  a  contract.    Bonds,  ^§  1122,  1127,  1128. 
all  p>ower,  state  and  national,  limited.     Bonds,  ^  1165. 
Kansas  constitution,  article  12,  applies  to  municipalities.    Bonds,  §  1170. 
construction  of  Missouri  constitution.    Bonds,  g  1210. 

of  Wisconsin,  requiring  legislative  restriction  of  municipal  debt.    Bonds,  g§  1242, 
1245. 
law  of  Canada  impairing  contract  obligation  not  enforced  in  federal  courts.    Bonds, 

§  1842. 
state  statutes,  as  construed  by  court  of  last  resort,  are  part  of  contract.    Bonds,  §  1670. 
legislation  may  authorize  municipal  subscription  and  bonds.     Bonds,  ^  1674. 
when  bonds  locally  declared  constitutional,  question  settled.     Bonds,  §  1781. 
acts  for  issuing  bonds  in  Tennessee  held  constitutional.     Bonds,  ^§  1825-1829. 
uneaual  and  partial  legislation;  what  not.     Bonds,  §  1828. 
valid  part  of  statute  upheld,  if  distinguishable  from  void.    Bonds,  §  1884. 
state  not  made  a  party  in  suit  by  bondholders.     Bonds,  g  1845. 

when  suit  against  officers  is  in  effect  against  state.    Bonds,  §  1845,  note. 
county  bonds  are  not  bills  of  credit.    Boncb,  §  1857. 

CONSTRUCTION  ANp  INTERPRETATION.  See  Bonds,  6 ;  Constitutional  Law;  DefinUions; 

Municipal  Bonds,  1,  7. 
when  **  may  submit "  means  **must  submit."    Bonds,  §  858. 
**  agent  of  corporate  body  "  not  municipality.     Bonds,  §§  798,  842. 
act  authoiizin^  subscription  does  not  include  bonds.    BondB,  §§  799,  846,  848. 
what  not  *'  delivery  below  par."    Bonds,  §  857. 
when  fractions  of  a  day  considered.     Bonds,  §§  867,  868. 
issue  of  bonds  to  pay  subscription,  not  a  loan  of  credit.     Bonds,  §g  816,  883. 
act  for  issue  to  payee  or  assigns,  may  be  to  bearer.     Bonds,  ^  881. 
of  Illinois  constitution  of  1870,  as  to  taxing  power.    Bonds,  §  896.' 
**  town  "  includes  **  township,"    Bonds,  §§824,  899,  953. 
"two-thirds  of  qualified  voters,"  means  of  those  voting.    Bonds,  §§  825,  901;  so  of 

"  majority."    Bonds,  §  1676. 
powers  given  to  "strip  of  country"  construed.     Bonds,  §  905. 
power  to  subscribe  and  issue  "  short  bonds  "  construed.     Bonds,  S  909. 
corporate  powers  to  impose  taxes  should  be  construed  strictly.    Bonds,  §  909. 
"loan  of  credit "  defined.    Bonds,  §  910. 

as  to  limiting  indebtedness  of  municipalities,  see  Municipal  Bonds,  7. 
power  to  '*  borrow  money  "or  "  subscribe  as  fully  as  an  individual "  construed. .   Bonds, 

g§  911,  921,  924,  930,  936. 
covenants  construed  dependent,  when :  when  not.     Bonds,  §  918. 
reasonable  time  to  build  road,  what.     Bonds,  §  914. 

company  with  mining  and  railroad  powers  is  a  "  railroad  company."  Bonds,  §§  8S0, 915b 
statutes  conferring  special  privileges  strictly  construed.     Bonds,  §g  929,  996. 
power  to  subscribe,  none  to  borrow  money.    Bonds,  §  931. 
"  railroad  *'  includes  depots  and  side  tracks.     Bonds,  §§  955,  1010. 
issue  enjoined  on  slighter  grounds  than  bonds  held  invalid.     Bonds,  §  957. 
act  capable  of  two  meanings,  public  favored.    Bonds,  §  996. 
selling  below  par,  when  means  "  at  expense  of  county."    Bonds,  §  1002. 
exchange  for  stock  is.    Bonds,  §  1678. 
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CONSTRUCTION  AND  INTERPRETATION  —  continued. 

"  tax-payers  "  and  "  voters,"  when  synonymous.     Bonds,  g  1004. 

void  in  part,  void  in  toto,  when.     Bonds,  §  1014. 

bonds  held  to  be  ''  duly  '*  certified.     Bonds,  §  1027. 

surveying  line;  estimates  of  construction,  etc.,  what.    Bondn,  §§  991,  1047,  1048. 

**town  in  any  county,  through  or  near  which,"  construed.    Bonds,  §  1049. 

buying  lands  to  donate  or  sell  to  aid  road  is  a  loan  of  credit.    Bonds,  §  10d6. 

"borrowing  money,"  what  is  not.     Bonds,  g  1106. 

when  route  contemplated  by  enabling  act  conclusive.    Bonds,  §  1118. 

court-house  not  work  of  internal  improvement,  when.    Bonds,  §  1155. 

railroad  not  ''structure  of  publib  necessity  and  utility,"  when.    Bonds,  §  1178. 

bonds  controlled  by  law  in  force  when  issued.    Bonds,  §  1254. 

powers  not  given  to  corporations  except  in  clear  terms.    Bonds,  §  148)>. 

gucere,  as  to  what  law  governs  bonds  payable  without  state.    Bonds,  §  1445.. 

*'  bonus  **  not  necessarily  a  gratuity.     Bonds,  ^  1464. 

interest  on  bonds  and  coupons  after  due;  conflict  of  laws.    Bonds,  §S  1470,  1471. 

law  limiting  annual  tax  to  defray  expenses  inapplicable  to  special  corporate  debt. 

Bonds,  §  1618. 
how  coupons  construed ;  what  law  applied.    Bonds,  g  1754. 
legislature  may  shorten  period  of  limitation  on  bonds  and  coupons  already  due. 

Bonds.  §  1763. 
how  contracts  made  under  statutes  construed.    Bonds,  §  1S88. 
what  is  dictum  and  what  decision.    Bonds,  §  1885. 
Vermont  notes  payable  in  Massachusetts,  governed  by  Vermont  law.    Bonds,  g  1840. 

otherwise  of  Canada  bonds  payable  in  New  York.    Bonds,  gg  1841-42, 
construction  of  written  instrument  is  for  court.    Bonds,  g  765. 

CONTRACT.    See  Constituiioncd  Law;  Municipal  Bonds,  1. 
giving  authority  to  agent  is  not.     Bonds,  g  886. 
statutory,  neculiar  rme  of  construction.     Bonds,  §  1883* 
by  one  for  benefit  of  stranger.    Bonds,  g  1804. 
no  privity  between  bondholder  and  corporation  aaantning  bonds.    Bonds,  g  1804. 

CORPORATE  SECURITIES.    See  Municipal  Bonds. 

CORPORATION. 

stock  subscriptions  by  municipalities,  see  Municipal  Bonds,  2. 
character  not  impeached  in  collateral  proceeding.    Bonds,  g  1891. 
bond  to,  required  to  be  to  mayor,  void.    Bonds,  g  57. 
stock  and  unpaid  subscriptions  a  trust  fund  for  creditors.    Bonds,  g  1820. 
so  of  bonds  held  by  company.    Bonds,  g  1821. 

COSTS. 

judgment  for  not  rendered  against  United  States.    Bonds,  §  417* 
when  surety  liable  for  beyond  penalty.    Bonds,  gg  484,  495. 

COUNTY.     See  Municipal  Bonds,  1. 

bond  need  not  be  presented  as  claim.    Bonds,  J  1801. 
how  may  execute  instruments.    Bonds,  g  1468. 

COUNTY  WARRANT.     See  Municipal  Bonds. 
remedies  of  holder.    Bonds,  g  1850. 

COURTS.    See  Federal  Courts;  Jurisdiction. 
should  not  legislate.    Bonds,  ^  865. 
what  construed  dictum  and  what  decision.    Bonds,  g  1885. 

COVENANT. 

when  proper  remedy  on  bond.    Bonds,  g  160. 

rule  for  construing  as  dependent,  favored.    Bonds,  g  918. 

CREDIT. 

loan  of,  see  Municipal  Bonds,  1 ;  Construction  and  Interpretation* 

CURATIVE  LAWS. 

ratifying  municipal  bonds,  see  Municipal  Bonds,  18. 

CUSTOM-HOUSE  BOND.    See  Collector. 

D. 

DAMAGEa    See  Bonds,  10. 

on  probate  bond,  in  action  for  not  making  true  inventory.    Bonds,  g  157* 

in  actions  on  penal  bonds.    Bonds,  §g  95-99. 

measure  of,  in  action  to  obtain  delivery  of  bonds.    Bonds,  g  1852. 

DATE. 

bond  need  not  have.    Bonds,  g  440. 
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DEATH. 

of  obligor,  effect  of,  see  Bonds,  7. 

DEBENTURES.    See  Municipal  Bonds. 

DEBT. 

when  will  not  lie  on  bond.    Bonds,  §  160. 

DEED. 

may  be  valid  in  part  and  void  in  part.    Bondfl,  §  18^ 
in  counterparts,  only  one  sealed,  latter  held  invalid.    Bonds,  §  18. 
doctrine  or  destruction  of  seal  considered  bv  Story,  J.     Bonds,  §§  83-25. 
power  of  attorney  not  sealed,  gives  no  power  to  execute  a  bond.    Bonds,  §  18. 

DEFENSES.    See  Bonds,  10. 

in  actions  on  bonds  and  coupons,  see  Municipal  Bonds,  11,  12,  15,  17. 

DEFINITIONS.    See  Construction  and  Interpretation. 
**  compulsory  payment."    Bonds,  §  9. 
*'  charged  and  trusted."    Bonds,  §  201. 
•*  colore  officii.*'    Bonds,  §  221. 
'*  from  henceforth,"  "  then."    Bonds,  §  266. 
**  law,"  in  condition  of  bond.    Bonds,  g  279. 

**  bonded  warehouse  "  includes  '*  distillery  warehouse,"  when.    Bonds,  §  630* 
"duly  certified."    Bonds,  §  1027. 

DELIVERY.    See  Bonds, 

bonds  take  effect  from.    Bonds,  §  652. 

DEMAND. 

need  not  be  made  of  county  on  bonds.     Bonds,  §  1801. 

unnecessary  at  place  named,  to  sue  on  coupons.    Bonds,  §§  1745, 1755. 

DEMURRER. 

relates  back  to  first  defective  pleading.    Bonds,  g  520. 
waived  by  withdrawal  and  gomg  to  triaL    Bonds,  §41^ 
pleading  over  after  sustained,  a  waiver.    Bonds,  ^  886. 

DEPUTY  MARSHAL.    See  Marshals'  Bonds. 

DEPUTY  POSTMASTER.    See  Bonds,  15 ;  Postmaster. 

sureties  liable  for  stamps  furnished  him.     Bonds,  §  204. 

voluntary  bond  for  stamps  good  as  common  law  contract.    Bonds,  S§  180,  203-20o. 

bond  takes  effect  from  acceptance  and  approval.    Bonds,  §§  243,  256r-261. 

DISTILLER.    See  Bonds. 

requisites  of  bond  of.    Bonds,  §  198. 

bond  with  conditions  additional  to  those  required,  good  as  voluntary  bond  or  common 

law  contract.    Bonds,  §§  177-78,  195-202. 
bond  may  refer  to  act  for  conditions ;  surplusage  rejected.    Bonds,  §  219. 

Elea  in  suit  for  breach  of,  held  good.    Bonds,  §  123. 
reach  of  bond,  see  Bonds,  18. 
evidence  in  actions  on,  see  Bonds,  11. 

DISTILIiERY. 

United  States  reimbursed  tor  per  diem  paid  Sunday  workmen.    Bonds,  §  888. 

DISTRICT  COURT. 

jurisdiction  of  action  on  attachment  bond.    Bonds,  §  159. 

DONATION. 

of  bonds  to  railroads,  see  Municipal  Bonds,  1. 

DUTIES.    See  Collector. 

bond  for,  construed.    Bonds,  §  120. 

for  antecedent  debt,  good.     Bonds,  §  121. 

merges  previous  debt  for  same;  so  of  judgment.    Bonds,  §  115. 

DUTY  BOND.    See  Collector. 

E. 

ELECTIONS. 

municipal,  for  railway  aid,  see  Municipal  Bonds,  2. 

EMBEZZLEMENT. 

if  owner  ratifies  he  adopts  embezzler's  acts,  and  takes  property  subject  to  his  disposi- 
tions.   Bonds,  §  1881. 

EQUITIES.    See  Bonds,  12. 
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EQUITY.    See  Bonds,  13. 

when  obligee  really  paid  by  acquiring  subject  of  consideration  of  bond,  relief  denied* 

Bonds,  §  80. 
effect  of  confiscation  of  money  due  on  bond.    Bonds,  §  81. 
relief  against  bond  not  conforming  to  articles  therefor.    Bonds,  §  82, 
matters  open  at  law  inquired  into.    Bonds,  g  722. 

no  money  judgment  in  equity  suit  on  bonds  to  reach  trust  funds.    Bonds,  §  1800. 
stock  and  unpaid  subscriptions  trust  fund  for  creditors.    Bonds,  §  1820, 
security  to  surety  of  debtor  reached  by  creditor.    Bonds,  §  1848. 
will  set  aside  judgment  on  bonds,  when.    Bonds,  §  80. 

ESCAPE. 

sheriff  not  liable  for  to  assignee  of  limits  bond.    Bonds,  §  118. 

ESCROW.    See  Bonds,  4. 

delivery  in.    Bonds,  §§  63-05. 
how  pleaded.     Bonds,  §  63. 

ESTATES  OF  DECEDENTS. 

local  laws  cannot  divest  federal  jurisdiction.    Bonds,  §  165. 

ESTOPPEL.    See  Municipal  Bonds,  1,  10,  13,  20. 

by  judgment ;  when  judgments  for  injunction,  etc.,  final  in  suits  as  to  bonds,  see  MuniO' 

ipal  Bonds,  11,  12,  16. 
in  action  on  bond  to  pay  judgment,  later  concludes  obligor.    Bonda,  g  170. 
nil  debet  not  available  in  sd,  fa.    Bonds,  g  42. 
judgment  against  principal  prima /acie  evidence  against  surety ;  latter  may  show  fraud 

or  mistake.    Bonds,  §  48. 
parties  cannot  deny  sum  inserted  in  bond  proper.    Bonds,  g  88. 
of  surety,  to  den v  legal  appointment  of  principal.    Bonds,  g  581. 
operates  only  in  favor  of  person  misled.     Bonds,  g  1787. 
to  deny  corporate  character  of  obligor.     Bonds,  g§  1535,  .1587. 
to  deny  validity  of  unsealed  promise.    Bonds,  g  1536. 
when  judgment  as  to  bona  fides  no  estoppel.    Bonds,  gg  1302, 1895-97. 
none  by  imperfect  recital  of  performance  of  conditions.    Bonds,  g  1482. 

otlierwise  by  proper  recital.    Bonds,  g  1442. 
to  denv  that  debt  for  which  funding  bonds  issued,  was  valid.    Bonds,  gg  1880, 1448. 
as  to  date  of  issuance  of  bonds.    Bonds,  g  1874. 
by  recitals  of  performance  of  conditions.    Bonds,  g  1878. 
none,  when  total  want  of  power  to  issue  bonds.    Bonds,  g  1858. 

otherwise  as  to  irregularities ;  as,  recital  of  wrong  enabling  act.    Bonds,  g  1882. 
by  antedating  bonds,  when  does  not  reach  non-performance  of  condition  precedent. 

Bonds,  gg  1251,  1258. 
under  law  authorizing  funding  of  valid  obligations,  bv  issuing  new  bonds.    Bonds, 

g§  1260.  1270. 
judgment  does  not  bind  party  by  constructive  service  only.    Bonds,  g  1220* 
by  recitals.    Bonds,  g  1286. 

recitals  of  municipal  purposes  of  bonds  create,  on  city.    Bonds,  g  1181, 
by  municipal  corporation.     Bonds,  g  918. 

of  holder  of  railroad  bonds,  to  deny  corporate  capacity  of  company.    Bonds,  g  1878. 
by  judgment,  binds  only  parties  and  privies.      Bonds,  g  1824. 
by  judgment  on  validity  of  bonds.    Bonds,  g  1795. 

does  not  affect  other  holders.     Bonds,  g  1796. 
company  obtaining  void  state  bonds  fraudulently,  estopped  to  claim  invalidity.    Bonds, 

g  1887. 
town  failing  by  mistake  to  become  incorporated,  estopped  to  deny  liability.    Bonds, 

g  1105. 
of  surety,  by  delivering  bond,  to  claim  conditional  signing.    Bonds,  g  51L 
by  signing  as  principal,  is  such.    Bonds,  gg  517-510,  520-525. 
officer  not  givmg  bond,  estopped  to  deny  ofiice  after  receiving  public  money.    Bonds, 

§188. 
judgment  on  bond  estops  obligor  to  plead  nil  debet    Bonds,  g  14. 

EVIDENCE.    See  Bonds,  11 ;  Burden  of  Proof;  Municipal  Bonds,  21 ;  Presumptions;  Bure- 
ttes, 7. 
construction  of  written  instruments  is  for  court.    Bonds,  g  785. 
parol,  inadmissible  to  correct  written,  in  equity.    Bonds,  g  528. 
how  bad  faith  in  holder  of  bonds  shown.     Bonds,  gg  134f-49,  1850, 1491-93. 
how  amount  of  municipal  indebtedness  shown,  and  assessed  value.    Bonds,  gg  1238-84. 
for  defendant,  as  part  of  plaintiff's  case,  rejected.     Bonds,  g  843. 
by-law  requiring  corporate  record,  facts  shown  orally.    Bonds,  §  103. 
courts  notice  public  act  conferring  p>ower  to  issue  bonds.     Bonds,  g§  1777,  1779. 
when  trial  court  divided  equally  as  to  admissibility,  proof  goes  in.     Bonds,  g  48. 
official  act  presumed  pursuant  to  law.     Bonds,  g  S02. 
consent  to  alteration  of  bond  shown  orally.    Bonds,  g  89. 
only  ambiguous  instruments  explained  bv.     Bonds,  g  259. 
parol,  to  show  bond  in  escrow.     Bonds,  ^  161. 
as  to  proof  of  existence  of  laws,  see  Statutes. 

E resumption  and  burden  of  proof  as  to  bona  fide  holder,  see  Municipal  Bonds,  10. 
ow  capacity  of  tax-payers  shown,  see  Tax  KoU. 
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EXCEPTION.    See  Jury. 

EXCHANGE. 

recoverable  in  action  on  coupons.    Bonds,  §  1806. 

when  not.    Bonds,  §  1854. 
when  recovered  in  suit  on  bonds.    Bonds,  §  1870. 

EXECUTOR*.    See  Administrators. 

EXTENSION  OF  TIME. 

release  of  sm-ety  by,  see  Surety^  4. 

F. 

FEDERAL  COURTS.    See  Jurisdiction;  Municipal  Bands,  17. 
jurisdiction  of  actions  on  coupons.    Bonds,  §g  1782-87. 

FIFTH  AUDITOR. 

must  audit  collectors'  accounts.    Bonds,  §  896. 

FORECLOSURE. 

effect  on  bonds  secured  on  road.    Bonds,  §  1880. 

FOREIGN  VOYAGE. 

whaling  voyage  construed  not  to  be.    Bonds,  §  173. 

FORGERY. 

of  bonds  by  officer,  bonds  void.    Bonds,  §  1104. 

FRANCHISE. 

what  and  how  conferred.    Bonds,  §  1001. 

FRAUD. 

surety  may  show»  in  sci.  fa.    Bonds,  §  15. 

in  issuing  bonds,  how  waived.    Bonds,  ^§  1813, 1825-29. 

in  bonds,  not  affecting  obligor,  harmless.    Bonds,  §  414. 

FUNDING. 

of  bonds.    Bonds,  §  1079. 

G. 

GARNISHMENT. 

of  debtor  of  municipality,  to  pay  bonds.    Bonds,  §  1658. 
obligor  in  bond  to  county  liable  to.    Bonds,  §  169. 

GUARANTY.    See  Municipal  Bonds,  12. 

company  may  guaranty  aid  bonds.    Bonds,  §§  1816,  188S-40, 1863. 

gucere,  whether  guaranty  negotiable.    Bonds,  §  1838. 
eld  to  include  principal  and  interest.    Bonds,  §  1864. 
sum  received  by  stockholders  held  trust  fund  to  pay  guaranty.    Bonds,  §  1864* 
how  waived  by  bondholder.     Bonds,  §  1865. 

by  state,  not  discharged  by  change  of  contract  by  company,  when.    Bonds^  g  1879. 
and  interest  on  bonds.    Bonds,  §  1810. 

H. 

HUSBAND  AND  WIFE. 

notice  to  husband  not  to  wife.    Bonds,  §  1564. 

I. 

ILLEGALITY.    See  Bonds. 

in  bonds.    Bonds,  ^§  48-51. 

law  of  place  of  performance  controls.    Bonds,  §  51. 

IMPORTERS'  BOND. 

should  be  signed  by  all  importers  interested,  when.    Bonds,  §  122. 

IMPOSSIBILITY. 

effected  by  obligee,  excuses  performance.    Bonds,  §  75. 

INDEMNITY.    See  Bonds;  Indorser. 

judgment  on  bond  of,  enjoined  when  condition  performed.    Bonds,  §  7. 

assignee  of  bond  of,  takes  subject  to  equities.    Bonds,  g  8. 

conditions  for,  construed.     Bonds,  g  87. 
L  how  damage  pleaded.    Bonds,  §  87. 

bond  of,  and  one  to  account,  construed  together.    Bonds,  §  87. 
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INDIAN  AGENTS. 

under  act  of  1850,  might  be  required  to  give  further  security.    Bonds,  §  201. 
certified  treasury  transcript  admissible  in  action  on-  bond.    Bonds,  §  373. 

INDORSEMENT. 

of  negotiable  bonds,  same  liability  as  to  other  negotiable  paper.    Bonds,  §  1485. 
how  mdorser  charged.    Bonds,  §  1486.  «i0 

INDORSER. 

creditor  need  not  resort  to  principal  before  collateral  obligation.    Bonds,  §  84. 

railroad  may  be,  of  aid  bonds.    Bonds,  §§  1888-89. 

bond  to  indemnify,  released  by  paying  debt.    Bonds,  §  29. 

INHABITANTS. 

means  **  voters,"  when.    Bonds,  §  1061. 

INJUNCTION. 

restraining  bonds;  binding  effect  of  as  to  bondholders,  etc.,  see  Municipal  BoTtds,  IL 
judgment  otf  indemnity  bonds  enjoined  when  condition  performed.    Bonds,  §  7. 

INSOLVENCY.    See  Assignment 

INSTRUCTIONS.    See  Jury. 

rule  as  to ;  court  may  direct  verdict  where  facts  undisputed.    Bonds,  §§  1868.  1864. 
must  be  excepted  to ;  when  asked  together,  refused  if  one  bad.    Bonds,  §§  428,  424* 
what  sufficient  exception  to.    Bonds,  §  764. 
not  based  on  evidence,  cause  reversal.    Bonds,  §  568. 

INTEREST.    See  Municipal  Bonds,  2,  13. 

coupons  bear  from  maturity.    Bonds,  §  1757. 

on  bonds,  may  be  made  payable  at  any  place.    Bonds,  g  922. 

may  be  at  highest  rate  semi-annually.    Bonds,  §  928. 

when  contract  for  not  implied.     Bonds,  ^  1268. 

payment  for  several  years  cures  informalities  of  issue  of  bonds.    Bonds,  §  1028. 

when  surety  liable  for  beyond  penalty.    Bonds,  §g  484,  495. 

when  recoverable.    Bonds,  §  498. 

on  partial  payments  by  surety,  not  allowed.     Bonds,  §  499. 

due  from  surety  only  from  notice  of  definite  sum  due.    Bonds,  S  501.] 

on  official  bond,  accrues  from  demand  or  suit  brought,  without  demand.    Bonds,  g  281* 

none  on  penalty  of  postmaster's  bond.    Bonds,  §  295. 

debt  will  not  lie  for,  before  maturity,  on  bond  witnout  penalty ;  covenant  proper.   Bonds, 

§160. 
recoverable  on  penalty  from  commencement  of  suit  or  demand  or  acknowledgment. 

Bonds,  ^  93. 
accrued  on  bond  due  Confederate  during  civil  war ;  doctrine  discussed.    Bonds,  §  28. 
overdue,  no  effect  on  negotiability.    Bonds,  §§  1849-1851,  1467. 
on  bonds  and  coupons  after  maturity ;  conflict  of  laws.    Bonds,  §§  1470, 1471. 
no  contract  for  by  issue  of  void  bonds.    Bonds,  §  1268. 
on  bonds,  agreement  of  company  to  pay,  no  defense,  n  Bonds,  g  1082. 

INTERNAL  IMPROVEMENTS. 

wliat  are,  see  Municipal  BondSf  4. 


J. 

JAJL  LIBERTIES. 

bond  for,  construed.    Bonds,  §  70. 

bond  for,  not  released  by  consent  of  plaintiff  to  escape.    B<Mids,  §  110. 

escape  of  insane  obligor  no  breach.    Bonds,  g  111. 
sheriffs  in  New  York  to  admit  United  States  prisoners  to,  on  bond  given.    Bonds,  g  IVL 

JOINDER.    See  Bonds,  10. 

JOINT  BONDS. 

not  declared  joint  and  several  in  equity  without  clear  testimony.    Bonds,  gg  538,  6M^ 
55L 

JUDGMENT.    See  Bonds,  10;  Estoppel;  Municipal  Bonds,  17. 
when  prior  to  assignment.     Bonds,  g  529. 
on  duty  bond,  merges  pre-existing  debt.    Bonds,  g  115. 
on  validity  of  bonds,  how  far  conclusive.    Bonds,  §  1605. 
on  bond,  against  surety,  see  Sureties,  5. 

JUDICIAL  NOTICE.    See  Evidence, 

court  takes,  of  collection  districts.    Bonds,  g  227. 

JUDICIAL  POWER. 

sliould  not  extend  to  legislation.    Bonds,  g  865. 
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JURISDICTION. 

of  district  court,  of  action  on  postinaster*s  bond.    Bonds,  §  7(I0« 

bondholder  not  assignee.    Bonds,  §§  1782.  1783. 

of  federal  courts,  in  actions  on  marshars  bond,  irrespective  of  citizenship.    Bonds^ 

§8U. 
jurisdiction  exclusive,  except.    Bonds,  §  815. 
objection  to  must  be  taken  m  abatement.     Bonds,  §  1208. 
when  national  bank  party,  federal  circuit  court  has.    Bonds,  g  1044. 

JURY.    See  Instructions, 

exceptions  to  instructions  to  must  be  specific.    Bonds,  §  813. 

when  question  submitted  to;  when  not.     Bonds,  §§  I890,  1897. 

objection  that  but  one  of  two  issues  tried  must  be  made  below.    Bonds,  §  1404. 

L. 

LACHES. 

delay  of  nine  years  is,  when.    Bonds,  §  1188. 

LEGAL  TENDER. 

depreciated  bank  bills,  though  in  ordinary  use  as  currency,  not.    Bonds,  §  27. 

LIEN. 

on  real  estate  of  surety,  when  not  enforced.    Bonds,  §  447. 
of  junior  creditor,  not  affected  by  alteration  of  prior  bond.     Bonds,  §  79. 
in  favor  of  St  Louis,  on  Pacific  road  earnings.     Bonds,  g§  1866-68. 
statutory,  of  bondholders,  construed.    Bonds,  §  1867. 

loan  of  state  bonds  held  not  to  create  on  road  in  favor  of  bondholddrs.    Bonds,  §§  1819, 
1848-48. 

LIMITATION.    See  Statute  of  Limitation, 

LIMITING  INDEBTEDNESS.    See  Municipal  Bonds,  7. 

LIS  PENDENS. 

doctrine  inapplicable  to  purchaser  of  bonds.    Bonds,  §§  1458,  1457. 

LOAN  OF  CREDIT. 

what  is,  see  Constnuition  and  Interpretation.    Bonds,  §§  816,  888. 

LOCATION. 

of  railroad,  when  condition  precedent  to  issue  of  bonds.    Bonds,  §§  991,  993, 1047-105(l> 

1085. 

M. 

MANDAMUS.    See  Municipal  Bonds,  13. 

to  compel  delivery  of  bonds,  when  subscription  a  condition  precedent  to.     Bonds, 
§  1131. 

MARRIED  WOMAN. 

authorized  by  law  to  be  distiller,  voluntary  bond  good.    Bonds,  §  307. 
not  competent  surety  on  release  of  libeled  vesseL    Bonds,  g  46. 

MARSHALS'  BONDa    See  Bonds,  10. 
evidence  as  to,  see  Bonds,  11. 
generally,  see  Bonds,  2,  15. 

set-off  not  presented  for  allowance,  inadmissible.    Bonds,  §p  839,  838. 
certified  copy  of  account  showing  balance  makes  prima  faae  case  against  him.   Bonds, 

§§  839,  888. 
cover  liability  for  breach  of  official  duty  of  deputy.    Bonds.  §§  304-808. 

by  erasing  name  of  principal  in  replevin  bond,  unless  directed  by  plaintiff  or  his 

attorney.    Bonds,  .§^  809-81 1. 
consent  of  attorney  after  fact  excuses.     Bonds,  S  818. 
receipt  of  money  on  cap.  ad  resp.  not  official;  otherwise  of  failare  to  arrest 

Bonds,  §  818. 
for  money  advanced  by  order  of  secretary  of  treasury ;  for  common  law  fines  and 
forfeitures ;  not  for  writs  of  JL  fa.  paid  to  him,  nor  on  bond  against  escape,  for 
fines.    Bonds,  g  319. 
not  for  failure  to  return,  unless  ordered  to  return.    Bonds,  §  830. 
consent  of  comptroller  to  payment  of  money  excuses  marshal.    Bonds,  §  338. 
for  taking  insufficient  bond.     Bonds,  §.^  334-836. 
excuses  for  same.     Bonds,  ^g  335,  Sl36. 
in  actions  on,  federal  jurisdiction  exclusive,  in  general,  without  reference  to  citizen- 
ship.   Bonds,  §§  814,  815,  321. 
whole  penalty  recovered,  as  security.     Bonds,  §  816. 
measure  of  damages  is  actual  damage  to  party.    Bonds,  §  817. 
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not  running  to  proper  obligee,  nor  legally  executed  nor  approved,  void  both  as  bond 

and  voluntary'  obligation.    Bonds,  §  d2iZ, 
required  to  run  to  United  States,  to  president,  valid.    Bonds,  §  317. 

MEASURE  OF  DAMAGES.    See  BoncU,  10. 

in  actions  on  penal  bonds.    Bonds,  §§  95-99. 

MISSISSIPPI. 

powers  of  county  supervisors;  constraotion  of  special  statutes.    Bonds,  §§  84d»  847. 

MISTAKE. 

surety  may  show,  in  sci,  fa.    Bonds,  §  15. 

MONEY.    8ee  Legal  Tender,  ' 

MORTGAGE.    See  Municipal  Bonds,  13. 

securing  bonds,  defenses  confined  to  those  on  bonds.    Bonds,  §  1808. 
bona  fide  holder  same  rights  in  as  in  bonds.    Bonds.  §  I4tt2. 
collateral  to  void  bonds  may  be  valid.    Bonds,  ^  1882. 
of  road,  does  not  include  aid  bonds.    Bonds,  §  1861. 
of  railroad,  priorities  among  bondholders.    Bonds,  g  1869. 
sale  under  set  aside  for  fraud.    Bonds,  §  1871. 

MUNICIPAL  BONDS.    See  Constitutional  Law;  Construction  and  Interpretation;  Estoppel; 
Interest, 

1.  PowiEBS  OF  Corporations. 

must  be  specially  authorized  to  issue  bonds,  or  sell  or  mortgage  lands.    Bonds,  §  1460. 
no  implied  power  to  issue  bonds  to  pay  valid  debt.    Bonds,  §§911*  936. 

power  must  be  clearly  given.    Bonds,  §  931. 
legislature  niay  authorize  municipality  to  issue  bonds  to  aid  railroads.    Bonds,  §§  796, 
838,  849-853,  854,  972. 
Nebraska  constitution  does  not  prohibit  such  power.    Bonds,  §  850. 
charter  provision  to  borrow  money  for  pnblic  purpose  includes  railroad  aid.    Bonds, 

§g  797,  840. 
municipality  may  be  authorized  to  borrow  money  for  public  purposes.    Bonds,  §  1161* 
issuing  bonds  afterwards  loaned  a  borrowing  money.    Bonds,  §841. 
"  agent  of  corporate  body,"  in  railroad  charter,  does  not  include  municipality.    Bonds, 

§g  798,  842. 
act  authorizing  subscription  construed  not  to  authorize  bonds.    Bonds.  §g  799,  849,  848. 
coimty  may  be  authorized  to  donate  bonds  to  railroad.    Bonds,  ^  851,  858,  854. 

or  aid  road  beyond  corporate  and  state  limits.    Bonds,  ^  852. 
when  '*  may  submit  vote  "  means  must  submit  it.    Bonds.  §  858. 
powers  not  conferred  except  in  clear  terms.    Bonds,  g  1489. 
vote  of  people  unnecessary  under  Missouri  constitution.     Bonds,  §  850. 
constitutional  provision  as  to  state  credit  does  not  include  municipal  aid.     Bonds, 

§§  805.  862. 
acts  for  issue  of  bonds  to  pay  for  existing  improvements,  valid.    Bonds,  §  860. 
constitutional  provisions  construed.    Bonds,  g§  808,  862,  869-871. 
▼ote  for  railroad  aid  on  same  day  as  state  vote  on  prohibitory  constitution,  bonds  valid. 

Bonds,  §§  810,  867,  868. 
donations  of  bonds  in  Illinois  authorized  before  July  d,  1870,  valid.    Bonds,  §  869. 
subscription  before,  and  delivery  of  bonds  after,  constitutional  prohibition,  valid. 

Bonds,  §^  812,  874. 
constitutional  prohibitions  wholly  prospective.    Bonds,  §§  813,  876, 877,  888,  889, 1022, 

1190. 
act  for  issue  of  bonds  to  pay  valid  subscription,  not  a  loan  of  credit.    Bonds,  §g  816, 

888. 
may  resubmit  question  of  issue  to  voters,  when.    Bonds,  §  882. 
constitutional  provision  held  to  affect  previous  attempt  to  bind  town.    Bonds,  §§  818, 

885. 
authority  to  subscribe  on  completion,  prior  subscription  void.    Bonds,  §  885. 
constitutional  prohibition  effective,  if  no  previous  contract.    Bonds,  ^^  886, 1127, 1128. 
repeals  power  to  subscribe  on  future  contingency.    Bonds,  g  8H7. 
if  subscription  acted  on,  prohibition  unavauing.    Bonds,  ^^  888,  980. 
Missouri  constitution  of  1865  requiring  vote  to  issue  bonds  wholly  prospective ;  bonds 
issued  later  under  earlier  laws,  valid.     Bonds,  §^  814.  819,  876,  879,  880,  1312. 
bonds  held  to  have  been  issued  under  act  of  1859  and  not  of  1868.   Bonds,  ^^  878, 890. 
general  railroad  law  of  1866,  effect  of.    Bonds,  §  880. 
See  Construction  and  Interpretation. 
donation  voted  for  before  constitutional  prohibition,  issue  upheld.    Bonds,  §§  820,  894. 
charter  construed  to  authorize  subscription  and  donation.     Bonds,  {^  893. 
congressional  township  (school  district)  cannot  issue  bonds.    Bonds,  ^^  823,  898. 
**  town  *■  includes  township,  in  constitutional  provision  against  loan  of  credit.    Bonds, 

§§  824,  899,  953. 
"two-thirds  of  qualified  voters"  of  town  means  of  those  voting.    Bonds,  §§ 825,  899, 
900,901. 
those  not  voting  presumed  to  vote  with  majority.    Bonds,  §  902. 
when  power  to  take  stock  and  to  tax  is  not  power  to  issue  bonds.    Bonds,  g§  827, 
905-914. 
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power  given  to  "  strip  of  country  "  construed.     Bonds,  §§  905-907. 
power  to  subscribe  and  issue  *' short  bonds  "  does  not  include  ten-year  bonds  at  differ- 
ent rate.     Bonds,  §§;  828,  909. 
power  to  '*  borrow  money"  or  subscribe  ''as  fully  as  an  individual"  includes  issue  of 
bonds.    Bonds,  ^^  911,  921-925,  83  7-841,  1041-1055,  938. 
so  to  subscribe  and  borrow  money  to  pay  same.     Bonds,  §  930. 
so  to  borrow  money  for  buildings,  roads,  etc.    Bonds,  §  936. 
power  to  borrow  money  to  build  court-house  does  not  authorize  bonds.    Bonds,  §  1156. 
corporation  may  %vaive  conditions  and  estop  itself.     Bonds,  ^  916. 
pronibition  of  loan  of  credit,  applies  to  donation.    Bonds,  §§  83:2,  918. 
when  reference  to  general  laws,  m  charter,  authorizes  bonds.    Bonds,  §  920* 
when  county  board  may  issue  bonds.     Bonds,  §  920. 
under  power  to  borrow  money,  bonds  issuable.    Bonds,  ^§  834,  921,  924. 
construction  of  acts  conferring  special  powers.    Bonds,  §  929. 
power  to  subscribe,  none  to  boiTow  money.    Bonds,  §  931. 
borrowing  money  not  authorized  by  certain  acts.    Bonds,  §  931. 
bonds  not  authorized  by  charter  for  erecting  wharves  and  improving  streets.    Bonds, 
§932. 
nor  for  pairing  city  debts,  constructing  sidewalks,  etc.    Bonds,  §  934. 
nor  for  raising  money  for  corporate  expenses.    Bonds,  §  935. 
otherwise  when  power  given  to  county  to  borrow  money.     Bonds,  §  986. 
but  not  to  borrow  money  to  build  court-house.     Bonds,  §  937. 
not  by  power  to  hold  property,  **  and  do  all  other  acts  as  natural  persons.*'    Bonds, 

§939. 
otherwise  when  subscription  authorized,  and  bonds  mentioned.    Bonds,  §  940. 
otherwise  by  power  to  buUd  school-house,  though  taxing  power  exists.    Bonds, 
§969. 
Pennsylvania  act  of  1853  held  constitutional.    Bonds,  §  99S. 
county  need  not  be  authorized,  by  name,  to  subscribe.    Bonds,  §  999. 
right  to  subscribe  not  affected  bj  constitutional  amendment.    Boiids,  §  941. 
subsequent  provision  requirmg  vote  ineffectual    Bonds,  §  942. 
vote  alone  not  an  irrepealable  contract.    Bonds,  §  943. 
subscription  not  affected  by  subsequent  legislation.     Bonds,  §§  948,  950. 
general  act  held  not  to  repeal  special  charters.    Bonds,  §  944. 
power  to  issue  bonds  for  streets  repealed  by  taking  away  street  powers.    Bonds, 

§945. 
effect  of  amendatory  acts  preceding  issue  of  bonds.    Bonds,  §  946. 
act  held  not  impliedly  repealed.    Sonds,  §  949. 

act  for  subscription  by  corporation,  applies  to  future  body.     Bonds,  §§951,  953. 
act  applying  general  railroad  law  to  horse  railroad  construed.    Bonds,  §  954. 
**  railroad  "  includes  depots  and  side  tracks.    Bonds,  §  955. 
subscription  to  aid  foreign  company  not  included  by  act  for  aiding  home  company. 

Bonds,  §  956. 
bonds  held  valid  after  issue  if  possible.    Bonds,  §  957. 
donation  of  bonds  legal ;  purpose  public.    Bonds',  §§  958-960. ' 
obligation  of  contract  implied  by  patent  from  state  not  impaired  by  tax  to  aid  road. 

Bonds,  §  961. 
act  for  bonds  to  aid  reform  school,  valid.    Bonds,  §  962. 

county  within  general  line  of  road  included  in  grant  of  power.    Bonds,  §  964. 
subscription  authorized  in  certain  amount,  construed  to  apply  to  each  of  two  roads. 

Bonds,  §  965. 
municipality  may  be  compelled  to  issue  bonds,  when.    Bonds,  §  966. 
■congress  may  authorize  county  in  territory  to  issue  bonds.    Bonds,  §  967. 
ordinance  valid  under  constitution,  but  unauthorized  by  charter,  void;  *' electors"  and 

**  voters."    Bonds,  §§  977,  1015. 
vote  not  authorized  b^  law,  invalid.    Bonds,  §  1016. 
election  for  subscription  before  enabling  act  approved,  when  valid.    Bonds,  §§  981, 

1025. 
authority  to  aid  one  road,  when  extends  to  separate  company.    Bonds,  §  1038. 
act  to  aid  road,  construed  to  authorize  donation.    Bonds,  §§987,  1039. 
act  authorizing  donation  of  way  includes  issue  of  bonds.    Bonds,  §  1040. 
in  New  York,  town,  etc.,  cannot  exchan|^e  bonds  for  stock.    Bonds,  §  1043. 

town  could  not  issue  bonds  till  termini  fixed  prior  to  1871.    Bonds,  §  1049. 
act  authorizing  subscription  payable  in  bonds,  authorizes  latter.    Bonds,  §  1047. 
county  judge  authorized  to  erect  buildings  and  borrow  money,  may  issue  bonds. 

Bonds,  g§  993,  1051. 
bonds  of  town  authorized  in  event  that  commissioners  not  authorized,  when  void. 

Bonds,  §  1081. 
issue  below  par,  when  valid,  effect  of  company's  agreement  to  pay  interest.    Bonds, 

§  1082. 
when  town  estopped  to  deny  corporate  capacity.    Bonds,  §  1105. 
when  incorporation  on  day  of  voting  on  proposition,  good.    Bonds.  §  1117. 
how  question,  whether  county  is  on  proposed  route,  determined.    Bonds,  §  1118. 
statute  for  issue  of  bonds  repealable  if  no  vested  rights  exist.    Bonds,  g§  1122-26, 1127- 
1131. 
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municipality  may  be  emi>owered  to  borrow  money  for  any  corporate  purpose,  sucn  as 

developing  manufacturing  resources.    Bonds,  §  11(M). 
municipal  contracts  founded  only  on  taxing  power.    Bonds,  §  1168. 
''structures of  public  necessity  aind  utility,**  railroad  excluded.     Bonds,  8  1178. 
act  for  city  aid  on  existing  line  applies  to  subsequent  cities.    Bonds,  §  ls40. 
Illinois  enabling  acts  held  constitutional.    Bonds,  §  1427. 
enabling  act  held  to  authorize  bonds.    Bonds,  §  1401. 
authority  to  bond,  implies  taxing  power.    Bonds,  g  1604. 
as  to  validity  of  enabling  acts,  see  Statutes, 
as  to  powers  of  corporations  by  estoppel,  see  Estoppel,  and  see  infra,  10. 

2.  Subscribing  and  Issuing  Bonds  ;  Form  and  Execution  ;  Validity. 
if  subscription  unauthorized,  bonds  void.     Bonds,  g§  798,  844. 
subscription  by  vote  of  electors.     Bonds,  §  1208. 
what  amounts  to  subftcription.     Bonds,  §  878. 

by  county,  held  insufficient.    Bonds,  g  1194. 
issue  to  payee  **  or  bearer,"  same  as  to  payee  **  or  assigns."    Bonds,  §  881. 
issue  refused  by  vote,  question  may  be  re-submitted.    Bonds,  g  882. 
company  transferring  franchises  after  subscription  and  before  issue,  immaterial.  BondSi 

§  892. 
to  be  payable  to  company's  officers,  provision  directory.    Bonds,  §  1098. 
waiver  and  estoppel  of  obligor.     Bonds,  g  917.    See  Estoppel. 
legislative  authority  essential  to  subscription.    Bonds,  g  1398. 
three  subscriptions  voted  together,  held  good.     Bonds,  gg  1811,  1822. 
literal  subscription  on  books  unnecessary.    Bonds,  §  1090. 
Toting  subscription  enough.    Bonds,  §  1091. 
to  certain  amount  authorized,  town  may  make  two  subscriptions  within  limit    Bonds, 

§  1102. 
interest  may  be  made  payable  anywhere ;  so  of  bonds.    Bonds,  §  922. 

at  excessive  rate,  when  valid.    Bonds,  §  1116. 

at  highest  rate  semi-annually,  legal.    Bonds,  §§  923, 1114,  1384. 

so  at  highest  rate  after  maturity.     Bonds,  §  1115. 

recitals  as  to  rate  work  an  estoppel.     Bonds,  g  1559. 

in  gold,  when  valid.     Bonds,  g  156A. 
formalities ;  signed  by  majority  of  commissioners,  valid.    Bonds,  §§  970,  997. 

payable  to  bearer,  negotiable  by  delivery.     Bonds,  §  1006. 

may  be  made  payable,  and  seal  affixed,  without  state.    Bonds,  S§  1053-1055. 

majority  of  those  authorized  may  sign;  registration  required  held  unnecessary. 
Bonds,  ^  1074.    See  Registration,  infra,  8. 

what  gooa  signing  and  attestation.    Bonds,  §  1075. 

recitals  containing  errors,  immaterial.     Bonds,  ^  1078. 

denomination  mentioned  by  proposal  not  controlling,  when.     Bonds,  §  1087. 

antedated  bonds  valid.    Bonds,  $^  1088. 

antedating  will  not  validate  void  bonds.    Bonds,  §§  1089,  1253. 

to  be  paid  to  company  and  successors  and  assigns,  good  if  payable  to  bearer. 
Bonds,  §  1095. 

omission  in  recital  of  "  qualified  '*  before  "voters/*  immaterial.    Bonds,  §  1107. 

referring  to  ordinance  indorsed  on  bonds,  reciting  authority  to  issue,  good  on  de- 
murrer.   Bonds,  §  1108. 

when  in  proper  form,  proper  issue  presumed.    Bonds,  §  1109. 

purpose  of  issue  should  appear  by  recital  or  averment.     Bonds,  §  1110. 

not  sealed,  void  if  seal  required;  obligor  not  estopped.     Bonds,  g§  1112,  1118. 

under  previous  acts,  when  unnecessary.    Bonds,  §  1119. 

as  to  effect  of  recitals,  see  infra,  10,  20. 

required  for  ordinary  municipal  legislation,  not  applied  to  proceedings  under 
special  act.    Bonds,  §  1239.* 

signed  by  ex-officers,  but  antedated,  valid  by  estoppel.    Bonds,  §1374. 

county  bonds  signed  only  by  chairman  of  board,  valid.     Bonds,  §  1382. 

when  bonds  authorized,  seal  unnecessary.     Bonds,  §§  1806,  1405. 

execution  of  deed  and  mortgage  by  county  court  judges,  good  execution  by  county. 
Bonds,  §  1463. 

effect  of  execution  out  of  countv-obligor.     Bonds,  §  1403. 

as  to  form  with  respect  to  negotiability,  see  infra,  10. 

coup>ons  need  not  be  signed,  if  bonds  signed.     Bonds,  §  1756. 

stamp  unnecessary.     Bonds,  g  1805. 
^ho  may  issue;  upheld  unless  plainly  unauthorized.    Bonds,  ^  1120. 

majority  of  those  authorized  may  sign.     Bonds,  ^^  970,  997,  1074. 

who  are  proper  corporate  authorities.     Bonds,  g^  1100,  1101. 

de  facto  officers.    Bonds,  §  1560;  see  infra,  10. 

special  commissioners  not  county  officers.     Bonds,  g^  978,  1017-18. 
conditions  precedent ;  when  incoi'poration  of  obligee  or  location  of  road  unnecessary. 
Bonds,  t^^  971,  1000, 1030. 

application  for  election  informal  and  too  short  notice,  not  fatal.     Bonds,  §  1007. 

bona  fide  holder  need  not  allege  or  prove.    Bonds,  ^  1020. 

proposition  submitted  to  electors  need  not  describe  unlocated  road.     Bonds,  §  1030. 

practical  compliance  sufficient ;  building  road  a  mile  from  town.    Bonds,  §  1035* 
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MUNICIPAL  BONDS,  SuBscRiBiNO  and  Issuing  Bonds  —  continued. 

conditions  precedent ;  official  decision  of  compliance  with,  final  in  favor  of  bona  fide 
holder.     Bonds,  §  103H. 

act  providing  for  prior  location  of  road,  estimates  of  constmction,  etc.,  construed. 
Bonds,  JH5  991,  1047,  1048. 

what  insufficient  evidence  of  prior  location  of  road.     Bonds,  §§  992,  1049,  1050. 
where  road  must  be  located.     Bonds,  §  1040.    See  §  988. 

decision  of  proper  officer  that  conditions  performed,  final.    Bonds,  §§  1052, 1058,. 
1060. 

when  subscription  and  stock  certificate  unnecessary.     Bonds,  f^  1076. 

location  of  road  held  essential ;  fixing  termini  insufficient.     Bonds,  §  1085. 

provision  not  to  deliver  below  par,  not     Bonds.  §  1094. 

failure  to  publish  ordinance  not  fataL     Bonds,  g  1103. 

how  far  purpose  of  issue  must  appear.     Bonds,  §$^1110,  1111, 

how  route  of  proposed  railroad  determined.     Bonds,  |!^  1118. 

when  previous  route  essential;  see  infra.    Bonds,  §  1150. 

when  registration  is;  when  no>estoppel.     Bonds,  §  1250. 

bonds  for  two  purposes,  one  unauthorized,  void.     Bonds,  ^  1205. 

organization  oi  road  need  not  be  prior  to  vote,  when.    Bonds,  §  1872« 
perfection  of,  before  bonds  issued,  enough.     Bonds,  §  1873. 

when  terminus  need  not  be  fixed,  as  to  bonajide  holder.    Bonds,  §  1879. 

when  recitals  cure  failure  to  perform ;  see  infra,  10,  20.     Bonds,  §§  1556,  1557. 

as  to  effect  of  decisions  by  constituted  officers  of  performance  of,  see  t>0tx,  10. 

as  to  estoppel  of  corporation  obligors,  see  Estoppel:  see  infra,  10. 
regularly  issuea  to  fund  mvalid  bonds,  valid.     Bonds,  g  1269. 

bonds  need  not  be  issued  by  county  officers ;  special  commissioners  may  act.    Bonds, 
g§  978,  1017. 

such  commissioners  not  county  officers.     Bonds,  §  1018. 
recitals  made  prima  facie  evidence,  when  conclusive.     Bonds,  §g  979,  1019, 1021. 
canceling  stock  for  which  bonds  issued,  no  effect  on  latter;  may  be  made  payable  with- 
out state.    Bonds,  g  1058. 
petition  informal,  but  containing  requisites,  good.     Bonds,  §  1056. 

decision  of  proper  officer  as  to,  conclusive.    Bonds,  gg  1052,  1058,  1060. 
time  of  payment;  period  commences  at  delivery.     Bonds,  g.^  1072,  18$8« 

provision  for  declaring  railroad  bonds  due  on  default  void  under  statute  providlDg 
time  of  maturity.     Bonds,  g  1872. 

under  power  to  issue  short  bonds  to  pay  six  year  subscription,  ten  year  bonds  void. 
Bonds,  gg  828,  009,  1073. 

may  be  shorter  than  prescribed.     Bonds,  g§  1083,  1558. 

effect  of  slight  variation.    Bonds,  g^  975,  101 1. 
corporate  subscription  in  lieu  of  individual,  good.    Bonds,  g  1077. 
bonds  funding  pnor  valid  bonds  valid,  though  not  signed  by  designated  ofiicers.  Bonds,. 

g  1079. 
issue  below  par ;  agreement  of  company  to  pay  interest.    Bonds,  g  1062. 
issued  by  county  court  in  Missouri,  held  valid.     Bonds,  g  1084. 
to  greater  amount  than  authorized,  excess  void;  so  if  forged.     Bonds,  g  1104. 
voting  the  bonds ;  mere  irregularities  immaterial.     Bonds,  §  1081. 

voters  presumed  tax-payers,  when.     Bonds,  gg  978,  1004. 

when  vote  inapplicable  to  consolidated  company.     Bonds,  g  900. 

errors  in  notice  and  petition  not  fatal.    Bonds,  g  895. 

when  decision  of  officer  as  to  vote  conclusive.     Bonds,  gg  994,  1058,  1060. 

legal  voters  same  as  *'  inhabitants."    Bonds,  §  1061. 

provision  for  submission  held  directory.     Bonds,  g  1062 ' 

vote  held  valid.     Bonds,  g  1063. 

assent  of  voters  presumed ;  contrary  matter  of  defense.     Bonds,  g  1064. 

two-thirds  of  voters  voting  included  in  two-thirds  of  all  qualified.    Bonds,  §  1065» 
so,  vice  versa.    Bonds,  §g  825,  899-901,  1068. 
non- voters  presumed  to  assent.     Bonds,  §  902. 

vote  held  valid,  as  not  involving  distinct  subjects.     Bonds,  g  1067. 

second  submission  proper  if  not  expressly  prohibited.    Bonds,  gg  882, 1069,  1070. 

may  submit  to  vote  means  must,  when.    Bonds,  §858. 

unnecessary  in  Missouri.    Bonds,  §  859. 

vote  prior  to  constitutional  prohibition,  issue  valid.    Bonds,  gg  820,  894. 

proposition  held  not  submitted  in  time.    Bonds,  g  1071. 

signed  by  officers  not  designated,  when  good.     Bonds,  g  1079. 

vote  does  not  make  a  contract  nor  vest  any  right  to  the  bonds.    Bonds,  §§  1122-28, 
1127-1182. 

recital  cures  defective  vote,  as  to  bona  fide  holder.    Bonds,  §§  1197.  1332,  1449, 
1450. 

vote  may  amount  to  subscription.     Bonds,  §  1208. 

vote  may  be  before  complete  organization  of  company.    Bonds,  g  187L 

when  decision  of  constituted  officers  as  to  vote  final.    Bonds,  §  1450. 

voting  three  subscriptions  at  once,  when  good.     Bonds,  gg  1811,  1822. 
place  of  payment ;  may  be  without  state.    Bonds,  gg  1058^  1097,  1508.  - 

so  though  to  be  payable  to  officers  of  company ;  provision  directory.    Bonds,  §  1093* 

principal  and  interest  may  be  made  payable  anywhere.     Bonds,  g  922. 
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MUNICIPAL  BONDS,  Subsgribino  and  lasumo  Bonds*- continued. 

disposal  and  delivery  of  bonds ;  delivery  below  par,  when  good.    Bonds,  §  1083. 

what  not  delivery  below  par.    Bonds,  g  85/. 

power  to  invest  proceeds  m  stock  authorizes  delivery  for  stock.    Bonds,  g  1093. 

to  company,  held  eood.     Bonds,  ^  1098. 

unauthorized  sale  below  par  not  fatal,  when.    Bonds,  g§  1093,  109^ 

not  compelled  by  mandamus  before  subscription,  when.    Bonds,  g  1121. 

provision  for  delivery  in  escrow  pending  performance  of  conditions  held  diiectonr, 
when.    Bonds,  g§  1246,  1248. 
assent  of  tax-payers ;  not  necessary  that  they  designate  road  by  corporate  name.    Bonds, 

votera  presumed  to  be  taxable.     Bonds,  gg  973,  lOM. 

what  tax  roll  governs  as  to  who  are  tax-payers.    Bonds,  §  1<H2. 

procured  by  threats  to  tear  up  road,  good.    Bonds,  ^  1080. 

attempted  withdrawal  of  assent  without  effect.    Bonds,  gg  1125,  1188. 

recitals  in  bonds  or  corporate  records  cure  defective  assent.    Bonds,  gg  1183|  1449* 

8.  Canceling  Subscription  and  BtJYiNa  up  Bonds;  Rights  op  Obugors. 
city  may  retain  collaterals  given  for  void  bonds,  when.    Bonds,  g  963. 
no  contract  or  vested  right  oy  mere  vote  for  subscription.    Bonds,  gg  1122,  JL127. 1180. 
no  obligation  on  supervisors  to  issue  bonds  on  performance  of  conditioiis.    Bonds. 
Sg  1129, 1188. 
refusal  to  issue,  need  not  be  based  on  tenable  grounds.    Bonds,  g  1182. 
delivery  not  compelled  by  mandamuSf  when.    Bonds,  §  1121. 
attempted  withdrawal  of  assent  of  tax-payers  to  bonds,  held  without  effect.    Bonds. 

ggll25,  1188. 
municipality  may  recall  subscription  by  buying  in  its  outstanding  bonds.    Bonds. 

gg  1126,  1184.  o  --, 

corporate  agent  to  issue  bonds  may  take  up  and  replace  them.    Bonds,  g  1187. 
recitals  or  decision  of  officers  not  conclusive  in  direct  proceeding.    Bonds,  §  141S. 
excessive  judgment  corrected  by  application  to  court.    Bonds,  g  1625* 
as  to  right  to  mjuncUon,  see  infra,  11. 

4.  Public  Purpose. 

includes  aid  to  railroads.    Bonds,  g.^  840,  834,  1 164, 142a 

and  to  plank  road,  is.    Bonds,  gg  1139,  1151-1158. 

so  of  toll  bridge.    Bonds,  gg  1140,  1154. 

so  of  steam  grist  mill,  under  statute.    Bonds,  gg  1143,  1158. 

so  of  custom  grist  mill,  run  by  water  power.    Bonds,  g  1158,  note. 

otherwise  of  steam  g^ist  mill  under  Nebraska  law.    Bonds,  gg  1144,  1159. 

development  of  manufacturing  resources  a  municipal  purpose.     Bonds,  g  1160. 

manufactories  conducted  by  private  enterprise,  not.     Bonds,  gg  1148,  1167,  1169, 1180. 

municipal  bonds  or  taxes  can  only  be  authorized  for.  Bonds,  gg  1162.  1166.  1172. 
1178. 

review  of  authorities  as  to  what  is.    Bonds,  g  1168. 

what  public  and  what  private  enterprises.    Bonds,  g  1174. 

incidental  public  benent  immaterial.     Bonds,  g  117o. 

Boston  "  fire  bonds  "  held  void ,  so  of  private  academy.    Bonds,  g  1176. 

aid  for  railway  machine  shops,  is.    Bonds,  g  1179. 

recital  of  issue  pursuant  to  authority  of  charter  and  ordinances,  public  purpose  conclu- 
sively presumed.    Bonds,  gg  1329,  1448. 

6.  Issuing  to  Proper  Company.    See  infra,  6. 

bonds  must  be  issued  to  company  to  which  subscription  authorized;  to  one  of  three  into 

which  former  organized,  void.    Bonds,  gg  1181,  1186. 
after  subscription,  county  may  change  same  to  successor  of  company.    Bonds,  §g  1182, 

1191. 
to  company  not  designated  by  vote,  when  void.    Bonds,  gg  1188,  1194, 1195. 
power  to  aid  railroad  to  a  city,  prolongation  of  one  existing  included.    Bonds,  §g  1184, 

1196. 
when  railroads  organized  after  enabling  act  may  be  aided.    Bonds,  gg  1185,  1198. 
road  beyond  corporate  or  state  limits  may  be  aided.    Bonds,  §  852. 
bonds  for  relocated  road  held  ^ood.     Bonds,  g  947. 
act  to  aid  home  company,  foreign  excluded.    Bonds,  g  956. 
act  to  aid  one  road  extends  to  separate  company.    Bonds,  g  1088. 
transfer  of  franchises  after  subscription.    Bonds,  gg  892,  1203. 
bonds  to  branch  road,  held  valid.    Bonds,  g  1199. 

assignment  of  franchises  by  parent  road,  immaterial.    Bonds,  g  1200. 
misnomer  of  company  in  petition  and  notice  of  election.    Bonds,  g  1201. 
change  of  name  immaterial.    Bonds,  gg  1202,  1222. 

6.  Consolidation  of  Companies.    See  supra,  2,  5. 

bonds  not  avoided  by  consolidation,  by  consent  of  obligor.    Bonds,  g  1226. 

pending  issue,  bonds  valid.    Bonds,  gg  1028,  1221,  1222. 

company  succeeding  to  rights  of  former,  issue  valid.    Bonds,  gg  1204,  1205, 1207,  1209. 

1211,  1213,  1218,  1219. 
consolidation,  pending  issue,  valid  as  to  bona  fide  holder,  when.    Bonds,  gg  1206,  1216i 

1217. 
with  foreign  company,  immaterial.    Bonds,  g  1214. 
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MUNICIPAL  BONDS,  Consolidation  op  Companies— continued, 
change  of  name  immaterial.     Bondn,  §  1222. 
valid  when  purposes  of  road  same.     Bonds,  §§  1305-1207, 1228. 
before  subscription,  when  valid.     Bonds,  ^  1224. 

invalid  consolidation  after  subscription,  bona  fide  holder  protected.    Bonds,  g  1225. 
issue  to  consolidated  company  held  void  without  new  vote.    Bonds,  |^  1228. 
when  consolidation  authorized  by  charter,  issue  valid.     Bonds,  ^  1430. 
objection  to,  waived  by  acts  of  ratification,  see  infra,  18.    Bonds,  §  1(^3. 

7.  LiiijTiNa  Indebtedness.    See  Constitutional  Law. 

construction  of  Illinois  constitution ;  assessed  valuation,  etc    JBonds,  §  8M. 

debt  beyond  limit,  void.     Bonds,  ^  1229,  1332. 
how  existing  debt  and  assessed  valuation  determined.    Bonds,  §§  1233,  1234. 
recitals  may  cure  want  of  power.    Bonds,  §§  1235,  1420,  note. 

otherwise  of  recital  not  containing  averment  of  full  autliority  to  issue.    Bonds, 
g§  1327,  1481. 
limit  of  cliarter  repealed  by  enabling  act.    Bonds,  §§  1230,  1237,  1238. 
constitutional  provision  requiring  legislature  to  restrict  municipal  debts  constmed. 

Bonds,  §§  1231,  1240-124^,  1245. 
limitation  m  charter  inapplicable  to  prior  enabling  act.    Bonds,  §  1241* 
interest  coupons  not  considered  in  comi)uting  debts.    Bonds,  ^  1243. 
constitutional  limitation  no  effect  on  prior  contract.    Bonds,  §  1244. 
restraining  bonds  when  payment  not  provided  for  out  of  proper  fund.    Bonds,  §  1574 

recital  of  issue  pursuant  to  law  may  set  question  of  limit  at  rest.     Bonds,  §^  133t)a, 
1453. 
law  limiting  tax  to  defray  expenses  inapplicable  to  special  tax.    Bonds,  §  1613. 
limitations  after  bonds  issued,  inoperative.    Bonds,  §  1614. 

8.  Reqistration. 

act  requiring  held  directory.    Bonds,  §  1074. 

when  registration  amounts  to  certificate  of  regularity.    Bonds,  §  1249. 
when  a  condition  precedent  to  validity  of  bonds.     Bonds,  g§  1247,  1259,  125L 
not  when  not  made  condition  of  issue.    Bonds,  §  1251,  note. 

9.  Recovery  on  Invalid  Bonds.    See  infra,  12. 

county  issuing  void  bonds  liable  for  money  received.    Bonds,  §  1189. 
where  bonds  invalid,  action  for  money  paid  by  mistake  lies,  the  borrowing  power  ex- 
isting.   Bonds,  §§  1255,  1261,  1264. 
no  contract  for  interest  implied.    Bonds,  §  1263. 
so  when  bonds  invalid  as  given  for  unauthorized  and  authorized  purposes.    Bonds, 

§1265. 
invalid  bonds  renewed  by  valid,  latter  good.    Bonds,  §i^  1259,  1269* 
recovery  of  purchase  money  of  assignor.     Bonds,  §  r^72. 
deed  of  trust  to  secure  void  bonds  valid.    Bonds,  §  1273. 

10.  Neqotiabilitt ;  Bona  Fide  Holder;  Porchaser;  Assignee. 
when  town  estopped  as  to  irregularities,  see  Estoppel. 

no  bona  fide  holding  of  bonds  issued  wholly  without  authority.    Bonds,  g  845. 
bona  fide  holder  protected  sgainst  want  of  valid  delivery.    Bonds,  §  857. 

and  against  expiration  of  power  to  issue,  against  recitals.     Bonds,  §  875. 

must  take  notice  of  authority  by  which  bonds  issued.     Bonds,  g  908. 

and  against  informal  passage  of   ordinance,  inconsistent  with  recitaL     Bonds, 
§  925. 

and  informal  application  and  notice  of  election.    Bonds,  §§  974,  1007* 

and  against  notice  to  trustee  in  deed  of  trust.     Bonds,  g  lu36. 

need  look  no  further  than  autliority  to  issue,  and  official  decision  of  compliance 
with  conditions.    Bonds,   g  1038. 

entitled  to  every  presumption.     Bonds,  §  1836, 

and  against  unauthorized  delivery.     Bonds,  §1094. 

false  recitals  do  not  affect.    Bonds,  g  1157. 

must  take  notice  of  want  of  power  to  issue.     Bonds,  g  1177. 

not  against  issue  to  wrong  company.     Bonds,  g  1187. 

but  against  inadequate  vote,  if  recital  proper.    Bonds,  g  1197. 

when  preferred  to  stockholder,  as  against  company.     Bonds,  g  1228. 

recital  ma^r  cure  excess  of  constitutional  limit  of  debt.     Bonds,  g  1235. 

charged  with  notice  of  law  of  issue.     Bonds,  g,^  1252, 1353,  139.^,  1413. 

and  with  fact  that  law  for  issue  of  bonds  not  duly  passed.    Bonds,  ^  1354-1 356b 

protected,  though  vote  prior  to  complete  organization  of  road.    Bonds,  ^  1371. 

and  though  terminus  not  fixed,  or  town  be  not  terminal.     Bonds,  g  1376. 

and  though  bonds  wrongfully  sold  pending  injunction  suit.     Bonds,  gg  1379,  1S$0. 

fraud  in  obtaining  state  bonds,  purchaser  in  open  market  a  botia  fide  holder. 
Bonds,  g  1830. 

amendment  of  charter  of  company  no  defense.     Bonds,  g  1387. 

fraud  in  issuing  bonds  immaterial.     Bonds,  g^  1399,  141$. 

not  chargeable  with  notice  of  form  or  terms  of  subscription.  ^  Bonds,  g§  1305,  1402. 

^uxre,  wether  absence  of  seal  notice  of  equities.     Bonds,  g  1406. 

immaterial  that  requisite  consent  of  taxables  not  given.    Bonds,  g§  1307,  1407, 
1408. 
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bona  fide  holder ;  one  who  investigates  authority  for  bonds  not  chargeable  with  con- 
tents of  records  examined.    Bonds,  §  1407. 
immaterial  that  bonds  sold  below  par.     Bonds,  §  1413. 
protected,  if  recitals  proper,  against  informal  notice  of  election.    Bonds,  §§  ld09, 

1414. 
enough  that  company  receiving  bonds  was  de  facto  corporation.    Bonds,  §  1485. 
doctrme  of  lis  pendens  inapplicable  to  purchaser  of  bonds.    Bonds,  gg  1450,  1548, 
1552,  1554,  1565. 
so,  of  suit  to  prevent  issuance  of  bonds.    Bonds,  §§  1457,  1549,  1553. 
same  rights  in  mortgage  security  as  in  bonds,  as  to  equities.     Bonds,  §  1462. 
when  change  of  route  of  road  no  effect.    Bonds,  §g  1279,  1B75>76. 
amendment  of  charter  lengthening  road  no  effect.    Bonds,  gg  1800,  1388'88. 
that  road  failed  to  organize  when  required,  or  that  scheme  visionary,  immateriaL 
^  Bonds,  gg  1801,  1889, 1894, 1501. 

irregularities  and  equities,  like  fraud,  informality,  ofiELcial  misconduct,  immateriaL 
Bonds,  gg  1514,  1588. 
officer  wrongly  appointed;  irregular  election;  renewal  bonds  signed  by  ez- 

officer.    Bonds,  gg  1515-1520. 
issue  to  excessive  amount.     Bonds,  §  1582. 
wrongful  use  of  proceeds  by  negotiating  agent    Bonds,  g  1563. 
want  of  power  to  issue  bonds  fatal  to  bona  flde  holder.    Bonds,  g  1521. 

what  is  want  of  power;  express  legislative  authority ;  when  power  in  anv  case 

enough ;  county  through  which  Tine  does  not  run.     Bonds,  gg  1522-1529. 
recital  may  cure  want  of  power,  by  estoppel.    See  Estoppel  and  infra, 
when  mortgagee  is  not.     Bonus,  g  1582. 

de  facto  officers  may  issue  bonds.     Bonds,  §1560.  • 

indorsement  of  governor  presumed  leeal.    Bonds,  g  1535. 
misapplication  of  proceeds  immaterial.     Bonds,  g  1569. 
bad  faith  in  holder  necessary  to  defeat  title.    Bonds,  t^g  1275,  1843. 

what  is  not  evidence  of  bad  faith ;  absence  of  stock  certificates  recited  to  be  attached, 

immaterial.     Bonds,  g  1844. 
so  of  gross  negligence,  suspicion  of  defect,  or  suspicious  circumstances.    Bonds, 

§  1845. 
overdue  coupons  attached,  or  unpaid  interest  due ;  authorities  reviewed.    Bonds, 

g 1849-1851. 
when  power  to  issue  exists,  purchaser  may  presume  its  rightful  exercise.    Bonds, 

g  1867. 
purchasing  with  knowledge  of  lis  pendens  to  set  aside,  is.     Bonds,  g  1550. 

otherwise  if  no  knowledge;    lis  pendens  alone  not  notice.    Bonds,  gg  1551, 
1552. 
notice  to  husband  not  notice  to  wife.     Bonds,  g  1564. 

to  trustee  in  deed  not  to  purchaser.     Bonds,  g  1566. 
recitals  bind  holder,  either  in  bonds  or  mortgage  securing  them ;  see  tn/ra.    Bonds, 

gl868. 
taking  for  less  than  prescribed  rate,  is,  when.    Bonds,  g  1570. 
not  to  purchase  of  company  payee.    Bonds,  g  1572. 

purchasers  in  open  market,  of  state  bonds  fraudulently  obtained,  held  bona  fide 
holders.    Bonds,  g  1880. 
what  is  evidence  of  bad  faith ;  lack  of  stipulated  indorsement,  and  overdue  coupons 
attached.     Bonds,  g  1847. 
but  overdue  coupons  attached  is  alone  insufficient    Bonds,  g  1849  and  note, 
1850. 
transcripts  from  record  showing  irregularities,  when  excluded.     Bonds,  g  1491. 
correspondence  between  third  persons  immaterial.     Bonds,  ^  1492. 
need  not  pay  full  value;  may  be  for  prior  debt.     Bonds,  g  1498. 
taking  for  less  than  prescribled  rate*  when.    Bonds,  g  1570. 
purchaser  with  notice,  but  from  bona  fide  holder,  protected.     Bonds,  g  1888. 

successor  of  bona  fide  holder  has  liis  rights.     Bonds,  g  1488. 
negotiability  not  affected  by  agreement  on  face  allowing  holder  to  receive  stock  on  sur- 
render.   Bonds,  g  1348. 
otherwise  when  place  of  payment  not  expressed,  whereby  sum  due  uncertain. 

Bonds,  g  1846. 
bonds  and  coupons  negotiable;  interest  and  exchange  recoverable.    Bonds,  §g  1870. 

1410,  1468. 
irregularities  in  issuing  not  fatal.    Bonds,  g  187:2. 
bonds  payable  to  bearer  negotiable;  equities  cut  off.     Bonds,  g  1441. 

so  in  Uliuois.     Bonds,  ^  1444. 
recital  that  bond  given  for  railway  subscription  and  construction  of  road  held  un- 
conditional.    Bonds,  g  1451. 
unpaid  interest  no  effect  on  bonds  and  immature  coupons.     Bondq.  g  1467. 

even  though  overdue  coupons  attached.     Bonds,  g.:^  1849-1851. 
that  payment  made  on  surrender  of  coupons  not  a  contingency.     Bonds,  ^§  1812, 

1451-58. 
as  to  form  as  affecting  negotiability,  see  supra,  2. 

expressions  equivalent  to  '*  order  "  or  *'  bearer,''  good.    Bonds,  g§  1044-48,  1478. 
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if  convertible  into  bonds  to  be  iissued  contingently,  not  negotiable.    Bonda^  §  1479. 

so  if  payable  on  condition  road  built.    Bonds,  g  1479. 
statute  as  to  negotiability  affects  pending  actions.    Bonds,  §  1482. 
individual  bonds  payable  to  bearer,  negotiable.    Bonds,  g  1483. 
payable  to  company  or  assignees,  when  not  negotiable.     Bonds,  §  1484 
may  be  payable  in  blank;  holder  mav  insert. name.    Bonds,  §,]i  1487,  1488. 
doctrine  of  negotiable  paper  applied  to  United  States  notes.    Bonds,  g  1488. 
when  disposal  for  less  than  authorized  rate  affects.     Bonds,  §  1570. 
payable  to  company  and  assignees,  negotiable.    Bonds,  §  178). 
quoere^  whether  company's  guaranty  negotiable,  indorsement  is.  Bonds,  §§  1838-39. 
stolen  securities ;  thief  nor  his  assignee  can  fill  up  blank  making  sum  due  defiuit?. 

Bonds,  §  1340,  note, 
thief  can  give  good  title  to  bona  fide  purchaser.    Bonds,  §§  1292,  1340-42, 1494; 

see  §.:$  1294,  1340-47. 
negotiated  after  maturity,  holder  no  title.     Bonds,  §  1490. 
who  is  a  purchaser  for  value;  one  giving  negotiable  notes  for  purchase  price  is.   Bonds, 

§§  1279.  1868-1306. 
when  manner  of  acquiring  title  not  clearly  shown,  title  not  established.    Bonds, 

§^  1395,  1390. 
pledgee  advancing  material,  is.    Bonds,  g  1475. 
so  of  purchaser  on  sale  of  pledge.    Bonds,  §  1476. 
and  purchaser  to  pay  previous  debt.    Bonds,  §  1477. 
assignee  of  bonajide  holder  has  his  rights.    Bonds,  g  1477. 
recitals  containing  erroneous  reference  to  enabling  act,  immaterial.    Bonds,  >:  1381. 
of  due  performance  of  conditions,  conclusive.    Bonds,  §g  1388, 1498, 1409. 
showing  election  before  enabling  act  took  effect,  bonds  void.     Bonds,  g  1409. 
fact  of  issuance  of  bonds  evidence  of  performance  of  conditions.    Bonds,  §  1410. 
purchaser  need  not  look  beyond  recitals.    Bonds,  ^§  1417,  1420. 
recitals  absolutely  conclusive  as  to  bona  fide  holder.    Bonds,  gg  1324,  1420, 1434, 

1437, 1440, 1458, 1495-1512. 
but  must  contain  averment  of  full  authority  to  issue.    Bonds,  §§  1327,  1431. 
need  contain  only  statement  of  issue  pursuant  to  law,  without  details.    Bonds, 

g  1433. 
that  assent  of  taxables  had,  final.    Bonds,  gg  1331,  1447. 
so,  that  proper  petition  had.     Bonds,  g  1449. 

so,  that  bonds  issued  pursuant  to  vote.    Bonds,  gg  1384,  1454,  1504. 
in  town  records,  when  final.     Bonds,  gg  1331,  1449,  1450 ;  so  in  ordinance.   Bonds, 

g  1504. 
settle  question  as  to  time  of  election.     Bonds,  g  1452. 
cure  defect  in  proceedings  sufficient  to  sustain  direct  proceedings  to  restrain  bonds. 

Bonds,  g  1454. 
cure  defective  subscription ;  charge  purchasers ;  in  their  absence,  burden  on  holder. 

and  that  debt  within  legal  limit  not  presumed.    Bonds,  gg  1497,  1500-1502, 1509, 

1511. 
not  shown  that  date  of  subscription  wrong,  against  recital.    Bonds,  g  1508. 
showing  issue  unauthorized,  bonds  void.     Bonds,  g  1505. 
cure  defect  in  capacity  of  issuing  officers.     Bonds,  g  1506. 
and  that  too  many  bonds  issued.    Bonds,  g  1507. 
false  recitals  final.    Bonds,  g  1512. 

cure  total  disregard  of  conditions  of  issue.    Bonds,  g  1513. 
non-perfoimance  of  recited  condition,  fatal.     Bonds,  g  1530. 
unauthorized  condition  not  recited,  immaterial.     Bonds,  g  1534. 
of  issue  pursuant  to  ordinance,  final  as  to  election.    Bonds,  g  1544. 
cure  defect  of  non-assent  of  voters.    Bonds,  g  1547. 
cure  non-publication  of  law,  when.    Bonds,  g  1556. 

enabling  acts  considered  local,  valid  without  publication.    Bonds,  g  1557. 
irregularities  recited,  cured  by  ratifying  act.    Bonds,  g  1700. 
decision  of  constituted  officers  as  to  performance  of  conditions  precedent,  final    Bonds, 

gg  1052, 1249,  1300, 1394,  \m. 
of  commissioners,  as  to  route,  termini,  etc.,  final.    Bonds,  g  1375. 
such  decision  is  made  by  the  proper  offiiciers  acting  after  performanca     Bonds, 

g§  1419,  1540. 
recitals  are  evidence  of  such  decision.    Bonds,  ^g  1318,  1420. 
in  Kansas,  board  of  county  commissioners  qualified.    Bonds,  g  1430. 
of  tribunal  created  to  decide  on  assent  of  tax  payers,  final.    Bonds,  gg  1331,  1447. 
as  to  proper  election,  final.     Bonds,  gg  1335,  14o8,  1543. 
as  to  completion  of  road,  an  estoppel.     Bonds,  g  1531. 
as  to  petition  for  subscription.    Bonds,  g  1538. 
issue  of  bonds  alone  is  a  decision  of  pert'ormance  of  conditions  precedent.    Bonds, 

gg  1540,  1541,  ir>45. 
implied  in  recitals,  when.    Bonds,  §  1541. 
without  recitals,  final  as  to  vote.     Bonds,  g  1542. 
evidence  may  be  offered  in  addition  to  presumption  in  favor  of  bona  fide  holder.    Bonds, 

g  1389. 
bona  fide  holder  must  prove  his  character  as  such  if  bonds  fraudulently  or  iUegally 

issued.    Bonds,  g  1395. 
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bona  fide  holder  must  show  consideration  paid  by  him.    Bonds,  §§  1886,  1465. 

holder  of  detached  coupons  must  establish  his  ownership.    Bonds,  §  1396. 

so  if  purchase  pending  suit.     Bonds,  g  1554. 

in  f<eneral,  strong  presumption  in  favor  of  honaflde8  of  holder.    Bonds,  g§  13489 

1308, 1472,  1478,  1480. 
judgment  on  coupons  as  to  bona  fides  not  conclusive  in  action  on  other  coupons  of 

same  class.    Bonds,  §§  1802,  1305-97. 
decision  of  roaster  empowered  to  determine  bona  fides,  a  presumption  of  law. 

Bonds,  §  1474. 
mistaken  judgment  as  to  bona  fides  not  corrected.    Bonds,  §  1571. 
see  Burden  of  Proof;  Evidence;  Presumption. 
purchaser  need  not  inquire  whether  company  has  taken  proper  course  to  obtain  bonds. 

Bonds,  ^  891. 
recitals  affect  negotiability.    Bonds,  §  912. 

when  regularity  certified  by  recital,  holder  protected.    Bonds,  §  1629. 
provision  against  sale  below  par,  how  not  broken.    Bonds,  §  1002. 
purchaser  not  required  to  show  authority  to  issue,  when.    Bonds,  §  1005. 
payable  to  bearer,  pass  by  delivery  in  Illinois.    Bonds,  §  1007. 
canvass  of  votes  conclusive;  so  of  register's  certificate  indorsed  on  bonds.     Bonds, 

§§  976,  1012,  1018. 
payable  to  order,  negotiable;  to  "holder,"  negotiable.    Bonds,  §  1045. 
bonds  and  coupons  an  exception  to  the  rule  that  assignee  gets  same  title  as  assignor. 

Bonds,  §§  1274,  1840. 
gross  negligence  of  buyer  or  suspicious  circumstances  no  effect  on  his  title.    Bonds, 
§^  1275.  1841,  1342, 1343-1345. 
nothing  but  bad  faith  material.    Bonds,  §  1481. 
possession  of  negotiable  bonds  strong  prima  facie  evidence  of  good  title.    Bonds, 

g§  1348, 1472,  1478. 
negotiability  of  bonds  encouraged.    Bonds,  §  1352. 
presumption  in  favor  of  bona  fide  holder.    Bonds,  jj  1393. 

11.  Injunction. 

pendency  of  suit  to  restrain  issue  not  notice  to  purchaser,  see  Lis  Pendens.    Bonds, 

^  1456,  1548, 1552-55. 
tax-payer  may  sue  to  avoid  bonds;  for  irregularity.    Bonds,  |g  1573,  1575. 
when  adequate  defense  at  law,  bill  to  restrain  action  on  bonds  dismissed.    Bonds, 

g§  1576,  1577. 
does  not  bind  non-residents  constructively  served.    Bonds,  §§  1218-20, 1578.    See  Es" 

toppel. 
irregularities  not  enough  to  support ;  must  be  fraud,  want  of  power,  etc.    Bonds,  §  1579. 

when  irregularities  sufficient.    Bonds,  §  1581. 
when  federal  courts  have  jurisdiction.     Bonds,  g  1580. 
when  bonds  enjoined  as  running  too  long.    Bonds,  §  1583. 
none  where  recitals  adequate,  and  bona  Tide  holders  affected.    Bonds,  §  1584. 
complainant  must  file  bill  in  behalf  of  all  intei-ested.    Bonds,  §  1585. 
when  bonds  violate  constitution,  jurisdiction  taken.    Bonds,  ^1586. 
restraining  taxing  officers,  mxindamus  effective.    Bonds,  §g  1619,  1682. 
process  on  judgment  not  enjomed  for  matters  pleadable  as  defenses  thereto.    Bonds, 

§  1624. 
excessive  judgment  corrected  by  application  to  court.    Bonds,  g  1625. 
collection  of  tax  not  enjoined  because  all  taxable  property  not  listed.    Bonds,  §  1628. 

12.  ENFORCiNa  Payment  ;  Payment  in  Oeneral.    See  17,  infra. 

void  renewal  bond,  no  effect  on  prior  bond.    Bonds,  g  1267. 

confined  by  limit  of  taxation  fixed  by  law  or  constitution.     Bonds,  §§  1589,  1609. 

judgment  creditor  no  additional  rights  over  others.    Bonds,  g  1610. 

except  all  previously  litigated  questions  settled.     Bonds,  g§  1599,  1611. 
liability  of  transferer  without  warranty,  see  infra,  16. 
limitations  in  enabling  act  held  not  to  confine  remedy.    Bonds,  §  1615. 
mortgage  to  secure  void  bonds  may  be  valid.    Bonds,  g  1882. 
when  tax  not  limited  to  special  precinct  for  whose  benefit  bonds  issued.   Bonds,  §.^  1594. 

1617. 
new  void  bonds  no  effect  on  remedy  on  old.    Bonds,  g  1621. 
remedy  when  bonds  void,  see  supra,  9. 

general  fund  may  be  reached ;  mandamus  to  reach  same.    Bonds,  §g  1587,  1602,  1850. 
receiver  appointed  in  default  of  proper  levying  officers.    Bonds,  ^ji^  1598,  1622. 
bill  in  equity  to  compel  each  tax-payer  to  pay  in  his  share  of  debt.    Bonds,  g§  1593, 
1623. 
second  receiver,  when  first  amount  paid  in  not  sufficient.    Bonds,  gg  1599, 1622-23. 
special  remedy  does  not  take  away  general.     Bonds,  g  1802. 
bondholders'  rights  to  resort  to  different  funds  at  same  time.    Bonds,  g  1626. 
action  will  lie  though  state  courts  hold  same  unnecessary.     Bonds,  gg  1683,  1635. 
taxing  power  implied  by  grant  of  bonding  power.    Bonds,  gg  1687-39. 
where  right  to  have  tax  levied  a  contract,  and  vested  right.    Bonds,  gg  1640,  1647-51, 

1659. 
taking  warrant  b^  creditor,  no  priority.    Bonds,  g  1642. 
remedy  on  bonds  is  at  law.    Bonds,  g  1652. 
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garnishment  of  debt  due  county.    Bonds,  g  1653. 
ebt  or  assuvipsit  on  coupons.    Bonds,  §  1772. 
special  tax  a  cumulative  remedy  only;  general  fund  applicable.     Bonds,  g  1001. 

tax  proper  though  stock  pledged  to  secure  bonds.    Bonds,  §^  1607-11, 1588,  1008. 

authority  to  incur  special  liability  includes  power  to  leyy.    Bonds,  §  1612. 

provided  in  enabling  act,  not  exclusive.    Bonds,  §  1615. 

assessment  in  special  manner  provided,  not  exclusive.    Bonds,  §§  1593,  1616. 

when  remedy  at  law  not  taken  away  by  special  funding  act.    Bonds»  ^  1596, 
1620-21. 

general  levy,  and  not  special  tax,  in  eighth  circuit.    Bonds,  §1641, 
guaranty  of  bonds  by  company,  valid.     Bonds,  g§  1816,  1888^40,  1863. 
guaranty  held  to  include  principal  and  interest.    Bonds,  §  1864. 
company  may  legally  guaranty  interest.    Bonds,  §  1810. 
when  priority  of  payment  from  taxes  not  allowed.    Bonds,  §  1659. 
local  judgments  no  effect  on  remedies,  see  supra^  11. 

when  bona  fide  holder  of  state  bonds  subrogated  to  state  lien  on  road.    Bonds,  §  1815. 
injunction  to  preveut  diversion  of  fund  to  pay  bonds.    Bonds.  §§  1655,  1658-59. 

when  refused,  to  prevent  city  receiving  scrip  for  taxes.    Bonds,  §  1656. 
and  to  prevent  further  issue.    Bonds,  §  1657. 

effect  of  consent  to  diversion.    Bonds,  §  1658. 
equitable  remedy  on  town  bonds  against  town,  and  city  afterwards  absorbing  town* 

Bonds,  §  1853. 
mandamus f  lies  to  reach  general  fund,  or  compel  tax.    Bonds,  §§1587-88,  1602. 

will  not  lie  to  tax  beyond  legal  limit.    Bonds,  §§  15S9.  1609,  1654. 

proper  to  enforce  municipal  duty  to  tax.     Bonds,  §§  1608,  1629-32. 

judgment  must  precede.    Bonds,  §^  1618,  1634. 

judgment  creditor  entitled  to,  though  taxing  officers  enjoined.    Bonds,  ^  1595, 
1619,  1643. 

immaterial  that  creditor  a  party  to  injunction  suit ;  time  of  issue  unimportant. 
Bonds,  §  1644. 

against  county  officers,  to  provide  payment  of  township  debt.    Bonds,  g  1636. 

validity  of  bonds  not  inquired  into ;  judgment  finaL    JSonds,  §  1646. 

by  holders  of  county  warrants.    Bonds,  §  1850. 
lien  of  bondholders,  construed.    Bonds,  §  1867. 
what  not  a  payment.     Bonds,  §  1855. 

13.  Ratification  ;  Curative  Laws.    See  Estoppel. 

by  vote  of  tax-payeiis.    Bonds,  §  1004. 

by  several  years'  payment  of  interest.    Bonds,  §  1028. 

issuing  officers  cannot  ratify,  being  mere  agents.    Bonds,  §§  1181,  118S. 

by  lapse  of  time  and  payment  of  interest.     Bonds,  §  1192. 

and  by  retaining  stock.    Bonds,  §  1193. 
when  state  decisions  not  followed.     Bonds,  g  1691. 
by  taxation  for  interest,  and  acting  as  stockholder.    Bonds,  §  1215. 
by  popular  vote.    Bondis,  g  1270. 
payment  of  interest.    Bonds,  §^  1667,  1683-86;  unless  bonds  totally  void.     Bonds, 

§§  1692,  1695-96. 
receiving  shares  in  company,  and  paying  interest.    Bonds,  §§  1667,  1687-89,  1694. 

cures  objection  to  location  of  road.    Bonds,  g  1690. 

and  of  unauthorized  order  for  election.    Bonds,  f^  1686. 

cures  objection  to  consolidation  of  companies.     Bonds,  ^  1693. 
curative  law  held  retrospective  and  prospective.    Bonds,  §  1033. 

effect  of  as  ratification.    Bonds,  g§  1227,  1546. 

illegal  bonds  may  be  legalized ;  so  by  implication.  Bonds,  §g  1660-61, 1678,  lOT^-Sl, 
1698,  1702. 
otherwise  if  legislature  no  power  to  authorize  them.    Bonds,  §  1668. 

Imperfect  execution  curetl.    Bonds,  g  1671. 

act  appointing  railroad  officer  to  pay  scrip,  held  to  be  curative.    Bonds,  §  1673. 

act  may  pass  on  sufficiency  of  prior  election.     Bonds,  g§  1665,  1677. 

defective  subscription  cured.    Bonds,  g  1675. 

sale  below  par  cured.     Bonds,  gg  1666,  1679. 

act  ratifying  unauthorized  bonds,  on  condition,  latter  must  be  performed.     Bonds, 
g927. 

that  enabling  act  did  not  limit  amount  of  debt,  cured.    Bonds,  g  1699. 

in*egularities  recited  may  be  cured.    Bonds,  g  1700. 

subsequent  charter  providing  for  payment  held  curative.    Bonds,  g  1703. 

exchange  for  stock,  instead  of  sale  and  investment  in  stock,  cured.    Bonds,  §  1701. 

act  contirming  company  effective.     Bonds,  gg  1705,  1706. 

bonds  under  unconstitutional  act,  validated  by  later  act.    Bonds,  g  1783. 

14.  State  Decisions. 

construing  state  statute,  not  conflicting,  followed  by  supreme  court.    Bonds,  §  843. 
unless  question  one  of   general  jurisprudence,  and  decision  against  authority. 

Bonds,  g  866. 
and  no  federal  question  involved.     Bonds,  g  870. 
and  no  rights  acquired  uader  conflicting  construction.    Bonds,  §  871. 
nor  when  precise  point  not  covered.     Bonds,  g  1009. 
not  when  made  after  bonds  issued.    Bonds,  g  1032. 
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New  Tork  construction  followed.     Bonds.  §  1448. 
Iowa  decisions  not  followed.     Bonds,  §  1158. 

Illinois  decisions  followed  on  question  as  to  passage  of  laws.     Bonds,  §  1357. 
unsettled  Iowa  decision  not  followed  as  to  power  of  legislature.     Bonds,  g§  1367,  1868. 
Kansas  decision  followed.    Bonds,  g  1024. 

not  followed  on  questions  of  commercial  law,  if  against  general  rule.    Bonds,  §S  S66, 
1411,171?. 

BO  of  New  York  decisions.    Bonds,  §  1448. 

holding:  bonds  cured  by  ratification  void,  not  followed.    Bonds,  g  1691. 
Illinois  decision  as  to  constitutional  question  followed.    Bonds,  g  1668. 
New  Tork  decision  commented  on.   ^onds,  §  1680. 
state  decision  preferred  to  federal.    Bonds,  §  1701. 
contradictory  decision  not  followed.    Bonds,  gg  1707,  1708-11. 

decision  prior  to  issue  of  bonds  conclusive!    Bonds,  §^  1710,  and  note;  1711,  1713. 
1784. 
purchaser  may  deem  question  finally  settled.    Bonds,  §  1715. 
in  absence  pf  decision,  rule  in  federal  courts.     Bonds,  gg  1716,  1723. 
followed  unless  cogent  reasons  contra.    Bonds,  g  1717;  see  g§  1720-31. 
Wisconsin  decision  on  constitutional  law  not  followed.    Bonds,  g  1719. 
when  question  not  one  of  construction,  not  followed.    Bonds,  g  1719. 
local  decision  holding  bonds  valid,  fimd.    Bonds,  g  1781. 

15.   CJOUPONS. 

action  lies  against  town  at  law,  on  coui>on8  issued  by  its  agents.    Bonds,  §§  855,  856. 

misrecitals  as  to  officer  signing,  immaterial.     Bonds,  g  1078. 

recital  that  company  tvill  pay  interest,  no  defense.    Bonds,  g  1083. 

are  transferable  by  delivery.     Bonds,  g  1840. 

action  on  not  barred  unless  barred  on  bond.     Bonds,  gg  1881, 1781 ;  see  g  1763. 

holder  of,  referring  to  bonds,  chargeable  with  what  latter  contain.    Bofids,  g§  1401, 

1530. 
to  overcome  fraud  or  illegality  in  issue,  holder  must  show  bona  fides.    Bonds,  g  1896. 
action  on,  without  producmg  bonds.    Bonds,  g  1418. 
rate  of  interest  on  bonds  and  coupons  after  maturity ;  conflict  of  laws.     Bonds,  gg  1470, 

1471,  'w         , 

detached,  are  negotiable  paper;  holder  need  not  own  bonds.    Bonds,  g§  1672, 1723, 

1749-^. 
transaction  held  a  sale  of  coupons  and  not  a  payment.     Bonds,  gg  1725.  1785, 1740. 

financial  agent  of  company  taking  bonds,  may  purchase.     Bonds,  g  1 786. 
purchaser  not  subrogated  to  seller^s  rights.    Bonds,  g  1 788. 
railroad  president  held  not  bound  to  apply  company's  earnings  to  coupons  held  bv  him. 

Bonds,  gl78». 
pledgees  of  bonds  to  secure  debt  may  collect  coupons.    Bonds,  gg  1738,  1744. 

when  coupons  not  paid,  right  to  declare  bonds  due  under  trust  deed.    Bonds, 
gg  1728,  1744. 
demand  not  necessary  to  suit  on  coupons.    Bonds,  gg  1745, 1755. 
are  negotiable  instruments,  if  to  bearer,  and  though  detached.      Bonds,  gg  1746,  1748. 

are  promissory  notes.    Bonds,  gg  1746-47. 
bonds  need  not  be  set  out,  in  suit  on.    Bonds,  g  1750. 
are  presumptive  evidence  that  holder  owns  bonds.    Bonds,  g  1753. 
are  expressive  of  the  obligation  in  the  bond  only.     Bonds,  gg  1753,  1754. 
if  bonds  transferable  only  on  city  books,  holder  of  coupons  must  show  such  transfer. 

Bonds,  g  1753. 
nature  of,  described;  how  construed;  what  law  applicable.     Bonds,  g  1754. 
need  not  be  signed  if  bonds  signed.     Bonds,  gg  1756,  1767. 
interest  on  coupons  from  maturity  recoverable.     Bonds,  gg  1757-59 

right  to,  a  vested  one.    Bonds,  g  1758. 

when  not  recoverable.    Bonds,  g  1769. 
limitation  commences  from  maturity  of  coupons.    Bonds,  g  1760. 

time  prescrit>ed  for  actions  on  sealed  instruments  applies.    Bonds,  g  1761, 

legislature  may  shoii;en  time  already  running.    Bonds,  g  1763. 

when  action  barred  on  coupons  after  bonds  paid.    Bonds,  g  1763. 

coupons  not  simple  contracts.    Bonds,  g  1764. 
contract  to  pay  coupons  in  gold  enforced.    Bonds,  g  1765. 
act  for  dates  of  coupons  held  directory.    Bonds,  g  1768. 
power  to  issue  implied  by  power  to  make  bonds.     Bonds,  g  1767. 
agreement  by  railroad  to  pay  interest  no  defense.    Bonds,  g  1768. 
whether  transaction  a  sale  or  a  payment,  how  determined.    Bonds,  g  1770. 
matured,  no  priority  over  principal  or  other  coupons.    Bonds,  g  1771. 
when  debt  or  assumpnt  proper  remedy.    Bonds,  g  1773. 
Sale  Without  Warranty. 
seller  impliedly  warrants  title,  and  is  liable  ex  delicto  for  bad  faith.    Bonds,  gg  1773, 
1774. 

so,  that  bonds  not  forged.    Bonds,  g  1773;  and  are  genuine.    Bonds,  g  1775. 
no  implied  warranty  of  validity.    Bonds,  g  1 774. 
when  implied  warranty  not  waived.     Bonds,  g  1775. 

no  contract  between  company  and  holder  by  transfer  of  state  aid  bonds.    Bonds, 
"  1819,  1846-48. 
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MUNICIPAL  BONDS— continued. 

17.  Actions;  PLSADma  and  PBAcncfE. 

as  to  enforcing  payment,  see  supra^  1^. 

actions  on  bonds,  when  against  county.    Bonds,  §§  896,  904. 

so  when  non-cor|3orate  precinct  owes  bonds.    Bonds,  S  1799. 
by  holder,  irregularities  are  matter  of  defense.    Bonds,  §  1020. 

judgment  on  application  for  mandamus  conclusive  in  ^uit  on  bonds.      Bonds,  §  10S7* 
party  assigning  error  must  show  he  is  injured.    Bonds,  §  1046. 
non-assent  of  voters  defensive  matter.     Bonds,  ^  1064. 
pleading  must  show  conditions  precedent  to  issue ;  effect  of  recitals.    Bonds,  §§  1110, 

X  M.  L  Xm 

delay  of  nine  years  is  laches,  when.    Bonds,  §  1186. 

local  judgment  decreeing  bonds  invalid  does  not  bind  bondholder  made  party  by  con- 
structive service.    Bonds,  §§  1280,  1408. 

suit  on  coupon  not  barred  unless  barred  on  bond.    Bonds,  §§-18Sl,  1781. 

objection  that  iury  tried  but  one  of  two  issues  must  be  made  below.    Bonds,  §  1404. 

bona  fide  holder  recovers  full  amount,  no  matter  what  he  paid.  Bonds,  §^  1289, 
1846-47. 

change  in  charter  not  extinguishing  corporation,  no  defence.    Bonds,  §  1645. 

pleading  contract  by  way  of  inducement.    Bonds,  g  1730. 

bondholders  no  equity  requiring  strict  foreclosure  and  not  decree  of  sale.  Bond& 
§1741. 

purchasers  under  decree  mav  give  bonds  for  purchase  money.    Bonds,  §  1742* 

when  receiver  of  mortgaged  property  appointed.    Bonds,  §  1748. 

debt  or  assumpsit  on  coupons,  when.    Bonds,  §  1772. 

E resentment  for  payment  unnecessary  to  action  on  coupons.    Bonds,  §§  1776,  1778. 
older  of  bonds  or  coupons  not  assignee ;  citizenship  or  assignor  immaterial.    Bonds, 


J§  1782,  1784-87. 
eral 


courts  have  jurisdiction.    Bonds,  §§  1788-87. 
otherwise  where  no  jurisdiction  of  suit  on  bonds,  and  coupons  not  separate 
obligations.    Bonds,  §  1786. 
pleading;  averment  of  authority  to  issue,  if  by  public  act.  unnecessary.    Bonds,  g  1779. 

execution  averred,  admitted  if  not  denied.    Bonds,  §  1788. 

irregularities  not  negatived  in  declaration  are  matters  of  defense.    Bonds,  §  1789. 

authority  to  issue  must  be  averred.    Bonds,  §  1790. 
stating  recital  of  authority  enough.    Bonds,  g  1791. 

plea  that  plaintiff  not  owner,  ^ood.    Bonds,  §  1792. 

so  of  plea  of  non-execution.    Bonds,  §  1798. 

plea  of  non-performance  of  conditions  of  issue,  held  bad.    Bonds,  §  1794 
"judgment  estoppel  against  holder.    Bonds,  §§  1795,  1797-98 ;  see  Estoppel. 

does  not  affect  other  holders  of  same  issue.    Bonds,  §  1796. 

judgment  holding  valid,  conclusive.     Bonds,  §  1796. 
money  judgment  not  rendered  in  equity  suit  to  reach  trust  fimds.     Bonds,  S  1800. 
law  requiring  demands  against  county  to  be  presented,  bonds  not  included.    Bonds^ 

§  1801. 
providing  special  remedy,  no  effect  on  general.    Bonds,  §  1802. 
as  to  limitation  on  coupons,  see  supra^  15. 

though  bonds  not  sealed,  limitation  on  deeds  applies,  when.    Bonds,  §  1803. 
corporation  assuming  bonds,  when  not  liable  for  want  of  privity.    Bonds,  §  1894b 
interest  and  exchange  recovered.    Bonds,  §  1806. 
bonds  received  in  payment  of  mortgage  sale.    Bonds,  §  1807. 
action  on  mortgage,  only  defenses  on  oonds  available.    Bonds,  §  1808. 
power  of  legislature  to  create  obligor  not  inquired  into.    Bonds,  §  1809. 
company  may  guaranty  interest.    Bonds,  §  1810. 

measure  of  damages  in  action  to  obtain  possession  of  bonds.    Bonds,  §  1853. 
no  defense  that  city  obligor  reorganized,  when.    Bonds,  §  1860. 
joinder  of  parties  *,  of  bondholders  under  separate  mortgages,  permitted.  Bonds,  §  1874 

18.  Miscellaneous.    See  United  States  Bonds. 

railroad  need  not  be  incorporated  till  election  day.    Bonds,  g  908. 

water-works  bonds  held  to  be  city  debt.     Bonds,  §  968. 

bonds  and  subscription  a  trust  fund  for  creditors.    Bonds,  §g  1811-12,  1820-24. 

waiver  of  fraud  in  procuring  issue  of  bonds,  when.     Bonds,  §g  1818-14,  182»-29. 

possession  of  state  oonds  fraudulently  obtained,  bona  fide  holders  held  subrogated  to 

state  Uen  on  railroad.    Bonds,  §  1815. 
railroad  mortgage  to  secure  void  state  bonds,  valid.    Bonds,  §  1882. 
railroad  may  guaranty  principal  or  interest.    Bonds,  ^  1810,  1816,  1888-40. 
estopped  by  fraudulently  obtaining  void  state  bonds.    Bonds,  §  1S37. 
may  indorse  bonds ;  quoere^  whether  guaranty  negotiable.    Bonds,  §§  1888-89. 
conflict  of  laws,  see  Construction  and  Interpretation. 
law  of  Canada  impairing  contract  obligation  not  respected  in  federal  courts.    Bonds, 

§  1842. 
state  not  made  a  party  in  suit  by  bondholders.    Bonds,  §§  1818,  1819,  1843-45, 1846-48. 
nor  state  officers,  when ;  property  in  state  possession  no€  reached.    Bonds,  g§  1844-45, 

note, 
state  bonds,  when  state  not  surety  on  bonds,  to  be  paid  by  company.    Bonds,  §§  1819, 

1846-48. 
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MUNICIPAL  BONDS,  MISCELLANEOUS  —  continued. 

but  holders  may  be  subrogated  to  rights  of  state.    Bondd,  §§  1870,  1878. 

state  funding  bonds,  issue  for  unauthorized  purpose  restrained.    Bonds,  §  1849. 
county  warrants ;  rights  of  holders ;  mandamus.    Bonds,  §  1850. 

unauthorized  bonus  in  lieu  of  subscription,  when  company  entitled  to.    Bonds,  §  1$51« 
measure  of  damages  in  action  for  recovery  of  bond&     Bonds,  §  1852. 
surrender  and  cancellation  of  bonds  held  valid.    Bonds,  §  1858. 
when  contract  for  bonds  cannot  be  rescinded.     Bonds,  §  1859. 
mortgage  of  road  does  not  include  aid  bonds,  when.     Bonds,  §  1861. 
agreement  between  United  States  and  Union  Pacific  construed.     Bonds,  §  1862. 
lien  on  earnings  of  Pacific  road  in  favor  of  St.  Louis.    Bonds,  §§  1866-68. 

statutoiy  lien  for  bondholders  construed.     Bonds,  §  1867. 
priority  of  first  mortgage  bonds.    Bonds,  §  1869. 
sale  under  mortgage  set  aside  for  collusion.     Bonds,  §  1871. 
railroad  bonds ;  priorities  of  first  mortgage  bonds.     Bonds,  g'1875. 
rights  of  holders.    Bonds,  §g  1869^1880.    See  Railroad  Bonds, 

19.  Recitals  in  Bonds.    See  10,  supra. 

that  railroad  shall  go  to  point  named,  a  condition  precedent.    Bonds,  g  912* 

made  prim^  facie  evidence,  when  conclusive.    Bonds,  g  1019. 

bonds  held  to  be  *'  duly/*  certified.    Bonds,  g  1027. 

that  company  will  pay  interest,  no  defense.    Bonds,  ^  1082. 

matters  recited  need  not  be  averred,  when.    Bonds,  ^  1110,  llll. 

bonds  containing  none,  open  to  defenses.    Bonds,  §  1 156. 

falsehood  recited,  bona  fide  holder  protected.    Bonds,  §  1157* 

recitals  estop  obligor.    Bonds,  §  1161. 

showing  no  authority  to  issue  bonds,  void.    Bonds,  §  1195. 

may  cure  invalidity  caused  by  exceeding  constitutional  limit  of  debt.    Bonds,  ^  1285. 

variance  between  recitals  of  bond  and  mortgage,  former  control.    Bonds,  §  1850. 

erroneous  reference  in,  to  enabling  act,  immaterial.    Bonds,  §  1861. 

showing  election  before  enabling  act  took  effect,  void.    Bonds,  g  1400. 

conclusive  in  favor  of  bona  fide  holder.    Bonds,  §§  1S18,  1419, 1420. 

must  aver  full  authority  to  issue;  imperfect  recital  not  conclusive.    Bonds,  §§  148 1, 

x4o2. 
mere  statement  of  issuance  pursuant  to  law,  enough.    Bonds,  §§  1828,  1488. 
what  a  recital  of  public  purpose.    Bonds,  §  1448. 
conclusive  in  favor  of  bona  fide  holder ;  create  estoppels ;  see  supra,  10.    Bonds,  ^  1495- 

1518. 
in  bonds,  affect  coupons  not  containing  recitals.    Bonds,  g  1580. 
recited  irregularities  cured  by  curative  law.    Bonds,  g  1700. 

20.  Evidence.    See  Evidence.    See  supra,  10. 

ratification  of  subscription  shown  by  poll  books;  " tax-payers **  and  **  voters,'*  wh«i 

presumed  same.    Bonds,  g  1004« 
requisite  vote  presumed ;  contrary,  defensive  matter.    Bonds,  §  1064* 
in  actions  on  bonds  and  coupons.    Bonds,  g§  1788-94.     - 
strong  presumption  in  favor  of  holder,  see  supra,  10. 
burden  of  proof,  see  supra,  10. 

MUNICIPAL  CORPORATIONS.    See  Municipal  Bonds. 

must  have  special  legislative  authority  for  issuing  bonds.    Bonds,  g  1460. 

can  be  authorize  to  so  issue  only  for  public  purposes    Bonus,  gg  1162-66, 1172, 
1178. 
compulsory  lej^islation  for  issuing  bonds.    Bonds,  g  966. 
various  remedies  of  bondholders  against,  see  Municipal  Corporations,  9  (Racovery  on 

Invalid  Bonds),  and  12  (Enforcmg  Payment), 
cannot  legislate  except  by  delegated  power.    Bonds,  §  1669. 

N. 

NATIONAL  BANKa 

when  parties,  federal  circuit  courts  have  jurisdiction.    Bonds,  g  1044k 

NAVY.    See  Purser  of  Navy^ 

NAVY  AGENT. 

sureties  liable  for  money  paid  him  for  pensions.    Bonds,  g  407. 

NEGOTIABLE  INSTRUMENTS.    See  Municipal  Bonds,  2,  10. 

NEW  TRIAL. 

when  motion  for  waives  writ  of  error.    Bonds,  g  767. 

NON  EST  FACTUM.    See  Bonds. 

NOTICE. 

doctrine  of  lis  pendens  inapplicable  to  purchaser  of  bonds.    Bonds,  g§  1456,  1457. 
to  bona  fide  holder,  of  equities,  see  Municipal  Bonds,  10. 

997 


JSov.]  INDEX.  [Pos. 


NOVATION.    See  Substitution. 
NUL  TIEL  RECORD.    See  Bonds,  10. 


O. 


OBLIGOR.    See  Bonds;  Municipal  Bonds, 

not  allowed  to  profit  by  his  own  alteration  of  bond.    Bonds,  §S  5,  23. 
not  to  claim  amount  of  statutory  bond  too  large.    Bonds,  §11. 

OFFICER.    See  Bonds,  15 ;  Municipal  Bonds. 

who  proper  to  execute  bonds ;  de  facto  officers,  see  Municipal  Bonds,  2, 

bond  not  necessary  qualification ;  receiving  public  money  an  estoppel.     Bonds,  §  188. 

appointment  complete  when  commission  signed  by  president ;  transmission  of  commis- 
sion unnecessary.     Bonds,  g§  S60,  261. 

appointment  and  confirmation  not  continuation  of  commission.    Bonds,  §  420. 

liability  of,  grounded  in  law  of  bailment,  becomes  insurer  b^  giving  bond  to  restore 
without  exception ;  overruling  necessity  no  defense ;  otherwise  as  to  common  law  lia- 
bility.   Bonds,  §g  245-250,  2(SB-265. 

bond  to  keep  money  safely,  overruling  necessity  a  defense.    Bonds,  §  250. 

OFFICIAL  BONDS.    See  Bonds;  Sureties. 

OYER  AND  PROFERT.    See  Bonds,  10. 

in  actions  on  bonds.    Bonds,  §§  151-153. 

p. 

PARTIES. 

to  penal  bonds,  see  Bonds,  8 ;  to  municipal  bonds,  see  Municipal  Bonds,  2. 

PARTNERSHIP. 

surety  for  not  liable  after  dissolution,  as  by  death  of  member.    Bonds,  §  643. 
notice  of  dissolution  unnecessary.    Bonds,  §  646. 

PAYMASTER.    See  Bonds. 

defalcation  presumed  to  have  been  within  district.    Bonds,  §g  283,  508. 

may  give  voluntary  bond.    Bonds,  g§  175,  188-89. 

incompetent,  in  suit  on  bond,  to  show  his  general  conduct,  habits,  etc.    Bonds,  §  282. 

PAYMENT.    See  Bonds,  8;  Municipal  Bonds,  8. 

bond  against  compulsory,  not  broken  by  voluntary.    Bonds,  §  86. 
what  not,  of  government  bonds  issued  to  state.    Bonds,  §  1855. 

PENAL  BONDS.    See  Bonds. 

PENALTY.    See  Bonds,  10. 

parties  estopped  to  deny  sum  inserted  proper.    Bonds,  §  88. 

recoveiT  limited  to  amount  of,  on  bona  to  perform  covenants.    Bonds,  §  03. 

of  boncf,  when  measure  of  damages.    Bonds,  §  287.    See  Bonds,  10. 

PERFORMANCE. 

of  bond,  excused  by  impossibility  effected  by  obligee.    Bonds,  §  75. 

PLEADING.    See  Bonds,  10 ;  Municipal  Bonds,  17 ;  Sureties,  5. 

PLEAS.    See  Bonds,  10. 

PLEDGEE. 

a  purchaser  for  value.    Bonds,  §§1475-76. 

of  bonds,  may  collect  coupons.    Bonds,  §§  1728,  1744. 

POSTMASTER.    See  Bonds;  Deputy  Postmaster. 

transcript  from  postoffice  department  admissible  in  action  on  bond.     Bonds,  §  371. 

when  sureties  liable  under  act  prescribing  new  duties.    Bonds,  §  433. 

bond  covers  money  received  from  other  postmasters.    Bonds.  (^  487. 

allowed  only  for  offsets  presented  as  claims.     Bonds.  §§  333,  846. 

not  allowed  for  office  rent,  etc.,  unless  his  a  distributing  or  separating  office,  nor  if 

matter  discretionary  with  postmaster-general.    Bonds,  ^§  333,  847-849. 
may  give  bond  to  postmaster-general,  not  expressly  required  by  law.    Bonds,  §§  214, 

215. 
recitals  in  bond  relate  to  time  of  reaching  and  acceptance  by  postmaster-generaL 
Bonds,  256. 
not  shown  by  parol  that  other  date  intended.     Bonds,  §  258. 
bond  speaks  from  approval.    Bonds,  g  257. 
bond  does  not  cover  default  before  its  date.     Bonds,  §  294. 
interest  not  given  on  penalty  of  bond.    Bonds,  ^  295. 
bond  to  postmaster-general,  valid.    Bonds,  §§  296,  297. 
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POSTMASTER— continued. 

not  liable  for  public  money  paid  to  Ck>nfederate  postmaster-general,  if  no  power  to  ie> 

sist.    Bonds,  §  298. 
authorized  to  deliver  stamps  to  deputy  under  act  of  1851.    Bonds,  g  2(^. 
evidence  in  actions  on  bonds,  see  JBoiuis,  11. 
breach  of  bonds,  see  Bonds,  18. 
pleadingt  etc.,  on.  bonds,  eeeBonds,  10. 
official  bonds  generally,  see  Bonds,  15. 

POWER  OF  ATTORNEY.    See  Bonds,  2. 

PRACTICE.    See  Bonds,  10;  Municipal  Bonds,  17. 

court  may  change  without  written  rules.    Bonds,  §  510. 

irregular  for  defendant  to  put  in  evidence  on  merits  of  defense  as  part  of  plaintifl's 
case.    Bonds,  g  848. 

PRESIDENT. 

bond  to,  required  to  be  to  United  States,  when  void.    Bonds,  §  317. 

PRESUMPTION.    See  Bonds,  11 ;  Evidence;  Municipal  Bonds,  21 ;  Sureties,  7. 
official  acts  presumed  pursuant  to  law.    Bonds,  §  202. 
in  favor  of  validity  of  municipal  bonds,  see  Municipal  Bonds,  2,  10. 
as  to  alteration  of  bond.    Bonds,  §  78. 

PRIORITY. 

acquired  by  surety  by  payment  of  obligation.    Bonds,  §g  526,  52  7»  582-535. 
when  judgment  prior  to  assignment    Bonds,  §  529. 
how  far  extends.    Bonds,  §§  682,  584. 

PRIVITY. 

none  between  holder  and  corporation  assuming  bonds.    Bonds,  g  1804. 

PROCEDURE. 

in  bond  suits,  see  Municipal  Bonds,  17. 

PROCESS. 

constructive,  in  Illinois.    Bonds,  §  1421. 

PROFERT.    See  Bonds,  10. 

in  actions  on  bonds.    Bonds,  §§  151-158. 

PROMISSORY  NOTES. 

coupons  are.    Bonds,  g§  1746-47. 

PROTEST. 

of  negotiable  bonds,  indorsed  by  payee.    Bonds,  §  I486. 

PUBLIC  MONEY.    See  Receiver  of  Public  Money, 

liability  of  receiver  of,  that  of  debtor.    Bonds,  g§  200-803. 

PUBLIC  PURPOSE. 

what  is,  see  Municipal  Bonds,  4. 

PURCHASER  FOR  VALUE. 

of  bonds,  who  is.    Bonds,  §§  1279,  1868-86, 1885*96, 1475-77. 

PURSER  OF  NAVY. 

voluntary  bond  by  held  good,  otherwise  of  bond  extorted  by  secretary.    Bonds,  §g  174» 
181, 182. 


Q 


QUARTERMASTER 

bond  construed.    Bonds,  §  858. 

credits  and  set-ofib  in  action  on  bond.    Bonds,  g  858. 


R. 

RAILROAD  BONDS.    See  Municipal  Bonds,  18. 

Eriority  of  first  mortgage  bonds.     Bonds,  g§  1869. 1875. 
olders  subrogated  to  state  rights  in  road.     Bonds,  §  1870. 
and  to  statutory  lien  on  road.     Bonds,  §  1873. 
sale  of  road  under  mortgage  set  aside  for  collusion.    Bonds,  g  1871. 
maturity  fixed  by  law,  provision  for  on  default,  void.     Bonds,  §  1872. 
bondholders  under  different  mortgages  may  join  in  foreclosure.    Bonds,  §  1874, 
guaranty  bv  another  company  held  valid.    Bonds,  §  1876. 
purchase  of  coupons  of,  bv  agents  of  company,  when  upheld.    Bonds,  §  1877. 
when  holder  estopped  to  deny  corporate  capacity.    Bonds,  §  1878. 

QUO 


Eal]  index.  [Sbc. 

RAILROAD  BONDS  — continued. 

guaranty  by  state  not  discharged  by  change  of  contract  by  company,  when.    Bonds, 

§  1879. 
state  bonds  assigned  to  contractor  of  unfinished  road,  when  cut  off  by  foreclosure  by 
state.    Bonds,  g  1880. 

RAILROADS.    See  Railroad  Bonds. 

may  guaranty  aid  bonds ;  so  of  interest  thereon ;  estopped  to  claim  bonds  obtained  by 

fraud.    Bonds,  §§  1810,  1816,  1837-1840. 
railway  aid  bonds,  see  Municipal  Bonds. 
mortgage  to  secure  void  state  bonds,  valid.    Bonds,  §  1882. 
estoppel  by  fraud  in  obtaining  void  state  bonds.    Bonds,  §  1887. 
may  indorse  bonds ;  qiicere,  whether  guaranty  of  negotiable.    Bonds,  §§  1$38»  1839. 
include  depots  and  sidings.    Bonds,  §  955. 

when  must  be  incorporated  to  receive  aid  bonds.     Bonds,  §  903. 
consolidations,  effect  on  issue  of  bonds ;  see  Municipal  Bonds,  6. 
not  included  in  *'  structures  of  public  necessity  and  utility.**    Bonds,  §  1178i 
"  agent  of  ^rporate  body,"  in  charter,  includes  whom.    Bonds,  §^  798,  84^ 
what  roads  may  be  aided  by  municipalities,  see  Mnnicipal  Bonds,  5. 
whether  liable  as  assignor  of  void  bonds.    Bonds,  §  1272.    See  Municipal  Bonds,  1^. 

RATIFICATION. 

of  irregularly  issued  bonds  by  municipality,  see  Municipal  Bonds,  18. 

RECEIVER  OF  PUBLIC  MONEY. 

scrawl  for  seal ;  what  law  controls  bond.    Bonds,  §§  224,  330-283. 
liability  that  of  debtor,  and  not  bailee ;  giving  official  bond  does  not  extinguish  com- 
mon law  liability.    Bonds,  §§  299-303,  268-265. 
voluntary  bond  by,  good.    Bonds,  g§  176,  190-194. 

RECITALS.    See  Mnnicipal  Bands,  7,  10,  20. 

REGISTER  OF  LAND  OFFICE. 

must  take  fees  from  locators  of  county  land  warrants.    Bonds,  §  253. 
sureties  on  bond  bound  therefor.    Bonds,  §  2o4. 

REGISTRATION. 

of  bonds,  see  Municipal  Bonds,  8. 

REMOVAL  OF  CAUSES. 

eleventh  section  of  judiciary  act  not  applicable  to  bonds  or  coupons.    Bonds,  §  1377. 
right  of,  exists  in  cases  which  could  not  be  properly  brought  in  circott  court.    Bonds, 

g  1378. 
defendant  not  personally  served  may  remove.    Bonds,  §  1422. 
where  parties  nave  really  adverse  interests,  removal  proper.     Bonds,  §  1423. 
petition  filed  within  first  term  after  decree  reopened,  good.    Bonds,  §  1424* 

REPLEVIN  BOND. 

pleas  in  action  on.    Bonds,  §  143« 

REPLICATION.    See  Bonds,  10. 

RESCISSION. 

of  contract  for  bonds.    Bonds,  §  1859. 

REVENUE  COLLECTOR,    See  Collector. 

s. 

SALE. 

intention  of  vendor  as  to  application  of  property  no  effect  on  vesting  of  tiUe.    Bonds^ 
§  1828. 

SCHOOL  DISTRICT. 

when  cannot  issue  bonds.    Bonds,  g§  828,  898. 

SCIRE  FACIAS.    See  Bonds, 

on  judgment  on  bond,  set-off  subsequently  acquired  not  pleaded.    Bonds,  §  18« 

nor  nU  debet;  judgment  final.    Bonds,  §  14. 
alleging  breach  in  terms  of  bond,  good.    Bonds,  §  16. 

SCRAWL.    See  Bonds, 

SCRIP.    See  Municipal  Bonds, 

SCROLL.    See  Bonds. 

SEAL.    See  Bmds,  2;  Deed. 

necessary  to  validity  of  bonds.    Bonds,  §§  1,  18« 
on  bonds.    Bonds,  §§  18, 19,  52,  58. 

SECRETARY  OF  THE  TREASURY. 

bond  taken  by,  under  act  empowering  to  take  security,  held  proper.    Bonds,  §  167. 
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SERVICE. 

Illinois  law  as  to  constructive  process.    Bonds,  g  1421* 

SET-OFF.    See  Bonds,  10. 

acquired  after  judgment,  not  pleaded.    Bonds,  §  13. 

obligation  as  surety  not  pleaded  as.    Bonds,  g  80« 

notes  against  plaintiff,  not.    Bonds,  §  40. 

not  common  law,  but  statutory,  right.    Bonds,  g  889. 

in  United  States  courts,  affected  only  by  acts  of  congress,  not  by  local  law.    Bonds, 

§S  840,  357. 
must  be  presented  to  proper  officer  and  disallowed ;  statutory  exceptions ;  when  rule  in- 

appticable.    Bonds,  g§  852-359. 

SHERIFF.    See  Bondt,  15 ;  Marshals'  Bands, 

bond  of,  with  conditions  not  prescribed  bv  statute,  void.    Bonds,  g  186. 

may  bring  action  on  attachment  bond  to  him,  though  not  in  office.    Bonds,  g  158. 

in  New  York,  to  admit  United  States  prisoner  to  jail  limits,  on  bond  given.    Bonds,  §  113. 

not  liable  for  escape  to  assignee  of  limits  bond.    Bonds,  g  118. 

bond  for  jail  liberties  construed.    Bonds,  §  70. 

not  liable  on  bond  for  neglect  damaging  citizen  during  disturbance;  nor  for  refusal  to 

protect  him  for  extortion.    Bonds,  g  284. 
nor  for  escape  for  refusing  custody  of  prisoner,  after  assignment  of  bond.    Bonds,  g  285^ 

srap. 

whaling  vovage  construed  not  to  be  '*  foreign."    Bonds,  g  172. 

breach  of  shipping  bond,  see  Bonds,.  18. 

voluntary  bond  on  enrollment,  void.    Bonds,  §  220. 

bond  for  excessive  sum,  when  void.    Bonds,  g  119. 

married  woman  not  competent  surety  on  bond  to  release  libeled  vesseL    Bonds,  g  46. 

SIGNATURE. 

of  bonds  and  coupons,  see  Municipal  Bonds,  2. 
of  penal  bonds,  see  Bonds,  2. 

SPECIAL  VERDICT 

Ix>ui8iana  practice.    Bonds,  g  509. 

STAMP. 

lunecessary  to  validity  of  municipal  bond.    Bonds,  g  1805, 

STATE. 

not  made  a  iMtrty  in  suit  by  bondholders.    Bonds,  gg  1818,  1848-45. 

when  suit  against  officers  is  in  effect  against  state.    Bonds,  g  1845,  note. 

STATE  DECISIONS. 

when  followed  by  federal  supreme  oourt,  when  not,  see  Municipal  Bonds,  14 

STATUTE  OF  LIMITATION.    See  Bonds,  10;  LacTies;  Municipal  Bonds,  17. 
debtor  may.  but  need  not,  plead.    Bonds,  g  81. 
a  letter  of  license  prevents  running,  on  note.    Bonds,  g  81. 
limitation  on  coupons  same  as  sealed  instruments.    Bonds,  g  1761. 

action  not  baritv).  unless  barred  on  bond.    Bonds,  gg  1881, 1781;  see  g  1763. 
how,  if  bend  (  paid  before  maturity.    Bonds,  g^l768. 
though  bonds  unsealed,  specialty  limitation  applies.    Bonds,  g  1803. 
lapse  of  eleven  years  after  default  on  bond  discharges  surety,  when.    Bonds,  g  448. 
on  official  bonds  to  United  States.    Bonds,  g  605. 
delay  of  five  years  not  a  discharge  of  suretjr.    Bonds,  g^  757,  771. 
legislature  may  shorten  period  already  rimning,  on  bonds.    Bonds,  g  1762. 

STATUTES.    See  Bonds;  Constitutional  Law;  Construction  and  Interpretation;  Munidpai 

Bonds;  Statutory  Bonds. 
act  of  March  8,  1797.  providing  for  judgment  in  action  on  bonds,  held  not  to  apply  to 

action  a^inst  sureties  of  deceased  principal.    Bonds,  ^  277. 
as  to  negotiability,  affect  pending  actions.    Bonds,  g  148i0. 
Indian  agent  a  person  *' charged  and  trusted."    Bonds,  g  201. 
laws  cunng  defective  municipal  bonds,  see  Municipal  Bonds,  18. 
revenue  statutes  not  penal,  but  remedial;  liberally  construed.    Bonds,  g  198* 
general  act  held  not  to  repeal  special  charters,    fionds,  g  944: 
requiring  bond  to  mayor,  one  to  corporation  void.    Bonds,  g  57. 

to  collector,  one  to  United  States  good.    Bonds,  g  60. 
when  "  may ''  means  "  must"    Bonds,  g  858, 
provision  for  bond  before  clearance  held  directory.    Bonds,  g  87. 
Donding  enabling  acts  generally  local ;  publication  unnecessary.    Bonds,  g  1557. 
must  appear  from  legislative  journals  tnat  Illinois  act  duly  passed.    Bonds,  g  18o4. 
state  may  prescribe  what  to  be  evidence  of  existence  of ;  question  a  judicial  one.  Bonds, 

gl858. 
effect  of  act  of  congress  as  to  proof  of  public  acts.    Bonds,  g  1880. 
void  act  not  validated  by  subsequent  acts  adopting  provisions  or  assuming  legality  of* 

Bonds,  g  1850. 

groviding  for  bond  before  clearance,  held  directoiy.    Bonds,  g  10. 
miting  municipal  power,  construed  repealed  by  implication.    Bonds,  g  1607. 
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STATUTES  —  continued. 

speoial  act,  what    Bonds,  §  1171. 
repealable  if  no  vested  rights  exist.    Bonds,  §1181. 
requiring  registry  of  bonds,  held  directory,    ^onds,  §  1074. 
construction  of  act  of  1836,  ch.  270,  s.  1.    Bonds,  §  488. 
when  repealed  by  act  revising  same  subject  matter.    Bonds,  §  481. 
*'  bondea  warehouse  "  in  act  includes  distillery  warehouse.    Bonds,  §  880. 
not  held  void  as  unconstitutional,  unless  repugnance  clear.     Bonds,  §  861. 
repeal  by  implication  not  favored ;  acts  must  be  inconsistent.    Bonds,  §  1021. 
valid  part  upheld  if  distinguishable  from  void.     Bonds,  §  1884. 
repeal  of  power  to  issue  bonds  by  implication.     Bonds,  §^  945,  949. 
for  issue  of  bonds,  repealable  if  no  vested  rights.    Bonds,  §§1122-36,  11S7-81. 
directorv  statutes ;  provision  to  submit  bonding  proposal     Bonds,  §  1063. 
see  Municipal  Bonds,  1,  2. 

for  making  bonds  payable  to  officers  of  company.    Bonds,  §  1098. 
as  to  date  of  coupons,  held  directory.    Bonds,  §  1766. 

STOCKHOLDER. 

rights  of,  as  against  bona  fide  holder  of  aid  bonds  to  company.    Bonds,  §  1226. 

STOLiEN  BONDS 

negotiable,  when.    Bonds,  §§  1292,  1294.  1848,  note;  1840-42, 1847, 1494 

SUBROGATION. 

of  bondholders  to  rights  of  state  in  railroad.    Bonds,  §§  1870,  1874. 

SUBSCRIPTION. 

for  stock  and  bonds,  see  Municipal  Bonds,  2. 

SUBSTITUTION. 

of  one  debtor  for  another  by  creditor ;  case  held  not  to  be.    Bonds,  §  88* 

SURETIES. 

1.  In  General. 

signing  as  principal  is  such  by  estoppel.    Bonds,  §§  517-519,  520-525. 
security  to,  by  principal,  reached  by  creditor.    Bonds,  §  1848. 
when  state  not  surety  on  state  bonas  loaned  to  railroad.    Bonds,  §§  1819, 1846-48. 
married  woman  cannot  be  surety  on  release  of  libeled  vesseL    Bonds,  §  46. 
action  against  before  proceeding  against  estate  of  principal.    Bonds,  §  165. 
recital  of  appointment  of  principalin  bond  estops  surety.    Bonds,  ^  188. 
creditor  need  not  resort  to  principal  before  collateral  obligation.    Bonds,  §  84. 

2.  Duty  and  Liabiutt  op  Surety. 

of  collector,  liable  for  public  moneys.     Bonds,  §§  877,  897. 

governed  by  common  law  at  seat  of  government.    Bonds,  §§  379,  404. 

liable  for  misapplication  of  money  paid  principal  by  mistake.     Bonds,  g§  880,  405. 

or  contrary  to  law.    Bonds,  ^  883,  405. 
and  for  money  paid  navy  agent  for  pensions.    Bonds;  §i^  381,  407. 
and  for  money  received  after  appointment  and  before  bond,  if  retained  after  its  execu- 
tion.    Bonds,  §§  384,  409,  459. 

otherwise  if  not  retained ;  recital  in  bond  ineffectual.    Bonds,  §§  410,  412,  459. 
appointment  and  confirmation  not  continuation  of  prior  commission.    Bonds,  §§  420, 

651,  654. 
not  liable  for  duties  imposed  by  subsequent  laws  not  covered  by  bond.    Bonds,  §  419. 

otherwise  if  such  duties  official  and  germane  to  former  ones  and  office  not  changed. 
Bonds,  §§  427-429,  482,  488,  473. 

liable  for  additional  duties  properly  imposed.    Bonds,  §  477. 

words  of  condition  must  be  consistent  with  new  duty.    Bonds,  §§  619,  681,  082, 
684. 

and  appointment  not  temporary.     Bonds,  §  621. 
of  postmaster,  liable  for  public  money  till  duly  paid  over.    Bonds,  §  484. 
on  which  of  two  bonds  payment  considered  made.     Bonds,  g  485. 
postmaster's  bond  covers  money  received  from  other  postmasters.    Bonds,  §  487. 
when  lien  against  surety  not  enforced.    Bonds,  §  447. 
not  liable  for  error  of- judgment ;  liable  for  gross  negligence.    Bonds,  §  453. 
purser's  surety  liable  for  money  received  as  navy  agent.    Bonds,  §  457. 

but  not  when  principal  acts  in  another  capacity.     Bonds,  §§  462,  463,  471. 

nor  for  moneys  received  for  purpose  not  within  bond.     Bonds,  §§  472,  474. 
when  liable  for  moneys  not  received  but  returned  for,  by  principal ;  when  not.    Bonds, 

§458. 
liable  for  expense  of  curing  negligence  of  principal.    Bonds,  §  460. 
not  for  advances  beyond  condition.     Bonds,  §  461. 
not  for  defaults  before  bond.     Bonds,  §§  464-466,  469,  470,  494. 
but  for  moneys  received  while  principsd  in  office.     Bonds,  §  467. 
liable  for  money  on  hand  when  bond  given.     Bonds,  §  622 ;  but  see  §  696. 
not  for  moneys  received  after  term.     Bonds,  g§  468,  565 ;  see  §§  566,  672. 
when  liable  for  pre-existing  defalcations.     Bonds,  §  687. 
liable  for  money  received  from  predecessor  in  office.    Bonds,  §§  476,  555. 
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SURETIES,  Duty  and  Liability  op  Surety  — continuecL 

liable  for  costs  and  interest  bejond  peaalty  caused  by  their  fault.    Bonds,  §§  484,  495. 

but  recovery  generally  limited  to  penalty ;  when  interest  recovered.    Bonds,  §  498. 

interest  recovered  only  from  notice  of  definite  sum  due.     Bonds,  §  501. 
not  for  money  or  drafts  sent  to  third  person  at  principars  direction.    Bonds,  §  564. 
on  bond  by  firm,  not  liable  after  deatn  of  member.    Bonds,  ^  029,  645, 
not  for  moneys  received  not  in  official  capacity.    Bonds,  §  741. 
duty  to  procure  settlement  of  deceased  principal's  accounts.     Bonds,  §  453. 
of  postmaster,  liable  for  stamps  furnished  him.     Bonds,  g  204. 
BO  upon  his  bond,  if  not  by  statute.     Bonds,  §  205. 

amount  of  recovery  cannot  exceed  judgment  against  principal,  though  latter  reversed. 
Bonds,  S§  478,  485. 

nor  exceed  penalty.    Bonds,  g§  481,  489,  649. 
sureties  liable  only  for  the  term  mentioned  in  bond ;  application  of  payments.     Bonds, 

^§  576,  577;  584,  585.  587,  591,  595,  603. 
sureties  of  first  term  of  officer  reappointed  liable  for  moneys  converted  therein.   Bonds, 
§  573. 

payments  applied  to  debts  of  that  term  only.    Bonds,  §g  577,  584-587,  603-618. 

not  liable  for  subsequent  terms.    Bonds,  i^§  578,  589,  604. 

por  for  balance  on  hand  at  end  of  term.     Bonds,  g  602. 

amount  due  government  presumed  on  hand,  in  favor  of  sureties.    Bonds,  §  609. 

not  liable,  under  act  of  Alay  15, 1820.    Bonds,  g  610. 
sureties  of  second  term  liable  for  money  in  principal's  hands  when  reappointed.   Bonds, 
§;$  582,  588:  see  §  696. 

payments  applied  to  debts  of  that  term  only.    Bonds,  §§  577,  584-587. 

not  liable  for  prior  default.    Bonds,  §g  607,  608. 

liable  for  defalcations  existing  at  giving  new  bond,  when.    Bonds,  §  611. 

not  liable  for  past  default  under  void  retrospective  condition.     Bonos,  §  618. 
bond  for  costs  on  affirmance  does  not  include  reversal.     Bonds,  g  647. 
liability  on  attachment  bond.    Bonds,  g  648. 

on  warehouse  bond.    Bonds,  g  650. 

on  bank  teller's  bond,  for  slight  negligence.    Bonds,  S  658. 
bond  for  advances  for  particular  supplies,  advances  for  those  and  others  not  included. 

Bonds,  ^  659. 
not  liable  for  breach  of  bond  by  stranger.    Bonds,  g  660. 

8.  How  Liability  Incurred. 

must  be  public  money,  in  case  of  collectors.    Bonds,  Sg  877,  897. 

monev  paid  collector  for  stamps  never  issued,  not  public  money.    Bonds,  gg  889, 
4181 
default  must  occur  after  bond  given,  if  condition  prospective.    Bonds,  g§  409-412. 
money  advanced  by  direction  of  secretarv  of  navy,  approval  of  president  presumed. 

Bonds,  g  406. 
bond  executed  in  blank  as  to  date,  good.    Bonds,  1}  440. 

otherwise  of  postmaster's  bond  executed  wholly  in  blank.     Bonds,  §  441. 
signed  in  blank  and  left  with  principal,  good  unless  obligee  have  notice.    Bondfl^ 
g685. 
principal  irregularly  appointed,  surety  liable.    Bonds,  g  454. 

not  if  bond  invalia.    Bonds,  g  454. 
signing  on  condition  that  another  shall  be  co-surety,  not  bound  if   condition  not 
performed.    Bonds,  g  505. 
condition  not  inferred  from  fact  of  naming  co-suretv  in  bond.    Bonds,  gg  602,  505* 

508. 
delivery  in  escrow  conditional.     Bonds,  g  506. 

delivery  by  surety  without  notice  of  condition,  an  estoppel.    Bonds,  gS  504,  51L 
obligee  must  have  notice  of  condition.     Bonds,  g  512. 
signing  without  previous  signing  of  co-surety,  a  waiver.    Bonds,  g  518. 
plea  alleging  condition  and  notice  to  obUgee,  ^ood.     Bonds,  ^  514. 
leaving  bond  with  principal,  waiver  of  condition,  when.    Bonds,  gg  512,  515,  628, 

085. 
execution  held  not  unconditional.    Bonds,  g  516. 
surety  signing  as  principal  estopped  to  claim  character  of  surety.    Bonds,  gg  517-519^ 
520-525. 
whether  rule  applies  where  obligation  general.    Bonds,  g  521,  note, 
estoppel  to  deny  legal  appointment  of  principal.     Bonds,  g  581. 
giving  additional  TOud  not  conditional  on  failure  of  first.     Bonds,  g  616. 
when  liability  enlarged  by  subsequent  laws,  see  supra. 
recital  of  distiller's  bond  must  proi>erl^  locate  distillery.     Bonds,  gg  625,  088* 
when  notice  to  principal  unnecessary  m  sci.  fa.    Bonds,  g  662. 
consideration  to  principal,  surety  bound.     Bond,  g  192. 

8a,  How  Liability  Transferred. 

by  death  of  surety  in  joint  and  several  bond.    Bonds,  g  544. 

if  bond  only  joint,  equity  will  not  hold  estate  liable,  if  no  fraud  or  mistake.  Bonds. 

^  536,  540-42,  550-^1,  556,  560. 
joint  and  several  bond  merged  by  joint  judgment.    Bonds,  g  559;  see  §  558* 
when  estate  liable.    Bonds,  gg  589,  552-55. 
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SURETIES  —  continued. 

4,  How  Surety  Released  or  Discharged;  How  Not. 

fraud  of  principal  as  to  past  transactions  not  within  condition,  ineffectual.    Bonds, 

g  414. 
not  by  expression  of  opinion  of  agent  of  obligee.    Bonds,  g  749. 
not  by  failure  of  government  to  call  principal  to  account.    Bonds,  §  421. 
by  repeal  of  act  under  which  bond  given.     Bonds,  ^  425. 
by  failure  to  require  quarterly  account  of  sheriff.    Bonds,  §  442. 
by  lapse  of  eleven  years  after  default.     Bonds,  g  448. 
when  not  by  retaining  salary  of  surety.     Bonds,  g  448. 
not  by  discnarge  of  principal  from  prison,  by  act  retaining  surety's  liablHty.    Bonds, 

gg  450,  530. 
by  payment  of  penalty.     Bonds,  g  451. 
by  levy  and  sale  on  fl,  fa,  for  penalty.     Bonds,  gg  479.  48d,  497. 

that  surety  indemniiied,  and  property  sacrificed  on  sale,  immaterial.   Bonds,  g  48S» 
by  signing  as  principal     Bonds,  gg  517-519,  520-525. 

not  discharged  by  alteration.     Bonds,  g  525. 
failure  to  retain  fund  or  salary  by  United  States,  no  effect.    Bonds,  g  581. 
by  paying  money  of  principal.     Bonds,  g  533. 

by  death  of  surety  on  joint  obligation ;  equity  will  not  hold  estate  liable.  Bonds,  ^  586, 
540,  541,  543,  550,  551,  556,  560. 

fraud  and  mistake,  exceptions.     Bonds,  g  541. 

otherwise  if  obligation  several.     Bonds,  §  544. 

joint  and  several  bond  merged  in  joint  judgment.  Bonds,  gg  540, 559;  contra^  §  558. 

dissenting  views.    Bonds,  g|  548-549. 

rule  applies  to  bonds  in  legal  proceedings.    Bonds,  g  551. 
death  of  surety  after  date  of  transmission  of  bond  to  comptroller,  estate  liable.     Bonds, 

§8  539,  552-^555* 
not  by  new  contract,  when.    Bonds,  g  648. 

not  by  payment  of  principal  of  money  not  his  own.     Bonds,  gg  628.  644. 
securities  received  by  obligee  apply  in  favor  of  surety.     Bonds,  g  557. 
expiration  of  principal's  term  terminates  surety^s  future  liability.    Bonds,  §g  561,  565, 
571. 

cashier  not  suspended  till  notice  received.    Bonds,  gg  562,  566,  572. 

when  resignation  takes  effect.    Bonds,  g  568. 

oflSce  of  agent  appointed  during  pleasure,  holds  beyond  term  of  persons  appoint- 
ing.   Bonds;  §  569. 

holding  over  till  successor  appointed.    Bonds,  g  570. 
from  judgment,  by  payment  of  sum  equitably  due.     Bonds,  g  567. 
fraud  of  principal,  aided  by  negligence  of  government  agent,  not  release.    Bonds, 

g678. 
de«d  to  discharge  bond,  procured  by  fraud,  unavailing.    Bonds,  g  684. 
application  of  payments  in  respect  to  sureties  of  different  terms.     Bonds,  gg  5S5»  587* 

595,603,  614,  6i5,  617. 
second  bond  no  release  of  first  -,  judgment  on  second  not  a  bar  to  suit  on  first  for  same 
breach  when  parties  different.    Bonds,  g^  592,  593,  594,  596-^99,  606. 

nor  i-elease  of  breach  of  first    Bonds,  gg  606,  613,  691 ;  see  g  612. 
not  removing  postmaster  does  not  discharge  surety.    Bonds,  g  600. 

nor  increase  in  rate  of  postage  during  term.     Bonds,  §  601. 
not  by  failure  to  renew  license  by  tobacco  maker.     Bonds,  gg  670,  685. 
statute  of  limitations  is  two  years  after  any  default.     Bonds,  g  60S. 
it  seems  a  substituted  bond  discharges  old  sureties;  otherwise  of  strengthening  bond. 

Bonds,  ^  612. 
when  giving  up  deed  collateral  to  bond  not  a  release  of  surety.    Bonds,  gg  624,  686. 
not  by  release  of  principal  from  prison  by  United  States,  otherwise  at  common  law. 
Bonds,  gg  668,  679-681. 

nor  surreiMier  to  United  States  of  all  principal's  property.     Bonds,  g  681. 
failure  of  assessor  to  free  distillery  of  liens  no  defense.    Bonds,  gg  626,  641. 
on  distiller's  bond,  not  released  bv  wrongful  act  of  collector.    Bonds,  g  652. 
taking  principal  on  ca,  «a.,  no  effect  on  appeal  bond.    Bonds,  g  655. 
giving  appeal  bond  without  surety  not  release  of  former  bond.     Bonds,  g  656. 
when  failure  to  furnish  new  sureties  under  act  therefor,  not  a  release.    Bonds,  g§  664, 

671.  .      ^ 

by  delay  or  extension  of  time;  when  taking  collateral  security  not.    Bonds,  S  678. 
rule  applied  to  bond  for  continuing  obligation  for  money  as  coDected.    Bonds, 

g682. 
not  when  procured  by  fraud  of  obligor.    Bonds,  g  688. 

not  by  collateral  security  not  suspending  remedy  by  delaying  action.    Bonds, 
gg  754,  766,  779. 
otherwise,  if  remedy  suspended  on  consideration.    Bonds,  g  755. 
not  by  delay  of  cashier  in  not  settling  teller's  daily  account.    Bonds,  §  690. 
not  by  failure  to  recall  paj  master  for  neglect.     Bonds,  §  692. 
nor  by  direction  to  postmaster  to  retain  balances  till  called  for.     Bonds,  g§  693,  758, 
postmaster-general  cannot  dispense  with  quarterly  payments.     Bonds,  g  694. 
nor  by  neglect  of  postmaster-general  to  inform  sureties  of  default.    IBonds,  g  695. 
nor  by  fauure  to  remove  defaulting  officer.    Bonds,  g  697. 
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SURETIES,  How  Sctrett  Released  or  Discharged  —  continued. 

nor  by  laches  in  asserting  claim,  when.    Bonds,  ^  ?89. 

not  by  failure  of  United  States  to  assert  claim  against  principal.    Bonds,  S  770. 

laches  not  imputed  to  United  States ;  requirement  for  periodical  settlements  di- 
rectory.   Bonds,  g§  759,  772,  780,  781,  783.  785,  789.  791,  794. 

delay  of  five  years  not  discbarge.    Bonds,  gg  757,  7  71. 
.  nor  failure  to  discharge  delinquent  ofiEicer.    Bonds,  §§  778,  792. 

must  be  contract  for  delay.    Bonds,  §§  760,  774. 

not  by  discharge  of  principal  from  custody  under  act  retaining  remedies.    Bonds, 
§§  762,  776. 

provision  that  suit  be  brought  on  default,  directory.    Bonds,  g  761. 

not  by  extension  of  tune  contemplated  when  bond  given.    Bonds,  §§  763,  776,  777* 

not  by  extension  after  breach.    Bonds,  §  778 ;  contra,  §  788. 

not  by  laches  in  prosecuting  co-surety.    Bonds,  g  782. 

by  short  suspension  of  remedy.    Bc«k1s,  g§  783-85. 

computation  of  time  under  act  making  delay  of  two  years  a  disohaige.    Bonds, 
§  *86. 

fraudulent  delay  discharges.    Bonds,  §  787. 

not  by  leave  of  absence  to  principal,  causing  default.    Bonds,  §  790. 

when  default  of  two  years  standing  discharges.    Bonds,  g  793. 

failure  to  prevent  default  after  notice  thereof  by  surety,  latter  not  discharged* 
Bonds,  g  795. 
by  release  of  principal ;  not  when  law  otherwise  provides.    Bonds,  g  698. 

conditional,  condition  must  be  performed.    Bonds,  g  699. 

release  retaining  suretv's  liability,  latter  must  consent.    Bonds,  §  700. 
application  of  payments  by  officer,  with  respect  to  two  years*  limitation  of  actions. 

Bonds,  gg  884,  850,  8ol. 
effect  of  agreement  by  insurance  agent  obligor  to  pay  commissions  to  obligee.    Bonds, 

gg  666,  876. 
by  fraud  of  obligee.    Bonds,  gg  674-878. 

by  change  of  contract;  change  of  agent  obligor's  salary  to  commission.    Bonds. 
gg  666,  677. 

not  by  alteration  by  obligor.    Bonds,  g  25. 

ec^lateral  agreement  limiting  contract  held  binding.    Bonds,  g  717* 

by  change  of  obligor  from  agent  to  purchaser.    Bonds,  g  718. 

by  contract  extending  surety's  liability.    Bonds,  g  743. 

where  new  bond  sent,  obligee  retaining  it,  waiver  of  old.    Bonds,  g  719. 
surety  released,  though  notice  by  him  not  given.     Bonds,  gg  705,  720. 

by  erasing  name  of  co-surety.    Bonds,  g^  706,  728,  724. 

material  alteration  avoids  instrument.    Bonds,  g^  726- 72S,  788. 

by  increase  of  collector's  territory.    Bonds,  g,^  707,  780. 

by  revocation  or  surrender  of  appointment  without  public  notice.    Bonds,  g  781* 

obligee  accepting  incomplete  performance.    Plonds,  g  786. 

imposition  of  further  duties  no  effect  as  to  original  duties.    Bonds,  g  740. 

not  by  requirement  to  receive  money  beyond  duties  of  office.    Bonds,  g  741* 

by  substitution  of  materials  in  building  contract.     Bonds,  g  744. 

benefit  or  damage  to  principal  immaterial.     Bonds,  g  745. 

by  erasing  name  of  obligor.    Bonds,  g  746. 

by  addition  of  name  of  co-obligor.    Bonds,  g  747. 

by  postponement  of  sale  of  abandoned  g^oods.    Bonds,  §  748. 

not  by  increase  of  principal's  commission.    Bonds,  g  750. 

not  by  changes  in  duties,  when.    Bonds,  g751. 
not  by  payment  m  line  of  duty  of  collector,     nonds,  g  687. 
not  by  obligee  taking  surrender  of  principal.     Bonds,  g  689. 
by  death  of  principal  and  obstruction  by  authorities.    Bonds,  g  688. 
by  provisions  for  release  of  surety ;  on  giving  notice,  construed.    Bonds,  gg  701,  716» 
by  performance  of  obligation ;  obligee  accepting  uncompleted  work.     Bonds,  g  786. 
are  credited  with  money  collected  on^  fa.  against  co-surety.    Bonds,  g  359. 

5.  Pleading  and  Procedure. 

common  law  of  seat  of  .government  controls.    Bonds,  g  404. 

judgment  for  more  than  demanded,  irregular.     Bonds,  §  401. 

local  procedure  prevails  in  federal  courts.     Bonds,  g  411. 

when  rule  that  set-off  must  be  presented  and  disallowed  inapplicable.    Bonds,  g  426. 

when  payment  considered  made  on  first  of  two  bonds  to  take  case  out  of  statutsit 

Bonds,  g  485. 
non-payment  need  not  be  alleged  in  declaration.    Bonds,  g  451. 
judgment  should  be  for  penalty.    Bonds,  g  480. 
mterest  on  partial  payments  by  surety  not  allowed.    Bonds,  g  499. 
joint  bond  not  declared  joint  and  several  except  on  clear  proof.     Bonds,  gg  538,  551. 
judgment  joint  in  form  merges  joint  and  several  obligation.    Bonds,  gg  5o7,  556-d60. 
when  default  not  opened  for  surety.     Bonds,  g  656. 

when  notice  to  principal  not  necessary  in  order  to  sue  sureties.    Bonds,  g  662. 
merits  of  judgment  not  inquired  into  m  set.  fa.    Bonds,  g  663. 
in  Louisiana,  principal  need  not  be  joined.    Bonds,  g  768. 
district  court  nas  jurisdiction  of  action  on  postmaster's  bond.    Bonds,  g  768. 
when  rule  that  offsets  not  presented  and  disallowed,  inapplicable.    BoimU,  g854. 
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SURETIES  —  continued. 

6.  Rights  and  Priyileqes  op  Surety. 

principiJ  may  secure  surety  against  his  liability  by  fair  means.     Bonds,  §§  475,  488. 
discharging  duty  bond,  acquires  priority  of  United  States  as  creditor.    Bonds,  ^  526,  62  7. 

extends  only  to  priori t^p*  of  payment.    Bonds,  ^  582,  585. 

no  priority  over  creditors  of  assignee  of  principal,  who  has  converted  assignor's 
funds.     Bonds,  §  534 
administrator  may  share  commission  with  his  surety.     Bonds.  §657. 
rights  of  surety  on  custom-house  bond  who  pavs  debt.    Bonds,  §  658. 
may  show  payment  of  bond,  in  set.  fa.    Bonds,  §  15. 

7.  Evidence. 

return  of  principal  not  conclusive  on  surety.    Bonds,  §§  887,  41S. 

treasury  settlements  prima  facie  proof  against  surety.     Bonds,  §  898. 

and  in  favor  of.    Bonds,  §  402.  • 

when  claims  set  off,  though  not  presented  to  treasury.    Bonds,  §§  403, 426. 

copies  of  letters  of  navy  agent  admissible ;  whether  admissions  of  principaL    Bonds 

§408. 
authority  shown  before  acts  or  declarations  admissible.    Bonds,  §  415. 
statements  of  government  officers  as  to  liability  not  conclusive,  agreed  to  by  mistake 

Bonds,  §  444. 
judgment  of  state  court  after  removal  not  binding.    Bonds,  §  445. 
settlement  by  principal  not  binding.    Bonds,  §  446. 
docket  entries  of  moneys  paid  principal  admissible.    Bonds,  §  449. 
estoppel ;  surety  signing  as  principal  is  such.     Bonds,  §§  521,  528. 
transcripts  of   account  in  war  and  navy  departments  admissible;  not  conclusive 
Bonds,  §  679. 
not  evidence  outside  of  regular  government  operations.    Bonds,  §  580. 
of  treasury  accounts,  prima  facie.    Bonds,  §  586. 
sureties  estopped  to  deny  legal  appointment  of  principal.    Bonds,  §  581. 
no  presumption  of  conversion  by  principal.     Bonds,  ^  602. 
amount  due  United  States  presumed  on  hand.    Bonds,  §  609. 

when  bond  and  contract  not  connected  by  pai*ol  to  limit  liability.    Bonds,  §§  627, 64S 
when  not  bound  by  judgment  against  principal.    Bonds,  §  661. 
burden  of  explaining  alteration  on  him  producing  instrument.    Bonds,  §  725. 
judgment  on  bonds  evidence  against  on  sci.  fa.,  but  surety  may  show  collusion,  et( 

Bonds,  §  15. 
judgment  against  principal  prima  facie  evidence  against  surety ;  latter  may  sho^ 

fraud  or  mistake.    Bonds,  §48. 

8.  CJONSTRUCTiON  OF  BoNDS.    See  Construction  and  Interpretation. 

fees  of  collector  for  inspection  and  gauzin?  are  public  moneys.     Bonds,  §§  377,  897. 
though  terms  prospective,  sureties  fiable  for  money  received  after  appointment  ar 

before  bond,  and  retained.    Bonds,  §  409. 
but  not  for  defalcations  before  bond.     Bonds,  §g  386,  412. 
liability  not  extended  by  construction.    Bonds,  §§  410,  442. 
do  not  cover  duties  imposed  by  subsequent  laws.     Bonds,  §  419. 
bond  for  faithful  execution  of  duty  covers  gross  negligence,  not  mistakes.     Bonid 
8  458. 
whether  covers  money  for  which  separate  bond  required  ?    Bonds,  §  498« 
district  of  surveyor-general  settled  by  usage.    Bonds,  §  456. 
not  retrospective,  umess  so  expressed.    Bonds,  §§  464,  465,  466, 

SURVEYOR 

of  public  lands,  must  give  bond.    Bonds,  §  491.  , 

is  a  disbursing  officer.    Bonds,  §  492.  ^ 

i 

T. 

TAXATION.    See  Municipal  Bonds,  1,  12. 

municipal,  limited  by  Illinois  constitution.    Bonds,  §  897. 

to  pay  bonds,  when  restrained,  see  Municipal  Bonds,  11. 

power  of,  exclusively  legislative ;  may  be  delegated  to  municipality.    Bonds,  §  16(M 

TAXING  POWER 

is  the  sole  foundation  of  municipal  contracts.    Bonds,  §  1168. 

>     TAX-PAYERS.  i 

assent  to  bonding,  see  Municipal  Bonds,  2.  I 

which  tax  roll  governs,  as  to  who  are.    Bonds,  §  1042.  I 

TELLER. 

of  bank,  bond  construed.    Bonds,  §§  104,  105. 

TENNESSEE. 

counties  are  corporations ;  who  are  representatives  of  counties.    Bonds,  §  1829. 

TIME. 

of  payment,  provisions  as  to.    Bonds,  §§  82S,  909,  975,  1011, 1072,  1078,  1088. 
when  parts  of  day  considered.    BondB,  §§  867,  868. 
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TOBACCJO. 
. ■»  manufacturer  must  take  notice  of  expiration  of  license ;  failure  to  renew  does  not  dis- 

^  V  charge  sureties.    Bonds,  §g  680,  680. 

TOWNS.    See  Munieipcd  Bonds,  1. 
^jpAi  '     include  townships,  when.    Bonds,  §§  824,  899,  958. 

TRADE.  . 

bond  in  restraint  of,  when  good.    Bonds,  g  50.  4 

TREASURY. 

transcripts  of  officers*  accounts  admissible  in  actions  on  bonds.    Bonds,  §g  828-884^ 
885-851,  852-876. 

TRUST  DEEp.    See  Mortgage, 

to  secure  void  bonds,  valid.    Bonds,  §  1278. 

securing  bondft,  bona  fide  holder  same  rights  as  in  bonds.    Bonds,  §  1462. 

TRUSTEE. 

notes  against  not  set  off.    Bonds,  §  40. 

U. 

UNITED  STATES.    See  Bond8,  8,  8,  15;  President. 
may- be  obligee  in  bond.     Bonds,  g  45. 
judgment  for  costs  not  rendered  against.    Bonds,  g  41  ?• 

UNITED  STATES  BONDS. 

what  not  a  payment.    Bonds,  §  1855. 

held  and  disposed  of  by  state  in  rebellion,  held  valid.     Bonds,  §  1856. 

Union  Pacinc  company  not  obliged  to  pay  interest  on  certain.    Bonds,  §  1863. 

^^  52:  «t        UNITED  STATES  COURTS,    See  Federal  Courts:  Jurisdiction. 

^-  '  have  jurisdiction  of  action  by  marshal  for  use  of  citizens  of  different  states.    Bondfl^ 

.,-  §  m. 

oi:usi.)L^        UNITED  STATES  NOTES. 

doctrines  of  negotiable  paper  apply.    Bonds,  §  1488. 

USURY. 

semi-annual  interest  at  highest  rate  legaL    Bonds,  §  928. 


conclt-v' 


r  may  '^^ 


V. 

VARIANCE.    See  Bonds,  10. 


VERDICT.    SeeSpeciaZ  Verdict. 
^fi,  B'^  court  may  direct  if  facts  undisputed.    Bonds,  §  1804. 

VESSEL.    See  Ship.  '    • 

VESTED  RIGHTS.    See  Municipal  Bonds,  1,  8. 

to  bonds,  none  till  subscription.    Bonds,  §§  1122,  1127, 1180. 

statute  for  issue  of  bonds  repealable,  if  no  vested  rights.    Bonds,  §  1181*       1 

to  interest  on  coupons.     Bonds,  g  1758. 

VILLAGE.    See  Municipal  Bonds,  1. 

VOLUNTARY  ASSIGNMENT.    See  Assignment. 

VOLUNTARY  BONDS.    See  Bonds,  14. 

VOTE. 

as  to  bonds,  see  Municipal  Bonds,  2. 

^XT  ATVKR. 

of  fraud  in  issue  of  bonds.    Bonds,  §§  1818,  1825-1H29. 
of  conditions  by  municipal  corporation.     Bonds,  §  916. 
of  guaranty  of  bonds  by  holder.     Bonds,  §  1865. 

"WARRANT.    See  County  Warrants;  Municipal  Bonds,  15. 

"WARRANTY. 

none  but  warranty  of  title  in  sale  of  bonds  implied.    Bonds,  gj^  1778,  1 774. 
^  transferer  liable  ex  ddicto  for  bad  faith,  and  warrants  genuineness  of  bonds.    Bonds, 

M^  ^1778,1774,1775. 

"WRIT  OF  ERROR. 
li'^  when  waived  by  motion  for  new  trial.    Bonds,  §  767. 
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panied by  the  money.  If  the  book  is  returned,  (of  course  at  our  expense),  within  ten  to  twenty  days, 
the  money  will  be  refunded. 

For  further  particulars  send  for  circulars  to 

THE  eiLBERT  BOOK  CO.,  of  ST.  LOUIS,  MO. 


FURTHER  PARTICULARS. 

BiBO  of  Pftgo.  5x8}  inches.  The  largest  we  can  use  for  a  super  extra  size  oc- 
tavo volume.  They  eoutain  twice  as  many  words  as  the  usual  state  report 
pages. 

Sise  of  Type,  Small  pica  and  brevier  leaded,  with  a  smaller  size  for  notes  at 
bottom  of  page.    These  are  the  sizes  usually  used  in  State  Reports. 

SIbo  of  Volmne.  We  cannot  satisflMStorily  establish  a  regular  number  of  pages 
for  each  volume,  but  must  varv  as  the  proper  place  for  a  division  presents 
itself.  The  end  of  a  letter  is  tne  most  natural  place  to  end  a  volume,  and 
will  be  adopted  whenever  possible.  Some  of  the  long  subjects  (none  of 
which  ought  to  be  divided)  will  require  600  to  1,000  pages ;  therefore  we 
must  make  the  size  to  suit  the  subjects. 

Price.  Volumes  1  and  2,  $18.00;  volumes  8  to  28  will  be  $7.00  each,  and  con- 
tain an  average  of  over  900  pages  each ;  many  of  them  1000  and  some 
over  1200  pages.  Volume  29  will  be  sold  to  subscribers  at  the  sum  neces- 
sary to  complete  the  agreed  price  of  $200  for  the  set. 

No.  of  Volumes.  This  will  be  twenty-nine  we  believe  trom  present  indica- 
tions— but  in  no  event  will  the  series,  table  of  cases  and  ind^  cost  sub- 
scribers over  $200. 

Original  Cases  included  in  our  series. 

Supreme  Court  cases  to  end  of  Otto  16 105  volumes 

Circuit  and  District  Reports,  issued  to  July  1, 1888 ..142 

Opinion  of  Attorneys-General  and  Court  of  Claims 88        '* 

Cases  from  first  12  volumes  Federal  Reporter,  and  all  other 
accessible  Law  Journals;  also  Federal  cases  originally 
printed  in  State  Reports ;  the  whole  equal  to 82 


The  whole,  equal  to  total  of  812  original  volumes 812 


it 


A  Table  of  Gases  and  Index  will  be  given  with  each  volume,  but  a  com- 
plete Index  and  Table  of  Cases  will  be  issued  at  the  end  of  the  series. 

Time  of  Issue*  This  will  not  be  faster  than  one  volume  every  4  to  6  weeks, 
unless  a  large  malority  of  our  subscribers  request  it,  in  which  case  the 
others  will  not  be  ooliged  to  take  them  faster  than  our  regular  time.  All 
the  preliminary  work  of  the  whole  series  has  now  been  done,  and  subjects 
enough  for  several  of  our  volumes  are  ready.  We  can  issue  the  wnole 
series  in  one  year  if  wished. 

Terms  of  Payment.  Ko  books  will  be  sent  out  on  credit.  Subecribers  who 
wish  to  save  express  charges  can  remit  in  advance^therwise  the  books 
will  go  by^  express,  freight  at  cost  of  subscriber,  and  cost  of  returning  the 
money  paid  by  us.  As  each  volume  is  ready,  subscribers  will  be  notified 
by  mail. 

Comparative  Cost  of  Original  Volumes  orer  our  Work. 

U.  S.  Supreme  Court  Reports,  all  of  the  original  edition,  $450;  if  with  the 
reprint  of  early  volumes  (now  going  through  press),  $150 ;  if  with  the 
Curtis  reprint,  $180  to  $150.  The  Circuit  Reports  cost  $750  to  $800,  and 
the  Distnct  Reports,  with  Attorney-General  Opinions  and  Court  of  Claims 
$200.  If  to  the  above  figures  is  added  the  cost  of  other  cases  included  by 
us,  it  will  be  seen  that  we  offer  for  $200,  cases  which  cost,  otherwise, 
$1,000  to  $1,500. 

Comparative  Cost  of  other  Beprints.  When  the  large  cost  of  editine 
our  volumes  is  taken  into  account,  they  are  the  cheapest  series  ever  offered 
to  the  profession.  Our  80,000  pages  will  cost  over  $2.00  eadi  for  the  brain 
labor. 

Maritime  Law—Patents  and  XJ.  S.  Bankrupt  Law  Cases.   The  cases 

on  these  subjects  will  be  principally  digested,  out  a  sufficient  number  will 
be  ^iven  in  mil  under  each  head  to  illustrate  the  general  prhxciples  of  the 
subject.  We  adopt  this  plan  with  these  three  subjects,  because  to  do  other- 
wise would  make  nine  or  ten  volume^  devoted  to  three  sumects,  seldom  re- 
ferred to  by  ninety-nine  lawyers  out  of  every  hundred.  Mo^  of  the  cases 
turn  on  mere  matters  of  fact  and  not  law  that  can  apply  to  other  cases. 

Cases  on  Insolvent  laws,  and  those  on  U.  S.  Bankruptcy  laws  which  dis- 
cuss general  principles,  will  be  printed  in  full  as  freely  as  those  on  other 
subjects,  but  those  that  touch  only  on  the  procedure  under  the  repealed 
statutes  will  be  digested.  Although  the  cases  in  the  Bankruptcv  Register 
have  not  been  included  in  our  wh^e  series,  yet  they  will  be  freely  ciU4  in 
our  title  of  Bankruptcy. 

The  names  of  the  final  editors  on  each  of  these  topics  will  be  a  guarantee 
that  no  valuable  case  will  fail  to  appear  in  full. 


READ  THESE  ECHOES  FROM  THE  PRESS. 


They  show  that  honest,  oonscientioua  andi  capable  aathonhlp,  producing  aoourate,  thorough  and 
exhaustive  work,  is  certain  to  be  adcnowledged  and  appreciated  m  the  ionjB^  run;  particularly  when 
presented  with  clear  type,  on  good  paper,  in  fine  binding,  and  at  an  exceedingly  low  price  consider* 
mg  the  large  sum  (abDut  $40,000),  paid  out  for  brain  labor. 


JVom  the  ''Central  Law  Journal,"  (of  St.  Louie,  Mo),,  after  examining  Vol,  1. 
[One  of  the  largest  oiroulated  Iaw  Jonmals  in  the  West.    As  a  matter  of  purchase,  no  amonnt  of  money 
could haye  bought  the  below  review  flrom  this  Journal.    Its  oft-repeated  uniavorable  criticism  of  poor  law  books 
is  so  well-known  that  great  confidence  is  placed  in  its  opinions.] 


That  the  plan  of  this  remarkable  ptiblication,  the 
first  instalment  of  which  is  before  us,  was  con- 
ceived by  one  possessing  talent  of  no  mean  order, 
is  a  fact  which  stands  out  so  boldly,  that  not  even 
the  most  obstinate  opponent  of  progressive  ideas 
in  law-book  publishing  can  deny  it.  In  iiom 
twenty-five  to  thirty  volumes,  are  to  be  gathered 
all  the  decisions  of  every  Federal  court,  from  the 
district  court  to  the  Supreme  tribunal,  in  the 
shape  in  which  they  are  the  most  serviceable  to 
the  practitioner.  By  the  method  adopted,  he  will 
not  only  have  all  the  reports  which  he  ever  can 
need,  but  in  addition,  an  element  of  no  small 
value,  a  series  of  text-books  written  by  the  ablest 
hands. 

Every  case  in  the  reports  was  first  arranged 
under  its  appropriate  title.  These  were  distributed 
among  various  assistants,  among  them  able  law 
writers.  Such  as  embodied  nothing  more  than 
the  point  decided,  and  those  merely  following  a 
prior  decision,  are  reduced  to  a  digested  form,  the 
remainder  of  the  decisions  b^ng  rejected  as  wast- 
ing unnecessary  space  and  oeing  of  no  service. 
These  are  |) laced  at  the  foot  of  the  series  of  cases 
upon  the  given  subject,  as  notes. 

All  cases  selected  to  be  printed  in  full,  also  those 
to  be  digested,  are  then  referred  to  an  expert,  and 
he  passes  upon  the  efficiency  of  the  sub-editor's 
work.    He  corrects  the  errors,  replaces  cases  di- 

tested,  if  necessarv,  or  reduces  cases  in  full  to  a 
igested  form.  He  certifies  the  results  of  his  su- 
pervision, and  we  thus  have  the  guaranty  of  able 
critics  for  the  efficiency  of  the  work.  When  a 
case  involves  two  or  more  points^  and  It  is  to  be 
published  in  full  under  one  nead,  the  other  points 
are  digested  out  and  sent  to  their  appropriate  topic, 
by  which  means  they  appear  at  length  under  one 
head  and  digested  under  another.  Thus  a  case 
may  bo  seen  in  full  or  digested  three  or  four  times. 
If  there  is  not  sufficient  in  these  minor  points  to 
warrant  printing  in  full,  the  digested  point  appears 
in  the  notes  at  the  proper  place.  Cases  entirelv  re- 
duced to  a  digest  are  known  as  star  cases.  Such 
Oases  are  those  which  are  unimportant,  and  gen- 
erally appear  to  be  decided  without  argument 


At  the  beginning  of  each  subject  or  subdivision 
of  a  large  subject,  a  summary  or  the  points  decided 
therein  IS  given  with  reference,  and  at  the  con- 
clusion, the  notes  appear  at  length.  There  are 
abundant  cross-references,  and  thus  all  difficulty 
in  investigation  is  avoided.  The  subjects  are  ar- 
ranged anisr  the  method  of  a  digest,  of  the  best 
quality,  and,  consequently,  any  title  may  be  ex- 
amined, and  almost  all  the  law  there  is  upon  the 
subject  obtained. 

There  is  one  feature  which  is  especially  worthy 
of  commendation.  Everv  paragraph  of  every  case 
is  numbered  to  the  end  or  tne  particular  subject  in 
hand,  and  at  the  beginning  of  each  paragraph'  are 
what  are  called  catch  words,  which  indicates  the 
doctrine  laid  down  therein,  and  often  contains 
the  whole  point.  When  the  series  are  to  be 
used  as  reports,  all  that  is  required  in  a  reference 
to  the  table  of  cases,  by  which  means  the  cases 
desired  are  easily  discovered.  This  table  of  cases 
is  a  perfect  model,  there  being  subdivisions,  con- 
taining the  names  of  all  vessels,  banks,  etc.  Thus, 
if  one  desires  to  find  a  case  in  which  a  bank  fig^es 
as  one  of  the  parties,  he  may  refer  to  the  special 
list  of  banks.  % 

Rvery  feature  of  the  publication  indicates  a 
strong  contrast  between  it  and  the  original  re- 
portsln  this,  that  every  means  is  adopted  for  fa- 
cilitating the  investigations  of  the  practiUoner; 
the  reporters,  on  the  other  hand,  seem  to  have  an 
instinctive  desire  to  place  the  materials  for  which 
he  is  searching  as  far  beyond  his  reach  as  possi- 
ble. 

The  work  Is  being  compiled  by  W.  G.  Myer, 
Esq.,  who  has  made  quite  a  reputation  by  his 
digests  and  indexes.  He  has  demonstrated  bv  his 
first  volume  of  fhis  series  that  a  work  involving 
the  tact  reouired  by  this,  could  have  fallen  into 
the  hands  oi  no  one  more  competent.  This  volume 
is  printed  in  large,  bold  type,  and  is  bound  in  the 
best  manner.  No  publication  will  receive  a  more 
hearty  welcome  in  our  aanetum  than  this  one.  and 
we  await  with  impatienoe  the  completion  of  this 
great  undertaking. 


From  the  Central  Law  Journal,  (March  7, 1884) ,  after  examining  Vol.  2. 

If  the  whole  work  is  accomplished  with  the  same  satisfaction  which  these  two  volumes  have  given, 
there  certainly  ought  to  be  no  doubt  in  the  milids  of  the  publishers,  as  to  the  success  of  the  project. 
It  is  true  that  the  oar  is  conservative  and  it  requires  time  to  impress  the  legal  fhitemity  with  the 
merit  of  progressive  plans.  This  with  the  crying  down  which  it  Is  receiving,  and  will  continue  to 
receive,  at  the  hands  of  those  publishers  with  whose  reports  this  series  apparently  oompetes,  renders 
the  adoption  of  the  idea  difficult,  and  will  compel  the  publishers  to  make  efforts  of  more  than  ordinary 
character.  Still,  we  think  that  in  tho  end,  the  profession  will  begin  to  perceive  tho  motits  of  tho 
work,  and  will  conclude  that  it  is  a  necessary  incident  to  eyery  well  cared  for  library. 

This  volume  completes  the  subject  of  Appeals  and  Writs  of  Error,  which  is  divided  into  twenty* 
nine  chapters,  and  treats  fully  of  Arbitration  and  Awards,  Assignment  and  Attorneys.  At  the  end  of 
this  volume  is  tho  table  of  cases  to  volumes  I  and  II,  and  the  in^ex  to  the  same  volumes,  which  is  very 
well  done  by  one  who  seems  to  be  no  novice  in  legal  literary  work.  • 

Desiring  to  convinco  ourselves  of  tbo  judiciousness  with  which  cases  have  been  reduced  to  a 
digested  form,  we  have  examined  a  number  of  them,  and  we  are  of  the  firm  opinion  that  the  whole 
meat,  of  every  case  digested,  is  contained  in  the  digest.  To  be  sure,  we  had  already  the  assurance  of 
distinguished  authors  to  that  effect,  but  all  doubts  in  our  mind  have  been  dispelled  by  this  personal 
scrunity  of  a  list  of  cases  selected  at  random.  This  series  can  therefore  be  well  substituted  for  tho 
orii]:inal  reports,  and  they  are  certainly  in  a  much  more  available  form.  We  have  no  reason  to  alter 
the  views  previously  expressed  by  as,  and  we  are  glad  that  wo  have  one  more  volume  in  oar  sanotom 
as  a  support. 


ECHOES  FROM  THE  PRESS. 


From  th€  Bo$ton  AdvertUe^,  {March  6,  1884.) 

Whose  law  book  oritic  \b  one  of  the  best  known,  and  most  highlv 
respected  reviewers  in  this  country. 


In  Mr.  Myer's  "Federal  Decisions*'  we  find  a  new 
method  of  reporting,  bat  one  no  less  comprehen- 
sive than  the  system  to  which  we  have  been  aoeus* 
tomed.  Indeed,  the  title  is  a  modest  one,  in  view 
of  the  vast  labor  represented  and  of  the  advantage 
which  it  promises,  both  for  the  bench  and  the  biur. 
It  is  intended  to  include  all  the  deci6\onB  of  the 
federal  courts,  both  those  which  have  been  publish- 
ed in  the  regular  reports  and  those  which  are  to  be 
found  in  the  various  periodicalfland  in  the  different 
state  and  territorial  reports. 

The  important  cases  are  to  be  published  in  full ; 
and  those  decisions  which  simply  affirm  or  follow 
some  leading  case,  or  which  turn  merely  upon  some 
particular  state  of  facts,  without  enunciating  anv 
real  principle  of  law,  are  to  be  only  digested. 
Where,  as  often  occurs,  a  later  case  reviews  and  af- 
firms a  series  of  previous  cases  upon  the  same  sub- 
ject matter,  sucn  later  case  is  to  be  ^ven  in  full, 
and  the  others  digested.  All  the  decisions  are  to 
be  arranged  logically,  rather  tlian  chronologically 
or  topically,  according  to  the  subjects  considered ; 
all  the  cases  being  assigned  to  the  various  heads  of 
the  law,  and  these  heads  being  divided  and  subdi- 
vided suitably,  for  convenience  of  arrangement  and 
for  reference,  in  the  same  systen^  that  is  adopted  in 
digests. 

At  the  head  of  each  division  is  given  a  summary 
of  the  points  of  law  embraced  in  that  division,  fol- 
lowed by  the  cases  in  full,  divided  into  convenient 
paragraphs,  each  of  which  is  preceded  by  a  brief 
statement  of  the  point  embraced  in  it.  At  the  end 
of  these  cases  is  a  digest  of  the  points  applicable  to 
the  particular  subdivision,  taken  both  from  those 
cases  which  are  to  appear  in  full  under  some  other 
head  or  subdivision  and  from  those  which  are 
not  to  be  given  in  fUll  in  any  part  of  the 
work.  It  is  accordingly  anticipated  that  the  work, 
when  completed,  will  give  all  that  has  been  decided 
by  the  federal  courts  on  each  topic  of  the  law,  ar- 
ranged logicallv  and  in  order,  and  mainly  stated  in 
the  very:  woros  of  the  court,  though  with  the 
matter  of  over  800  volumes  compressed  into  less 
than  thirty.  • 

The  work  is  one  of  which  the  proper  performance 
demands  unwearied  patience  and  the  hardest  and 
dreariest  labor;  but  we  doubt  very  much  if  it  is 
not  the  kind  of  work  which  must,  sooner  or  kiter, 
be  applied  to  all  of  our  reports,  if  they  are  to  be 
brougnt  into  any  manageable  compass.  Of  Amer- 
ican reports  alone  there  are  now  more  than  8,000 
volumes ;  and  the  muster-roll,  already  formidable 
to  those  who  expect  no  more  than  the  ordinary 
length  of  life,  is  increasing  by  more  than  100  vol- 
umes every  year,  to  say  nothing  of  the  constantly 
swelling  bufk  of  the  English  and  colonial  reports, 
all  founded  on  the  common  law,  and  all  available 
and  dangerous  to  the  lawyer  and  the  student.  The 
"American  Decisions "  and  "American  Reports  " 
have  been  found  serviceable  devices,  but  their  ar- 
rangement and  object  must,  in  practical  conveni- 
ence, yield  to  those  adopted  by  Mr.  Myer.  His 
method  combines  the  merits  of  a  digest  and  of  a 
volume  of  reports;  we  have  the  scope  and 
treatment  of  the  latter,  with  the  methodical 
arrangement  of  the  former. 

Many  lawyers  will  indeed  object  to  the  abridgment 
of  any  cases,  and  yet  more  strongly  to  the  limita- 
tion of  others  to  a  mere  digested  reference ;  but 
a  little  reflection  will  at  once  show  that  some 
abridgment  and  some  omission  are  indispensable, 


if  the  body  of  the  reports  Is  to  be  brought  into  any 
reasonable  compass.  After  a  principle  has  been 
affirmed  in  a  dozen  decinons.  why  should  our 
books  be  encumberod  with  a  nnndred  more  rep- 
etitions, to  be  renewed  whenever  a  persevering 
litigant  or  a  shifty  attorney  chooses  to  call  the 
principle  in  question  ?  Is  there  nothinf  so  certain 
thai  its  affirmation  is  needless  ? 

For  our  part^  we  are  inclined  rather  to  think  that 
there  has  been  in  this  volume  too  little  condensa- 
tion and  too  little  omission ;  but  the  editors  have, 
no  doubt  wisely,  preferred  to  err  rather  by  includ- 
ingtoo  much  than  too  little. 

The  real  and  vital  test  of  the  value  of  such  a 
work  as  this  Is  its  aocuracrf,  its  thoreughness  and 
its  absolute  copiousness.  These  points  can  be  fully 
determined  only  by  the  test  of  daily  use;  but  we 
have  examined  this  first  volume  with  no  little  care, 
and  have  been  unable  to  find  any  blemishes  under 
either  of  these  heads.  So  &r  as  we  can  see  from 
the  publishers*  statement  of  the  editorial  labor,  cer- 
tainly every  possible  precaution  has  been  taken 
against  error  or  omission,  each  part  of  the  work 
being  passed  through  so  many  successive  comjMtent 
han£  as,  at  any  rate,  to  mizumize  the  possibilities 
of  mistakes. 

The  work  is  certainly  constructed  upon  a  plan 
which,  though  novel,  is  of  manifest  merit ;  it  includes 
the  series  of  decisions  which,throughout  this  countiy, 
is  confessedly  more  valuable  than  any  other ;  and 
it  includes  the  contents  of  volumes,  many  of  which 
are  now  out  of  print,  and  a  complete  set  of  which 
could  scarcely  be  obtained  by  any  one. 

It  seems  to  us  that  Mr.  Myer's  work,  when  fully 
carried  out,  will  be  found  to  be  an  extraordinarily 
valuable  contribution  to  the  study  of  the  law;  and 
we  very  strongly  suspect  that  he  has  found  the  basis 
upon  which  au  our  reports  will  in  the  future  have 
to  be  reconstructed.  He  has  well  embodied  and 
carried  out  the  idea  that  was  in  the  mind  of  Mr. 
Reed,  when  he  said  in  his  ''American  Law  Studies" 
that  we  should  expect  in  fViture  series  of  reports  "a 
great  but  accurate  condensation  of  the  opinions, 
and  a  much  more  concise  statement  of  the  facts,  so 
that  only  the  cases,  thejudgments,  and  the  grounds 
of  the  latter,  will  be  given.  Such  oompreision 
will  benig^nly  aid  the  mudent  in  mastering,  and 
the  practitioner  and  author  in  consulting  and 
making  use  of,  the  reports ;  and  it  will  be  one  of 
the  ways  by  which  a  substitute  for  the  multiplying 
volumes  will  be  cheaply  furnished  to  every  law- 
office."  But  Mr.  Myer  nas  gone  further  in  the  way  of 
improvement  than  Mr.  Reed's  anticipations  extend- 
ed ;  for  he  has  added  the  great  convenience  of  a 
logical  and  systematic  arrangement  by  subiects  to 
the  merits  enumerated  by  lu.  Reed;  and  this  it  is 
which  seems  to  us  to  be  the  greatest  advantage  in 
his  treatment.  In  this  first  volume,  which  covers 
titles  under  the  letter  A,  half  through  "Appeals 
and  Writs  of  Brror,"  the  work  has  been  well  and 
wisely  done ;  only  the  right  cases  have  been  selected 
for  abridgment  and  digesting ;  and  the  publishers 
have  certainly  a  right  to  say  that,  upon  eouoh.  of  the 
subiects  here  covered,  the  lawyer  can  learn  more, 
in  less  time,  of  what  has  hieen  decided  by  the 
United  States  courts  than  by  usine  anj  other  books 
which  are  yet  available  to  tne  pr^ession. 

If,  as  we  may  well  expect,  the  remaining  vol- 
umes are  executed  with  tne  same  careful  skill  and 
thoroughness,  the  work  will  be  one  of  the  veiy 
highest  value. 


a^OTIOBI 


We  contemplated  printing  all  the  notices  of  Myer's  Federal  Decisions  at  length, 
as  on  the  first  two  pages  of  '*  Echoes,"  but  we  find  that  to  do  so  will  ,soon  make  a  large 
volume.  Frem  all  sources  come  the  same  uniform  and  unlimited  praise.  Therefore,  we 
have  concluded  to  print  only  enough  to  fully  satisfy  inquirers  of  the  merits  of  the  series. 


[Trom  the  Ohio  Zaw  Journal,  March  15.] 
»  «  «  «  « 

A  new  departure  U  undertaken  in  the  method 
of  arrangement.  The  deddons  are  gathered  under 
the  subject  upon  which  they  treat,  without  regard 
to  chronology.  This  innovation  will  receive  oni- 
verBal  indorsement  as  a  great  improvement  upon 
the  cbrono1oi;ical  arrangement  plan.  At  the  end 
of  each  series  of  cases  is  a  digest  of  points  appli- 
cable to  the  particular  sub-division  oi  the  subject. 
The  present  volume  which  oon tains  the  subjects 
from  ** Accounts  '*  to  "Appeals  and  Writs  of  Error,** 
sbowfi  great  painstaking  care  and  labor. 

The  work  is  a  great  undertaking,  but  the  name 
of  the  publipbers  is  a  sufficient  guaranty  that  it 
will  be  carried  through  to  completion  upon  the 
plan  of  its  inception.  We  pr^ict  for  it  great 
popularity. 

[From  the  Boeton  AdvertUer,  March  Iff.] 

The  second  volume  of  Myer's  Federal  Decisions 
includes  the  residue  of  the  subiects  under  the 
letter  A :  the  main  topics  treated  or  being  Appeals 
and  Writs  of  Error,  Apprentices,  Arbitration  and 
Award,  Assignment,  ana  Attomevs.  Under  each 
of  these  heads,  there  is  famished  to  the  readier  all 
that  has  been  decided  by  the  United  States  Courts, 
in  the  same  manner  and  with  the  same  detail  that 
we  lately  recapitulated  in  our  notice  of  the  first 
volume. 

The  good  Judgment  with  which  the  cases  under 
these  heads»  which  have  not  been  fully  reported, 
have  been  limited  to  a  mere  digest-reference  is 
attested  by  the  authority  of  f>uch  eminent  writers 
as  Mefu^rs.  M.  M.  Bigefow,  James  8chouler,  and 
J.  It.  High. 

The  same  high  standard  of  diligence  and  exact- 
ness  which  we  found  in  the  first  volume  character- 
izes this  continuation  of  the  work ;  and  we  consider 
it  a  matter  of  congratulation  that  we  may  soon 
expect  to  have  the  labors  of  the  Federal  Courts 
made  so  oonvenient  and  easy  ef  access. 


{From  the  Maryland  Law  Record ^  March  16.] 


We  have  received  from  the  publishers  Vol.  I 
of  this  work. 

*  «  •  *  « 

The  method  of  arrangement  Is  a  new  one.  The 
entire  series  of  decisions,  comprising  all  heads  of 
law,  are  to  be  arranged  alphabetical  ly,  according 
to  the  subject  matter.  , 

*  *  •  «  * 

All  important  cases  will  be  published  in  full, 
but  casee  which  merely  affirm  or  follow  some  lead- 
ing case,  or  those  which  are  based  upon  a  particu- 
lar state  of  facts,  and  do  not  announce  any  im« 
portant  principle  of  law,  and  in  lome  Instances 
thoee  which  turn  upon  a  well  settled  principle  of 
law,  will  n^t  be  puolished  in  ftill.  but  only  digested, 
the  extract  to  be  sufficiently  full  for  all  practical 
purposes. 

*  «  «  «  « 

We  believe  that  for  reference  and  practical  use 
the  plan  of  arrangement  is  the  best  that  has  ever 
been  adopted.  It  is  as  much  superior  in  this  re- 
spect to  the  original  reports,  as  Appleton*s  Encv- 
clopedia  in  its  present  form  is  to  wnat  it  would  oe 
were  the  works  of  each  of  its  contributors  given 
in  full  and  in  chronological  order.  The  plan  is 
carried  out  with  much  ability  and  thoroughness. 

*  •  «  «  « 

Mr.  Myer,  whose  ability  is  conceded,  will  be 
assisted  in  the  final  arrangement  of  important 
topics  bv  luch  eminent  law-writers,  as  BenJ. 
Vaughan  Abbott,  John  W.  Daniel,  J.  L.  High, 
Leonard  A.  Jones,  Jas.  Schouler  and  others. 

*  *  *  «  ft 

The  publishers  oiTer  to  send  specimen  pages  of 
the  work  on  application,  or  for  four  cents  in  stamps 
to  send  a  fifty  J)a|;e  pamphlet  giving  the  subject  of 
Bailment  in  fulC  Parties  interested  in  such  a 
work  will  do  well  to  write  to  them. 


[From  th*  LouitpiiU  Courier  Journal,  March  17, 
Hfter  cKcnUning  Vol.  I.] 

ft  *  ft  •  « 

No  work  ever  attempted  in  this  country  wilt  do 
so  much  to  produce  uniformitv  and  harmony 
between  the  different  States  and  between  them 
and  the  Federal  Courts,  It  will  result  in  or  rather 
produce  in  a  measure  a  complete  codification  of 
American  law,  as  far  as  is  possible  as  long  as  our 
dual  system  of  Government  lasts. 

ft  ft  ft  ft  * 

AH  the  cases  referring  to  any  particular  subject, 
will  be  given  in  full  in  the  treatise  on  that  subject. 
At  the  end  of  a  series  of  cases  there  will  be  a 
digest  of  points  applicable  to  the  particular  sub- 
division or  the  subject,  and  at  tiie  end  of  the  work 
there  will  be  a  final  table  of  contents  and  a  general 
index  so  arranged  as  to  enable  the  reader  to  find 
the  most  obscure  point. 
ft  ft  ft  ft 

Mr.  Myer  has  succeeded  in  getting  the  very 
ablest  law-writers  in  the  country  to  assist  him  in 
this  work  by  preparing  the  law  on  those  subjects 
to  which  their  studies  nave  been  specially  directed. 


and  upon  which  they  have  in  many  instances  al- 
ready published  worka. 
ft  ft  ft  ft  ft 

If  this  vast  and  wonderfiil  enterprise  should  be 

as  happily  executed  as  it  has  been  ably  and  wisely 

oonceivedi,  it  willprove  to  be  an  Encyclopedia  of 

American  law.    It  is  beyond  a  doubt  the  greatest 

and  most  ambitious  legal  work  ever  attempted  in 

this  country. 

ft  ft  ft  ft  ft 

It  required  a  great  mind  to  conceive  it,  and  it  will 
require  great  abili^  and  industry  to  execute  it. 
The  reputation  of  Mr.  Myer  and  of  his  able  and 
learned  assistants  is  a  guarantee  of  success  which 
every  lawyer  can  safely  trust.  The  undertaking  is 
so  vast  and  comprehensive,  yet  so  happily  planned, 
that  when  completed  it  will  be  to  ail  American 
lawyers  a  library  in  itself,  and  destined  to  affect  at 
once  in  the  most  perceptible  way  the  decisions  of 
the  State  courts. 

It  is  impossible  in  this  article  to  give  the  details 
of  the  entire  plan  of  this  ^eat  work ;  they  cover 
every  standpoint  from  which  a  case  can  be  con- 
sidered, and  from  which  the  subject  decided  in  it 
can  be  discussed. 


ECHOES  FBOM  THE  FBSSS. 


[From  John  W.  Daniel,  ftathor  of  the  beet  known  book  extuit  on  '  'NegotinUe  Paper. ' '] 

The  '*  Federal  Dediloiis''  now  bti&g  publkh«d'und«r  the  editorl*!  roperriiion  of  tlie  well-known 
aathor,  Mr.  W.  G.  Myer,  appeBi%to  me,  from  an  eznmiiM^fon  of  Yoluati  I  nad  II,  and  ef  the  pro*- 
pectui,  to  be  an  admirably  planned  work^  and  I  doubt  not  that  they  will  prore  the  most  oseftd  and 
convenient  seriefl  of  Beports  of  Federal  Oases  that  have  yet  been  offired  to  the  profession  in  com* 
pendieuB  form.  The  clear  and  oomprehen»ive  method  of  presenting  the  body  of  Federal  Law  will 
greatly  aid  the  labors  of  research,  and  put  the  adludications  of  all  the  Federal  Courts  within  reach  of 
practising  lawyers  at  a  comparatively  low  cost.  I  ^m  iatislled  that  the  work  deserves  success,  and 
cordially  recommend  it. 


[From  the  St.  Lottit  Republican,] 

*  *  *  *  * 

It  is  a  very  important  work  to  a  law  practitioner, 
and  will  constitute  a  most  valuable  law  library  in 
itself.  The  first  volume  of  the  work  has  been 
gladly  welcomed  and  warmly  commended  by 
eminent  jurists  and  the  law  Journal  editors,  who 
approve  of  its  arrangement  and  oommend  its  full- 
nees  and  accuracy. 

[Trom  the  Cincinnati  Oaxette  ] 
***** 

'  The  arrangement  will  be  by  topics  alphabetically 
arranged  as  In  a  digest,  with  suitable  cross  refer- 
ences. As  the  result,  the  working  lawyer  is  promised 
at  about  one-sixth  the  cost  of  the  original  Beports, 
ever^hing  in  them  that  can  be  of  any  value  to 
him  m  his  practice. 

It  is  a  new  undertaking,  evidently  involving  a 
^eat  outlay  in  edicorial  and  other  expense,  and 
IS  rather  venturesome  in  both  publishers  ana  edi- 
tors. It  is  largely  due  to  tne  great  cost  of  the 
original  Reports  and  the  great  difficulty,  almost 
impossibility,  of  obtaining  a  set  of  them  at  any 
price.  No  reports  are  so  valuable  to  the  lawyer 
as  these  of  the  Supreme  Court,  and  none  curry 
greater  weight  in  the  State  courts. 

*  *  *  *  « 

The  editor,  Mr.  Myer,  is  well  and  fhvorably 
known  bv  his  indexes  of  the  Supreme  Court  and 
various  State  Reports.  They  are  a  guarantee  of 
the  wise  execution  of  the  present  work.  The  list 
of  editors  engaged  to  assist  him  in  the  final  ar- 
rangement of  the  work  contains  many  names  of 
well-known  legal  writers  of  high  standing. 

*  *  *  *  * 

We  have  especially  noticed  the  treatment  of  the 
subjects,  *•  Actions"  and  **  Agency."  Careful  ex- 
amination has  satisfied  us  of  the  great  merits  of 
the  work.  It  is  worthy  of  commendation  to  our 
lawyers,  who  should,  we  think,  feel  a  sort  of  grati- 
tude for  iL 

[From  the  Boeton  Journal.} 

The  Oilbert  Book  Company  of  St  Louis  have 
undertaken  the  publication  of  a  verpr  important 
collection  and  reprint  of  Federal  Decisions,  whose 
value  and  convenience  members  of  the  legal  pro- 
fession will  be  quick  to  appreciate. 


The  intention  of  the  editors  is  to  jnibliih  all 
accessible  Federal  Decisions,  either  in  full  or  in  a 
digested  form,  whether  found  in  the  regular  series 
ox  reports  or  scattered  through  the  various  period- 
icals and  State  reports,  including  the  opimons  of 
the  Circuit  Court  of  the  District  of  Columbia,  the 
most  valuable  opinions  of  the  Territorial  Courts, 
and  the  opinions  of  general  importance  of  the 
Court  of  Claims  and  the  Attorney-General. 

*  *  •  *  * 

The  cases  are  classified  under  the  general  heads 
of  the  law,  and  these  are  divided  for  convenience 
of  arrangement  and  reference.  A  great  deal  of 
time  ana  labor  has  clearly  been  spent  upon  the 
editorial  work,  with  the  result  of  makine  a  com- 
pendium which  lawyers  will  find  invaluable  for 
reference  and  consultation. 

*  «  *  «  • 

The  first  two  volumes  cover  topics  under  the 
letter  A,  and  are  supplied  witii  thorough  indexes 
of  cases  reported  and  cited  and  principles  applied. 

[From  the  New  York  IktUf  Reffitter^  March  82.] 
A  Law  Journal. 

The  first  two  volumes  of  the  new  and  very  im- 
portant series  of  reports  cannot  fiul  to  produce  a 
very  favorable  impression  upon  the  members  of 
the  leeal  profession  throughout  the  United  States. 
Bir.  Myer  is  well  known  as  a  careful  compiler,  and 
the  list  of  those  who  are  to  assist  him  in  arranging 
the  various  subjects  comprises  the;  namea  of  those 
who  ajre  widely  known  as  legal  authors. 

ft  *  «  «  « 

The  arrangement  is  simple.  Cases  ve  assigned  to 
the  general  heads  of  the  law,  and  these  are  divided 
and  subdivided,  with  head  notes  or  table  of  oon^ 
tents  at  the  head  of  each  subject. 

*  *  *  * 

At  the  end  of  a  series  of  cases  is  a  digest  of  points 
applicable  to  the  particular  subdivision  of  the  sub- 
ject. 

The  publishers  deserve  praise  for  the  excellent 
execution  of  the  typography  of  the  work. 


From  Hon.  M.  R.  Waite,  Chief  Justice  of  U.  S.  Supreme  Court. 

On  examining  the  first  400  pages  of  Volume  I,  he  wrote.— "Thus  fiMf  Mr.  Myer  appears  to  have 
done  his  work  well,  and  that  is  good  evidence  of  his  fitness  for  the  place  in  which  ne  has  oeen  put.  He 
has  the  right  idea  as  to  what  such  a  book  should  be." 

Later  he  writes,  after  using  Vols.  I  and  II,  '*  I  am  more  than  ever  satisfied  with  the  value  of  the 
publication.  The  subject  of  Appeals  and  Writs  of  Error,  I  frequently  consult,  and  al*oays  vfith 
8atiafaetio7i" 


SCH0E8  FROM  THE  PBS8S. 


{Prom  th€  D^iljf  Anerican,  NuhvUle, 

«  «  »  « 

The  pttbtteation  \um  the  approv*!  of  t)ie  law 
jomrnali  and  ablest  law  hook  orttict  in  the  countiy. 
In  the  teriee  H  it  intended  to  include  -all  the  deoi- 
tlonfl  of  the  Federal  Oourti,  both  those  which  have 
been  published  in  the  regular  imports  and  those 
which  are  to  be  found  in  the  various  periodicalsy 
and  in  the  different  State  and  Territorial  reports. 

♦  »  «  « 

The  real  and  vital  test  of  the  value  of  such  a 
work  as  this  ia  ite  accuracj,  its  thoroughness  and 
its  absolute  copiousness.  80  fiBur  as  we  can  see 
certainly  every  possible  precaution  has  been  taken 
against  error  or  omission,  each  part  of  the  work 
being  passed  through  so  many  successive  and  com- 
petent hands  as,  at  any  rate,  to  minimize  the  poe- 
sibiUtiee  of  mistakes. 

♦  *  *  * 
The  work  is  certainly  constructed  upon  a  plan 

which,  though  novel,  is  of  manifest  merit. 

♦  «  *  * 

-  If  the  remaining  volumes  are  executed  with  the 
same  careful  skill  and  thoroughness,  the  work  will 
be  one  of  the  very  highest  value. 

[From  the  Woihington  Law  Report9r.'\ 

♦  *  »  * 
From  an  examination  made  of  volume  one,  we 

are  convinced  that  if  the  series  is  continued  with 
the  same  care  and  ability,  it  will  prove  an  almost 
invaluable  addition  to  the  law  literature  of  the 
country. 

The  Dook  is  much  more  than  a  digest;  the  deci- 
sions upon  various  subjects  are  arranged  so  that 
they  can  be  readily  examined  and  the  important 
leading  cases  are  published  in  fiill. 

♦  *  *  ♦ 

The  vast  number  of  volumes  of  reports  that  are 
being  issued  each  year-^  great  man  v  of  them  con- 
taining scarcely  a  ringle  opinion  of  value  to  the 
profession  at  laree— must,  in  the  future,  compel  a 
comnilation  similar  to  tiie  work  undertaken  by 
Mr.  Myer  in  this  book. 

[From  ih€  Legal  InteUigencer,  Philadelphia  ^ 
March  91.] 

♦  ♦  »  » 

This  projected  work,  of  which  the  first  volume 
is  now  presented,  is  an  undertaking  of  considerable 
magnitude.  The  intention  i^  to  group  under  al- 
phabetical ^eads  all  the  Federal  Decinons. 

♦  ♦  ♦  « 

The  plan  is  excellent — and  its  satisfiftctory  execu- 
tion depends  on  the  ability  and  Judgment  of  those 
to  whom  it  is  committed.  Upon  this  point  it  is 
promised  that  this  work,  subject  to  the  general 
supervision  of  Mr.  Myer,  is  and  will  be  intrusted 
to  certain  gentlemen  whose  names  are  given  in  the 
prospectus.  They  are  of  distinguish^  legal  at- 
tainments and  of  unquestioned  prominence  of  the 
Bench  and  in  legal  literature,  whose  names  are 
familiar  to  the  profession. 
»  •  «  « 

This  projected  work  promises  to  be  an  important 
professional  aid,  the  value  of  which  is  manliest. 

[From  the  Albany  (If,  T.)  Timee.} 

The  Gilbert  Book  Company  of  St.  Louis  have 
undertaken  the  publication  of  a  very  important 


collection  and  reprint  of  Federal  Dediioni,  whote 
value  and  convenience  members  of  the  le^  pro- 
fession will  be  quick  to  appreciate. 

With  Mr.  Myer  are  engaged  in  the  aditsrship 
and  the  arrangement  of  the  subjects,  Messrs.  Ben* 
JaminVau^han  Abbott.  Aobert  I).  Benedict,  Sd* 
mund  H.  Bennett,  Melville  M.  Blgelow,  Benjaoftin 
R.  Curtis,  O.  W.  McCra^y,  James  Schouler,  Wil- 
liam F.  Wharton  and  a  number  of  other  well- 
known  lawyers. 

«  «  «  « 

The  cases  are  classified  under  the  general  heads 
of  the  law,  and  these  are  divided  for  convenience 
of  arrangement  and  reference.  A:  great  deal  of 
time andlabor  has  clearly  been  spent  upon  the 
editorial  work,  with  the  result  ef  making  a  com- 
pendium which  lawyers  will  find  invaluable  for 
reference  and  consultation.  The  oontents  of  the 
one  hundred  and  five  volumes  of  Supreme  Court 
Reports,  the  one  hundred  and  forty-two  volumes 
of  Circuit  and  District  Court  Reports,  and  sixty- 
five  other  volumes  of  miscellaneous  reports  will  be 
included  in  the  work. 

[From  the  Chicago  Inter  Ocean,  March  89.] 
»  *  »  # 

The  plan  sf  the  work  is  to  combine  all  the  essen- 
tial merits  of  full  reports,  an  alphabetically  ar- 
ranged digest,  and  a  synoptical  treatise  directly 
from  the  hands  of  Federal  Judges,  covering  every 
department  of  Federal  law  completely  and  ex- 
haustively before  passing  to  any  other.  For  this 
£urpose  the  managing  Mitor  of  the  series,  Wm.  G. 
[yer,  Esq.,  is  doubtless  the  most  competent  person 
who  coula  have  been  selected,  having^  been  ad- 
mirably prepared  for  this  work  by  his  previous 
labors  in  preparing  his  well-known  index  to  the 
United  States  Supreme  Court  Reports,  and  indexes 
to  the  State  reports  of  Illinois,  Iowa,  Ohio,  Mis- 
souri and  Tennessee,  his  digest  of  Texas  reports 
and  local  works  on  pleading  and  practice. 


The  editor  makes  it  a  rule  first  to  digest  every 
case,  not  by  taking  a  scissors  and  cutting  out  fh>m 
the  opinion  such  )>ortion  of  the  Judge?  language 
as  seems  to  enunciate  some  valuable  general  prin- 
ciple of  law,  but  bv  carefully  compilmg  an  accu- 
rate statement  of  the  points  on  which  the  decision 
of  the  case  turned,  as  on  those  onlv  does  the  lan- 

Suage  of  the  court  constitute  an  audition  or  accre- 
on  to  the  body  of  legal  learning  previously  ex- 
isting. For  that  alone  is  the  decision  valuable  as 
a  report  The  general  leeal  propositions  uttered 
by  tne  court  in  arriving  at  its  conclusion  on  the 
contested  point  are  used  merely  for  illustration  or 
as  stepping  stones  hi  the  process  of  argument,  and 
are  no  part  of  the  decision  itself^  and  derive  no 
new  auviority  from  their  reiteration  in  this  con- 
nection. 


The  mode  in  which  tne  work  has  been  done  thus 
far  has  received  the  emphatic  approval  of  our  law 
journals. 
»  «  «  • 

The  theonr  upon  which  the  work  is  prosecuted  is 
excellent.  The  work  of  abridging  the  law,  or  as 
least  its  evidences,  as  the  materials  accumulate  it 
as  inevitable  and  valuable  a  i>art  of  the  evolution 
of  society  as  any  that  can  be  performed. 


BCHO£S  FROM  THE  PRESS. 


\ 


[From  the  Chicago  Law  Journal.] 

t 

«  •  « 

Already  our  State  and  Federal  report!  are  eo 
numerous  that  none  but  the  rloh  can  afford  to  bov 
them.  From  time  to  time  a  remedy  for  this  eyil 
haa  been  sugrMted,  but  until  now  no  plan  baa  been 
advocated  which  lightened  this  burden  and  at  the 
same  time  gave  to  the  profeMion  the  important 
and  necessary  casee  in  fUll. 

ft  *        •  * 

The  plan  of  this  work  is  new.    It  is  the  result 
of  mucn  careful  study  and  seems  to  be  the  best 
that  can  be  deyised. 
*  «  • 

It  will  place  in  the  hands  of  the  ]b,wjqt,  and  in 
the  compass  of  a  sinele  volume,  whatever  these 
courts  have  said  uponUie  question  he  is  examining; 
so  that,  without  rising  from  his  desk,  he  may  in- 
form himself  fully  in  that  regard. 
»  *  « 

There  is  no  reason  why  one  who  desires  to  own 
a  "working  library,''  should  not  include  this  series 
among  his  purchases.  No  where  else  ean  so  much 
good  ubw  and  so  great  a  weight  of  authority  be  had 
for  the  same  amount  of  money. 

An  examination  of  the  manner  in  which  the 
projectors  have  carried  out  this  excellent  plan, 
shows  that  thev  fully  appredated  the  magnitude 
of  the  undertaking,  and  nave  entered  upon  it  with 
the  knowledge  that  nothing  but  the  very  best  work 
will  make  it  a  financial  or  literary  snocess. 
«  *  ft 

To  the  lawyer  owning  or  having  aocess  to  the 
original  volumes,  this  work  is  an  admirable  digest ; 
ana  to  his  less  fortunate  brother  it  is  a  law  liorarv 
within  itself. 

[From  th€  SpHngfltldf  {Matt) . ,  Republican, 
March  li.] 

Qood  law  books  are  among  the  most  useAil  pub- 
lioations  of  literature.  There  is  therefore  an 
economic  reason  for  welcoming  every  good  codifi- 
cation of  law  or  digest  of  decisions.  An  impor- 
tant work  of  that  character.  Just  beginning  to 
appear,  is  "Myer*s  Federal  Decisions." 

*  ♦  ♦  » 

In  the  judgment  of  good  lawyers  the  work  is 
well  done. 

*  #  ♦  •       « 
Digests  like  this  of  Itlr.  Mver  are  great  boons  to 

young  lawyers  who  are  enabled  to  run  down  oases 
at  small  outlay  of  time  and  of  familiarity  with  the 
reports. 

[From  the  St.  Zouii  Poit'Ditpatch,] 

*  ♦  »  ft 
Competent  legal  authority  pronounces  this  book 

one  of  the  most  remarkable  aigests  ever  offered  to 
the  profession. 

*  *  *  * 
The  method  adopted  is  a  logical  one,  and  will 

put  the  matter  exactly  in  that  shape  which  the 
practitioner  needs  most. 

*  *  ft  « 
Every  one  who  has  examined  the  volumes,  and 

who  is  qualified  to  form  an  opinion,  have  nothing 
but  praise  to  bestow  upon  the  work. 

*  *  ft  ft 
In  every  detail  of  paper,  binding  and  typography 

it  is  3imply  excellent.  The  series  is  one  which  is 
absolutely  indispensable  to  the  working  lawyer. 


[^rom  the  Chicago  Law  Journal.} 
ft  «  *  * 

From  the  plan  of  the  work,  as  We  take  it  ftom 
the  advance  circular  and  prospectus,  by  the  pub- 
lisher!, and  ttom  the  anquaiified  expressions  of 
apjnobatlon  from  the  press  and  many  of  tha  most 
eminent  men  In  the  profession,  we  cannot  doubt 
that  the  series  will  be  welcomed  by  the  profession, 
as  one  of  the  most  important  of  recent  publica- 
tions. Indeed  the  names  of  the  learned  gentlemen 
who  are  announced  as  assisting  Mr,  Myer  in  edi- 
ting and  arranging  the  work,  is  a  guarantee  thai 
the  series  will  be  all  that  oomMnea  wisdom  and 
experience,  of  many  of  our  best  law  writers,  ean 

make  it. 

ft  *  «  « 

It  would  be  difficult  to  select  an  equal  number 

of  other  gentlemen. in  the  profession,  whose  known 

qualification  for  the  wprk  would  at  onoe  warrant 

the  exportation  of  so  great  a  work,  of  no  ordinary 

I  merit. 

[From  the  Virginia  Law  Journal.} 

It  is  not  too  much  to  say  that  this  is  the  meet 
ori^al  and  remarkable  venture  in  book-making 
which  has  ever  occurred  in  this  country.  The  title 
page  gives  very  little  idea  of  the  undertaking, 
which  is  nothing  less  than  the  presentation,  in 
twenty-five  to  thirtjr  volumes,  of  every  fubject  which 
has  been  litigated  in  the  federal  courts  since  their 
foundation,  by  an  arrangement  the  most  novel  and 
striking.  The  idea  of  the  work  is  undoubtedly  a 
great  oonoeption,  and  we  do  not  know  from  what 
source  it  might  more  naturally  have  been  expected 
than  fi?om  Mr.  Mver,  who  has  shown  such  a  remark- 
able talent  for  Indexes  and  Digests.  And  this  great 
conception  will  re<^uire  even  greater  labor,  skill  and 
patience  to  carry  it  out  suooessfUlly. 

A  matter  of  much  more  importance  than  the 

mechanical  arrangement^  which  must  be  studied 

to  be  understood,  is  a  guarantee  that  the  cases 

have  been  selected  with   proper  Judgment,  and 

here  appears  the  excellence  of  the  editorial  work, 
ft         '^'^  ft  ♦ 

A  novel  and  pleasing  feature  of  the  work  is  the 
arrangement  of  the  sections,  which  run  continu- 
ously through  the  general  diviaions,  regardless  of 
the  subdivisions,  and  in  the  body  of  the  opinions 
which  are  printed  in  full  are  cleverly  arranged  so 
as  to  point  out  the  exact  doctrine  or  principle  under 
consideration ;  thus  giving  that  part  of  the  text 
the  appearance  of  a^  text-book,  as  in  fact  it  is. 
The  work  may  therefore  be  fairly  said  to  have  a 
three-fold  usefhlness:  (1)  As  a  compjete  federal 
reporter,  through  the  admirably  arranged  table  of 
casee  which  accomoanies  each  volume;  (2)  Asa 
complete  federal  digest,  through  the  Index,  by 
means  of  which  any  subject  may  be  examined  and 
about  all  the  law  upon  that  subject  found  readv 
prepared ;   and  (3)  as  a  text-book,   as  indicated 

above. 

ft  ft  « 

We  shall  watch  its  proeress  to  completion  with 
great  interest,  and  snail  endeavor  to  give  each 
succeeding  volume  a  careful  examination,  and 
maybe  attempt  hereafter  a  more  minute  examina- 
tion of  the  novel  plan. 

[From  the  Olobe- Democrat ,  St.  Louit,  3/o  ] 
ft  ft  ft 

Everv  subject  that  has  been  litigated  in  the 
Federal  Oourts  is  to  be  presented  in  a  complete 
and  compact  form.  Many  men  of  a  national  repu- 
tation are  engaged  upon  this  work.  The  authori- 
ties agree  that  the  series  maybe  well  substituted 
for  the  original  reports.  Lawyers  are  likely  to 
find  these  volumes  Invaluable. 


ECHOES  FROM  THE  PRESS. 


[From  the  Denver  Law  Joumat.} 

*  «  «  « 

An  infpection  of  the  present  volume  of  922 
pftfcei  convinces  us  that  to  the  lawyer,  practicing 
in  the  Federal  Courts,  the  work  is  not  only  valu* 
able  hut  indispensable.  The  cases  are  subdivided 
under  the  c^eneral  heads  of  the  law,  giving  the 
leading  decisions  of  Federal  Courts  uf>on  the  sub- 
leot,  with  copious  notes  of  other  decisions  of  the 
Federal  Courts. 
«  «  *  » 

The  ablest  Judges  of  the  country  approve  the 
plan  of  the  work,  which  we  can  sincerely  com> 
mend  to  our  readers,  and  advise  them  to  purchaser 

[From  New  York  Dailjf  Regieter,  a  Legal  Journal.] 

A  notice  was  given  in  these  columns  on  March 
22,  of  the  first  two  volumes  of  this  new  series  of 
reports.  The  publication  has  been  so  favorablv 
received  bv  the  press  and  members  of  the  Bench 
and  bar  througnout  the.  United  States  that  its 
success  is  assured.  It  is  undoubtedly  a  work  of 
great  merit,  and  the  single  item  of  expense  which 
will  be  saved  by  purchasing  this  set  of  decisions 
will  work  very  much  in  its  favor. 

[From  the  Macon  (Oa,)  Telegraph  and  Meeeenger.} 

This  journal  winds  up  a  long  article,  thus:  *'The 
work  will  Jt>e  one  of  the  most  valuable  ever  oifered 
to  the  legal  profession. *' 

[From  the  Maryland  Law  Record.] 

»  .  *  ♦ 

The  work  is  one  of  such  great  magnitude,  in 
every  point  of  view,  that  failure  to  make  it  ac- 
ceptable to,  and  accepted  by,  the  profession,  would 
be  dismal  and  disastrous. 

Its  originators  are  astute  enough  to  see  this,  and 
hence  are  sparing  no  pains  or  expense  to  make  it, 
as  it  should  be,  pre-eminent  as  well  for  masterly 
and  skillful  execution,  as  for«boldness  of  concep- 
tion. Hence,  we  find  in  Vol.  II  the  same  careful 
selection  and  arrangement  of  matter  and  the  same 
excellence  in  the  mechanical  work  as  in  Vol.  I, 
[From  the  Maryland  Law  Record,  Baltimore^  Md.] 

They  wind  up  a  good  review  of  volume  III,  as 
follows : 

*  «  * 

Those  who  make  a  careful  examination  of  this 
volume  will  be  fully  persuaded  of  the  utility  and 
comprehensiveness  of  the  plan  on  which  this  im- 
portant Series  of  decisions  is  arranged. 

[From  the  Legal  Intelligencer ^  Philadelphia  ] 

*  *  * 

This,  the  third  volume  of  this  important  series 
of  reports,  contains  over  1100  extra  size  octavo 
pa^es.  It  covers  the  following  general  topics: 
Ballnent,  Banks,  National  Banks,  Bills  and  Notes, 
and  Board  of  Exchange,  with  numerous  subdivisions 
of  these  leading  heads.  It  presents  a  very  large 
list  of  ca^es.  as  would  Le  supposed,  under  the  above 
comprehensive  titles. 

[From  the  Boston  Advertiier,] 

On  examination  of  volume  III,  this  critic,  in  a 
long  and  favorable  article  saya : 

»  *    "  * 

The  more  we  see  of  these  volumes,  the  more 
we  are  convinced  that  Mr.  Myer,  has  hit  upon  the 
true  plan  of  remedying  the  'multiplication  of  re- 
ports which  is  becoming  so  onerous  a  burden,  and 
that  the  only  real  question  i^  as  to  the  mode  in 
which  the  plan  is  executed.  As  to  this,  we  can 
oiil}'  Sty  that  every  precaution  against  omission 
and  agftui.rt  uiinece?sHry  abri^lgment  seems  to  have 


been  taken,  and  all  the  pith  of  every  merely 
digested  case  seems  to  have  been  successfully  ex- 
tracted. If  we  could  be  sure  that  the  work  would 
be  as  oarpfully  and  as  thoroughly  done  as  it  has 
been  by  Mr.  Mver  and  his  coadjutors  in  these  three 
volumes, we  believe  that  it  would  be  a  public  bene- 
fit to  nearly  every  one  of  our  States  to  have  its  own 
reports  reduced  to  order  and  to  manageable  bulk 
by  the  same  process  of  reduction  which  has  been 
here  adopted.  It  would  be  a  mode  of  codification 
not  wholly  unlike  that  to  which  Jtutinian  owes  his 
Ikme;  and,  if  well  performed  and  made  by  public 
authority  as  fiuthontative  as  the  present  reports,  it 
would,  more  than  any  other  one  device,  simplify 
and  reduce  to  order  the  now  somewhat  conrused 
mass  of  the  law. 

[From  the  Pitteburg  Legal  Journal,} 
»  *  ft 

A  vast  amount  of  useless  rubbish  in  the  form  of 
statements  of  fkcts,  etc,  is  eliminated,  aqd  the 
lawyer  finds  just  what  he  may  need  in  a  few  sen- 
tences, with  a  reference  to  the  original  reports.    It 

EromiseS  to  be  a  usefUl  work.  . 
*  * 

[trom  the  Colorado  Law  Reporter.] 

This  last  undertaking  of  Mr.  Mver,  so  well 
known  to  the  profession  as  an  indefatigable  and 
reliable  publicist,  is  by  far  the  most  extensive,  as 
well  as  most  valuable  of  any  of  his  works.  As  an 
earnest  of  what  the  complete  work  ?nll  be,  the  two 
volumes  before  us  fUrnisn  abundant  assurance  that 
the  series  when  completed  will  be  absolutely  In- 
valuable, 
ft  ft  « 

Mr.  Myer  hai  arranged  and  classified  the  opinions 
in  the  alphabetical  order  of  the  subiects  treated, 
thus  grouping  alltherulinsra  upon  a  given  question. 
The  great  saving  of  labor  ihus  guaranteed  is  ap- 
parent in  the  statement  of  the  fact 
*  ft  ft 

An  examination  of  the  volumes  before  us  enables 
us  f\i\\^  to  indorse  the  very  favorable  opinion  of 
the  series  expressed  by  Hon.  T.  J.  Nixon,  u.  S.  Dis- 
trict Judge. 

[From  the  Central  Law  Journal,  March  8S,  1884.] 

N.  B.— This  article  is  so  long  that  we  have  not 

space  for  one-fifth  of  it. 

This  is  the  third  volume  of  the  series  whose 

merits  we  have  already  commended. 

ft  ft  ft 

The  editor  of  every  subject  of  importance  seems 
to  be  selected  with  particular  attention  to  the 
feature  of  adaptability,  and  thus  we  are  guaranteed 
that  those  subjects  are  handled  by  men  acquainted 
with  them.  The  grand  subject  o*f  Bills  and  Notes 
affords  the  opportunitv  of  satisfying  ourselves  of 
the  discriminating  ability  of  Adalbert  Hamilton, 
Esq.,  of  Chicago,  a  frequent  contributor  to  the 
CsirrRAL  Law  Jourkal,  and  other  periodicals. 
We  have  closely  scrutinized  Mr.  Hamilton's  work 
in  this  volume,  and  we  have  no  hesitation  in  sayin^: 
that  it  is  the  neatest  work  that  has  ever  caught  our 
gaze.    He  seemed  to  have  a  thorough  grasp  of  the 

subject,  and  it  does  him  credit 

ft  ft  * 

As  the  series  grows  in  size  our  opinion  of  its 
value  strengthens.  We  look  with  pleasure  upon 
each  volume  on  it^  appearance,  ana  no  one  will 
hail  the  completion  of  the  great  undertaking  with 
more  real  satisfaction  thaa  we  do.  We  feel  that 
it  is  going  to  be  a  boon  to  the  profession,  and  if 
thev  do  not  take  hold  of  it,  we  feel  that  they  will 
be  thereby  deprivina:  themselves  of  a  vade  meeum 
of  incalculable  value. 


EXTRACTS  FROM  LrETTBRS 


WSITTEN  BY 


EMINEKT  AND  WEUrKNOWN  JURISTS. 

[All  t]ic«e  letters  and  numy  ottaen,  printed  ia  ftdl,  will  be  salt  by  nail  on  i^pUontion.] 


Thus  far  Mr.  Myer  appears  to  faaTe  done  his  work 
well,  and  that  is  good  evidence  of  his  fitness  for  the 
place  in  which  he  has  been  put.  He  baa  the  ri^t 
idea  as  to  what  sach  a  book  should  be.— Af.  IL  Watie, 
Chief  Justice  o/  United  StaUe  Supreme  Oourt, 

The  plan  seems  to  be  executed  with  ability,  and 
I  cannot  but  think  will  become  popular  through 
its  proved  utility.— ;$<an^y  Maihewe  of  the  V,  S 
Supreme  Courts  t 

In  Mr.  Hyer's  Index  of  the  U.  8.  Supreme  Cour 
reports  we  have  a  guaranty  of  good  work  in  the 

f  reposed  publication.  That  Index  is  the  fl^t  book 
turn  to  when  I  want  to  find  anything  m  our  re- 
ports.—-Joseph  P,  Bradley^  of  the  iL  S*  Supreme 
Court. 

Permit  me  to  say  that  I  concur  in  what  the  Chief 
Justice  and  Mr.  Justice  Bradley  say  of  your  editor. 
I  have  from  the  first  used  his  "  Index/'  both  that 
of  the  Supreme  Court  and  Tennessee  Reports,  and 
invariably  use  them  to  begin  an  investigation.  I 
have  a  very  high  opinion  of  his  qualifications  for 
the  work  in  which  ne  is  engaged,  and  think  the 
profession  can  rely  on  him. — E.  8,  Hammond^ 
Judge  of  U.  S,  District  Courtt  Memphis^  Teniu 

1  take  pleasure  in  saving  that  Mr.  Myer  is  wel 
fitted  by-  learning,  scholarship,  industry  and  pro' 
found  knowledge  of  the  law,  to  prepare  and  take 
charge  of  such  a  work.  Tour  work  meets  my  un- 
qualified approval.— £.  S,  Orton,  Wis.  Supreme 
Qmri. 

The  pages  of  the  work  now  before  me  impress  me 
with  the  belief  that  the  editor  has  mastered  his 
plan,  has  given  his  work  scrupulous  care,  and  has 
Drought  to  his  task  keen  powers  of  discrimination 
and  analysis.  The  notes  are  well  selected,  concisely 
worded,  and  Judiciously  arranged.  In  every  way 
the  work  seems  a  ffood  one,  and  to  be  in  capaole  and 
worthy  hands.— ^yroM  K,  Elliotf  Judge  Supreme 
Oourt  of  Indiana. 

All  things  considered,  it  seems  to  me  that  your 
work  executed  with  such  fidelity  as  to  gain  a  repu- 
tation for  reliability, .will  be  more  serviceable  to  the 
general  practitioner  than  would  be  the  original  vol- 
umes, which  you  will  arrange  and  condense. — 
Jamee  B.  BUlck^  Commieeioner  Sup.  Court  of  Inr 
diana. 

The  work  submitted  has  been  well  done,  and  the 
reputation  of  Mr.  Myer  as  an  able  and  careful 
editor,  gives  promise  that  tne  series  will  be  well 
and  carefully  edited  and  arranged. — O,  M.  SaHn, 
Judge  United  States  District  Courtt  Nevada. 

There  can  be  no  doubt  of  the  excellence  of  your 

Slan«  I  have  been  much  aided  by  Mr.  Myer's  In- 
exes,  to  which  I  frequentlv  refer;  and  from  what 
I  have  seen  of  his  work,  I  oelieve  him  to  be  un- 
commonly capable  and  painstaking. — R.  A.  Bake^ 
well.  Associate  Judge  St.  Louis  Court  of  Appeals* 

The  index  nart  of  your  plan  is  admirable,  and  in 
the  hands  of  Mr.  Myer,  with  whose  work  in  this  di- 
rection I  am  entirely  familiar  from  constant  use. 
I  can  sav  that  the  work  cannot  be  done  better.— 
J.  D,  J^estcottt  of  Sup,  Court  of  Florida. 


I  had  an  Impression  when  I  began  the  examina 
tion  of  your  plan  I  should  have  several  suggestion 
to  make.  But  a  further  examination  has  showu 
that  each  one  of  them  has  been  anticipated.  If  the 
work  is  carried  out  as  promised  by  the  specimen 
pages,  it  will  certainly  be  a  great  thing  aooomplish* 
ed  for  the  profession.  A  better  work  even  than  the 
original  publications.— CAos.  Danforth,  of  Supreme 
Courts  Maine. 

The  entire  arrangement  of  the  work  is  admiiable. 
Where  I  discovered  matters  in  which  improvements 
might,  as  I  supposed,  be  madeyon  ftiller  reflection 
I  always  fonna  that  the  deficiency  was  imaginary 
-^hat  the  supposed  want  was  provided  for  under 
the  exhaustive  plan  for  the  execution  of  the  work. 
^Rich^d  S,  Walker,  of  Texas^  Presidmg  Judge  of 
Commission  of  Appealt  Court. 

It  embodies  so  many  attractive  features^  that  one 
cannot  help  wondering  how  it  happens  that  no 
publisher  has  heretofore  undertaken  tne  same  thin^. 
— Edward  Lewis,  Presiding  'Justice  of  the  St.  Louu 
Court  of  Appeals. 

The  *'  new  departure  "  is  so  good  that  'tis  strange 
it  has  not  been  adopted  heretomre.— IT.  H.  Seevers, 
Chief  Justice  Sup.  Court  of  Iowa. 

I  have  given  the  scheme  some  thought,  and  the 
more  I  renect  upon  it,  the  higher  is  my  opinion  of 
iU  utility.— JoAn  B.  F.  Qravee,  Chief  Justice  Sup- 
Oourt  of  Michigan.  « 

Tour  general  idea  is  a  good  one. —  7.  M. 
Cooley,  Associate  JusHoe  of  Michigan  Supreme 
Court ;  also  author  of  seeeral  well  known  law  oooks, 

1  think  it  is  safe  to  speftk  with  unoualified  com- 
mendation concerning  the  fidelity  and  thoroughness 
of  the  work  done.-^ai?i««  V.  Oampbellf  of  the 
Michigan  Sup.  CaurL 

I  regard  the  plan  as  very  convenient,  as  in  a  few 
volumes  all  of  the  decisions  of  the  Fedwal  Courts 
will  be  presented  in  a  compact  and  an  accessible 
form. — Pinkneg  H.  Walker,  Ch.  Justice  Sup.  Court 
of  Illinois, 

This  much  may  be  said  without  any  hesitation: 
If  the  remaining  portion  shall  be.  edited  with  the 
same  learning  and  ability  as  the  article  on  **  Bail- 
ment," the  work,  when  completed,  cannot  fitil  to  be 
of  the  highest  importance  to  the  bench  and  the  bar. 
— John  M.  Scott,  on  the  IlUnois  Sup.  Court  Bench. 

A.  C.  Snyder,  of  W.  Va.  Sup.  Ct  agrees  with 
the  opinion  expressed  above. 

After  a  very  careful  consideration  of  the  gene/a! 
plan  of  your  rorthooming  work  entitled  "  Federal 
Decisions,"  I  have  no  hesitan^  in  saying  it  has  my 
hearty  approval.— JoAn  JET.  Mulkey,  of  Sup.  Court 
of  Illinois, 

The  plan  of  the  work,  as  given,  is,  In  my  Judg- 
ment, correct.-^  T^otTios  J,  Freeman,  one  of  the 
Judges  of  the  Tenn.  State  Sup,  Court, 

If  the  plan  be  faithfully  executed,  the  work  can- 
not be  otherwise  than  valuable.— TT.  F,  Cooper,  of 
Sup.  Ct.  of  Tennessee. 
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I  am  maeh  pleaaod  with  your  plan  of  pladng  all 
oaMi  relating  to  the  lame  topic  und^ir  one  general 
head,  and  then  arranging  the  subjects  treated  under 
iheee diiferentheadsTn alphabetical  ordet.*  W,  E, 
Siblmck,  of  Sup,  Court  of  Indiana, 

The  plan  is  entirely  new  to  me»  bnt  it  leems  to  be 
complete  in  all  respects.— J.  P.  Kidder^  of  Sup, 
Court  of  Dakota. 

Completed  in  the  fiiithful  manner,  of  which  this 
chapter  is  the  earnest,  I  think  yoor  work  will  be  of 
great  yalue,  and  that  it  will  command  a  large  sale. 
— G.  W,  Stone,  (^  Sup.  Court  of  Alabama. 

I  think  your  plan  fbr  the  work  is  a  very  good  one, 
and  at  the  present  I  am  not  able  to  suggest  any 
better  one.— -i>.  M.  Valmtmet  of  Sup.  Court  of 
KansaB, 

I  carefully  examined  the  cases  of  Casey  v.  Cav- 
mroc,  Talty  v.  FrtedmaarCs  Savma9  and  Trust  Comr 
panv,  and  also  ef  Hayward  ▼.  ifational  Bank,  as 
well  as  Myers  7.  lyMssa,  and  Westphal  ▼.  LtuLloufj 
that  I  might  satisfy  my  mind  on  tne  accuracy  and 
reliability  of  the  manner  and  style  of  arrangement 
and  expression,  and  I  am  so  much  pleased  with  it 
that  I  acknowledge  the  instruction  I  received  by 
the  examination  of  the  opinions  on  the  plan  sug- 

Ssted. — Wm,  Archer  Coeke,  Judge  Circuit  Court, 
ate  of  Florida,  Es>Attorney'Q€neral, 

The  plan  is  an  excellent  one,  and  i  am  sure  the 
work  will  be  of  great  value  to  the  judges  of  the 
Federal  and  State  courts  as  well  as  to  the  lawyers 
who  practice  in  either  courts. — Aleck  Boarman, 
Judge  U,  S.  District  Court,  Skreveport,  La, 

The  work  seems  to  be  thoroughly  done,  and 
presents,  in  a  convenient  and  satisnictory  manner, 
all  the  principles  dedded  in  the  opinions  of  the 
oases  reportea.  John  P.  White,  one  of  the  Judges 
of  the  (jouri  oj  Appeals,  Texas. 

The  plan  is  a  happy  one,  and  if  faithfully  exe- 
cuted, the  reports  will  be  a  valuable  accession  to 
the  library  of  the  judge  and  active  practitioner. — 
jR.  R.  Nelson,  Jwdgs  United  States  District  Court, 
St,  Paul.  Minn, 

Your  plan  is  worthy  of  all  commendation,  and  if 
oairied  out  with  the  excellent  Judgment  which  the 
pages  sent  indicate,  the  completed  work  will  result 
In  much  labor  saving  both  to  the  bench  and  the 
bar.— n/oA»  T.  Nixon,  Judge  United  States  District 
Courts  Trenton,  N.  J. 

The  plan  ofthe  publication  is  most  satisfactory, 
and  its  execution,  so  far  as  it  has  proceeded  and 
fore  shadowed  by  the  specimen  pages,  give  excel- 
lent promise.—/).  Af.  Key,  U.  S.  District  Judge. 

I  am  satisfled  that  when  your  work  comes  before 
the  legal  public,  it  will  be  highly  approved — Joseph 
P.  Comegys,  Delaware,  Chief  Justice  Sup.  Court. 

After  careAil  examination  of  the  proof-sheets 
sent  to  me,  I  freely  say  that  I  am  pleased  with  the 

Slan  and  arranprementof  thework. — H.  E,  Prickett 
up.  Court  of  Idaho, 

Tour  plan  of  furnishing  in  a  series  of  volumes  all 
important  decisions  arranged  under  appropriate 
heads  i^  excellent,  and  Judging  from  the  advance 
sheets  seiit  me,  I  am  satisfied  that  it  is  being  faith- 
fully and  ablv  executed. — Geo.  W,  McCrary,  of 
U,  &.  CouH,  kighth  Ci^-euU.  m 

Tour  scheme  is  Immense.  If  the  execution  rises 
to  the  level  of  the  plan,  you  will  be  the  benefactors 
of  the  bar.— Davia  J.  Brewer^  of  Kansas  Supreme 
'^nurt. 


I  do  not  hesitate  tosavthat  if  you  can  aooompliah 
what  you  have  undertaken,  you  will  have  rendered 
the  profession  a  great  service.— £  B,  Tkmsr, 
Judge  U.  S.  District  Courts  Austin,  Texas. 

On  the  whole,  it  seems  an  answer  to  the  reitera- 
ted query,  "What  shall  we  do  with  our  reports?" 
— Amassa  Cobb,  of  Sup.  Court  of  Nebraska, 

I  am  much  pleased  with  the  plan  adopted.— s/osf 
Parker,  of  Sup.  Court  of  New  Jersey. 

The  ease  and  rapidity  with  which  the  respective 
subjects  can  be  examined  will  render  the  work  of 
inestimable  value  to  lawyers.— -12.  ^.  Taft,of  Sup. 
Court  of  Vermont. 

If  the  work  is  carefUlly  executed,  it  seems  to  me 
that  it  would  certainly  De  both  useful  and  con* 
venient.— JoAn  M.  Berry,  of  Sup.  Court  of  jtftn- 
nesota. 

1  have  received  and  carefUlly  examined  specimen 
copy  of  the  ''Federal  Dedsions,"  and  am  much 
pleased  with  the  arrangement  of  the  work — R,  A. 
JBRll,  Jtidge  U,  S.  Diet.  Court  for  Mississippi. 

Your  enterprise  seems  to  me  to  be  a  most  com- 
mendable one.  The  plan  itself  is  a  good  one,  and 
will  I  think,  meet  with  general  h,yoit.'^Addison 
Brown,  U.  S.  Disi.  Judge, 

Your  plan  if  carried  out  as  contemplated,  will 
commend  itself  at  once  to  the  profession.— 1>.  H. 
Pinney,  of  Sup,  Court  of  Arizona. 

I  have  given  your  "Federal  Decisions"  a  care- 
flil  examination,  and  the  result  is,  in  my  opinion, 
the  plan  and  work  proposed  cannot  fail  to  receive 
the  cordial  approval  01  the  courts — both  State  and 
Federal — ana  also  ofthe  professional  generally.— 
Alex,  M,  Speer,  formerly  of  Sup.  0»urt  of  Oeorgia, 

I  have  carefully  examined  the  prospectus  and 
advanced  sheets  of  vour  proposed  **Federal 
Decisions,"  and  cordialfy  approve  of  the  plan  in  all 
its  characteristics  aud  leading  features.  You  have 
Rurmounted  the  difficulties  admirably.— Ban;. 
Vaughan  Abbott,  Esq,,  Author, 

I  have  taken  the  trouble  to  see  the  lawyers  ct 
this  Bar,  and  had  most  of  them  to  see  your  work 
on  Bailment.  All  are  very  much  pleased  with  it, 
none  offering  any  objections,  and  most  of  them  ex* 
pressing  a  decidedly  fkvorable  opinion.— 0.  B. 
Freeman,  Esq,,  Trenton,  Tenn, 

The  more  I  have  studied  it,  the  more  favorably 
I  am  impressei^  with  the  plan  and  execution  of  the 
work. — E.  W,  Paitison,  of  St.  Louis,  Author  of 
the  Missouri  Digest. 

80  far  from  condemning  the  plan  of  condensing 
decisions  in  some  cases  to  a  digested  form  is  con- 
cerned, if  the  work  is  done  with  the  ability  and 
fidelity  evincecl  in  the  treatment  ot  the  subject  of 
Bailment.  I  regard  it  as  one  ofthe  excellencies  of 
tne  work, -^Samuel  L,  Tate,  Probate  Judge,  Grand 
Haven,  Mieh. 

I  think  th^  number  of  subscribers  who  will  fee) 
that  the  cutting  out  of  the  surplus  matter  has  been 
a  positive  advantage,  will  be  more  than  equal  to 
the  number  who  will  feel  that  a  sacrifice  has  been 
made  for  economy's  sake ;  especially  when  the  im- 
proved arrangement  of  subjects,  methods  of  catch- 
ing at  once  the  particular  thing  wanted,  etc.,  etc., 
are  considered. — H.  M.  Wiltse,  Attorney  for  CU^; 
of  Chattanooga,  Tenn.  * 
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The  aim  in  this  work  is  to  publish  the  decisions  of  the  Federal  Courts  under 
a  method  of  arrangement  not  hitherto  attempted.  The  works  on  leading 
oases  are  quite  numerous,  but  no  attempt  has  been  made  to  arrange  alphabet- 
ically, according  to  the  subject  matter,  an  entire  series  of  decisions,  comprising 
all  heads  of  the  law.  The  plan  here  proposed  has  been  developed  by  years  of 
patient  investigation  and  experiment,  and  has  already  met  with  the  approval  of 
judges  and  leading  members  of  the  bar  in  every  state  of  the  Union.  The  ob- 
ject is  to  present  the  federal  decisions  in  such  a  shape  that  they  may  be  easily 
consulted — to  present  under  any  given  subject  all  the  important  cases  in  fuU 
appropriate  to  such  subject,  and  a  complete  digest  of  points  in  cases  assigned  in 
full  to  other  heads.  By  this  means  we  are  enabled  to  present  in  a  complete 
and  compact  form  every  subject  that  has  been  litigated  in  the  federal  courts. 

The  intention  is  to  publish  all  accessible  federal  decisions,  either  in  full  or  in 
a  digested  form,  whether  found  in  the  regular  series  of  reports  or  scattered 
through  the  various  periodicals  and  state  reports,  including  the  opinions  of  the 
Circuit  Court  of  the  District  of  Columbia,  the  most  valuable  opinions  of  the 
Territorial  Courts,  and  the  opinions  of  general  importance  of  the  Court  of 
Claims  and  the  Attorneys-OeneraL  The  opinions  of  the  Supreme  Court  are 
made  the  basis  of  the  work,  to  be  followed  by  those  of  the  Circuit  and  District 
Courts,  according  to  their  value.  All  important  cases  will  be  published  in  full,  (a) 
but  cases  which  merely  affirm  or  follow  some  leading  case,  or  those  which 
are  based  upon  a  particular  state  of  facts  and  do  not  announce  any  important 
principle  of  law,  and  in  some  instance  those  which  turn  upon  a  well  settled 
principle  of  law,  will  not  be  published  in  full,  but  only  digested,  the  extract  to 
be  sufficiently  full  for  all  practical  purposes.  Where  a  series  of  cases,  all  cov- 
ering the  same  ground  and  addressed  to  the  same  subject  matter,  are  reviewed 
and  affirmed  in  a  later  case,  usually  the  last  case  will  be  given  in  full,  and  the 
others  will  be  digested,  {b)    Whenever  there  is  a  well  grounded  doubt  whether 

(a)  There  are  a  few  subjects,  such  asSlaveiy,  Bankruptcy  and  Embargo  Laws,  under  which, 
for  obTiouB  reasons,  only  a  few  cases,  comparatiTely,  will  be  printed  in  full.  The  old  Em- 
bargo Laws  and  the  questions  connected  with  a  state  of  slavery  are  obsolete,  and,  consequently, 
the  cases  on  those  subjects  will  be  digested.  The  Bankrupt  Laws  are  repealed,  but  as  new 
laws  are  likely  to  be  enacted  from  time  to  time,  a  sufficient  number  of  cases  will  be  printed 
hi  full  to  illustrate  the  general  principles  of  the  subject.  There  are  other  subjects,  such  as 
Maritime  Law,  Patents,  Practice,  Revenue,  Prize  of  War,  etc.,  from  which  a  great  many 
cases  will  be  rejected,  owing  to  the  fact  that  there  are  a  great  number  that  are  merely  fact 
cases,  or  are  confined  to  a  statement  of  the  same  general  principle.  The  remark  here  mad* 
is  true  of  the  subject  of  Appeals  and  Writs  of  Error,  published  in  this  volume,  and  will  apply 
also  to  Courts. 

(b)  For  an  illustration  of  this  point  see  Crowell  v,  Randell,  p.  600,  where  Mb.  Jubtigb 
Stort  reviews  and  reaffirms  a  long  line  of  decisions  touching  the  appellate  jurisdiction  of  the 
supreme  court  under  the  twenty-fifth  section  of  the  judiciary  act.  It  thus  frequently  happens 
that  a  line  of  decisions,  all  addressed  to  the  same  point,  are  rounded  out  and  the  question  set 
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a  digest  of  a  case  will  be  suflScient,  the  case  will  be  given  in  full.  It  is  not  in- 
tended, however,  to  publish  in  full  the  opinions  of  the  Court  of  Claims,  nor 
those  found  in  the  state  reports  and  law  periodicals,  except  those  that  are  of 
more  than  ordinary  value. 

The  opinions  given  in  full  under  any  subject  are  those  which  are  devoted, 
either  wholly  or  principally,  to  that  particular  subject.  Many  of  the  decisions 
comprise  other  points  of  law  not  appropriate  to  the  general  subject,  but  usually 
each  decision  is  confined  to  a  single,. distinct  subject  matter  by  which  it  may  be 
classified,  the  other  points  arising  incidentally.  It  may  be  a  surprise  to  many 
that  a  series  of  decisions  can  be  thus  classified ;  but  an  examination  of  the 
cases  shows  that  if  a  decision  is  on  the  merits  it  is  usually  confined  to  one  gen- 
eral head  of  the  law,  the  points  arising  incidentally  being  such  as  relate  to 
matters  of  practice ;  or  if  the  case  is  decided  on  a  point  of  practice  or  proced- 
ure, the  question  on  the  merits,  as  a  general  rule,  is  not  considered.  This  fact 
makes  it  possible  to  classify  the  cases  easily  and  accurately,  {o) 

The  arrangement  is  very  simple,  and  can  be  understood  by  a  very  little  at- 
tention to  details : — 

(1)  The  cases  are  assigned  to  the  various  general  heads  of  the  law,  and  these 
are  divided  and  subdivided,  for  convenience  of  arrangement  and  reference, 
with  head-notes  or  table  of  contents  at  the  head  of  each  subject,  the  same  as 
an  ordinary  digest,  {d) 

(2)  For  the  sake  of  condensation,  by  avoidin'g  the  extensive  duplicating  of 
the  various  points,  the  cases  are  assigned  to  as  few  general  heads  as  possible,  (e) 

(3)  At  the  head  of  each  division  of  a  subject  wiU  be  found  a  digest  or  sum- 
mary of  the  points  of  law  in  the  cases  assigned  to  such  division.  This  Sum- 
KABT  is  confined  exclusively  to  the  statement  of  the  points  of  law  applicable 
to  the  particular  division  under  which  the  case  is  published,  other  poin^  of 
law  in  the  case,  if  any,  being  transferred  to  other  subjects,  or  to  other  subdi- 
visions of  the  same  subject.  {/) 

at  rest  by  a  faU  and  ezhaustiye  decision.  This  latter  decision  is  given  the  preference,  be- 
oaose  it  purports  to  give  aU  the  reasons  for  the  rule  announced,  and  is  manifestly  intended  to 
be  finaL  A  case  is  not  always  rejected,  however,  because  another  case  covering  the  same 
ground  is  given  in  fuU.  See,  for  example,  page  698  et  aeq.,  where  a  number  of  cases  are  given 
in  fuU  to  show  what  is  necessary  to  bring  a  case  fh>m  a  state  court  within  the  terms  of  section 
85  of  the  judiciary  act 

(o)  See  page  18,  Wiggins  v.  Burkham.  The  question  litigated  in  this  case  has  reference 
solely  to  an  account  rendered.  Other  points  arise  incidentally,  and  will  be  found  digested  in 
the  complete  work  under  their  appropriate  heads.  The  cases  are  very  rare  in  which  it  is  diffi- 
cult to  determine  to  what  head  an  opinion  ought  to  be  assigned. 

(d)  See  the  head-notes  to  Actions  and  Agency  on  pages  29  and  182. 

(e)  See,  for  example,  the  subjects  of  Actions  and  Agency.  Under  the  former  head  wiU  be 
found  cases  on  cause  of  action,  forms  of  actions,  the  various  common  law  actions,  the  gen- 
eral principles  of  actions  in  rem^  etc ;  while  the  latter  head  comprises  cases  on  the  general 
doctrine  of  Agency ,  Powers  of  Attorney  and  Factors  and  Brokers.  This  plan  is  carried  out 
In  the  subject  of  Appeals  and  Writs  of  Error,  and  wiU  be  foUowed  in  such  subjects  as  Car- 
riers, Constitution  and  Laws.  Courts,  Practice,  Pleading,  etc. 

(/)  See,  for  example,  section  748  on  page  672.  The  references  at  the  end  of  the  section 
show  that  the  case  is  published  in  f  uU  under  some  other  subdivision  of  the  subject.  On  turn- 
ing to  the  case  (§§  1176-1179),  we  find  it  published  under  the  head  Rights  Claimed  under  an 
Act  of  Congress,  and  the  points  in  the  case  appropriate  to  that  head  are  digested  and  placed 
in  the  Suiocabt  ;  while  the  point  in  the  case  on  the  breach  of  a  marshal's  bond  wiU  ba 
found  in  the  complete  work  under  Bonds.  See,  also,  §  24,  page  407;  g  48,  page  406;  §  51» 
page  409. 
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(4)  Next  in  order  are  the  cases  in  full,  arranged,  generally,  according  to  the 
<«der  of  the  sections  of  the  Suiuabt.  Where  the  court  states  the  facts  of  the 
case,  it  is  so  indicated  by  the  use  of  the  words  Statsioent  ov  Faoib  at  the  be- 
ginning of  the  opinion.  Where  it  is  necessary  to  state  the  &rCts  apart  from 
the  opinion,  the  statement  is  made  as  brief  as  possible^  and  is  confined  to  the 
&cts  necessary  to  enable  the  reader  to  understand  the  points  decided,  {g) 
The  cases  are  also  divided  iiito  convenient  paragraphs,  with  a  brief  state- 
ment at  the  beginning  of  each  paragraph  of  the  point  of  law  discussed  or 
decided.  Bef  erence  is  here  had  to  the  itcUio  sections  scattered  through  the 
opinion.  These  take  the  place  of  the  syllabus  usually  placed  at  the  head  of 
the  opinion,  and,  besides  bringing  out  every  point  of  law  actually  decided,  in 
some  instances  call  attention  to  a  review  of  authorities,  as  well  as  various 
points  of  law  which  would  ordinarily  be  classed  as  dicta,  (h) 

(5)  At  the  end  of  a  series  of  cases  is  a  digest  of  points  applicable  to  the  par- 
ticular subdivision  of  the  subject.  This  digest  matter  is  obtained  from  four 
sources :  1st.  Cases  assigned  originally  to  the  general  bead,  but  digested  and 
thrown  out  in  .the  final  arrangement,  not  to  appear  in  full  in  any  part  of ^  the 
work,  (i)  2d.  Points  taken  from  cases  which  will  appear  in  full  under  some 
other  division  of  the  same  subject.  (J)  Sd.  Points  taken  from  cases  which  are 
assigned  to  some  other  general  head,  {k)  4th.  A  digest  of  cases  from  state  re- 
ports, law  periodicals,  and  the  opinions  of  the  Court  of  Claims  and  the  Attorneys- 
general.  (Q 

Cases  that  will  not  appear  in  full  in  any  part  of  the  work  are  denoted  by  a 
«tor  following  the  name  of  the  case,  thus,  Dob  v.  Bos.*  The  tables  of  cases 
and  indexes  will  also  contain  a  similar  designation  of  rejected  cases,  so  that  in 
consulting  either  the  reader  will  readily  see  whether  he  is  referred  to  a  case  in 
full  or  only  a  digest. 

The  italio  matter  at  the  head  of  the  Summabt  takes  the  place  of  the  side- 
heads,  or  catch-words,  usually  prefixed  to  the  sections,  and  is  intended  as  an 
index  to  the  contents  of  the  Summary.  At  the  end  of  each  section  of  the  Suh- 
UARY  the  name  of  the  case  of  which  the  section  is  a  digest  is  given,  followed 
by  the  numbers  of  the  sections  into  which  the  case  is  divided,  so  that  after  the 
reader  has  read  the  section  of  the  Summajry,  and  found  that  it  is  what  he 
wants,  he  can  at  once  turn  to  the  case  in  full. 

(g)  See  the  case  on  page  18,  where  the  court  states  the  facts ;  on  page  82  a  brief  statement  is 
prefixed  to  the  opinion,  while  in  some  cases  the  statement  of  facts  is  found  in  the  body  of  the 
opinion,  as  on  page  061. 

(h)  The  case  of  Williamson  v,  Ringgold,  on  page  88,  wiU  fairly  illustrate  the  plan.  There 
is  reaUy  but  one  point  in  the  case,  which  is  stated  in  the  Summabt,  while  the  review  of  au- 
thorities and  valuable  points  made  by  the  court  by  way  of  argument  are  indicated  in  the 
Ualic  sections. 

(t)  See  the  star  case  in  section  17,  page  21 ;  also  the  foot-notes  on  pages  452  and  479. 

(J)  See  sections  80,  81,  88,  748  and  749,  and  the  references  to  the  cases  in  full 

(k)  This  wiU  be  iUxistrated  by  any  of  the  cases  to  which  no  star  is  annexed  in  sections  10  to 
19,  on  page  21.  These  cases  are  assigned  to  other  heads,  and  may  or  may  not  appear  in  full 
under  those  heads.  If  any  of  them  are  only  digested  when  they  are  reached  in  their  order, 
the  fact  will  be  Indicated  by  a  star,  and  the  table  of  cases  wiU  also  show  that  they  are  not 
published  in  f  ulL 

(Z)  These  cases  wiU  be  denoted  by  a  star  following  the  name  of  the  case.  There  are  also 
divisions  of  a  subject  under  which  there  are  no  cases  in  full,  as,  e,  g,,  on  pages  27,  81, 128  and 
182.    There  are  no  cases  in  fuU  appropriate  to  those  subheads. 
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The  head-notes,  or  table  of  contents,  at  the  beginning  of  a  snbjeot,  followed 
by  the  numbers  of  the  sections  of  each  division  and  sabdivision,  the  section 
numbers  at  the  top  of  the  page,  the  running  title,  giving  the  general  title  on 
the  left-hand  page  and  a  subdivision  of  the  subject  on  the  right,  and  the  numer- 
ous cross-references  at  the  end  of  the  sections,  etc.,  are  intended  to  facilitate  the 
examination  of  the  subject  The  final  table  of  contents  and  the  general  index 
to  be  published  at  the  end  of  the  series  will  be  arranged  so  as  to  enable  the 
reader  to  find  the  most  obscure  points.  A  table  of  cases  and  index  will  also 
accompany  each  volume. 

The  great  merit  of  the  work,  therefore,  consists  in  this :  (1)  The  value  of  the 
cases.  (2)  The  important  cases  are  all  printed  in  full.  (3)  The  Sumhabt  at 
the  head  of  the  cases  and  the  digest  matter  following  form  a  complete  digest 
of  a  subject,  as  fuU  and  as  conveniently  arranged  for  consultation  as  an  ordi- 
nary digest. 

In  the  preparation  of  the  digest  matter  following  the  oases  in  volumes 
I  and  II,  I  have  been  assisted  by  Chablbs  N.  Brown,  Esq.,  of  Madison,  Wis- 
consin. 

WILLIAM  G.  MYER    ' 
WisooNBiN,  1884. 


Volumes  and  Cases  to  be  Included. 

Supreme  Court  Beports,  vis : 

^ack,  2;  Cranch  9 ;  Dallaa,  8 ;  Howard,  24 ;  Otto,  16 ;  Peters,  16; 
Wallace,  28 ;  Wheaton,  12. 

Circuit  and  District  Court  Beports, 

Abbott's  Admiralty,  1 ;   Abbott's  V.  8.,  2:  Baldwin.  1 ;  Bee,  1 
Benedict,  10;    Biesell,  9 ;   Blatchford,  19 ;  Blatch.  Prize  Cases.  1 
Blatcb,  &  Hpwland,  1;  Bond  2;   Brown,  1 ;  Chase  1 ;  ClMTord,  4 
Crabbe,  1 ;  Cranch,  C.  C.  6 ;  Curtis,  2;  Dareis,  1 ;  Deady,  1 :  Dil 
Ion,  6 ;  Flippin,  2 ;  Fisher's  Prize  Cases,  1 ;  Gallison.  2 ;  Gilpin.  1 
HemMtead,  1;    Hoffman,  1 ;  Holmes,  1 ,  Hughes,  4;  LowSll,  2 
McAllister,  1 ;  McCahon,  1 ;  McCraiy,  8 ;  McLean  6 ;  Marshall,  2 
Mason,  6;    Newberry,  1;  Olcott,!;  Paine,  2;  Peters' C.  C,  1 
Peters  Admiralty,  2;  Sawyer,  7;  Bprague,  2;  Story,  8;  fiomner,  8; 
Tanev,  1:  Wallace  0^.,  1 ;  Wallace,  Jr.,  8 ;  Ware.  2 ;  Washing- 
ton, 4 ;  Woods,  8 ;  Woodbury  &  Minot,  8;  Wool  worth,  1 ;   Van 
Ness,  1.  . 

Opinions  of  Attomeys-Gtoneral  and  Court  of  Claims, 
Federal  Beporter,  -  -  -  .  . 

Federal  Cases  taken  from  other  Sources,  viz : 

Smith,  (N.  H.);  8  and  4  Day,  (Conn.J;  16,  82  and  34  Conn. ;  2 
Brown,  (Pa.);  6  Call,  (Va.);  2 Martin.  (N.  C.J;  26 Sup.  Tex.;  Cooke, 
(Tenn.) ;  Overton,  (Tenn.);  Vt.  Beps.,  20-2o,  and  29;  85  Georgia; 
Am.  Law  Reg.,  80  Vols, ;  Brewster,  (Pa.)  8  and  4 ;  Legal  Gazette 
Reps.,  (Pa.)  1;  2  Haywood,  (N.  C.) ;  Pittsburgh  Reports,  being 
Pittoburgh  Legal  Journal,  8  Vols ;  The  Philadelphia  Reps.,  12  Vols, 
being  a  reprint  of  the  Legal  Intelligencer.  Also  many  cases  from 
the  Central  Law  Journal  and  other  Law  Magazines. 


Vols. 

105 


142 


93 
12 
20 


The  whole,  in  original  vulames,  make  a  total  of 
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K.B.  Althousjh  we  offt-r  the  work  at  an  apparently  low  price,  we  wish  to  as> 
sure  the  profession  that  it  is  not  a  cheap  reprint.  In  order  to  carry  out  our  plan, 
it  became  necessary  to  employ  lawyers  of  experience  on  the  editorial  work,  and 
in  the  matter  of  printing  and  binding,  the  work  will  be  equal  to  the  best  styles  of 
modern  law  books. 
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MYERS  FEDERAL  DECISIONS. 

Thebolow  list  give?  tho  number  of  rolumes*  anri  the  contenU  of  each,  (except  the  minor  topics.) 
Bubstantially  as  they  will  appear.    Full  descriptive  circulars  sent  en  application. 

yoln     They  inc.Iucle  ihe  8nbje«rt 8  of  Accounts;  Actions;  Appeals  and  Writs  or  Ebjiob;  AasiTaATiON:  As- 

1S9,        sioNMENi;   Attokncts.    The  rwp  sul^eets  of  Agency  and  Appeals  and  Writs  of  Error  are,  we 

^13,         thinK.  of  more  value  than  an}'  rreatlee  on  either  subject,  both  on  accoui.t  of  their  comprebensiveoess 

anrl  the  method  <»f  treatment.    We  feel  so  eenain  that  every  attorney  who  examines  these  two  volumes 

will  bo  induced  to  subscribe  for  the  whole  series  that  we  are  willing  to  «end  them  out  on  approval  on 

receipt  of  $18.00.    Money  to  be  rellmded  on  return  of  the  books. 


Vol. 
3. 


4. 


5. 


7. 


8. 


9. 


10. 


11. 


12. 


13. 


14. 


15. 


10. 


17. 


Ranks  \  IUUm  and  yotea.  To  be  ap- 
proved by  John  W,  Daniel,  author  of  a 
well-known  work  on  Negotiable  Instru- 
ments.   1125  pagt^s,  ready  April  80th. 

SondM^  Municipal,  Corporate  and  Official. 
To  be  approved  by  John  W.  Daniel.  lOQP 
to  1100  pages. 

Carriers^  edited  by  James  Schouler,  Esq. 
Champerty,  Churches,  Citizens  and  Aliens, 
Consignor  and  Consignee,  edited  by  Mr. 
Myer.    800  to  1000  pages. 

Cxmstitutionfil  Law,  To  be  edited  by 
Prof.  W.  G.  Hammond,  Dean  of  the  St 
Louis  Law  School.    1000  to  1200  pages. 

Contract ft^  edited  by  B.  H.  &  S.  C.  Ben- 
nett, of  Boston  University  Law  School,  and 
Consuls  edited  by  Mr.  Myer.  800  to  1000 
pages. 

Conveynncen^  edited  by  Leonard  A. 
Jones,  author  of  several  well-known  works 
on  Real  Estate  and  kindred  subjects.  800 
to  1000  pages. 

Corpor*iii€kfis,  Edited  by  Mr.  Myer, 
and  approved  by  some  person  of  acknowl- 
ed(;ed  authority  on  that  subject.  900  to 
1100  pages. 

Courts.  Edited  by  Benjamin  R.  Curtis, 
Lecturer  at  Bostori  University  Law  School, 
and  editor  of  "  Jurisdiction  and  Practice 
of  U.  S.  Courts."  700  to  900  pages. 
Crhnes  and  Criminal  Procedure. 
Edited  by  Mr.  Myer,  and  approved  by  some 
competent  authority.    900  to  1100  pages. 

Domestic  Melationn,  Edited  by  Mr. 
James  Schouler.  author  of  a  well-known 
work  on  that  subject  Also  several  small 
topics  by  Mr.  Myer,  among  which  are  Debt- 
or and  Creditor,  Basement,  and  Eminent 
Domain ;  also  Elections,  edited  under  the 
supervision  of  Judge  McCrary.  800  to  1000 
pages. 

Equity.  The  final  editor  of  this  subject 
has  not  yet  been  decided  upon.  1000  to 
1200  pages. 

KatatPH  of  Decedents.  Edited  by 
James  Schouler,  Esq.,  author  of  a  work  on 
that  subject.  Also  Estoppel,  edited  by  Mr. 
Myer.  800  to  1000  pages. 
Evidence,  Edited  by  Simon  Greenleaf 
Croswell,  editor  of  the  last  edition  of 
Greenleaf  on  Evidence.  Also  Fees,  Fer- 
ries, Fisheries,  Foreign  Government  and 
Fraud,  probably  all  edited  by  Mr.  Myer. 
900  to  1100  pages. 

Insolvency  and  Bankruptcy^  (ap- 
proved by  Judee  Lowell),  also  Gaming, 
Gift,  Gk)od  Will,  Government,  Indians,  In- 
former, Innkeepers  and  Insanity,  probably 
all  edited  by  Mr.  Myer.  800  to  1000  pages. 
Insurafice^  probably  edited  by  Mel- 
ville M.  Bigelow,  Esq.,  author  of  a  cele- 
brated work  on  that  subject.  800  to  1000 
pages. 


Vol. 
18. 


19. 


20. 


21. 


22. 


23, 


24. 


25. 


26. 


27. 


28. 


29. 


Judffmt^itH^  also  Interest  Edited  by  Mr. 
Myer,  and  approved  by  some  well-lmown 
and  acknowledged  authority  on  these  topics. 
700  to  900  pagea. 

Land  and  Ltnid  Titlrs.  Edited  by 
Leonard  A.  Jones,  fsee  Vol.  8).  To  include 
Public  Lands,  R.  R.  Grants,  Vendor  and 
Vendee,  Actions  to  recover  possession  and 
to  try  title,  Partition,  the  various  Estates  in 
Land,  including  Homestead  and  the  doc- 
trine of  Innocent  Purchaser,  &c,  &c , 
1000  to  1260  pages. 

Landlord  aad  Tenant.  Approved  by 
Joseph  Willard,  editor  of  last  edition  of 
Tavlor  on  L.  &  T. 

LiniitationM.  Approved  by  H.  G.  Wood, 
author  of  a  valuable  work  on  that  stfbject; 
also  Liena  and  Liquor,  edited  by  Mr.  Myer. 

Maritime  Law.  Edited  by  Robert  D. 
Benedict,  of  New  York  City.  1100  to  1260 
pages. 

Mifies.  Edited  bv  R.  6.  Morrison,  Bsq., 
author  of  a  late  worK  on  that  subject. 
Partnership.  Approved  by  William 
T.  Wharton,  editor  of  the  last  edition  of 
Story  on  Partnership.  Also  Mistake,  Money 
Nanae,  Officers,  and  several  smaller  topics, 
edited  by  Mr.  Myer.    800  to  1000  pages. 

Batents.  Edited  bv  W.  D,  Baldwin 
and  Woodbury  Lowery,  two  of  the  best 
and  most  favorably  known  Patent  Lawyers, 
of  WashiM;ton,  D.  C.  Probably  also  ray- 
ment  and  Penalties  will  go  into  this  volume. 
800  to  1000  pages. 

Bleadinff  and  Practice.  Edited  by 
Benjamin  R.  Curtis  (see  Vol.  lOJ.  Prob- 
ably Post-Office,  Powers  and  Privilege  ftom 
Arrest  will  go  into  this  volume.  lOOO  to 
1200  pages. 

MevenuCf  including  Duties,  Taxes  and 
Tax  Sales.  This  volume  will  probably  also 
contain  Receiver,  Reward,  Roads  and 
Bridges.    800  to  1000  pages. 

8€aes.  Edited  by  E.  H.  &  S.  C.  Bennett 
(iee  Vol.  7.) 

Torts.  Approved  by  Geo.  Chase,  Profes- 
sor in  Columbia  College.  Also  Set-off, 
Slavery,  States,  Telegraphs,  Timber,  Trea- 
ties and  other  smaller  titles,  edited  by  Mr. 
Myer.    1000  to  1200  pages. 

War  and  the  questions  growing  out  of  the 
various  Wars  we  have  been  engaged  in. 
Also  Usage  and  Customs,  Uses  and  Trusts, 
Warehouses;  also  Water  Courses,  ap- 
proved by  John  M.  Gould.  1000  to  12()0 
pages. 

Writs.  Examined  and  approved  by  J .  L. 
High,  one  of  the  most  favorably  known 
Law  writers  in  this  country.  This  volume 
will  also  contain  the  table  of  cases  to  the 
series. 

Index  to  the  whole  series.  800  to  1000 
pages. 
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